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GsAWifOBD  V.  Bbanoh  Bakk  at  MoBHiB. 

[6  AlsMBAMA,  la.] 

Drawb  ov  a  Bill  of  Exohanob  Uitdebtakbs  to  Pat  ths  Bill  at  tbm 
plaoe  wiieie  it  is  drawn,  upon  default  of  the  drawee,  and  not  at  the  plaoa 
wiieie  it  is  payaUe. 

HouMiR  OF  A  DnmoNoaxD  Pobxion  Bill  of  Bxcsakob,  I>BAwir  nr  Ala- 
bama, MAT  Bbootxb  from  the  drawer  the  damage  and  interest  proridad 
bj  the  laws  of  that  state. 


[ii:i:.:ig 


bj  the  Branch  Bank,  on  a  bill  of  exchange  for  six 
hnndred  dolLurB,  drawn  by  Crawford  on  0.  L.  Fonlen,  of  Waab- 
faigton  oiiy.  Plaintiff  recoTered  the  amount,  with  interest  and 
damagee.    Defendant  appealed. 

B.  F.  Pcrier,  for  the  defendant  in  error. 

By  Court,  Obmokd,  J.  The  statute  (Aik.  Dig.  284,  sec.  145)  con- 
tinues all  causes  which  remain  on  the  docket  undisposed  of  until 
the  succeeding  term,  without  any  action  of  the  court  in  each  par- 
ticular  case.  In  addition,  it  may  be  added,  that  the  act  of  Feb- 
ruary, 1889,  which  prohibits  a  judgment  from  being  rendered 
but  by  the  consent  of  the  parties  at  the  appearance  term,  is  in 
law  a  continuance  of  the  cause  until  the  ensuing  or  trial  term. 

By  the  act  of  drawing  a  bill,  it  is  true  that  the  drawer  directs 
the  payment  of  the  money  to  the  payee,  or  holder,  at  the  place 
where  the  bill  is  payable;  but  the  drawing  of  the  bill  creates 
also  a  conditional  liability  upon  the  drawer,  that  if  the  bill  is 
not  paid  by  the  drawer,  upon  receiying  notice  of  that  fact,  he 
will  pay  it.  His  undertaking  is  not  to  pay  the  bill  at  the  plaoe 
where  it  is  payable,  but  at  the  place  where  it  is  drawn,  upon  de- 
fault of  the  drawee,  and  by  the  law  of  the  latter  place  must  his 
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liability  on  the  bill  be  ascertained.  At  least  such  are  the  legal 
inferences  and  consequences  flowing  from  the  mere  fact  of  draw- 
ing a  foreign  bill;  whether  it  is  not  competent  for  the  parties, 
bj  contract,  to  create  a  law  for  themselves,  by  which  the  drawer 
on  the  dishonor  of  the  bill  should  be  liable  as  to  damages  and  in- 
terest, according  to  the  law  of  the  place  upon  which  the  bill 
was  drawn,  need  not  be  decided  here.  By  the  law  of  this  state 
(Aik.  Dig.  828,  sees.  8,  4, 5,  and  7)  the  liability  of  the  difTereni 
parties  to  a  bill  of  exchange  is  ascertained  and  defined;  by  thai 
law,  it  is  expressly  declared,  that  the  damages  upon  a  protested 
bill,  drawn  on  persons  without  the  limits  of  this  territoiy,  shall 
be  ten  per  cent,  besides  legal  interest,  from  and  after  the  data 
of  the  protest,  which,  by  the  express  provisions  of  the  act,  ap- 
plies both  to  the  drawer  and  indorsers. 

By  the  use  of  the  term  ''  legal  interest,"  we  think  it  indis- 
putable that  the  legislature  meant  the  rate  of  interest  estab- 
lished by  law  in  this  state;  it  is  therefore  unnecessaiy  to  con» 
sider  what  is  the  rule  of  the  law  merchant  in  such  cases,  though 
we  do  not  doubt  that  an  examination  of  the  mercantile  law 
would  establish  conclusively  that  our  statute  is  merely  in  af- 
firmance of  it:  See  Stoiy  on  Bills,  172,  and  authorities  cited  in 
note  2.  The  case  of  Hanrick  v.  Andrews,  9  Port.  9,  determines 
no  principle  adverse  to  the  view  here  taken,  nor  was  the  ques- 
tion here  discussed,  presented  on  the  record.  Some  general 
remarks  it  is  true  may  be  found  in  the  reasoning  of  the  court, 
which  considered  apart  from  tlie  point  under  discussion,  lend 
some  countenance  to  the  view  taken  by  the  plaintiff  in  error. 
If,  however,  it  were  clearly  and  explicitly  stated  as  the  plaintiff 
in  error  supposes,  not  being  a  point  raised  upon  the  record,  it 
is  no  authority  in  this  court. 

Upon  the  application  of  the  plaintiff  in  error,  a  re-argument 
of  the  cause  was  directed,  which  being  had,  the  following  opin- 
ion was  delivered: 

By  Court,  Goldthwatte,  J.  A  rehearing  was  granted  in  this  case 
at  the  last  term,  on  motion  of  the  plaintiff  in  error,  and  we  have 
since  then  given  much  consideration  to  the  written  argument  then 
submitted;  but,  notwithstanding,  the  court  continues  to  hold 
the  opinion  that  the  judgment  of  the  circuit  court  must  be 
affirmed. 

The  contract  of  a  drawer  of  a  bill  of  exchange,  is  not  a  con- 
tract to  pay  the  sum  of  money  named  in  it,  at  the  place  upon 
which  it  is  drawn;  it  is  only  a  contract  that  the  bill  shall  be 
accepted,  and  then  paid  by  the  drawee;  and  further,  for  the  pay- 
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tnent  of  fhe  sum  of  money,  and  such  other  sum  as  will  indem- 
nify the  holder,  at  the  place  where  the  bill  is  drawn,  if  it  is  not 
accepted  or  not  paid,  and  is  protested  and  notice  duly  given: 
Story  on  Bills,  sees.  107, 114, 118.  And  this  indemnity  is  goT- 
emed  by  the  law  of  the  place  where  the  bill  is  drawn,  and  not 
that  of  the  place  where  it  is  made  payable:  Id.,  sec.  176,  and 
note  2,  sec.  177.  This  is  sufficiently  evident,  when  it  is  con- 
sidered that  a  suit  may  be  brought  against  the  drawer  immedi- 
ately upon  giving  him  due  notice  of  the  non-acceptance  of  the 
bill,  and  its  protest  for  tiiat  cause,  if  it  be  a  foreign  one:  MXford 
T.  Mayor y  Dong.  64.  In  such  a  suit,  although  no  interest  would 
ran  until  the  maturity  of  the  bill,  the  judgment  would  cany  in- 
terest according  to  the  law  of  the  place  where  obtained,  entirely 
independent  of  the  circumstance,  whether  the  bill  had  or  had 
not,  run  to  maturiiy.  So,  likevnse,  it  is  evident,  from  a  con- 
sideration of  the  rules  which  regulate  exchange  and  re-exchange 
in  those  countries  where  damages  eo  nomine  are  not  given  in 
lieu  of  these  matters.  In  De  liastet  v.  Baring,  11  East,  265,  it 
is  said  that  the  holder  has  the  right  to  redraw  for  the  pre* 
cise  sum  which  will  produce  the  amount  of  the  bill  when  pay- 
able, vTith  the  necessary  expenses  upon  it.  And  in  Mellish  v.. 
Simeon,  2  H.  Bl.  878,  an  instance  is  given  where  a  bill  for  six. 
hundred  pounds  or  more,  was  increased  to  nine  hundred  pounds^ 
and  upwards,  by  an  accumulation  of  re-exchanges.  In  the 
latter  case  it  was  held  that  the  drawer  in  London,  was  responsi- 
ble there  for  all  this  accumulation.  It  is  entirely  evident,  that 
if  the  holder  of  the  bill  is  authorized  by  the  general  law  mer- 
chant to  redraw,  that  the  money  for  the  redraft  is  payable  at 
sight,  at  the  place  from  whence  the  dishonored  bill  was  drawn; 
and  consequently  if  not  paid,  the  money  is  then  due,  and  bears 
interest  according  to  the  law  of  that  place.  So  well  settled  is 
this  rule,  that  Mr.  Chitty  recommends  to  his  readers  that  it 
may  frequently  be  important  to  limit  the  amount  of  re-exchange 
and  expenses,  as  well  as  interest,  by  the  terms  of  the  bill:  Chit, 
on  Bills,  666;  Stoiy  on  Bills,  sees.  397-401,  and  notes. 
Judgment  affirmed. 

Dakaoes  Allowed,  fob  PBoritsnsD  Bell  ot  Exchange,  agaiiist  the  makert 
See  Eobert  y.  Comjnercial  Bank,  33  Am,  Deo.  570.  Damages  allowed  againat 
the  indoner:  See  OuUtan  v.  Casey,  Id.  301 

The  pbincifal  case  is  cited  and  approved  in  Crawfcrd  v.  Branch  BtuUt 
al  DtccUur,  6  Ala.  576,  to  the  effect  that  when  the  drawer  of  a  foreign  bill 
of  exchange,  drawn  in  Alabama,  is  sued  either  upon  the  non-acceptance  or 
non-payment  of  the  drawee,  he  will  be  liable  to  pay  interest  according  to  tba 
law  of  Alabama;  for,  as  to  hira,  that  is  the  lex  loci  contractus* 
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Caldwell  v.  Kibepateioe. 

[6  AT.4imrA,  60.] 
OiNSBAL  QoTsxtAXT  OF  Wabbantt  OF  TiTU  IK  AT.AT>AirA  is  in  eflbot  Only 

%  ooireiiaiit  for  quiet  enjoyment. 
To  OcMnrfiTUiv  A  Brbaoh  of  Wabbamtt  of  TnXiB  n  m  xov  NiOMBABr 

that  there  be  an  aotoal  ezpnluon;  the  covenant  aeeoree  a  legal  entQr  M 

well  as  the  enjoyment  of  the  lands. 

Aonoiff  on  coTonant.  The  bzeaoh  alleged  was,  tbat  the  pbdnlr 
iff  was  ousted  from  possession  in  this,  that  defendant  never  did 
plaoe  plaintiff  in  possession  of  said  premises,  and  plaintiff  has 
failed  to  obtain  such  possession  by  l^pal  process.  Alsothatde- 
iendant,  at  the  time  of  the  deUyeiy  of  the  deed,  was  not  seised 
of  the  premises.  Defendant  had  judgment.  Other  faots  soill- 
^dently  appear  in  the  opinion. 

<7<iofe,  for  the  plaintiff  in  error. 

.    SoUng,  contra. 

^j  Court,  Obmohd,  J.  The  question  to  be  settled  in  this  case 
Is,  what  is  the  import  of  the  general  oovenant  of  warranty,  upon  a 
sale  of  lands  in  this  state.  In  England,  anoiently,  the  oovenant 
of  warranty  authorized  the  tenant,  if  he  lost  the  lands,  to  reoover 
of  the  warrantor,  lands  of  equal  value.  This  rule  was  of  feudal 
origin,  and  according  to  the  opinion  of  Chief  Justice  Parsons, 
in  Chre  v.  Bragier,  8  Mass.  544  [3  Am.  Dec.  182],  had  been  so 
iax  relaxed  before  the  settlement  of  this  country,  as  to  permit 
4he  tenant  ousted,  by  title  paramount,  to  Tnaintain  a  personal 
action  of  covenant  broken,  on  a  real  covenant  of  warranty.  Be 
this  as  it  may,  it  is  certain  that  in  modem  times,  the  general 
warranty  of  a  deed  has  been  considered  a  personal  covenant, 
though  in  England,  and  in  many  of  the  states  of  the  union,  it 
has  gone  into  disuse,  and  been  superseded  by  the  more  definite 
and  precise  covenants  of  seisin,  right  to  convey,  for  quiet  enjoy* 
mept,  against  incumbrances,  and  for  further  assurance:  Piatt  on 
Oov.  805. 

In  this  state,  the  most  usual  covenant,  where  one  is  entered 
into  upon  the  sale  of  lands,  is  a  general  covenant  of  warranty 
of  title.  In  our  opinion,  the  only  effect  of  this  covenant,  in  this 
«tate,  is  for  quiet  enjoyment,  which  is  an  assurance  against  the 
•consequences  of  a  defective  title,  or  of  any  disturbance  in  the 
-enjoyment  of  the  land  conveyed.  This  is  conclusively  shown 
by  referring  it  to  its  origin  at  a  remote  period  of  the  common 
law.  Its  effect  then,  as  we  have  shown,  was  to  entitle  the  ten* 
#nt,  when  evicted,  to  recover  lands  of  equal  value  from  the 
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mmranior — ^the  sil^t  operation  of  time,  has  converted  tiie  rem« 
edy  into  a  personal  action  for  damages,  not  for  a  defect  of  title 
in  the  gzantor,  or  because  there  was  an  outstanding  paramount 
title,  bat  because  the  grantee  had  been  ousted  from  the  posses^ 
sion  by  one  having  a  paramount  title,  and  this  answers  only  to 
the  modem  coTcnant  for  quiet  enjoyment. 

This  has  been  the  decision  in  other  states.  Thus,  mBmenan 
Y.  FroprietoTB  etc.,  1  Mass.  461  [2  Am.  Dec.  84],  in  an  action 
upon  such  a  coTenant  as  this,  the  court  held,  there  could  be  no 
recoveiy  without  proof  of  an  eyiotion,  and  Sedgwick,  J.,  said» 
"  that  it  was  in  fact,  and  in  essence,  a  covenant  for  quiet  enjoy-^ 
ment."  The  same  doctrine  was  asserted  in  Ibumsend  y.  Morr%»^ 
6  Cow.  123.  It  is  also  so  considered  in  Kentucky  and  Virginia^ 
as  is  shown  by  the  citations  in  2  Lomax's  Dig.  278,  and  doubt- 
less in  all  the  states  where  this  covenant  is  used,  as  it  is  impossi- 
Ue  to  suppose  at  this  day,  that  it  is  not  a  personal  covenant:  4 
Kent's  Com.,  4th  ed.,  472.  The  effect  then  of  the  general  cove* 
nant  of  wananiy  being  for  quiet  enjoyment,  we  proceed  to  in- 
quire, what  rights  are  acquired  under  it,  and  what  obligations  it 
imposes.  To  constitute  a  breach  of  this  wananiy  it  is  not  nec- 
essary there  should  be  an  actual  ezpidsion — ^the  covenant  secures 
a  l^al  entiy,  as  well  as  the  enjoyment  of  the  lands:  LadweU  v. 
Nevman,  6  T.  B.  458;  Piatt  on  Cov.  327;  2  Lomax's  Dig.  269; 
Gardner  v.  KeteUas,  3  Hill,  882. 

In  this  case,  it  appears  that  the  grantor  had  neither  the  title 
nor  the  possession  of  the  premises,  at  the  time  of  the  warraniy^ 
but  tiiat  the  possession  was  in  one  Beed,  who  claimed  titie  and 
right  of  possession  to  the  same.  The  counsel  for  the  plaintiff, 
it  is  true,  erred  in  considering  the  warraniy  &  cN,r7<uiant,  that  the 
grantor  was  seised  in  fee  of  the  premises,  but  the  court  also 
erred  in  charging  the  jury  that  the  covenant  was  not  broken, 
because  it  did  not  appear  that  Beed  held  under  color  of  titie,  by 
some  written  contract  or  agreement.  Until  the  grantor  proved 
he  had  titie  to  the  land  conveyed,  the  possession  of  Beed  was 
sufficient  evidence  of  titie  in  him,  and  the  plaintiff  could  not  be 
required  to  commit  a  trespass  by  ousting  him.  The  possession 
of  Beed  was  prima  facie  evidence  of  titie  in  him,  which  could 
only  be  repelled  by  evidence  on  the  part  of  the  gzantor  of  a  titia 
paramount  to  his. 

Let  the  judgment  be  reversed,  and  the  cause  be  remanded. 

EVTCTIOV  NlCBSSABT  TO  MAINTAIN  ACTION  TOB  BRXAOH  OF  COVENANT  OF 

Wab&antt  of  Titlb:  See  Ftnias  ▼.  Harskea,  17  Am.  Deo.  782,  and 
collected  in  the  note;  Logon  ▼.  Mcvlder,  33  Id.  338. 
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In  Banks  et  oZ.  ▼.  Whitehead,  7  AU.  83,  it  was  held  an  aTorment  that  at 
the  time  of  the  sealing  and  delivery  of  the  deed  another  had  the  lawful  title, 
freehold,  and  poeaeamon  of  the  land  warranted,  by  reason  of  which  the 
grantee  is  and  alwa3ni  has  been  unable  to  recover  the  possession,  shows  a  suf- 
ficient breach  of  the  general  warranty,  and  is  equivalent  to  the  assertion  of  a 
Ugal  ouster.  So  the  vendee  may  purchase  in  a  paramount  title  and  recover 
upon  his  covenant  of  warranty,  without  being  actually  evicted;  but  he  as- 
sumes the  burden  of  proving  that  the  title  was  paramount  to  that  of  the  waiv 
rantor:  Davenport  v.  Bartiett  et  al,,  9  Id.  179;  Dupuy  v.  Rodnvck^  7  Id.  48i» 


Ex  Pabte  Habeins. 

[6  AT.4WAlfA,  63.] 

Ti8TDfONT  OF  WITNESSES  RssiDiNa  ABROAD. — ^The  law  of  nations  requires 
that  the  courts  of  different  countries  assist  each  other  in  obtaining  evi- 
dence in  furtherance  of  justice;  and  when  the  evidence  of  a  foreign  wit- 
ness is  required,  the  oourt  wherein  the  action  is  pending  may  send  to  a 
court  where  the  witness  resides,  a  writ  or  letter  rogatory  asking  the  lat- 
ter court  to  cause  the  deposition  of  the  witness  to  be  taken  in  due  course 
of  law.  This  practice  of  issuing  letters  rogatory  and  obtaining  the  evi- 
dence of  foreign  witnesses  does  not  seem  to  have  been  exercised  by  the 
common  law  courts.  They  for  a  long  time  resorted  to  various  devices, 
however,  to  compel  assent  to  the  examination  of  foreign  witnesses. 

Dbposition  in  a  Cbiminal  Case  could  not,  at  the  common  law,  be  taken 
and  read  in  evidence,  unless  by  consent.  Such  deposition  can  not  be 
taken  in  this  state,  there  being  no  statute  to  authoriase  it. 

Maitdamub.  Harkins  having  been  indicted  for  assault  and  bat- 
tezy,  with  intent  to  murder,  moTed  for  a  commission  to  take  the 
testimony  of  a  foreign  witness.  The  motion  was  denied.  He 
then  applied  for  mandamus  to  compel  the  issuing  of  the  oom« 
mission. 

Peck^  for  the  petitioner. 

RicBy  contra. 

By  Court,  Colubb,  C.  J.  Mr.  Gxeenleaf ,  in  his  admirable  treat- 
ise  on  evidence  (pp.  367, 368)  says,  that  the  method  of  obtaining 
the  testimony  of  witnesses  resident  abroad,  has  always  been  fa- 
miliar in  the  courts  of  admiralty;  and  he  supposes  it  to  be  within 
the  inherent  powers  of  all  courts.  The  law  of  nations,  says  he, 
requires  the  courts  of  justice  of  different  countries  to  assist  each 
other  for  the  furtherance  of  justice;  and,  hence,  when  the  testi- 
mony of  a  foreign  witness  is  necessary,  the  court  before  which 
the  action  is  pending  may  send  to  a  court  within  whose  jurisdic- 
tion the  witness  resides,  a  writ,  called  a  letter  rogatory,  request- 
ing the  court  abroad  to  cause  the  deposition  of  the  foreign  wit- 
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ness  to  be  taken  in  due  oouise  of  law.  The  court  of  chanoezy 
bas  alwajB  freely  exercised  this  power;  but  the  learned  author 
says,  the  courts  of  common  law  seem  not  to  have  asserted  it  in 
a  direct  manner  and  of  their  own  authority.  They  have,  how- 
ever, used  means  to  coerce  the  adverse  pariy  to  consent  to  the 
examination  of  witnesses  who  were  absent  from  the  state.  These 
coercive  means  were  such  as  putting  off  the  trial,  or  refusing  to 
enter  judgment,  as  in  case  of  nonsuit,  if  the  defendant  was 
perverse;  or  by  a  stay  of  proceedings,  till  the  party  applying  for 
the  commission  could  have  recourse  to  a  court  of  equity,  by  in- 
stituting a  new  suit  there  auxiliary  to  the  action  at  law.  Sub- 
sequently, however,  the  courts  refused  to  do  that  by  indirection 
which  they  could  not  do  directly,  and  by  legislative  enactment; 
but  in  Great  Britain,  and  the  most  of  the  states  of  the  union, 
the  inconvenience  has  been  remedied:  Greenl.  Ev.  369-374. 

Mr.  Blackstone,  3  Com.  383,  in  treating  of  the  trial  by  jury, 
and  its  defects,  in  connection  with  the  limited  powers  of  courts 
of  law,  says  that  these  courts  have  not  the  power  to  examine 
witnesses  abroad,  or  such  as  may  be  going  abroad,  and  receive 
their  depositions  in  writing,  de  bene  esse.  This,  says  he,  may  be 
done  at  any  time  through  the  channel  of  a  court  of  equiiy. 
Such  was  the  law  in  respect  to  depositions  taken  in  civil  cases 
pending  in  common  law  courts,  independently  of  statutory  r^- 
ulations.  In  The  People  v.  BesteU,  3  Hill  (N.  Y.),  289,  the  ques- 
tion was  most  elaborately  and  learnedly  considered,  whether, 
according  to  the  principles  of  the  common  law,  a  deposition 
could  be  taken  and  read  as  evidence  in  a  criminal  case,  without 
reference  to  the  consent  of  parties.  The  conclusion  was,  that 
the  common  law  did  not  authorize  evidence  to  be  thus  taken  in 
such  a  case.  The  court  say,  that  the  authority  for  using  deposi- 
tions as  evidence  in  crown  causes,  is  the  statute  of  1  and  2  Phil, 
and  Maiy,  c.  13,  which  requires  the  magistrates,  before  whom  a 
prisoner  is  brought,  to  take  his  examination,  and  the  informa- 
tion of  them  that  bring  him,  put  the  same  in  writing,  and  cer- 
tify it  to  the  next  jail  deliveiy  within  his  commission.  This 
statute  applies  only  to  felonies;  and  it  is  settled  that  depositions 
taken  in  the  manner  it  prescribes,  are  not  admissible  in  cases  of 
misdemeanor:  Bex  v.  Paine ^  1  Salk.  281;  S.  C,  1  Ld.  Bajm. 
729;  S.  0.,  5  Mod.  163;  S.  0.,  Comb.  358;  S.  C,  Carth.  405. 

The  learned  counsel,  who  moved  for  a  mandamus^  has  cited 
The  PeofpU  v.  Beetell  to  show,  that,  although  witnesses  can  not 
be  examined  de  bene  esse,  at  the  instance  of  the  state,  yet  they 
may  be,  after  indictment  found,  at  the  instance  of  the  defend- 
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aat.  It  is  oarfattnly  stated  in  the  opinion  of  the  oonrt,  that  Bubb 
is  the  law  in  New  York;  bat  the  oonrt  cite  aeveial  legiahitiTe 
provisionB  of  that  state  to  which  the  common  law  is  indebted 
for*a  modification  in  this  respect.  In  that  case  (Matiheum  t. 
Pcfi,  Oomb.  68,  and  Yin.  Abr.,  ETidence,  A.  b.  82,  pL  7),  aro 
commented  on,  and  the  condnsion  attained,  that  the  case  in 
Oomberbach,  which  is  noticed  bj  Mx.  Yiner,  is  an  incozxect  re* 
port  of  what  was,  at  most,  a  mere  dictum;  and  does  not  lay 
down  the  law  with  accuracy.  See  also  8  Dane's  Abr. ,  c.  87,  arts. 
2  and  8;  2  Stark.  Ev.  486. 

No  statute  has  been  enacted  in  this  state,  which  anthoriaes  a 
deposition  to  be  taken  in  a  criminal  case;  and  the  fact  that  the 
attention  of  the  legislature  mttst  hare  been  called  to  the  sub- 
ject, when  it  proTided  this  method  of  taking  testimony  in  a 
ciTil  suit,  should  disincline  us  to  grant  the  motion,  eren  if  we 
thought  the  matter  was  within  our  discretion.  Without  at- 
tempting to  controyert  what  Mr.  Greenleaf  says  about  the  in- 
herent powers  of  courts,  as  founded  upon  the  law  of  nations,  it 
is  quite  enough  to  say,  that  neither  the  courts  of  England  or 
the  United  States,  which  proceed  according  to  the  course  of  the 
common  law,  have  at  any  time,  in  yirtue  of  such  power,  claimed 
the  right  to  cause  testimony  to  be  taken  by  deposition.  And  we 
are  unwilling  to  be  the  first  to  make  a  precedent.  If  the  greater 
inconvenience  or  injustice  is  likely  to  result  from  the  law  as  it 
now  stands,  which  we  yezy  much  question,  the  legislature  can 
provide  the  appropriate  remedy. 

The  view  taken  has  led  us  to  the  conclusion,  that  the  circuit 
court  had  not  the  authoriiy  to  make  the  order  which  the  defend- 
ant sought;  and  this  court  can  not,  consequently,  award 
mandamus^  but  must  deny  the  motion  for  that  purpose. 


DnoenaoN  or  ▲  Dbobasbd  Pbbsok,  taken  in  the  abaenoe  of  the  def andaiit 
in  a  criminal  action,  is  inadmimible:  State  y.  Hitt,  27  Am.  Deo.  4C6.  Depo- 
■itlon  of  a  witness  in  relation  to  a  crime,  in  which  he  and  others  are  impll* 
sated,  can  not  be  used  against  him  in  Arkansas:  Dtum  y.  Stale,  85  Id.  51b 


Pbiswhet  v.  Gabbeit. 

[6  AT.Ali4if*,  128.] 

pLAiimvr  HAT  Indkmnitt  a  Sheriff  fob  LxyriNO  and  selling  ittoperly 
supposed  to  belong  to  the  defendant,  but  in  the  possession  of^  and  olaJnisA 
by  another. 
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Bom  ow  iHDEMiinT  n  Tij.toat.  and  Vozb  and  can  not  bi  Envobobd,  th«k 
]•  to  nvo  a  aheri£F  harmlen  for  levying  upon  and  Mlling  the  property  of 
a  elnyiger  to  the  Judgment,  and  not  sappoeed  to  belong  to  the  defendant 
in  eflDaonttoo. 

Aanaa  on  an  indemnitjjr  bond.  A  judgment  wbb  reooTered 
agamrt  Allen  and  Bogers.  Thqr  dizeoted  the  sheriff  io  lery 
upon  a  female  slaTe  belonging  io  the  estate  of  one  Wyatt,  de* 
oeasedy  to  satisfy  the  judgment  against  them,  and  gave  the  in- 
demnity, Trith  Ghurett  as  suzety,  upon  which  this  suit  is  brought 
bj  the  sheriff  to  save  him  harmless.  Judgment  for  the  defend* 
ant.    Plaintiff  brings  this  writ  of  error. 

BoQimg^  for  the  plaintiff  in  error. 

B7  Oourt,  Qbmqhi),  J.  The  bond  in  this  case  was  given  bj  the 
defendants  in  execution^  to  indenmify  the  sheriff  against  the  oon- 
sequences  of  levying  on  and  selling  the  property  of  a  stranger  to 
the  judgment  and  execution,  for  its  satisfaction.  This  was  a 
promise  to  indemnify  the  sheriff  against  the  consequences  of  a 
trespass,  which  he  was  invited  to  commit;  and,  being  ill^al,  no 
right  of  action  can  grow  out  of  it.  The  plaintiff  in  an  execu- 
tion may  indemnify  the  sheriff  for  levying  on  and  selling  prop- 
erty supposed  to  belong  to  the  defendant,  though  out  of  his  pos- 
session, and  claimed  by  another;  but  it  is  impossible  to  conceive 
of  a  case  in  which  the  property  of  a  stranger  to  the  judgment 
oould  be  sold,  at  the  instance  of  the  defendant  in  execution,  to 
satisfy  the  judgment.  The  indemnity  being  to  save  the  sheriff 
harmless  against  the  consequences  of  an  act  prohibited  by  law, 
can  not  be  enforced  in  a  court  of  justice. 

The  judgment  of  the  court  on  tiie  demurrer  must  be,  there- 
fore, affirmed. 

Paoiobe  to  iNDSMNirr,  WHEN  7oid:  See  Oofowtry  v.  Boiioii,  S  Am.  Deo. 
I78»  and  note,  878;  alao  Davi*  v.  ^rled^e,  80  Id.  800,  and  the  note  to /eef  v. 
Jmm,  40  Am.  Deo.  425-427. 


Bank  of  Mobile  t;.  Hall. 

[6  Alabama.  Ul.] 

Dmkbi  IB  Final  wmtN  rr  Ascertains  all  the  XUohts  or  the  VAsaam 
m  litigation,  althoogh  there  may  be  a  reference  to  the  maater  to  aacw 
tain  facta  for  an  aooonnt  between  the  partiee.  Theee  aie  miniaterial  aota, 
and  do  not  ailbot  the  decree. 

jlsir  Pabtibb  mat  be  Bbouoht  in  aiteb  a  Final  Degree,  and  a  reto- 
enoe  to  the  master  to  take  an  account,  if  they  affect  only  the  aooonnt  and 
not  the  merits  of  the  action. 
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DiOBSi  MAT  BB  FiKAL  80  AS  TO  SUSTAIN  A  Wbtt  OF  Ebbor;  yet  whllft 
the  cause  remains  on  the  docket  for  any  porpoee,  the  statute  barring  writs 
of  error  does  not  begin  to  ran. 

Ebbob.    Motion  to  dismiss  the  writ  of  error,  on  the  gzound 
that  the  decree  is  interlocutory  merely,  and  not  final. 

FhiUips,  for  the  plaintiff  in  error. 

Campbell,  contra. 

By  Court,  Obmoitd,  J.  The  bill  was  filed  by  the  defendant  in 
error  against  the  plaintiff  in  error,  and  others.  The  bill,  in  sub- 
stance, alleges  the  purchase,  by  the  complainant,  of  one  S.  An- 
drews, of  several  lots  in  the  city  of  Mobile,  at  the  price  of 
tweniy  thousand  dollars,  payable  in  four  installments,  for  which 
notes  were  executed.  That  the  first  note  was  paid;  about  which 
time  Andrews  became  insolvent,  and  absconded.  That,  at  the 
time  of  the  purchase,  there  was  an  incumbrance  on  the  land  for 
the  sum  of  ten  thousand  two  hundred  dollars,  secured  by  a  deed 
of  trust,  which,  although  recorded,  he  was  ignorant  of.  That 
the  land  was  advertised  to  be  sold  under  the  deed  of  trust,  and 
purchased  in  by  complainant  at  eight  thousand  six  hundred  dol- 
lars, the  amount  due.  That  the  Bank  of  Mobile  became  the 
proprietor  of  the  second,  and  William  B.  Hallett  of  the  third 
note,  with  notice  of  the  complainant's  equity.  The  prayer  of 
the  bill  is,  that  Hallett  and  the  bank  be  enjoined  from  suing 
upon,  or  n^otiating  the  notes,  and  for  general  relief.  The  bill 
was  answered  by  the  bank  and  Hallett,  and  came  on  for  hearing 
before  the  chancellor,  on  the  bill,  answers,  and  documentary 
evidence,  when  his  honor  made  a  decree  in  writing;  in  which, 
after  an  elaborate  examination  of  the  facts  and  law  of  the  case, 
he  determined  that  the  complainant  had  the  paramount  equity, 
and  refers  the  cause  to  the  master  to  state  an  account  between 
the  parties. 

We  are  unable  to  distinguish  this  case  from  the  case  of 
Weaiherfard  v.  James,  2  Ala.  170.  It  is  there  said  that  a  decree 
<<  is  final  when  it  ascertains  all  the  rights  of  the  parties  in  liti- 
gation," although  there  may  be  a  reference  to  the  master  to  as- 
certain facts  for  an  account  between  the  parties.  That  those 
acts  are  ministerial  in  their  character,  and  do  not  affect  the  de- 
cree. Such  is  the  fact  in  this  case.  The  chancellor  affirms  that 
the  complainant  is  entitied  to  the  equity  he  seeks  by  his  bill, 
and  the  entire  object  of  the  reference  to  the  master  was,  to  as- 
certain facts  to  enable  the  chancellor  to  apportion  the  loss 
among  the  defendants.    It  is  true,  the  decree  is  not  very  for- 
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mal,  bat  in  a  oourt  of  chancery,  substance  is  regarded,  and  not 
form.  The  intention  of  the  chancellor  can  not  be  mistaken. 
The  fact  that  costs  were  not  awarded,  is  not  material:  such  is 
not  nsnallj  the  case,  until  the  last  decree  made  in  the  cause. 

The  principal  difficuliy  we  haye  felt,  arises  from  the  proceed- 
ings  had  subsequent  to  the  decree  of  the  chancellor.  Some 
time  subsequent  to  the  decree,  the  complainant  filed  his  petition, 
alleging  that  one  Campfield  held  the  remaining  note,  and  had 
sued  him  thereon  in  the  United  States  court;  and  praying  leave 
to  file  a  supplemental  bill  to  make  Campfield  and  another  a 
pariy;  which  was  granted.  This  supplemental  bill  was  an- 
swered by  Campfield  and  others;  and  other  proceedings  were 
had  which  need  not  be  mentioned.  Although  these  proceed- 
ings, subsequent  to  the  decree,  and  while  it  continued  in  force, 
were  irregular,  they  can  not  invalidate  it,  or  render  it  inopera- 
iive.  The  object,  indeed,  of  these  proceedings  was,  to  cany 
out  the  principles  of  the  decree,  by  bringing  before  the  court 
all  those  interested  in  the  notes  which  were  a£Eected  by  the 
equity  of  the  complainant. 

It  is  important  that  litigation  should  end,  at  least  in  a  oourt 
of  chancery,  as  soon  as  the  merits  of  a  case  are  ascertained,  and 
a  point  reached  which  decides  the  principle  which  must  goTem 
it.  Thus,  in  this  case,  if  the  opinion  of  the  chancellor  is  erro- 
neous, the  delay,  expense,  and  trouble  attending  the  ascertain- 
ment of  the  facts  preparatory  to  an  account,  are  unnecessary 
and  profitless.  The  case  of  Kennedi/s  Hinra  t.  Kennedy,  2  Ala. 
671,  is,  in  principle,  like  this.  There,  as  here,  the  chancellor 
merely  decreed,  tiiat  the  complainant  was  entitled  to  the  equity 
sought  by  his  bill,  referring  the  complicated  matter  of  account 
to  the  master.  Yet  this  oourt  did  not  hesitate  to  take  jurisdio- 
tion  of  the  case;  nor  was  the  jurisdiction  questioned  by  the 
able  counsel  concerned  in  it.  A  decree  of  the  court  of  chancery 
may  be  final  in  this  sense,  so  as  to  sustain  a  writ  of  error,  but 
whilst  the  cause  remains  on  the  docket  for  any  purpose,  the 
statute  barring  the  prosecution  of  writs  of  error,  after  three 
years  from  the  rendition  of  judgment,  does  not  begin  to  run. 
The  final  judgment  there  cfpoken  of,  is  evidentiy  the  last  judg^ 
ment  rendered,  and  which  disposes  of  the  entire  case. 

Motion  denied. 

DEOBMm  la  HoNB  thb  Lias  Fdhal  becanae  farther  prooeedings  before  the 
neeter  arc  reqainte  to  oeixy  it  into  effect:  See  MUU  ▼.  Hoag,  81  Am.  Deo. 
271,  and  note  274. 
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ElNQ  V.  MOORB. 

llonr  MAT  Bi  Atxaobxd  IV  THs  Hanm  of  ah  OmoiB,  iHMn  It  is  tiM 
reiidiM  oi  the  prooeedi  of  goods  sold  under  egewtlop,  and  leoiaiiiiiig  due 
defendant  after  folly  latiifyuig  the  writ. 

WsiToferror.  Kiog^wasgarnidiedinthesidtofMooreagaiiiBt 
LewiBy  he  haTing  one  hundred  and  thirteen  dollars  belonging  to 
Lewis,  the  remainder  of  the  prooeeds  of  a  sale  made  hy  him  aa 
constable  after  satisfying  his  Jieri  facias.  Judgment  was  ren- 
dered against  him  for  the  amount  of  the  judgment  rendared 
against  Lewis,  from  which  he  brings  this  writ  of  error. 

Beydenfddi,  for  the  plaintiff  in  error. 

No  counsel  appeared  for  the  defendant  in  error. 

By Oourt, GoinTBWArnB, J.  TnZurcherr.  Jfii^^,  2 Ala.  258,W0 
held,  Ihat  money  collected  by  a  sheriff  was  not  subject  to  an  at- 
tachment against  the  plaintiff  in  the  execution ;  but  the  principle 
of  that  case  is  supposed  not  to  goTcm  this.  One  reason  why 
money,  in  this  condition,  can  not  be  reached,  is,  that  it  is  in 
the  custody  of  the  law;  and  it  woidd  be  greatly  inconvenient  to 
allow  the  final  process  of  courts  to  be  affected  by  other  proceed- 
ings not  under  control  of  the  parties  to  the  execution.  This 
reason  does  not  apply  to  the  excess  which  oftentimes  must, 
necessarily,  remain  with  the  executiye  officer,  after  satisfying 
the  plaintiff's  demands.  The  officer  is  the  agent  appointed  by 
the  law,  to  sell  the  property  of  the  defendant;  and  if,  in  the 
discharge  of  this  duly,  a  sum  of  money  remains  with  him,  it  is 
the  money  of  the  defendant,  in  no  way  distinguishable  from  anj 
other  case  of  agency.  Nor  does  the  cii^cumstance,  that  a  stat- 
ute authorizes  the  defendant,  when  his  money  is  improperly 
detained  from  him,  to  proceed  summarily  against  the  officer, 
bring  the  case  within  the  principle  which  exempts  money,  in 
eustodia  legis,  from  attachment,  because  no  process  is  meddled 
with;  nor  can  any  injurious  consequences  flow  from  considering 
it  in  the  same  view  as  any  other  money  in  the  hands  of  aa 
agent. 

Let  the  judgment  be  affirmed. 

Attaohiko  Monbt  is  Hakdb  or  ak  OmoEB. — Money  cdlleoted  by  a  jna- 
tioe  of  the  peace  in  his  offidal  capacity,  may  be  attached:  Olarh  v.  Boffg$,  potk 
A  rmrploB  remaining  in  the  haDda  of  the  register  of  a  ooort  of  olianoeiy,  after 
satisfying  a  decree,  may  be  attached,  and  this  although  the  sale  has  not  been 
oonfirmed:  Langdon  v.  LoekeU^  pott.    Bat  it  has  been  repeatedly  adjudged. 
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thai  money  collected  by  a  sheriff  in  virtae  of  an  exeoation,  can  not  b^  attached 
aa  the  property  of  the  judgment  creditor:  ^reAer  v.  Maget^  2  Ala.  2S6;  Ron 
T.  Clark,  1  BaU.  854;  AUlon  v.  Clarh.  2  Hayw.  171;  Davmn  ▼.  ffoleomb.  18 
Am.I>eo.61& 


Gabdneb  &  Saoeb  V.  Allen's  Bx'b. 

[6  ATiAlliMi,  187.] 

PuBOBAflBa  VBOX  AN  AoBSiT  uxY  OwisKS  A  BxBT  DuB  HzM  by  thtt  laAte 
in  a  rait  by  the  principal  for  the  porohaae  money,  where  he  baa  no  knowl- 
edge of  the  agency  at  the  time  of  the  porohaae. 

Ebsob.  Labiizan  ft  PoUaixL  reoeiTed  bom  Allen  oottoa,  wbidh 
thflj  placed  in  the  hands  of  Gkffdner  &  Sager,  to  bo  sold  in  LiTer- 
pooly  and  reoeived  an  adyanoe  thereon.  The  cotton  sold  for 
just  enough  OTer  the  adyance  to  pay  Gardner  ft  Sager  what 
Labuzan  ft  Pollard  were  owing  them«  Plaintifl  below  recov- 
ezed  judgment  for  that  amount.  Defendants  proeecuted  this 
writ  of  error,  on  the  refusal  of  ihe  court  to  allow  them  to  intro- 
duce evidence  to  show  that  Cbey  received  ihe  cotton  believing  it 
to  belong  to  Labuzan  ft  PoUard,  and  were  ignorant  of  the 
plain  tiffs  right  to  it. 

Oibbona,  for  ihe  pbdntifib  in  exror. 

Lesetne,  for  the  defendant  in  exror. 

By  Courty  OoLLiSBy  0.  J.  It  has  been  often  stated,  as  an  ac- 
knowledged principle ,  if  a  factor  sells  goods  in  his  own  name,  iha 
purchaser,  withouta  knowledge  of  any  other  person  being  a  pariy 
to  the  contract,  in  the  absence  of  collusion,  is  entitled  to  regard 
the  debt  as  due  to  the  &ctor,  so  as  in  an  action  brought  by  the 
principal,  to  set  off  a  debt  due  bom  the  factor  to  himself:  Paley 
on  Agency,  326-835.  Mr.  Justice  Stoiy,  in  his  treatise  on  the 
law  of  agency,  says,  if  the  agent  is  the  only  known  or  supposed 
principal,  the  person  dealing  with  him  will  be  entitled  to  the 
same  rights  of  set-off  as  if  the  agent  were  the  true  and  only 
principal:  P.  432.  And  in  such  case,  the  set-off  is  equally  good, 
whether  a  suit  be  brought  in  the  name  of  the  prindpfJ,  or  of 
the  factor  or  agent,  for  the  price  of  the  goods:  Id.  452.  See, 
also.  Id.  417-419,  and  cases  there  cited.  In  MUcheU  y.  BristoL  and 
Powell,  10  Wend.  492,  the  law  is  laid  down  in  equiyalent  terms, 
and  the  court,  after  citing  seyeral  "RTigliBli  decisions,  say,  in 
these  cases  it  is  held,  that  it  makes  no  difference  whether  the 
sale  by  the  agent  is  under  a  del  credere  commission  or  not;  the 
reason  of  the  law  is  the  same  in  both  cases.    But  it  is  needless 
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to  elaborate  the  point  at  greater  length.  The  authorities  cited 
very  fully  show  that  it  is  quite  immaterial  whether  the  principal 
or  his  agent  is  the  plaintiff.  If  the  latter  sue,  the  defendant 
may  avail  himself  of  any  set-off,  which  he  has  against  the  former; 
or,  if  the  former  be  the  actor  in  the  suit,  the  purchaser  may  set 
off  a  claim  which  he  has  against  the  latter,  if  he  purchased  un- 
der a  just  belief  authorized  by  the  facts  of  the  case,  that  the 
agent  was  the  real  owner  of  the  goods:  Story  on  Agency,  417, 418. 
And  this  seems  to  be  the  current  of  decision,  both  in  England 
and  the  United  States,  without  regard  to  the  extended  or  re- 
stricted terms  of  the  statutes  of  set-off:  Caines  t.  Brisbane  IB 
Johns.  9.  This  being  the  law,  it  is  clear,  that  the  court  should 
haye  permitted  the  defendants  to  show  that  they  shipped  the 
cotton  on  account  of  Messrs.  Labuzan  &,  Pollard,  under  such 
circumstances  as  might  well  induce  them  to  belieye  that  it  was 
their  property.  The  sufficiency  of  this  evidence  was  a  question 
of  fact  to  be  considered  by  the  jury,  under  the  direction  of  the 
court;  but  being  admissible,  its  rejection  is  an  error,  for  which 
the  judgment  is  reyersed,  and  the  cause  remanded. 

Set-off,  by  Pubchassb  from  Agent,  in  Action  bt  PRiNciPAii. — ^Where 
a  person  seHs  goods  to  a  purchaser,  without  disclosing  his  agency,  and  the 
purchaser  has  no  knowledge  that  the  former  is  not  the  owner  of  the  goods, 
the  purchaser  may,  in  an  action  by  the  principal  for  the  purchase  money,  set 
off  a  demand  due  him  from  such  agent:  Hogan  v.  Shorb,  24  Wend.  458;  BUsb 
V.  BUss,  7  Bosw.  339;  Administrator  qf  Conyers  v.  Magrath,  4  McCord,  392; 
Staeey  v.  Deey,  7  T.  R.  361,  n.  In  Badbone  jun.  v.  WiUiams,  Id.  360,  n., 
Lord  Mansfield  said:  '*  Where  a  factor,  dealing  for  a  principal,  but  conceal- 
ing that  principal,  delivers  goods  in  his  own  name,  the  person  contractiDg 
with  him  has  the  right  to  consider  him,  to  all  intents  and  purposes,  as  the 
prinoipaL  And  though  the  real  principal  may  appear,  and  bring  an  action 
upon  that  contract  against  the  purchaser  of  the  goods,  yet  the  purchaser  may 
set  off  any  claim  he  may  have  against  the  factor  in  answer  to  the  demand  of 
the  principal.  This  has  been  long  settled."  And  in  Hogan  v.  Shorh,  24 
Wend.  458,  the  purchaser  was  allowed  to  set  off  a  demand  against  the  factor, 
although  it  consisted  of  a  note  not  due  until  forty-five  days  after  the  sale, 
which  was  to  be  a  cash  sale,  and  the  purchaser  did  not  intend  at  the  time  to 
abide  by  the  contract,  but  purposed  to  set  off  his  demand  against  the  factor. 
The  action  was  brought  after  the  maturity  of  the  note,  and  Bronson,  J., 
said:  **If  Morris  [the  factor]  had  brought  the  action,  the  set-off  could  not 
have  been  resisted.  How  stands  the  case  with  the  plaintiff?  When  the  sale 
is  made  by  a  factor,  an  action  for  the  price  may  always  be  brought  by  the 
principal,  as  well  as  by  the  agent;  and  the  rule  is  the  same  although  the 
agent  acts  under  a  del  credere  commission.  But  the  principal,  by  suing  in 
his  own  name,  can  not  defeat  the  existing  equities  between  the  vendee  and 
the  factor,  unless  they  are  chargeable  with  collusion,  or  there  has  been  some 
act  on  the  part  of  the  vendee  which  operates  as  a  fraud  upon  the  owner  of 
the  property.  The  same  principle  applies  where  one  of  several  partnera  ia 
permitted  to  act,  and  hold  himself  out  to  the  world  as  though  he  were  tba 
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only  perwm  interested  in  the  bnsiness.  He  can  not,  by  uniting  tbe  names  of 
the  sleeping  partners  in  a  suit  against  a  third  person,  defeat  a  set-off 
which  would  have  been  available  had  he  sued  alone.  In  Betting  v.  Cot- 
rae»  2  Bam.  ft  Aid.  137,  the  sale  was  made  by  a  broker;  and  in  an 
action  by  the  principal,  the  vendees  were  not  allowed  their  debt  against 
the  broker.  But  the  case  turned  principally  on  the  distinction  between 
tk  factor^  who  is  usually  intrusted  with  the  goods,  and  sells  in  his  own 
name,  and  a  broker,  who  is  not  usually  intrusted  with  the  goods,  and  ought 
only  to  sell  in  tbe  name  of  his  principal;  and  stress  was  laid  on  tbe  fact,  that 
the  plaintifb  had  not  enabled  ^e  broker  to  impose  on  third  persons,  by  in- 
trusting him  either  with  the  poesession  of  the  goods,  or  the  muniments  of 
their  titles.  When  the  name  of  the  principal  is  disclosed  at  the  time  of  the 
sale,  the  vendee  has  no  right  to  set  up  any  equities  between  himself  and  the 
factor  to  defeat  the  action  of  the  owner;  and  the  same  consequence  will,  I 
think,  follow,  if  the  vendee  knew  or  had  good  reason  to  believe  he  was  deal- 
ing with  the  agent  of  another,  although  the  name  of  the  principal  was  not 
disclosed.  But  a  mere  general  knowledge  that  the  person  selling  the  goods 
18  a  factor,  if  he  also  carry  on  business  on  his  own  acoount,  will  not  be 
sufficient  to  charge  the  vendee  with  notice.  He  must  know,  or  hava 
good  reason  to  believe,  that  the  vendor  is  acting  as  the  agent  of  some  other 
person  in  that  particular  transaction."  In  Oeorge  v.  CloffeU,  7  T.  B.  359,  the 
plaintiff  employed  certain  persons  as  his  factors  under  a  del  credere^  who  also 
bought  and  sold  on  their  own  account.  The  defendants  were  the  holders  of 
a  bill  of  exchange  accepted  by  the  factors,  received  in  tbe  course  of  business, 
and  bought  goods  from  the  factors  at  twelve  months'  credit.  Part  of  the  goods 
belonged  to  the  plaintiff,  but  this  fact  was  unknown  to  the  defendants  until 
after  the  faOure  of  the  factors,  when  they  were  notified  of  that  fact  by  the 
plaintiff!  It  was  held  that  the  defendants  were  entitled  to  set  off  their  de- 
mand on  the  bill  of  exchange  against  the  factors,  on  the  ground  that  the 
defendants  dealt  with  them  as  principals.  This  case  of  Oeorge  v.  ClageU  has 
ever  been  considered  as  a  leading  one  upon  this  subject.  It  has  been  followed 
in  CoaU  v.  Leiois,  1  Camp.  444;  Carr  v.  HinchHf,  4  Bam.  ft  Cress.  651;  Toy- 
loTY.  Kymer,  3  Bam.  ft  AdoL  334;  BaOable  v.  Pooie,  6  Tyrw.  Ill;  Fwrchdi 
Y.Salier,  ODow.  620;  S.  C,  1  Q.  B.  107;  iSftms v. ^oimI,  6 Bam. ft  AdoL 303. 
See  2  Smith's  Lead.  Cas.,  note  to  Oeorge  v.  ClageUj  108;  F^ey  on  Agenoy, 
334,  335;  Waterman  on  Set-off,  sec.  268. 


ROBINSOK    V.   GaBTH. 

[6  Alabaica,  30A.] 

8a£B  ov  Lands  bt  Shxkot  under  Executions  are  within  the  statute  of 
frauds. 

MxM OBANDUH  ov  Shebivt,  LIKE  That  OF  AN  AuoTiONEEB,  uumIo  at  the  time 
of  the  sale,  binds  the  purchaser,  he  being  the  agent  of  both  parties. 

SHEEinr  MAT  Resell,  where  Purchaser  at  an  Execution  Sale  Refuses 
to  comply  with  his  contract. 

Sheriff  mat  Site  for  Breach  of  Contract  where  purchaser  at  execution 
sale  refuses  to  comply  with  his  contract;  so  also  may  the  plaintiff  in  exe- 
cution. 

Sheriff  can  not  Introduce  his  own  Memorandum  of  Sale,  to  take 
it  out  of  the  statute  of  frauds,  when  suing  purchaser  at  an  execution  sale 
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for  braftohof  big  oontnot    Tho  shedff  is  moomp«teat  l^  reMon  of  being 
»  ptfty  to  tfao  rooords  otter  if  the  rait  ia  broaght  by  tbe  plaintiff  in 
ontioPt 


BoBDiBON,  as  sheriff,  sued  the  defendant  for  the  difference  be- 
tween  the  sum  bid  bj  him  at  an  execution  sale  of  land,  and  iha 
price  at  which  it  was  reeold,  upon  his  refusal  to  comply  with  the 
purchase.  The  court  charged  that  the  sheriff's  memorandum  of 
the  sale  was  insufficient  to  take  the  case  out  of  the  statute  of 
frauds,  and  that  the  action  was  barred  bj  the  statute  in  the  ab- 
sence of  a  memorandum.    Judgment  for  defendant. 

UcClungy  Parsons,  and  Bopkina,  for  the  plaintiff  in  error. 

Cooper t  contra. 

By  Court,  Obmoxd,  J.  The  question,  whether  sales  of  land,  bj 
the  sheriff  under  execution,  are  within  the  jdatute  of  frauds,  is 
one  of  gteat  moment,  and  of  some  difficulty.  The  publicity  of 
these  sales  may  remove  some  of  the  dangers  from  perjury  to 
which  private  sales  of  land  might  be  subject;  but  this  is  an 
argument  which  would  apply  with  almost  equal  force  to  ordi- 
nary sales  of  land  by  auction,  which  are  confessedly  within  the 
statute.  There  would  be  some  more  plausibility  in  the  argu- 
ment, if  the  sale  by  the  sheriff,  ipso  facto,  divested  the  titie  to 
the  land  out  of  the  defendant  in  execution,  and  vested  it  in  the 
purchaser;  but  such  is  not  the  fact.  The  purchaser,  at  sheriff's 
sale,  acquires  no  titie  to  the  land  until  he  pays  for  it,  and  ob- 
tains the  sheriffs  deed,  which  the  statute,  authorizing  the  sale 
of  land  under  execution,  directs  the  sheriff  to  make,  and  which, 
when  made,  conveys  to  the  purchaser  the  legal  titie  of  the  de- 
fendant in  execution  to  the  land:  Clay's  Dig.  205,  sec.  17,  p. 
216,  sec.  76.  This  is  very  conclusive  to  show,  that  the  legis- 
lature did  not  intend  to  withdraw  sheriffs'  sales  of  land  bom 
the  operation  of  the  statute  of  frauds,  but  that  such  sales  were 
to  be  evidenced  in  the  same  manner  as  other  sales  of  land  are 
required  to  be  by  that  statute.  Such  has  been  the  decision  in 
other  states  on  a  similar  statute,  as  shown  by  the  citations  of 
the  defendant  in  error. 

In  Adams  v.  McMUlanf  7  Port.  78,  it  was  held,  after  a  review 
of  the  authorities,  that  an  auctioneer,  upon  the  sale  of  land,  was 
the  agent  of  the  purchaser;  and  that  his  writing  the  name  of 
the  purchaser  on  the  memorandum  of  sale  immediately  on  re- 
ceiving the  bid  and  knocking  down  the  hammer,  is  a  sufficient 
signing  of  the  contract  within  the  statute  of  frauds.  The 
sheriff  is  certainly  as  much  the  agent  of  the  parties  in  a  sale  of 
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land  under  ezecation,  as  an  auctioneer  in  an  ordinaiy  sale  by 
auction.  All  the  reasoning  which  applies  to  the  latter,  acquires 
increased  force  when  considered  in  reference  to  the  former,  as. 
ihe  sherijBT  is  not  onlj  the  agent  of  the  parties,  but  the  accred- 
ited officer  of  the  law,  acting  under  the  sanction  of  an  oath. 
Such  being  the  case,  we  are  Teiy  dear  that  the  memorandum  of 
the  sale  offered  in  evidence,  if  in  fact  made  bj  him  at  the  time 
of  the  sale,  was  such  a  memorandum  or  note,  in  writing,  of  the 
contract,  as  would  satisfy  the  statute  of  frauds.  It  contains 
all  the  necessary  constituents  of  the  contract — ^an  accurate  de- 
scription of  the  land  sold,  the  price  to  be  paid  for  it,  and  the 
name  of  the  purchaser;  and  would  have  enabled  the  purchaser, 
if,  on  tendering  the  money,  the  sheriff  had  refused  to  execute 
a  deed  for  the  land,  to  enforce  a  specific  performance  in  equity. 
This  renders  it  unnecessary  that  we  should  consider  the*  effect  of 
the  deed,  subsequently  tendered  by  the  sheriff  as  a  memoran- 
dum, or  note  in  writing,  under  the  statute. 

In  the  case  of  Adams  v.  McMiUan,  7  Port.  88,  already  referred 
to,  it  was  held,  that,  upon  the  refusal  of  a  purchaser  of  lands, 
sold  at  public  auction,  to  comply  with  his  contract,  the  vendor 
had,  as  an  incident  of  the  contract  of  sale,  the  right  to  resell 
the  lands  by  auction — ^that  when  the  power  of  resale  was  one 
of  the  conditions  of  the  first  sale,  the  difference  between  the 
two  sales  would  be  the  measure  of  damages.  If  no  such  power 
was  reserved  at  the  first  sale,  then  the  difference  between  the 
two  would  not  be  binding  on  the  jury  as  the  measure  of  dam- 
ages, but  would  be  fit  and  proper  testimony  to  be  received  by 
them  as  a  means  of  attaining  a  correct  concltusion,  that  both 
sales  should  be  fairly  conducted,  etc.  As  already  observed,  we 
are  unable  to  perceive  any  difference  in  this  respect  between 
sherifGs'  sales  and  other  public  sales  of  land  at  vendue.  The 
decision,  therefore,  above  quoted,  applies  to  this  case,  and  is,  in 
our  opinion,  in  point,  as  to  the  right  of  resale.  See,  also.  School 
Commissioners  v.  AUdn,  5  Port.  169. 

Has  the  sheriff  the  right  to  maintaiu  an  action  for  the  breach  of 
this  contract  ?  Upon  this  point  of  the  case,  we  have  felt  much 
difficulty.  An  auctioneer  has  such  an  interest  in  the  article  in- 
trusted to  him  for  sale,  as  will  enable  him  to  maintain  an  action 
for  the  purchase  money  against  the  purchaser,  although  the 
owner  of  the  goods  be  known.  This  principle  was  first  asserted 
in  the  case  of  WiUiams  v.  MUingtoriy  1  H.  Bl.  81.  The  chief 
justice,  in  the  course  of  his  opinion,  says:  ''It  is  not  a  true 
position  that  two  persons  can  not  bring  separate  actions  for  the 

AM.  Dbo.  Vol.  XU— 4 


60  BoBiNSON  V.  Oabth.  [Alabama^ 

flame  cause.  The  carrier  and  the  owner  of  goods  may  each  bring 
actions  on  a  tort;  the  factor  and  owner  may  each  have  actions 
on  a  contract/'  And  by  the  whole  court  the  action  was  held  to 
be  maintainable.  See,  also,  Coppin  t.  Walker^  7  Taunt.  237;  and 
Coppin  V.  Craig,  Id.  243. 

The  sheriff,  like  the  auctioneer,  has  not  only  an  interest  in  the 
thing  sold  and  the  proceeds  to  pay  his  commissions  and  fees  of 
office,  but  he  has  an  interest  and  right  to  the  proceeds  of  the 
sale,  as  the  appointed  organ  of  the  law  for  that  purpose,  to  en- 
able him  to  obey  its  mandate  and  bring  the  proceeds  into  court. 
We  do  not  doubt  that  those  for  whom  the  sheriff  acts,  and  who 
are  interested  in  the  money  to  be  recoTered,  may  also  maintain 
the  action;  but,  in  practice,  great,  if  not  insurmountable  diffi- 
culties would  be  encountered  if  the  action  were  brought  in  the 
name  of  the  plaintiff  in  execution.  It  would  frequently  happen 
that  many  persons,  as  plaintiffs  in  execution,  would  be  inter- 
ested in  the  same  funds;  and,  if  not  sufficient  to  satisfy  all,  tha 
most  embarrassing  questions  would  arise  in  settling  priorities  of 
rights,  as  it  would  be  necessary  that  each  should  sue  separately. 
All  these  difficulties  are  avoided  by  considering  the  sheriff,  as  in 
fact  he  is,  a  trustee  for  the  benefit  of  aU  interested  in  the  fund. 
The  money,  when  received  by  him,  would  be  received  in  virtue 
of  his  official  character,  and  for  which  he  would  be  responsible 
as  for  money  received  by  virtue  of  a  sale  under  execution. 

There  is  still  remaining  a  question  of  considerable  difficulty. 
It  is  whether  the  memorandiun  of  the  contract  of  sale,  made  by 
the  sheriff,  can  be  offered  in  evidence  when  the  action  is  brought 
in  his  name.  In  Wright  v.  Dannah,  2  Camp.  203,  the  memo- 
randum of  the  sale,  relied  on  to  take  the  case  out  of  the  stat- 
ute of  frauds,  was  made  by  the  plaintiff,  the  defendant  over- 
looking him  and  approving  it.  Lord  EUenborough  held,  that 
the  agent  must  be  some  third  i>erson,  and  could  not  be  the 
other  contracting  pariy.  In  Far^rother  v.  Simmons,  6  Bam.  & 
Aid.  833,  the  precise  question  we  are  now  considering  was  pre- 
sented, the  memorandimi  being  made  by  the  auctioneer,  and  the 
suit  being  in  his  name.  The  court  held  that,  although  the 
auctioneer  may  be  considered  as  the  agent  and  witness  of  the 
parties,  yet  when  he  sues  as  one  of  the  contracting  parties,  he 
can  not  maintain  the  action  by  his  own  testimony. 

Some  doubt  is  thrown  over  these  cases  by  the  remarks  of  tha 
judges  in  the  case  of  Bird  v.  BoiUter,  4  Bam.  &  Adol.  443;  but  the 
question  was  not  presented  in  that  case.  The  action  was  by  the 
auctioneer,  but  the  memorandum  of  the  sale  was  made,  not  bgf 
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the  anctioneer,  but  by  his  clerk,  who  was,  by  the  court,  con- 
sidered as  the  agent  of  the  purchaser  for  that  purpose.  The 
difficully  which  seemed  to  press  upon  the  court  in  regard  to  the 
cases  of  Wright  y.  Dannah  and  Farebroiher  t.  Simmons,  was,  that 
the  liability  of  the  purchaser  should  not  depend  upon  the  fact, 
whether  the  action  was  brought  by  the  auctioneer  or  the  owner 
of  the  goods;  and  that  is  certainly  true.  But  the  point  under 
consideration  in  those  cases,  as  in  this,  was  not  whether  the  de- 
fendant was  liable,  but  whether  it  was  competent  to  establish 
that  liability  by  the  testimony  of  a  pariy  to  the  record.  That  is 
a  question  about  which  it  is  apprehended  but  little  difficulty  can 
be  entertained.  The  sheriff,  as  plaintiff  on  the  record,  was 
liable  for  the  costs  of  the  suit,  and  had  also  a  direct  interest  in 
the  eTent  of  the  suit,  being  entitled  to  a  portion  of  the  money 
sought  to  be  reooTered,  and,  upon  well  established  prindples, 
was  incompetent  either  to  testify  orally  to  the  jury  in  support 
of  the  interest  he  represented,  or  to  give  evidence  of  an  admis- 
sion or  declaration  jnade  by  him  previous  to  the  suit  being 
brought,  having  the  same  object  in  view. 

These  principles  are  so  universally  recognized,  that  no  doubt 
whatever  could  have  arisen  as  to  their  correctness,  but  from  the 
fifcct  that  the  memorandum  made  by  the  sheriff  would  have  been 
competent  evidence  of  the  fact  of  the  purchase  of  the  lands  by 
the  defendant,  if  the  suit  had  been  in  the  name  of  the  plaintiff 
in  execution,  or  of  some  one  having  an  interest  in  the  proceeds 
of  the  sale.  Evidence,  to  be  competent,  must  be  so,  not  only 
as  it  regards  the  subject-matter  of  the  suit,  but  also  in  reference 
to  the  parties  on  the  record.  In  Blann  v.  Bealy  6  Ala.  867,  a 
father  brought  a  suit  against  the  derk  of  the  county  court  for 
issuing  a  license  to  marry  his  daughter,  under  the  age  of  eighteen 
years,  vnthout  his  consent.  To  prove  the  age  of  the  young 
kidy,  he  relied  on  a  memorandum  made  by  himself  in  the  family 
register  of  births  many  years  before.  The  court  held,  that 
although  this  memorandum  would  have  been  evidence  of  the 
&cts  recited  in  it,  in  a  suit  in  which  he  was  not  a  party,  as  a 
declaration  ante  litem  motam,  by  one  who  knew  the  fact  and  had 
no  motiTC  to  misrepresent  it,  that  it  vtras  not  evidence  for  him 
in  a  suit  in  which  he  was  a  party  on  the  record.  The  principle 
of  that  case  is  the  one  involved  in  this,  and  is  conclusive  to 
show  that  the  evidence  was  inadmissible  in  this  suit. 

It  results  from  this  examination  of  the  cause,  that  the  charge 
of  the  court  was,  in  substance,  correct,  as  the  memorandum 
made  by  the  sheriff  vtras  not  evidence  in  this  cause  to  take  the 
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case  oat  of  the  statate  of  frauds;  and  the  judgment  is,  there- 
fore, affirmed. 

Sbsbxtf  may  Resell  if  purchaser  at  ezecntion  sale  does  not  pay  his  bid: 
Dun^ord  ▼.  Dtgruys^  13  Am.  Dec.  285.  So  also  may  oonstable:  Coffman  v. 
HatnpUm,  37  Id.  511.  The  principal  case  is  cited  and  approved  in  LaaMn 
▼.  Orcmtfordj  8  Ala.  153,  where  it  was  held  that  on  a  resale  by  a  sheriff,  the 
measore  of  damages  is  the  diffarenoe  between  the  first  bid  and  the  subsequent 
sale;  and  that  a  count  upon  an  implied  contract  to  pay  the  same  is  good.  It 
is  also  cited  in  Bdl  v.  Owen^  8  Ala.  312,  to  the  effect  that  an  action  for  refus- 
ing to  comply  with  a  contract  of  sale,  made  with  a  sheriff  upon  a  sale  of  prop* 
erty  under  execution,  is  properly  brought  in  the  name  of  the  sheriff. 

Shebiff's  Sale  of  Real  Estate  is  not  within  the  statute  of  frauds:  Nkhei 
T.  Ridley^  26  Am.  Dec.  254,  and  cases  collected  in  note.  Sufficient  sheriff*! 
memorandum  within  the  statute:  Hansen  v.  Bcumu'  Leaaee,  22  Id.  322. 


Babtlett  et  al.  v.  Doe  ex  dem.  Gatle  et  Um 

[6  AliAAAlCA,  805.] 

Judgment  Lien  is  Destboted  by  an  Injunction  Issued  upon  tbm  Bzb- 
ounoN  OF  A  Bond  with  sureties  by  the  defendant  in  the  judgment. 
AUter  if  it  is  a  replevy  bond,  forthcoming  bond,  or  a  bond  to  try  the 
right  of  property. 

Where  Execution  Sale  is  Enjoined  at  the  Suit  of  a  Stkanoer  to  the 
judgment,  the  injunction  bond  given  by  him  does  not  destroy  the  Judg- 
ment lien.  It  operates  as  a  security  for  damages  that  may  accrue  hf  de- 
laying the  sale. 

Ebbob.  Bartlett  and  Waring  recoyered  a  judgment  against 
MoBae,  as  Borviving  partner  of  the  firm  of  McBae  &,  Lang. 
An  execution  was  issued  thereon  and  leTied  on  the  land  in  oon- 
troTersy,  August  1, 1838.  Mrs.  Lang,  administratrix  of  the  de- 
ceased partner,  executed  a  bond  with  sureties,  and  obtained  an 
injunction  on  the  ninth  of  the  same  month,  restraining,  the  sale, 
which  was  not  dissolved  till  January  7, 1839.  On  March  4, 
1839,  the  land  was  sold  by  the  sheriff,  and  purchased  in  by 
Bartlett  and  Waring.  The  land  was  partnership  property  of 
McEae  &  Lang,  and  McBae,  after  the  death  of  Lang,  exe- 
cuted a  deed  of  trust,  December  6,  1838,  with  a  power  of  sale 
to  secure  the  payment  of  a  partnership  note.  A  sale  took  place 
under  this  deed,  at  which  Gayle  &,  Phillips'  lessors  became  the 
purchasers  May  4,  1840.  This  action  of  ejectment  was  brought 
against  Bartlett  &  Waring  to  obtain  possession.  The  court 
gave  judgment  for  the  plaintiffs. 

Stewart  and  Campbell^  ioi  the  plaintiffs  in  error* 

FhiUipa,  for  the  defendants  in  error. 
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By  Courts  Colueb^  C.  J.  The  only  question  neoessazy  to  bo 
eonsidezed  in  this  case  is,  wheiher  the  order  for  an  injunction 
made  upon  the  bill  of  Mrs.  Lang,  and  the  execution  of  a  bond 
by  her  with  sureties,  suspended  the  lien  of  the  judgment  in  f  aTor 
of  the  plaintiffs  below  against  McBae,  as  the  surviying  partner 
of  Lang,  until  the  injunction  was  dissoWed?  It  has  been  re- 
peatedly held,  as  well  by  ourselTes  as  our  predecessors,  that  the 
e£Edct  of  an  injunction  regularly  issued  upon  the  execution  cf  a 
bond  with  surety,  by  the  defendant  in  the  judgment,  is  to  destroy 
the  lien  of  the  execution  enjoined:  Man8ony  and  Hurtdl  v.  The  U, 
B.  Bank  and  its  Aasigneea,  4  Ala.  750,  and  cases  there  dted.  So, 
where  an  execution  is  superseded,  by  giving  bond  with  surety 
upon  suing  out  a  writ  of  error,  the  lien  of  the  judgment  is  dis- 
chaiged:  Campbell  etc.  t.  Spence  et  oZ.,  Id.  5^  [89  Am.  Dec* 
801].  But  the  lien  is  not  impaired  by  the  execution  of  a  replevy 
bond,  forthcoming  bond,  or  a  bond  to  tzy  the  right  of  property.*. 
Id.;  MOb  T.  WiUiama  et  al.,  2  Stew.  &  P.  890;  MsBae  and  Auffus- 
Hn  T.  McLean,  8  Port.  138. 

It  is  insisted  for  the  plaintiff  in  error,  that  a  judgment  only 
operates  a  lien  upon  the  lands  of  the  party  against  whom  it  is 
recovered  so  long  as  it  may  be  enforced  by  execution;  and  thai 
the  injunction  restraining  all  proceedings  as  to  the  premises  ia 
question,  relieved  them  from  the  lien  of  the  judgment:  See« 
Mamaony  and  HurteU  v.  The  U.  8.  Bank  etc.,  ut  supra;  Wood  v. 
Oary,  6  Ala.  48.  The  principle  upon  which  an  injunction  haii< 
been  held  to  discharge  the  lien  of  a  judgment  or  execution,  is^ 
that  the  bond  which  the  complainant  executes  furnishes  thd 
plaintiff  with  another  security  for  his  debt;  and  upon  which  he 
may,  after. the  injunction  is  dissolved,  have  an  execution:  Oon^ 
vxxy  V.  JeU,  1  Mart.  &.  Y.  373  [14  Am.  Dec.  690];  8mUh  et  al.  v. 
Everly,  4  How.  178;  Ola/s  Dig.  357,  sec.  79.  Now  tiie  condition 
of  the  bond  in  the  case  before  us,  is,  that  the  complainant  '*  shall 
pay  and  satisfy  all  damages  which  the  said  defendants  may  sus- 
tain by  the  wrongful  suing  out  of  the  said  injunction."  It  is 
perf ectiy  dear  that  the  undertaking  of  the  obligors  does  not 
oblige  them  to  pay  and  satisfy  the  judgment,  if  the  bill  for  an 
injimction  shall  be  unsuccessfully  prosecuted;  it  merely  binds 
them  to  make  good  any  loss  which  the  obligees  sustained  by 
reason  of  the  groundless  exhibition  of  the  bill.  Thus,  if  the 
property  depreciated  in  value  during  the  period  that  the  injuno* 
tion  continued  in  force,  by  the  burning  of  houses,  etc.,  so  that 
the  plaintiff  could  not  obtain  satisfaction  of  his  execution;  in 
such  case,  the  plaintiffs  in  the  judgment  may  resort  to  their  rem- 
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edyupon  the  bond.  But  if  the  property  oontiiiaes  of  valtie  suf- 
ficient to  satisfy  the  judgment,  the  plaintifib  have  sustained  no 
damage  for  which  they  can  chazge  the  sazeties  in  the  bond;  as 
for  the  delay  in  its  collection,  the  law  regards  the  interest  as  an 
equiyalent  for  that. 

Upon  this  point,  the  case  of  Edtdey  Y.WaQaoe^  8  B.  Mon.  IM^ 
is  a  direct  authority  for  the  plaintiffs  in  error.  The  court  there 
say,  where  a  judgment  is  enjoined  at  the  suit  of  a  stnmger  to  it, 
and  an  injunction  bond  given  by  him  to  restrain  the  sale  of  a 
particular  article  of  property;  whatever  may  be  the  condition  of 
ihe  bond,  it  operates  in  equity,  only  as  a  security  to  the  obligee 
ioT  the  injury  that  may  accrue,  not  for  the  amount  of  the  debt. 
.'Here  the  law  is  laid  down  in  stronger  terms  than  the  condition 
•*of  the  bond  in  the  present  case  requires.  It  may  also  be  re* 
jnarked  that  no  execution  can  be  issued  upon  the  bond;  1.  Be- 
.^sause  it  does  not  enjoin  the  judgment,  but  only  proceedings 
-jthereon,  as  it  respects  the  premises  in  controversy.  2.  Because 
tfche  defendant  at  law  is  not  the  complainant  in  equity. 

Prom  this  view  it  results,  that  the  lien  of  the  judgment  is  par- 
amount to  that  of  the  deed  of  trust:  the  consequence  is,  that  the 
decision  of  the  circuit  court  upon  the  facts  is  erroneous — ^ita 
judgment  is,  therefore,  reversed,  and  the  cause  remanded  if  the 
defendant  in  error  desires  it. 


Johnson  v.  Hanson. 

[6   ATii^BAMA,  8S1.] 

Aonov  AT  Law  oah  kot  bb  MAurcAiinBD  fob  thb  Pctbohasb  Mombt  ov 
Laitd,  there  being  no  note  or  memorandnm  of  the  sale,  •althongh  the 
vendee  received  and  retains  poeseaaion. 

Thb  plaintiff  in  error  brought  assumpsit  against  the  defend- 
ant, alleging  a  sale  of  land  for  eight  hundred  dollars;  that  the 
defendant  went  into  peaceable  possession  thereof,  has  retained 
it  ever  since,  and  paid  three  hundred  dollars  of  the  purchase 
money;  that  plaintiff  is  able  and  ready  to  make  title  upon  the 
payment  of  the  balance  of  the  purchase  money.  Defendant  de» 
murred,  which  was  sustained,  and  judgment  given  for  him, 
plaintiff  refusing  to  amend. 

Bowdcn,  for  the  plaintiff  in  error. 

Morris,  contra. 

By  Court,  Osmond,  J.  It  is  not,  in  general,  necessary  to 
allege  in  a  declaration,  a  written  promise,  where  the  necessily 
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for  13ie  pzoinifley  being  in  writing,  is  created  by  statate,  as  it  is 
matter  of  evidence  to  be  proved  at  the  trial.  Bat  in  this  case, 
it  is  expressly  alleged  that  the  contract  for  the  sale  of  the  land, 
which  was  the  consideration  of  the  promise  laid  in  the  dedara- 
tion,  was  merely  verbal,  and  the  precise  question  is,  whether 
-as  action  can  be  maintained  at  law,  to  recover  the  purchase 
monej  of  land,  there  being  no  note  or  memorandum  thereof  in 
writing,  because  the  vendee  retains  the  possession.  A  court  of 
chancery  acting  on  its  own  peculiar  rules,  will,  in  certain  cases, 
for  the  prevention  of  fraud,  enforce  a  specific  performance  of  a 
verbal  contract  for  the  sale  of  land;  as  where  there  has  been  a 
part  performance  of  the  contract,  but  we  are  not  aware  that 
such  a  power  has  ever  been  acknowledged  to  reside  in  a  court 
of  law.  Doubtless  some  isolated  cases  may  be  found,  in  which 
it  has  been  held  that  the  equitable  circumstances  which  would 
authorize  a  court  of  chancery  to  grant  relief,  might  be  consid- 
ered in  a  court  of  law.  Lord  Bedesdale  remarks:  **  Mr.  Justice 
Buller  says,  in  one  or  two  cases,  that  part  performance  will  take 
Ik  case  out  of  the  statute,  as  well  at  law  as  in  equity.  This  opin- 
ion will  be  found  wrong;  and  I  recollect  Mr.  Justice  Buller,  on 
being  pressed  with  the  consequences  of  that  opinion,  in  case  of 
a  demurrer  to  evidence,  being  obliged  to  abandon  the  position. 
The  ground  on  which  a  court  of  equity  goes  in  cases  of  part 
performance,  is  that  sort  of  fraud  which  is  cognizable  in  equity 
only:"  (yHerlihy  v.  Hedges,  1  Sch.  ft  Lef.  130. 

So  this  court,  in  the  case  of  Merediih  v.  Naish,  8  Stew.  SOT, 
intimated  an  opinion,  that  in  a  case  circumstanced  like  the  pres- 
ent, the  vendor  could  recover.  But  these  cases  appear  not  to 
have  been  weU  considered;  at  least  it  is  clear,  the  decisive  cur- 
rent of  authority  is  the  other  way.  In  White  v.  Beard,  5  Port. 
100  [30  Am.  Dec.  562],  although  this  question  was  not  distinctly 
presented,  this  court  intimated  an  opinion,  that  the  equitable 
right  of  the  vendor  acquired  by  part  performance,  was  not  a 
legal  consideration  for  a  note  given  for  the  purchase  money 
after  such  performance.  To  the  same  e£fect  is  Howard  v.  EaB* 
ion,  1  Johns.  205,  to  which  many  other  cases  might  be  added. 

The  recent  decision  of  Cope  v.  Williams,  4  Ala.  364,  has  been 
pressed  on  the  court,  as  tending  to  a  contrary  conclusion.  In 
that  case,  the  vendee  in  possession,  brought  an  action  to  recover 
back  the  purchase  money.  This  court  held,  that  it  was  contrary 
to  equity  and  good  conscience,  to  permit  him  to  assert  the  in- 
validity of  a  contract,  by  virtue  of  which  he  retained  the  pos- 
session of  the  land;  the  vendor  being  willing  to  execute  the 
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oontiact.  The  difference  between  that  ease  and  the  piesent  is, 
that  here  the  yendee  repudiates  the  contract,  and  if  he  retains 
the  possession  of  the  land»  it  is  not  by  force  of  the  contract, 
which  at  law  can  confer  no  rights  on  either  party,  bat  becanea 
the  Tender  chooses  to  acquiesce  in  it.  Whatever  may  be  the 
rights  of  these  parties  in  a  court  of  equity,  it  is  certain  no 
right  can  be  derived  by  either  in  a  court  of  law,  from  a  oon* 
traoi  dedazed  Toid  by  statute. 
Let  the  judgment  be  a£Brmed. 

Bniobcbkxnt  or  CoinnuLOis  bxgausb  or  Pabs  PmioBiiAirci  hM  no  flx« 
ittenoe  at  law:  See  note  to  Norton  v.  Pretion^  82  Am.  Deo.  129-181.  TmynmaM 
is  not  a  part  perf onnanoe  io  as  to  take  a  verbal  oontraot  oat  of  the  opeiatioo 
of  the  statute:  See  note  to  Towntend  r,  HoudOHf  27  Id.  745 ;  also,  note  to 
Hourton  v.  Tounuend,  12  Id.  120;  Alien  v.  Booiar,  19  Id.  88.  Bat  niit  nMiy 
be  broaght  on  a  parol  oontract  for  sale  of  land,  fally  exeoated,  except  paying 
the  porchaae  money:  LinocoU  v.  McTnUrey  88  Id.  002. 

Thb  raiNCzrAL  gabi  is  citbd  and  afpbotxd  in  Donald9on*$  Adm*r  t. 
WcUen^  Adm*r,  80  Ala.  181.  In  that  case  the  ooart,  oommenting  on  the  priii> 
oipal  oase  and  the  case  of  Cope  v.  JVUUame,  4  Id.  882|  in  which  it  was  decided 
that  one  who  has  nuMle  a  parol  oontract  for  the  purchase  of  land,  paid  one 
half  of  the  purchase  money,  and  retains  the  uninterrupted  possession,  cannot 
maintain  an  action  a^;ainst  the  vendor  for  the  recovery  of  the  money  received 
by  him,  says:  "  But  Johnson  v.  Haiuony  even  if  apparently  in  conflict  with 
Cope  v.  WiUiama,  is  really  reconcilable  with  it.  The  only  right  of  recoveiy 
asserted  in  Cope  v.  WiUiaima  was  founded  on  the  statute  of  frauds.  The  only 
ground  of  defense  relied  on  in  Johnson  v.  Haneon  was  founded  on  the  same 
statute.  The  statute  does  not ' expressly  and  immediately  vacate' a  verbal 
contract  for  the  sale  of  lands;  it  only  precludes  the  bringing  of  on  aOiUm  to 
eitforoe  il^  by  charging  the  vendee  or  hie  repreeenioHveSf  on  the  gromnd  qf  mtA 
eontrcKt,  and  of  eome  breach  thereqf.  That  description  of  action  applied  to 
the  one  brought  in  Johnson  v.  Hanson,  but  not  to  the  one  brought  in  Cope  v. 
Wmiams,  The  statute  expresdy  created  the  ground  of  defense  which  was  re- 
lied on  and  sustained  in  Johnson  v.  Hanson;  but  it  certainly  did  not  ersols 
any  such  right  ^fatiion  as  was  asserted  in  Cope  v.  W\OMum»^  upon  the  faots 
shown  in  that  case.  In  Johnson  v.  Hanson  the  express  words  of  the  statata 
were  obeyed;  in  Cope  v.  WiUiams,  none  of  its  provisions  were  disobeyedt 
Crosby yr.Wadswwrth,  6  East,  603;  Lewis y.WhUneU,  6  Mon.  191." 


Obbnshaw  v.  Davenport  et  XTx. 

[6  Alabama,  800.] 
pAsrr  Qftebino  Evidence  Appabentlt  Unconnbctsd  with  tbm  Ibbou, 
if  it  is  opposed,  should  show  its  connection  with  other  facts,  either  in 
evidence  or  intended  to  be  given,  otherwise  the  court  may  lawfully  re 
jectit. 

Absvupsjt  by  Davenport  and  wife  on  the  oommon  counts. 
Plaintiffs  wife,  Crenshaw,  and  others  were  devisees  of  an  estate 
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is  lands.  The  lands  were  sold,  and  the  administrator,  at  the 
xeqnest  of  plaintiffs,  deUvered  her  portion  of  the  proceeds  of 
the  sale  to  Crenshaw.  The  defendant  offered  in  evidence  a 
deed,  executed  by  both  the  plaintiffs,  releasing  all  the  right, 
title,  and  interest  of  Mrs.  Davenport  in  the  above  estate  of 
lands.  The  introduction  of  the  deed  as  evidence  was  re- 
jected on  the  motion  of  plaintiffs.  Defendant  assigns  this  as 
error. 

Oayle  and  Edwards^  for  the  plaintiff  in  error. 
Evans  and  Cook,  covUra, 

'Bj  Cknirt,  Goldthwateb,  J.  The  exdnsion  or  admission  of 
evidence,  which  is  supposed  by  one  party  to  be  relevant,  and 
by  the  other  is  considered  as  irrelevant,  is  frequently  a  matter 
of  some  difficulty.  The  general  rules  on  this  subject  are,  how- 
ever, believed  to  be  sufficiently  dear  and  precise  to  prevent  any 
injustice  from  being  done.  When  the  relevancy  is  not  apparent 
from  the  evidence  offered,  but  other  facts  will  make  it  so,  the 
duly  of  the  party  offering  it  is  to  state  its  connection  with  the 
other  &cts,  in  order  that  its  relevancy  may  be  disclosed  to  the 
court:  2  Stark.  Ev.  881.  It  is  evident  to  evetj  one  conversant 
with  the  practice  on  the  circuits,  that  a  claim  or  defense  fre- 
quently depends  on  a  variety  of  facts  and  circumstances,  either 
one  of  which,  by  itself,  would  seem  to  be  irrelevant,  and  yet 
when  the  whole  are  made  out,  a  complete  case  is  presented;  but 
it  by  no  means  follows,  that  a  court  will,  in  every  case,  wade 
through  apparently  irrelevant  testimony,  unless  the  intention 
to  connect  it  with  other  facts,  from  which  its  relevancy  will  ap- 
pear, is  distinctly  shown.  When,  therefore,  evidence  is  offered, 
apparently  not  connected  with  the  issue,  and  is  opposed,  it  be- 
comes the  duty  of  the  party  offering  it,  to  show  its  connection 
with  other  facts,  either  in  evidence,  or  intended  to  be  given  to 
the  jury.  It  is  impossible  to  prescribe  the  course  which  counsel 
shall  pursue  in  putting  a  case  to  the  jury,  but  they  must  always 
be  prepared  to  explain  the  object  for  which  the  evidence  is 
offered;  and  if  this  is  not  done,  the  court  may  lawfully  reject 
that  which  is  apparently  irrelevant.  This  is  the  clear  rule  to 
be  deduced  from  the  cases:  McChwan  v.  Bank  of  EffnJtacky,  6 
Litt.  272;  Barn»  v.  Paynes,  Id.  105;  WUson'a  Adm*ra  v.  Bower, 
6  Mon.  33;  Clark  v.  Beach,  6  Conn.  142;  Bowt,  Adm'r,  v.  Kile, 
1  Leigh,  216;  Beriham  v.  Cary,  11  Wend.  83;  Weidler  v,  Ihr- 
mers^  Bank,  11  Serg.  &  R.  134;  Turner  v.  FendaU,  1  Cranch,  41; 
hmerarrUy  v.  Byrne,  8  Port.  176;  Jackson  ex  dem.  WM>  v. 
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Boberts,  11  Wend.  422;  GraJtM  v.  Chrata,  4  Bawle,  411;  Cow.  & 
HiU'8  Notes,  434, 792;  MardW  MnCrs  v.  ShaclOeford,  4  Ala.  498. 

Let  us  now  applythese  principles  to  the  facts  disclosed  bjihe 
bill  of  exceptions  in  this  case.  The  administrator  of  the  estate 
in  which  the  plaintiffs  wife  was  entitled  to  a  portion,  had  deliT- 
ered  the  wife's  portion  of  the  notes  leceiTed  to  the  defendant. 
This  deUvexy,  nnezplained,  would  impose  a  liability  on  him  to 
aooonnt  for  the  proceeds  when  received  in  money,  bat  doubtless 
he  conld  show  that  the  deUveiy  was  the  consummation  of  a  sale. 
The  deed  was  probably  offered  with  this  view;  bnt  as  it  bears 
date  at  a  time  sabseqaent  to  the  deliyeiy  of  the  notes,  and  pur- 
ports to  be  a  release  of  the  titie  to  real  estate,  it  was,  when 
offered,  appazentiy  irrelevant  to  the  point  in  issue.  This  being 
the  fact,  it  was  incumbent  upon  the  defendant  to  show  how  it 
could  become  relevant  by  a  connection  with  other  facts  or  dr- 
cumstances  intended  to  be  given  in  evidence.  This  was  not 
done,  and,  therefore,  the  court  properly  rejected  it. 

Judgment  afBrmed. 


BVIDZNOB  NOT  GlSABLT  IbSBLKVAKT  WXU.  BE  ADMfTTED  UpOII  the 

anoe  of  ooimsel  that  it  will  beoome  pertinent:  Da/via  t.  Oalveri^  26  Am.  Deo. 
282,  note  303.  In  WiswaU  v.  Boss,  4  Port  321,  the  oonrt  nid:  «If  theoom* 
petenoy  of  any  matter  aa  testimony  depends  npon  some  fact  of  which  thava 
is  no  proof,  there  ia  no  error  in  rejecting  snoh  matter,  when  presented  alone, 
and  without  an  offer  to  prove  what  might  make  it  competent  evidence,"  cii* 
ing  Olendaming  v.  Ross,  8  Stew,  ft  P.  287;  Oee  v.  WUUanuon,  1  Port  820. 
The  principal  case  is  cited  to  the  effect  that  it  is  the  dnty  of  the  party  oflbrb 
ing  apparently  irrelevant  evidence,  to  state  its  connection  with  the  other 
facts,  that  its  relevancy  may  be  disdoeed  to  the  court  in  Shield  r,  Henry,  81 
Ala.  66,  and  CfuMeri  ▼.  NeweU,  7  Id.  468.  To  the  same  effect  are  the  fol* 
lowing:  Ashley's  AdnCr  v.  BMnwti,  29  Id.  112;  Bilberry's  AdnCr  t.  MMey^ 
21  Id.  277;  Abney  ▼.  Kingakmd,  10  Id.  366;  Smith  r.  Armistead^s  Bx^rs,  7  Id. 
608;  Mardit^  AdnCrs  v.  ShaeUtford,  4  Id.  492;  IntierarrUy  v.  Byme^  8  ForL 
176;  Hughes  v.  StrktafeOow,  16  Ala.  324. 


GrODEBEY  V.  HaY& 

[6  AT.ABAlfA,  fin.] 

BABimfCNi  or  a  Child  Belong  to  thb  Fathxb,  and  are  sabject  to  the  pay* 
ment  of  his  debts,  while  the  child  remains  a  member  of  his  family. 

DsTiNUB  for  a  slaTO.  Hays,  being  a  minor,  contracted  with 
his  father  to  assist  him  in  repairing  his  mill,  in  consideration  of 
receiving  a  certain  slave.  After  the  conveyance  of  the  slave  to 
Ebys,  they  both  remained  with  the  father,  who  afterwards  failed, 
and  the  slave  was  sold  under  executions  against  him.     The  con« 
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Tejanee  was  in  good  faith,  and  the  labor  of  the  son  a  sufficient 
consideration.  Judgment  was  given  for  the  plaintiff,  bom 
which  the  defendant  prosecutes  this  writ  of  error. 

Boyd,  for  the  plaintiff  in  error. 

SmUhj  covUra. 

By  Court,  Obuokd,  J.  From  the  obligation  of  the  father  to 
support  his  children  during  minority,  he  is  entitled  to  their 
services,  and  to  the  earnings  of  their  labor.  The  right  and  the 
duty  are  reciprocal;  for  it  can  not  be  doubted,  that  if  the  father 
should  refuse  to  support  his  child,  and  drive  him  bom  the  pa- 
rental roof,  that  he  could  not  claim  his  earnings:  Nighiimgale  v. 
WUhingian,  15  Mass.  272  [8  Am.  Dec.  101].  The  law  would  be 
the  same  if  the  father  should  permit  the  child  to  labor  for  his 
own  benefit;  but  in  such  a  case,  the  child  must  cease  to  be  a 
member  of  the  &mily;  the  relative  obligations  of  parent  and 
child  must  cease — ^in  the  language  of  the  case  just  dted,  the 
child  must  be  '*  emancipated."  In  such  a  case,  no  doubt,  the 
father  might  employ  his  child,  and  compensate  him  for  his 
labor,  and  the  product  of  his  earnings  would  be  beyond  the 
reach  of  the  creditors  of  the  father,  as  they  have  no  claim,  legal 
or  moral,  on  the  labor  of  his  child;  but  when  the  child  is  a  part 
of  the  family,  the  product  of  his  labor  belongs  to  the  father; 
and  is,  therefore,  subject  to  the  payment  of  his  debts. 

These  pxindples  are  decisive  of  this  case.  Here,  the  son  re- 
mained under  the  parental  roof,  and  the  family  relation  of 
father  and  child  was  not  severed.  The  obligation  of  the  father 
for  maintenance,  therefore,  continued;  and,  as  a  consequence, 
he  was  entitled  to  the  earnings  of  the  son.  If  it  were  conceded 
that  this  contract  could  be  enforced  by  the  son  against  the 
father,  it  would  avail  nothing  in  this  case.  The  father  being  en- 
titled to  his  earnings,  the  conveyance  of  the  slave  on  account  of 
the  labor  of  the  child,  was  without  consideration,  and  void  as 
against  creditors. 

Let  the  judgment  be  reversed  and  the  cause  remanded. 


Trx  PBXErciPALGASB  is  citxd  AND  AFFBOVED  in  StovoU  V.  Johnwn,  17  Ala.  li. 
In  that  case  it  was  held  that  the  agreement  of  the  father,  in  oonslderatioD  ol 
natural  love  and  afifection  merely,  to  permit  a  minor  son,  who  oontinned  a 
member  of  his  family,  to  ooltivate  a  crop  and  receive  its  proceeds,  is  revoca- 
ble by  him  at  any  time  before  the  crop  is  gathered  and  sold  by  the  son. 
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Langdon  V.  Koane's  Adm'b. 

[6  ATiiWAMi,  SIB.} 

Whxbs  as  Aooouirr  hab  bxxn  Settlxd,  Balakob  Ssevck,  asd  Sjbuumvi 
QiYXN  VOB  ITS  Patuent,  a  party  oomplaining  of  fraud  or  mkteke  musk 
allege  It  ■pecifioally  and  prore  the  allegation,  before  a  court  will  allow  him 
to  nnraTel  the  aocoont. 

Wbikb  Aoooust  IB  Hade  vp  ahb  Bihdsbxd,  the  party  reoeiTing  itlahoiiad 
to  examine  it.  If  he  admiti  it  to  be  oonreot,  it  beoomea  a  stated  aooount 
and  binding  on  both  parties;  so,  also,  if  he  neither  admits  nor  makea  ob- 
jection within  a  reasonable  time,  Ids  silence  will  be  ooostroed  into  an 
aoqniesoenoe  in  its  jostness,  and  it  becomes  binding  as  a  stated  aooooni. 

OoMFLAZVAira  WILL  BS  Taxzd  WITH  OosTS  whsTe  he  ooold  haye  obtained 
the  relief  to  which  he  is  entitled  without  a  resort  to  equity. 

Bill  in  equity,  by  the  intestate  of  the  defendant  in  eiror,  for  an 
accounting,  and  to  enjoin  a  sale  of  slaves  under  a  deed  of  trost; 
setting  forth  that  Messrs.  Lea  &  Langdon  were  commission 
merchants  for  the  complainant  from  1885  to  1838.    That  in 
NoTember,  1836,  Lea  &  Langdon  presented  their  acconnt,  show- 
ing a  balance  of  three  thousand  two  hundred  and  sixty-eight 
dollars  and  seventy-nine  cents  in  their  favor.    The  complainant 
gave  his  note,  at  sixty  days,  for  this  sum,  but  soon  after  dis- 
covered several  errors.    Thskt  this  note  has  since  been  taken  up 
by  the  complainant.    That  Lea,  of  the  firm  of  Lea  &  Langdon, 
on  October  28, 1837,  called  on  the  complainant  and  demanded 
security  for  the  repayment  of  various  sums,  including  a  note  to 
Harding,  which  he  claimed  his  firm  had  paid  for  complainant. 
That  the  latter,  confiding  in  these  statements,  gave  his  note  for 
three  thousand  two  hundred   and   ninety-eight  dollars  and 
ninety-seven  cents,  payable  the  first  of  January,  and  executed 
a  deed  of  trust  of  six  slaves  to  William  Chambers,  with  power 
to  sell  on  the  request  of  Lea  &  Langdon,  to  secure  the  payment 
of  the  said  note.    The  answer  admits  the  settlement  in  Novem- 
ber, 1836,  and  the  receipt  of  the  three  thousand  two  hundred 
and  sixty-eight  dollars  and  seventy-nine  cents  note,  which  they 
allege  has  been  taken  up  by  their  carrying  the  amount  due  upon 
it  to  a  new  account,  which  they  exhibit  in  their  answer.    The 
answer  also  admits  the  note  of  October,  1837,  but  denies  that 
the  payment  of  the  Harding  note,  on  which  Walke  is  surety, 
was  included  in  it,  which  note  they  admit  they  never  paid.    It 
also  admits  the  deed  of  trust,  but  denies  that  there  was  any 
fraud  in  obtaining  it.    Walke's  testimony  was  that  Lea  &  Lang- 
don told  him  they  had  paid  the  Harding  note,  and  had  received 
the  note  aud  dee  I  of  trust  from  complainant.    Harding  testi- 
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fied  that  he  was  present  wnen  Lea  and  complainant  had  a  oon- 
Teraation.  That  Lea  had  no  aoconnt  with  him,  but  referred  to 
various  soms  his  firm  had  paid,  including  the  Harding  note. 
That  complainant  then  refused  to  give  his  note,  unless  an  ao- 
count  was  rendered.  That  the  same  evening  Lea  told  him  thegr 
had  settled  the  account  by  note  and  a  trust  deed.  The  chan- 
cellor ordered  and  adjudged  that  the  note  and  trust  deed  were 
obtained  by  fraud  and  misrepresentation^  and  that  they  be  de- 
livered up  for  cancellation.  The  other  facts  appear  in  the 
opinion. 

W.  M.  Murphy,  for  the  plaintiffs  in  error. 

F.  8.  Lyon,  for  the  defendant  in  error. 

By  Court,  Gollisb,  C.  J.  The  frame  of  the  bill  does  not  re* 
quire  that  the  state  of  the  accounts  between  the  intestate  and 
Messrs.  Lea  &  Langdon,  previous  to  the  tenth  of  November, 
1836,  should  be  examined;  for  although  the  account  rendered 
by  the  latter  on  that  day,  was  not  strictly  correct,  yet  the  error 
was  admitted  and  corrected  by  the  parties  themselves:  Davis  v. 
Spurling,  1  Buss.  &  My.  64.  We  have  only  to  inquire  whether 
there  was  due  to  Lea  &  Langdon,  on  the  twenty-eighth  of 
October,  1837,  the  sum  for  which  they  received  the  intestate's 
note  of  that  date  ?  It  can  not  be  intended  that  there  was  a  mis- 
take in  the  settlement;  and,  consequently,  the  onus  of  showing 
an  error  prejudicial  to  the  intestate,  rests  upon  the  complainant. 
Where  parties  have  settled  their  accounts,  and  struck  a  balance, 
which  has  been  adjusted  by  cash,  or  with  a  security  for  its  pay- 
ment at  a  future  day,  it  is  incumbent  upon  the  party  complain- 
ing of  fraud  or  mistake,  to  allege  it  specifically,  and  to  establish 
the  allegation  by  proof.  -The  agreement  of  the  parties,  which 
is  admitted  by  the  answer  of  Lea  &  Langdon,  and  proved  by 
the  deposition  of  Harding,  that  all  errors  should  be  corrected, 
and  the  deed  of  trust  stand  as  a  security  for  so  much  as  was 
really  due  the  cestuis  que  trust,  can  not  render  inapplicable  the 
rule  we  have  stated.  That  agreement  was  merely  affirmative  of 
what  the  law  was,  in  the  absence  of  any  express  understanding. 

Li  ChappedeHaine  et  al.  v.  Dechenaux,  4  Granch,  806,  the  bill 
was  filed  to  set  aside  a  stated  account,  which  was  signed  by  the 
parties  thereto  upon  a  suggestion  of  fraud;  or  if  it  be  not  set 
aside,  to  correct  its  errors,  and  to  obtain  a  settlement  of  trans- 
actions subsequent  to  that  account.  The  accotmt  stated,  was 
pleaded  in  bar  of  so  much  of  the  bill  as  required,  that  the  sub* 
ject  should  again  be  opened.    The  court  said,  that  the  plea 
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most  be  sustainedy  except  so  &r  as  it  may  be  in  the  power  of 
the  complaiiiants  to  show  dearly,  that  errors  have  been  oom- 
mittedy  is  a  proposition  about  which  no  member  of  the  court 
has  doubted  for  an  instant.  '*  No  practice  could  be  more  dan- 
gerous than  that  of  opening  accounts  which  the  parties  tbem- 
selTes  have  adjusted,  on  suggestion  supported  by  doubtful  or 
by  only  probable  testimony."  To  the  same  effect,  see  Sladl> 
ledge  t.  Simpson,  1  Hayw.  259  [2  Am.  Dec.  614];  PhiUipe  r. 
Bdien,  2  Edw.  1;  EvJloch  v.  Boyd  ei  al..  Id.  293;  Wtlde  y. 
Jenhina,  4  Paige,  481;  Undo  y.  Oaleham,  1  Tounge,  806. 

It  is  said  to  be  a  general  rule ,  that  where  an  account  is  made  np 
and  rendered,  he  who  receiyes  it,  is  bound  to  examine  the  same, 
or  to  procure  some  one  to  examine  it  for  him;  if  he  admits  it  to 
be  correct,  it  becomes  a  stated  account,  and  is  binding  upon 
both  parties — ^the  balance  being  the  debt,  which  may  be  sued 
for  and  recoyered  at  law  upon  the  basis  of  an  insimul  compuiaS' 
sent.  So,  if,  instead  of  an  express  admission  of  the  correctness 
of  the  account,  the  party  receiying  it  keeps  the  same  by  him, 
and  makes  no  objection  within  a  reasonable  time,  his  silence  will 
be  construed  into  an  acquiescence  in  its  justness;  and  he  will 
be  bound  by  it  as  if  it  were  a  stated  account:  Phillips  y.  Bdden^ 
2  Edw.  1.  So,  in  Freeland  y.  Heron  etal.,1  Cranch,  147,  it  was 
held,  that  when  one  merchant  sends  an  accotmt  current  to  an- 
other residing  in  a  different  country,  between  whom  there  are 
mutual  dealings,  aod  he  keeps  it  two  years  without  making  any 
objections,  it  shall  be  deemed  a  stated  account,  and  his  silence 
and  acquiescence  shall  bind  him,  at  least  so  far  as  to  cast  the 
onus  prolnrndi  on  him.  In  fact,  the  rule  as  laid  down  by  the 
authorities,  would  seem  to  be,  that  if  one  does  not  object  to  a 
stated  account  which  has  been  furnished  him,  within  a  reason- 
able time,  he  shall  be  botmd  by  it,  unless  he  can  show  its  incor^ 
rectness:  Murray  y.  Toland,  3  Johns.  Ch.  669;  Wilde  y.  Jenkins^ 
4  Paige,  481. 

In  Leaycrafi  y.  Dempseyy  15  Wend.  83,  the  court  said,  that 
where  a  bill  is  filed  to  open  the  settlement  of  an  account,  the 
request  is  not  granted  as  a  matter  of  course.  If  the  account 
has  been  settled,  or  an  instrument  executed  for  the  payment  of 
the  balance,  the  error  should  be  sx)ecifi6d  in  the  bill.  The 
plaintiff  must  show  clearly,  that  he  has  been  imposed  upon,  be- 
fore the  court  will  allow  him  to  unrayel  the  account.  Such,  also, 
is  the  decision  in  Phillips  y.  Belden,  2  Edw.  1.  In  the  latter 
case,  the  court  consider  the  distinction  between  surcharging  and 
falsifying  an  account,  and  accounting  generally.    It  is  said. 
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where  liberty  is  given  to  surcharge  and  falsify,  the  court  takes 
the  aooonnt  to  be  a  stated  and  settled  aocoont,  and  establishes  it 
as  SQch.  If  either  party  can  show  an  omission  for  which  an  en- 
try of  debit  or  credit  ought  to  be  made,  such  party  surcharges, 
that  is,  adds  to  the  account;  if  anything  be  inserted  which  is 
wrong,  he  is  at  liberty  to  show  it,  and  this  is  a  falsification.  The 
€7m8probandi  is  always  on  the  party  making  the  surcharge  or 
falsification.  But  in  a  general  accounting,  the  party  producing 
the  account  to  charge  his  adversary  or  relieve  himself,  must 
show  the  items  to  be  correct. 

The  direct  inference  from  the  principles  stated,  is,  that  a  party 
dissatisfied  with  a  settled  account,  must  in  a  bill  brought  for 
that  purpose,  state  explicitly  the  grounds  on  which  he  seeks  to 
surcharge  or  falsify  it;  and  that  the  burden  of  making  out  the 
case,  rests  upon  him.  Further,  where  a  merchant  furnishes  his 
customer  with  an  account  current  of  his  dealings,  and  the  latter 
retains  it  in  his  possession  for  a  considerable  length  of  time, 
without  objection,  he  will  be  presumed  to  have  admitted  its  cor- 
rectness. 

In  the  present  case,  the  allegations  of  the  bill  are  attempted 
to  be  sustained,  by  proof  that  Lea  informed  the  intestate,  he 
had  paid  for  him,  his  note  to  Harding,  as  well  as  his  drafts  in 
favor  of  Harvey  and  Webb  &  Dugger;  that  this  statement  was 
wholly  untrue;  that  intestate  was  deceived  by  it,  and  induced  to 
make  the  note  and  execute  the  deed  in  question.  The  evidence 
of  Harding  goes  to  this  extent,  and  so  &r  as  it  respects  his  note, 
ia  confirmed  by  the  testimony  of  Walke.  Conceding  that  the 
proof  on  this  point  is  sufficient  to  outweigh  the  answer,  and  it 
by  no  means  follows  that  such  a  case  is  made  out  as  will  vacate 
the  note  and  deed.  The  conclusion  will  not  then  be  warranted, 
that  the  balance  due  the  defendants.  Lea  &  Langdon,  was  not 
equal  in  amount  to  the  note.  It  will  be  remembered,  Walke 
testifies,  that  although  Lea  told  him,  his  house  had  paid  the 
note  to  Harding,  yet  in  the  account  which  he  showed  him,  it 
was  not  charged.  Further,  it  is  admitted  in  the  bill,  that  Lea 
&  Langdon,  in  February,  1838,  furnished  the  intestate  an  ac- 
count current  of  all  previous  dealings.  True,  it  is  alleged  that 
this  account  is  imperfect,  not  because  it  charges  too  much,  or 
omits  anything  that  is  proper;  but  because,  in  noting  the  items 
stated,  it  is  not  sufficiently  full  and  explicit.  We  infer  that  the 
account  thus  rendered,  is  identical  with  that  exhibited  with  the 
bill.  In  fact,  such  an  inference  is  a  necessary  sequence  from 
the  case  as  presented;  for  if  they  were  variant  from  each  other. 
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it  would  have  been  entizelj  competent  for  the  oomplainant  te 
have  shown  it;  and  he  certednly  would  have  done  so,  if  the  daizc 
to  relief  could  have  been  thus  strengthened. 

The  account  exhibited  shows,  that  after  placing  to  the  intee- 
tate's  credit  the  sum  of  seven  hundred  and  seventy-one  dollars 
and  seventy-five  cents,  the  proceeds  of  seventeen  bales  of  cot- 
ton sold  on  the  twentieth  of  January,  1838,  there  was  due  to 
Lea  &  Langd'^n,  a  balance  equal  to  the  amount  of  the  note, 
saving  six  hundrtid  and  sixty-eight  dollars  and  fif  iy-three  cents, 
for  which  a  credit  was  given.  It  is  not  alleged  that  the  intea- 
tate  paid  the  note  which  he  made  in  November,  1836,  in  any 
other  manner  than  by  an  appropriation  of  the  proceeds  of  his 
cotton  crop  of  that  year;  nor  is  it  denied  by  the  bill,  that  he 
did  not,  after  the  first  settlement,  continue  to  deal  with  Lea  & 
Langdon  as  previously.  Taking  the  case  as  stated  by  the  com- 
plainant himself,  and  it  is  dear,  that  as  the  cotton  sent  by  him 
to  his  factors,  was  insufficient  to  extinguish  the  note,  there  was 
due  to  them  a  balance  thereon;  and  tiiat  that  note,  instead  of 
being  paid  in  full,  was  taken  up  by  TnaTring  so  much  as  was  due 
thereon,  a  part  of  the  consideration  of  the  note  given  in  Octo- 
ber, 1837.  In  this  view,  it  is  impossible  that  the  intestate  could 
have  been  charged  with  the  note  of  Harding,  and  the  defend- 
ants to  Harvey,  and  Webb  &  Dugger;  for  taking  the  statements 
of  the  bill  to  be  a  true  and  complete  development  of  the  case, 
and  the  last  note  should  have  been  for  a  much  larger  amount 
than  it  really  is. 

Again:  The  intestate  received  the  account  current  of  Lea  ft 
Langdon,  in  Februaiy,  1838,  and  retained  it  without  objeo- 
tion,  so  &r  as  we  are  informed,  up  to  the  time  his  bill  was  ex- 
hibited in  January,  1839.  This,  considering  the  distance  of  the 
residence  of  the  parties  from  each  other,  must  be  regarded  as  an 
implied  admission  that  the  account  was  correct.  True,  it  would 
not  operate  so  conclusively  against  the  complainant,  as  to  pre- 
vent him  from  surcharging  and  falsifying;  but  the  proof  in  the 
cause  is  insufficient  to  authorize  relief  upon  either  of  these 
grounds.  In  fact  the  interference  of  equity  is  not  sought  upon 
an  objection  to  the  accouint,  but  because  the  intestate  was  over- 
reached by  Lea,  who  represented  to  him  that  Lea  &  Langdon 
had  made  advances  for  him  to  pay  debts  which  were  still  out- 
standing. The  chanccilor  was  of  opinion  that  this  allegation 
was  made  out  by  evidence,  and  that  it  warranted  a  perpetuation 
of  the  injunction;  because  it  showed  that  the  defendants,  Lea 
&  Langdon,  had  perpetrated  a  fraud  upon  the  complainant. 
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^ihcmt  stopping  to  xnqmxe  whether  the  proof  was  suoh  as  the 
«oiirt  of  chanoezy  Buppooedy  we  are  satisfied,  that  the  oonolu- 
aion  these  attained  oan  not  be  supported. 

Hece  it  is  admitted,  and  in  faot  proved,  that  all  enom  in  the 
aettlement  were  to  he  oonected,  and  the  deed  to  stand  as  a  se- 
<nuit7  for  so  much  as  was  really  due.  If  the  law  were  other- 
wise, this  stipulation  of  the  parties  would  sustain  the  deed,  in 
•diq[>ite  of  fraud  on  the  part  of  the  cettim  que  fruBt^  to  the  es* 
tent  of  Iheir  demand.  But  the  chancellor's  view  of  the  law  ia 
inoorreot,  as  applied  to  a  case  in  the  posture  in  which  the  pres- 
ent oomes  before  us.  It  may  be  conceded  as  a  general  rule  that 
the  enforcement  of  a  contract  may  be  preyented,  by  showing  a 
fraud  on  the  part  of  him  who  seeks  to  derive  a  benefit  from  it; 
unless  the  fraud  has  been  assented  to,  or  acquiesced  in.  But  it 
<san  not  be  endured  that  a  debtor  should  be  allowed  to  become  an 
actor  in  equiiy ,  and  avoid  a  securiiy  which  he  has  given  for  a  debt 
•dearly  due,  merely  because  he  was  induced,  by  the  false  represen- 
tations of  the  creditor,  made  most  probably  in  ignorance  of  the 
Isct,  rather  than  from  a  settled  purpose  to  deceive:  See  BameU 
V.  SianUm  S  PoQard^  3  Ala.  181.  In  respect  to  the  notes  of 
the  intestate,  discounted  by  the  Branch  Bank  at  Mobile,  in 
1838,  the  proceeds  of  which  were  checked  out  by  Lea  &  Lang- 
don,  it  is  quite  enough  to  say,  that  there  is  no  allegation  in  the 
bill  in  respect  to  them;  andevenif  the  proof  establishes  a  liability 
upon  Lea  k  Langdon,  to  account  for  the  money  thus  appropriated 
by  them,  that  liabiliiy  can  not  be  enforced  in  the  present  case. 

From  what  we  have  said,  it  results  that  the  complainant  is  en- 
titled to  a  perpetual  injunction  for  the  sum  of  six  hundred  and 
Bixly-^ht  dollars  and  fifty-three  cents,  to  be  applied  as  a 
credit  on  the  note  on  the  twentieth  of  January,  1838;  that  as  to 
the  other  matters  in  controversy,  the  bill  must  be  dismissed. 
If  Lea  k  Langdon  are  liable  for  the  moneys  checked  out  of 
bank,  the  representative  of  the  intestate  should  have  the  benefit 
of  them  in  extinguishment  of  the  note  and  deed  of  trust;  and 
that  he  may  not  be  prejudiced  in  the  assertion  of  his  rights,  the 
decree  is  so  far  modified,  as  to  dismiss  the  bill  without  preju- 
dice to  the  matter  stated,  as  the  ground  of  a  new  suit. 

As  it  does  not  appear  that  there  was  a  necessity  for  a  resort  to 
equity,  to  obtain  the  credit  to  which  we  have  seen  the  complain- 
ant is  entitied,  the  defendant  in  error  will  be  taxed  with  the 
costs,  both  of  this  court  and  the  court  of  chancery.  The  de- 
cree will  accordingly  be  reversed,  and  here  rendered  in  ooih 
formity  to  the  views  expressed. 
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Aooomrr  Stated  is  Conolusits  ov  Both  Pabtiis  until  leave  it  gtren 
to  Borcbarge,  falsiiy,  or  open  it:  Union  Bank  v.  Knappy  15  Am.  Dea  182.  A 
party  baring  acknowledged  the  correctness  of  an  account  presented  to  blm, 
ii  not  estopped  from  sbowing  tbat  the  acknowledgment  was  founded  on  * 
mistake,  and  tbat  tbe  account  is  incorrect:  Dichenon  ▼.  Naibb,  2  Id.  72S. 
Tbe  principal  case  is  cited  and  followed  in  WaUser  v.  Driver^  7  Ala.  683,  t» 
tbe  eflTect  that  where  parties  have  settled  their  accounts  and  struck  a  bal- 
ance, it  is  incumbent  on  the  party  alleging  fraud  or  mistake,  to  establish  it 
by  proof.  It  is  also  cited  in  Bryan  v.  Ware,  20  Id.  692,  to  the  effect  that  an 
account  received  by  one  person,  who  neither  admits  its  correctness  nor  maka* 
objection,  becomes  a  stated  account;  but  that  case  holds  that  if  the  aooooni 
was  barred  by  the  statoto  of  limitations,  such  silence  would  not  be  soA- 
eieiit  to  remove  the  bar  of  the  statote. 


MaBIIN  v.  PoFB  EI  AL. 

[6  AtiAHama,  SSa.] 

Facxtob  has  a  Las  vob  a  Oknbbal  Balanob  or  Aooonsrs,  between  him- 
self and  his  prindpal,  arising  out  of  their  dealings  as  prindpal  and 
factor, 

Oknsbal  lias  or  Faotobs  Don  not  Depend  upon  Bxpbbss  CoHTBAor, 
but  rests  upon  Its  manifest  tendency  to  aid  the  interesto  of  trade  and 
commerce.    It  is  presumed  to  eadst  until  the  contrary  is  established, 

LiOAL  Invebenob,  where  Faotob  Makes  Advances,  is,  that  they  wws 
made  upon  the  joint  credit  of  the  personal  security  of  the  principal,  and 
of  the  goods  and  money,  that  might  come  to  hand.  Factor  may  relin- 
'    quish  either  without  affecting  his  right  to  look  to  the  other. 

BVBETT  OP  PBINCIPAL  TO  BSFUND  AdVANOES,    CAN  NOT  Ck>lIVEL  A  FaOIOB 

to  assert  his  lien  upon  the  goods  or  money  of  the  prinoipal»  befbro  pro- 
ceeding against  him  personally. 
Indulobnoe,  not  Founded  upon  a  Valuable  Considebation,  given  to  a 
principal,  will  not  discharge  a  surety. 

Absumpset  by  Pope  &  Son  upon  a  promissory  note  for  two 
thousand  two  hundred  and  tweniy-fiye  dollars,  given  bjMoffitt, 
with  Martin  and  Horn  as  sureties.  Verdict  and  judgment  for 
one  thousand  and  fifty-three  dollars  and  thirty  oents.  Plaini- 
ifb  were  commission  merchants,  and  Moffitt  a  planter,  who  waa 
in  the  habit  of  sending  them  his  cotton  crop  to  sell.  In  March, 
1839,  he  obtained  an  advance  of  two  thousand  dollars,  giving 
the  note  in  suit,  drawn  at  ten  months.  The  next  March  he  sent 
Pope  &  Son  his  crop,  amounting  to  one  hundred  and  thirteen 
bales,  which  they  sold,  returning  an  account  of  one  thousand 
nine  hundred  and  nine  dollars  and  sixty-three  cents  for  the  pro- 
ceeds thereof,  but  without  showing  how  they  had  appropriated 
it.  Moffitt  requested  that  they  would  not  sue  for  the  balance 
owed  them,  to  which  they  answered,  **  we  shall  be  easy  about 
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ibe  balance  yon  owe  us,  until  next  season,  when  we  shall 
expect  it."  Snbsequentlj  to  March,  1839,  Moffitt  became  in- 
debted to  plaintiffs  for  Tarions  articles,  in  the  aggregate  sum  of 
six  hundred  and  thirteen  dollars  and  eighty-seven  cents,  and 
three  hundred  and  six  dollars  for  hire  of  negroes,  which  last, 
it  was  proved,  was  not  connected  with  the  business  of  a  com- 
mission merchant.  These  sums  the  plaintiffs  claimed  the  right 
to  retain  out  of  the  proceeds  of  the  cotton,  before  applying  it 
to  the  note.  The  judge  charg'ed  that  if  Moffitt  gave  no  direc- 
tions for  applying  the  money  received  from  the  cotton,  the 
pUinHffg  had  Ihe  right  to  apply  it  to  any  item  in  their  account, 
at  any  time.  Also  that  the  indulgence  given  Moffitt,  not  being 
founded  upon  a  valuable  consideration,  would  not  discharge  the 
sureties. 

A.  F,  Hophmi^  for  the  plaintiff  in  error. 

J,  A,  CampbeUf  conhra. 

By  CSourt,  Colueb,  0.  J.  It  is  not  pretended  that  there  was  a 
special  contract  between  the  plaintiffs  and  Moffitt,  in  respect  to 
their  transactions,  which  would  vary  the  duties  and  liabilities  of 
the  former  as  the  factors  of  the  latter.  We  must  then  consider 
the  case  in  reference  to  the  principles  of  law  applicable  to  such 
agents  when  dealing  with  their  principals.  The  engagement  of 
a  factor  who  undertakes  the  sale  of  goods  or  merchandise,  for  a. 
compensation,  is,  that  he  will  faithfully  dispose  of  the  same,, 
with  a  proper  regard  to  the  advices  of  his  principal,  and  hon- 
estly account  for  the  proceeds.  He  is  entitled  to  a  lien,  not 
only  upon  the  goods  themselves,  for  advances,  and  for  commis- 
sions consequent  upon  their  proceeds,  and  fox  what  may  be  due 
him  upon  a  general  balance  of  accounts  growing  out  of  similar 
dealings.  This  lien  arises  upon  an  agreement  which  the  law 
implies  in  the  absence  of  any  express  stipulation  upon  the  sub- 
ject: Paley  on  Agency,  127-129,  142-147;  Story  on  Agenqr, 
421,435. 

In  BoughUm  ei  al.  v.  Matthews  ei  al.,  3  Bos.  &  Pul.  485,  it  was 
decided  that  the  demand  for  which  the  factor  claimed  a  lien 
must  be  connected  with  and  constitute  a  part  of  his  dealings  as 
such,  with  his  principal;  for  if  it  was  a  species  of  debt  foreign 
to  that  relation,  or  accruing  before  its  commencement,  the  lien 
would  not  be  enforced:  Paley  on  Agency,  135*137;  Story  on 
Agency,  887-389.  The  correctness  of  these  principles  is  con- 
ceded by  both  parties,  but  it  is  argued  for  the  defendant,  that 
the  plaintiffs  had  a  lien  upon  the  cotton  consigned  to  them  by 
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Mbffitt»  aad  onoe  its  aale,  upon  tiie  prooeeda;  that  ibiey  can  not 
irfhiqnwh  their  lien  and  resort  to  an  action  against  the  suntisB 
of  thair  principal,  but  must  appropriate  the  monijf  redetrsd  'bf 
ibBm  to  the  payment  of  their  aoeonnt  as  factors^  in  the  ofder  in 
^hidh  the  adTances  were  made,  or  in  whieh  the  respeotK?e  suni 
ehaiged  became  payable. 

The  general  Hen  of  factors  does  not  depend  xxpoat  atgrexpnas 
contract,  but  rests  npon  its  manifest  tendency  to  aid  the  intoi^ 
ests  of  trade  and  commerce,  and  to  promote  confidence  and  a 
liberal  spirit  <m  the  part  of  factors  in  respect  to  adTancee  to 
their  princpals.  It  is  deemed  to  exist  in  all  casea»  nntQ  ike 
oontraiy  presomption  is  dearly  estabUflhed:  Story  on  Agenqr, 
aSB,  889;  Paky  on  Agency,  137,  128.  And  wheie  a  factor 
jmakes  advances,  independent  of  an  actual  agreement  to  that 
"effect,  the  legal  inference  is,  that  they  were  made  ni>on  the  joint 
*<8redit  of  the  personal  secnriiy  of  the  principal,  and  of  his  goods 
send  money  that  might  come  to  hand.  This  being  the  case,  the 
factor  may  relinquish  his  lien  on  the  latter  without  at  all  affect- 
ing his  personal  remedy;  so  he  may  renounce  his  right  to  resort 
to  the  person,  and  look  alone  to  his  lien  for  reimbursement: 
Burrea  t.  PhiUips,  1  Gall.  860;  Peisch  y.  Dickson,  1  Mason,  9. 
It  is  then  a  right  of  which  the  factor,  or  his  representatiyes,  may 
Avail  themselyes;  but  where  there  is  no  contract  other  than  that 
^which  is  implied,  one  who  has  become  a  surety  of  the  principal, 
^  refund  advances  made  to  him,  can  not  elect  for  the  factor, 
•and  force  him  (at  least  at  law),  to  assert  his  lien  upon  the  goods 
or  money  of  the  principal. 

The  case  of  Brander  S  MoKenna  t.  PhiUips,  16  Pet.  131, 
which  was  cited  for  the  plaintiff  in  error,  bears  but'little  resem- 
blance to  that  now  before  the  court.  In  that  case,  the  plaintiffli 
were  the  factors  of  Phillips  &  Co.,  sold  cotton  for  them  for  two 
and  a  half  per  cent,  commissions,  and  charged  the  same  for  ad- 
Tances.  In  August,  1834,  Phillips  &  Co.  were  indebted  to  the 
plaintiffs  in  the  sum  of  one  thousand  three  hundred  and  fifteen 
dollars  and  fifiy-eeven  cents  for  advances.  On  the  fifteenth  of 
the  same  monUi,  the  agent  of  the  plaintiffs  agreed  to  advance 
Phillips  the  sum  of  eight  thousand  dollars  on  bills  to  be  dravm 
between  the  twentieth  of  April  and  thirty-first  of  July,  1835,  by 
them,  and  any  twg  of  six  persons  named;  among  whom  were 
B.  H.  and  N.  T.,  two  of  the  defendants.  Between  the  fifteenth 
of  August,  1834,  and  the  thirty-first  of  July,  1835,  several  ship- 
ments of  cotton  were  made  to  the  plaintiffs  by  Phillips  &  Co., 
^aad  several  bills  were  dzavm  by  them,  some  jointly  vrith  B.  H« 
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k  N.  T.,  and  oiheiB  without  Hkern;  all  of  wlueh  were  acoapted 
liy  fha  plaintifB^  13ie  bills  aad  advsaoes  amouncted  to  twe&ly- 
WflM  thoBnand  seven  hvncliied  and  ninety-five  doUais  and  aixty- 
five  eeirts,  and  the  {uroceeds  of  the  cotton  amounted  to  twenty- 
two  thooaand  four  hundred  and  sixty  dollars  and  forty4hzee 
oenta.  The  piooeeds  of  the  eotton  were  aj^ed  to  the  faiUa 
d»wn  by  FhiUips  &  Co.,  to  the  exclusion  of  those  drawn  by 
Aem  jointly  with  B.  H.  Jb  N.  T.;  and  the  question  was^ 
wiMther,  if  the  plaintiffs  had  sufficient  funds  of  Phillips  &  Go. 
in  flieir  hands,  when  these  latter  bills  became  due,  to  pay  them, 
Aey  wtere  not  bound  to  pay  them,  instead  of  retaining  it  for  the 
payment  of  those  which  subsequently  matured.  The  court  said: 
"  The  application  of  pigments  by  the  creditor,  where  no  dixeo- 
iion  is  given  by  the  debtor,  has  no  relation  to  the  present  ease. 
Had  the  bills  beoome  payable  at  the  same  time,  on  aco^tanoea 
made  on  the  same  day,  the  pLuntifis  might  haye  insisted  on 
applying  the  funds  in  their  hands  to  the  payment  of  the  notes 
without  securities.  But  this  would  haye  been  a  rery  diflSarent 
case  from  the  one  now  before  us.  After  haying  accepted  the 
bill  under  consideration,  payable  at  a  time  stated,  the  plaintifb 
accepted  other  bills,  payable  at  a  more  remote  period.  Now, 
the  contract  by  the  acceptors  was,  that  they  would  pay  these 
bills  as  they  respectively  became  due.  And  this  they  were 
bound  to  do  so  long  as  the  funds  of  the  consignors  in  their 
hands  remain  unexhausted.  A  bill  became  extinguished  as  soon 
as  it  was  paid  by  the  plaintiffs  with  the  funds  of  Phillips  & 
Company.  And  this  principle  applies  as  strongly  to  those  bills 
signed  by  the  accommodation  drawers,  as  others."  Again:  **  The 
plaintifb,  by  approjiriating  the  proceeds  of  the  cotton  to  the 
payment  of  future  liabiUties,  have  violated  their  contract,  en- 
deavored to  defeat  the  just  reliance  of  the  sureties,  and  charge 
themvriththepaymentof  the  Inlls  which  they  guaranteed.  This 
the  plaintifb  can  not  do.  It  would  be  a  great  hardsliip,  if  not 
a  fraud  on  the  sureties.  No  lien  can  be  regarded  or  enf oxoed 
under  such  circumstances.  The  lien  of  a  factor  depends  upon 
l^gal  principles,  founded  on  equitable  considerations,  and  can 
be  held  valid  on  no  other  grounds. '^ 

This  case  merely  determines,  that  the  acceptor  of  bills  is 
bound  to  pay  them  at  maturity;  that  if  in  funds  of  tiie  drawer, 
he  should  use  them  for  that  purpose;  and  where  they  became 
payable  at  different  times,  he  can  not  use  his  own  funds  to  pay 
those  that  first  mature,  and  pay  those  subsequently  falling  [due] 
with  the  money  of  the  drawers,  so  as  to  entitle  him  to  recovef 
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the  amoiint  of  the  former,  of  persons  who  joined  as  sureties  in 
drawing  them.  There,  the  factors,  by  their  acceptance,  came 
tinder  obligations  to  pay  money  at  an  appointed  day,  and  being 
in  fonds  of  the  persons  for  whom  they  had  undertaken,  it  was 
iheir  duty  to  appropriate  them.  Here,  they  had  entered  into  no 
such  engagement.  They  had  merely  advanced  money  to,  and 
had  allowed  one  of  their  customers  to  become  indebted  to  them, 
by  furnishing  him  goods,  etc. ;  and  this  without  any  contract, 
though  doubtless  in  the  expectation  that  he  would  send  them 
cotton.  The  several  sums  in  which  he  was  indebted,  must  be 
considered  as  constituting  his  liability  to  them,  and  stand  npon 
an  equal  footing  so  &r  as  the  present  case  is  concerned.  This 
conclusion,  as  it  respects  the  note  in  question,  results  from  the 
absence  of  any  contract  varying  the  rights  and  obligations  of 
the  sureties;  and  in  regard  to  the  charge  for  negro  hire,  it  is  im- 
material whether  it  arises  out  of  the  plaintiffs'  dealings,  as  fact- 
ors, with  Moffit,  and  could  only  be  material,  if  they  were  assert- 
ing a  lien  upon  the  cotton  or  its  proceeds.  But  the  question  of 
the  right  of  lien,  or  the  duty  of  the  factors  to  exert  it,  can  not 
be  raised  in  this  case.  Moffitt's  cotton  has  been  sold  by  them, 
and  its  proceeds  appropriated  pro  tonto  to  extinguish  his  indebt- 
edness, without  any  objection,  of  which  the  record  informs  us, 
either  by  himself  or  his  representatives.  It  is,  then,  the  case  of 
a  creditor  paying  money  to  his  debtor  without  any  speoifio  di- 
rection as  to  its  application. 

It  is  laid  down  generally,  that  where  money  is  paid  by  a  debtox 
to  a  creditor,  who  has  several  demands  against  him,  vrithout  di- 
recting how  it  shall  be  applied,  the  creditor  may  apply  it  as  he 
pleases:  SmUh  v.  Screven,  1  McOord,  868;  Chddard  v.  (7aa?,  2 
Stra.  1196.  See,  also,  Newmarck  v.  Clay,  14  East,  242.  In 
The  Mayor  etc.  of  Alexandria  v.  Patten  et  al.y  4  Oranch,  817,  the 
court  say:  ''It  is  a  clear  principle  of  law,  that  a  person  owing 
money  on  two  several  accounts,  as  upon  bond  and  simple  con- 
tract, may  elect  to  apply  his  payments  to  which  accounts  he 
pleases;  but  if  he  fails  to  make  the  application,  the  election 
passes  from  him  to  the  creditor.  No  principle  is  recollected 
which  obliges  the  creditor  to  make  this  election  immediately. 
After  having  made  it,  he  is  bound  by  it,  but  until  he  makes  it, 
he  is  free  to  credit  either  the  bond  or  simple  contract."  To  the 
same  effect  is  The  Vhiied  States^.  January  S  Pattereon,  7  Cranch, 
672. 

In  Oioinn  et  Ux.  v.  Whitaber^s  Administratrix,  1  Har.  A  J.  764, 
it  was  determined,  that  where  one  is  indebted  upon  several  ao« 
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counts,  and  makes  a  payment  without  direoting  its  application, 
if  both  the  securities  cany  interest,  or  neither  bears  interest,  the 
creditor  may  apply  it.  So,  if  one  is  indebted  on  bond  or  mort- 
gage, and  simple  contract,  the  law,  in  the  absence  of  direction 
from  the  debtor,  will  apply  a  payment  to  the  bond  and  mortgage. 
Further,  it  was  said,  that  sometimes  the  fund,  out  of  which  the 
money  arose,  will  direct  the  application;  as  where  one  indebted 
on  bond  and  on  judgment  seUs  his  land,  and  the  purchaser  pays 
a  sum  of  money  to  the  creditor  without  applying  it,  the  law  will 
apply  it  to  the  judgment,  so  as  to  exonerate  the  land. 

In  AUeUm's  AdmimstraJtor  v.  Canteens  Execuior^  4  Har.  &  J.  351, 
a  debtor  made  a  payment  to  a  creditor,  who  had  two  claims,  on 
open  account,  without  directing  its  application:  under  the  cir- 
cumstances, the  court  thought  the  money  should  go  in  extin- 
guishment of  the  oldest  account.  And  in  Bacon  v.  Broum,  1 
Bibb,  834  [4  Am.  Dec.  640],  it  was  decided,  that  if  the  debtor 
does  not  apply  a  payment,  the  creditor  may  direct  its  application 
to  any  one  of  several  demands  where  they  are  of  equal  dignity, 
parallel  in  their  consequences,  and  charge  upon  the  debtor. 
That  equity  would  direct  a  payment  to  be  applied  to  debts  bear- 
ing interest,  but  the  creditor  can  not  apply  it  to  a  demand  not 
yet  payable.  See  also  Heyward  t.  Lomax,  1  Yem.  24.  The 
inference  from  the  facts  recited  in  the  record  is,  that  all  the 
items  composing  the  plaintiff's  account  were  for  money  due 
them  before  they  had  sold  all  the  cotton  consigned  them  by 
Moffitt;  as  the  last  charge  is  dated  on  the  twenty-first  of  March, 
1840,  and  the  cotton  was  sold  on  the  seventeentii  of  that  month 
and  in  April  following.  Again;  they  are  all  of  equal  dignity  as 
it  respects  priority  of  payment;  and  from  the  time  the  plaintiflh 
were  entitled  to  be  paid,  they  drew  interest  in  the  same  manner, 
whether  evidenced  by  writing  or  not. 

As  it  respects  the  sum  of  one  hundred  and  twenty-four  dollars 
and  fifty  cents,  paid  Moffitt  by  the  plaintiffs,  defendant  can  not 
object  that  it  should  have  been  credited  to  Moffitt's  account. 
And  whether  it  had  been  thus  previously  credited  or  not,  is 
wholly  immaterial;  for  they  subsequentiy  sold  for  Moffitt  be- 
tween six  and  seven  hundred  dollars'  worth  of  cotton,  that  was 
placed  to  his  credit,  which  we  have  seen  the  plaintiffis  might 
have  paid  over  to  him  without  affecting  their  claim  against  the 
defendant.  The  form  in  which  the  account  was  stated  can  not 
prejudice  either  party:  courts  of  justice  will  look  at  the  sub- 
stance of  the  thing.  The  facts  do  not  show  that  there  was  a 
valid  agreement  between  the  plaintiffs  and  Moffitt,  by  which  the 


Jt  Bank  of  Mobiub  v.  Hall.  [Alabama 

£pnD«r  mm  to  €|diend  the  dij  of  -suymeiat  of  thft  aoU  in  oontro- 
wrqr;  what  the  iJaintifh  atid  to  him  'Wfsm  enfaely  gmtoitoM,  and 
th^  c<mU  hare  put  the  iiote  in  amt  at  any  time  alter  ils  iiub^^ 

Without  extending  this  opinitm,  by  a  partioiilar  examination 
oi  the  ebaargee  giyen  and  zefoaedi  it  irill  be  zeadily  peroeiTed 
from  what  has  been  said,  that  no  enor  haa  been  eommitted 
irhiob  ia  available  for  the  defendant  below.  The  judgment  ia 
eoneeqnently  affinned. 


FAoiOBHABALisv<urnB  QeoDiof  Ui  piiiMtpil  in  his  jniMion  for  a 
0HMnl  bilanoe  doe  on  eoooont:  S^ePaftenPHT.ifeCfoAqr,  Iff  Am.Dao.S96» 
end  note 


Babk  of  Mobile  bs  al.  t;.  Hauj. 

BaOBFT  Of  NiGOTiABiJi  Instruiomt  qt  PAnxm  ov  A  FaeanKMy  Dim 
»  or  TBB  Usual  GouBBB  ov  Tbadx.  If  reooivvd  before  dae^udwithoiil 
notioe  of  an  equity  between  the  original  pertiee^  the  holder  ii  notaffoetod 
by  nieh  equity. 

KaooTiABia  Imrr&jnDurr  'Reosxvsd  as  axt  Indbmnitt  against  Possau 
FuTUBB  Loss,  even  thongh  that  loss  afterwards  aotaally  oooor»  la  no* 
taken  in  the  nsoalooiirae  of  trade.  It  remalna  aabjeet  to  latnit  equities 
between  the  original  parties. 

Bill  in  equity  by  Hall  against  the  plaintiflh  in  error,  that  an 
aeoount  be  taken,  and  that  they  be  restrained  from  suing  or 
negotiating  certain  notes,  and  that  the  notes  be  produced  and  can- 
celed. Hkll  purchased  from  Andrews  certain  premises,  giving 
his  four  seTcral  notes,  payable  in  one,  two,  three,  and  four  years. 
Andrews'  deed  ooTcnanted  that  he  had  a  good  title,  free  from 
incumbrances.  After  the  payment  of  the  first  note  Hall  found 
that  the  premises  were  incumbered  by  a  mortgage  amounting  to 
over  half  of  the  purchase  price,  which  he  was  obliged  to  pur- 
chase in.  The  bank  receiyed  the  second  note  from  Andrews 
and  credited  him  with  so  much  toward  his  indebtedness  to  it. 
Hallett,  the  president  of  the  bank,  receiyed  the  note,  payable  in 
three  years,  from  Andrews,  to  indemnify  him  as  surety  for  An- 
drews in  a  bond  for  title  to  a  lot  in  Mobile  sold  by  Andrews. 
The  chancellor,  belieying  the  equity  of  complainant  to  be  supe- 
rior to  that  of  the  bank  and  of  HaUett,  and  that  he  had  a  right 
to  retain  out  of  the  purchase  money  the  amotmt  paid  by  him  to 
extinguish  the  incumbrance,  as  Andrews  was  insolyent  and  had 
absconded,  directed  the  master  to  state  an  account  between  the 
parties. 
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PkilUp%  and  JDargmif  tor  the  plaiTitiffii  i&  «nor. 

Campbell  and  CHbbon,  for  the  defendant  in  error. 

Bj  Ooori,  QxHOHDy  J.    The  notes  of  the  defendant  in  enor, 


out  of  which  tfaia  oontroTenj  ariseB,  being  paTftUe  in  bank»  «a 
to  be  goTemed  by  the  roles  rahiting  to  inland  bills  of  esohanga; 
and  being  tEansfexred  by  indorsement  to  the  plaintJih  in  enor 
before  they  were  dne,  and  withoot  notice  of  the  equity  now 
attempted  to  be  set  up,  the  only  question  is,  whether  the  ia- 
docseea  reoeiyed  them  in  the  usual  eourse  of  trade. 

In  Bay  y.  Coddmgian,  5  Johns.  Oh.  64  [9  Am.  Deo.  268],  it 
mm  held,  that  veeeiving  negotiable  paper  as  a  guaranly  or  in- 
dsmnity  against  fntoze  Msponsibilifeies,  as  an  aeoommodatioa 
iniowwr  for  tbe  person  from  nAom  it  was  reoeiyed,  was  not  in 
the  uaoal  course  of  business  or  trade.  That  to  be  so,  it  must 
have  been  receifed  in  payment  of  an  antecedent  and  existing 
debt— for  cash  or  propexty  advanced,  debt  eroated,  or  xesponsi- 
bOily  incuned  on  the  strength  and  credit  oi  the  pi^er.  Since 
that  time,  the  decisions  of  the  supreme  court  of  New  York  seem 
to  haye  yibrated  on  this  question,  so  that,  in  the  language  of  Ifr. 
Justice  Story,  in  8w^  y.  !Rf9on^  16  Pet.  1,  it  is  diiBoult  to  asoer- 
tsin  what  the  law  of  that  state  is  on  this  subject.  See  WardeU 
y.  HaweU,  9  Wend.  170;  Boaa  y.  Brothersan,  10  Id.  85;  Oniario 
Bank  y.  Worthingkm,  12  Id.  593;  Payne  y.  Cutler,  13  Id.  606; 
Bank  of  SaUna  y.  Babcock,  21  Id.  499;  Bank  of  Sandusky  y. 
ScoviUe,  24  Id.  115.  In  the  case  referred  to  in  16  Peters,  this 
question  came  before  the  supreme  court  of  the  United  States, 
and  it  was  there  held,  after  a  reyiew  of  all  the  authorities,  Eng- 
lish and  American,  that  the  receipt  of  a  negotiable  instrument 
in  payment  of  a  precedent  debt  was,  in  the  usual  course  of  trade; 
and  if  it  was  receiyed  before  it  was  due,  and  without  notice  of 
an  equity  between  the  original  parties  to  it,  the  holder  was  not 
affBcted  by  it.  Such  was  the  decision,  also,  in  Brueh  y.  Scribner, 
11  Conn.  388  [19  Am.  Dec.  803],  and  such  appears  to  be  the  re* 
ceiyed  doctrine  of  the  English  courts. 

We  agree  entirely  with  the  doctrine  as  thus  stated.  It  ap- 
pears to  us  there  is  no  sensible  distinction  between  receiying  a 
bill  in  payment  of  a  pre-existing  debt,  and  purchasing  it  with 
money  or  property.  In  either  case,  the  consideration  is  a  yalu- 
sUe  one;  and  all  the  reasons  which  apply  to  protect  the  holder 
against  latent  equities  between  the  original  parties  of  which  he 
had  no  notice,  apply  with  the  same  force  in  the  one  case  as  in 
the  other.     This  is  condusiye  as  to  the  note  held  by  the  bank 


74  Bank  of  Mobile  u  Hall.  [Alabama^ 

of  Mobile.  The  bank  reoeiyed  the  note  absolutely  and  uncon- 
ditionally in  payment  of  a  debt,  and  relinquished  the  securily 
thus  paid  off.  The  bank  is  then  a  holder  of  the  note,  received 
by  indorsement  before  its  maturity,  and  without  notice  of  the 
equity  of  Hall,  for  a  full  and  valuable  consideration,  and  upon 
the  well-established  principles  of  the  law  merchant,  is  not 
affected  by  the  latent  equity  existing  between  the  original  parties. 

Something  was  said  in  argument  about  the  title  of  the  bank 
to  the  note,  and  the  authority  of  HaUett  to  act  as  its  agent  in 
obtcdning  it.  It  is  not  a  matter  of  any  moment  whether  Hal- 
lett  had  authority,  in  the  first  instance,  to  make  the  negotiation 
with  Andrews  or  not,  as  his  acts,  as  such  agent,  have  been  rati- 
fied by  the  bank.  Hallett,  the  holder  of  the  other  note,  does 
not  stand  in  the  same  predicament.  He,  it  appears,  was  the 
surety  of  S.  Andrews  in  a  bond  for  title  to  a  lot  of  ground,  in 
the  dly  of  Mobile,  to  the  Planters  and  Merchants'  Bank,  the 
lot  being  incumbered  by  a  mortgage  to  one  Hagan,  and  that  he 
reoeiyed  the  note  from  Andrews  to  indemnify  him  and  save  him 
harmless  from  loss  on  his  suretyship;  that  he  has  since  been 
compelled  to  discharge  the  incumbrance. 

It  appears  to  us,  that  this  note  was  not  received  in  the  usual 
course  of  trade  between  merchants,  so  as  to  protect  the  holder 
against  a  latent  equity.  In  the  case  of  Swift  v.  Tipon^  10  Pet. 
1,  already  referred  to,  the  court  expressed  their  opinion,  that  a 
note  received  as  collateral  security  for  an  existing  debt,  is  re- 
ceived upon  a  valuable  consideration  in  the  usual  course  of 
trade.  That  point,  however,  did  not  arise  in  the  cause,  aiid  the 
expression  of  an  opinion  upon  it  for  that  reason,  was  objected 
to  by  Mr.  Justice  Catron.  In  Culhim  v.  The  Branch  Bank  of 
Mobile,  4  Ala.  21  [37  Am.  Dec.  725],  this  court  intimated  that 
the  taking  a  note  as  collateral  security  for  the  payment  of  a 
debt,  would  not  be  such  a  transaction  as  would  shut  out  the 
equities  between  the  original  parties,  but  the  opinion  is  ex- 
pressed, that  a  new  consideration,  **  such  as  the  discharge  of 
other  paper,  or  of  other  parties,"  would  produce  that  result. 
This  point,  however,  was  not  involved  in  that  case.  Here,  when 
this  note  was  received,  there  was  no  debt  existing  between  Hal- 
lett and  Andrews,  but  a  mere  contingent  liability  on  the  part  of 
the  former,  to  pay  a  debt  in  future  for  the  latter;  it  was  not 
then  received  even  as  collateral  security  for  a  debt  then  existing, 
but  was  received  as  an  indemnity  against  possible  future  loss. 

No  case  has  been  cited,  which  goes  the  length  here  contended 
for,  and  it  can  not  be  said  with  any  propriety,  that  such  a  trana- 
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action  is  a  dealing  in  the  usual  course  of  trade.  Ifc  will  not  be 
contended  that  Hallett  can  resist  the  equify  of  the  maker  of  the 
note  against  his  assignor,  on  any  other  ground  than  the  actual 
payment  of  the  securily  debt,  against  the  payment  of  which,  it 
was  intended  as  an  indemnity;  yet,  this  right  to  hold  the  note, 
discharged  from  the  equities  between  the  original  x^urties  to  it, 
if  it  existed  at  all,  must  have  attached  to  it  at  the  moment  it 
was  indorsed,  and  could  not  depend  upon  some  future  act  to  be 
performed  by  the  indorsee,  and  depending  for  its  performance 
on  his  Tolition;  otherwise,  it  might  happen  that  he  would  col- 
lect the  note,  and  never  pay  the  surely  debt. 

Such  being  the  aspect  of  the  case,  and  the  inquiry  into  the 
equity  between  the  original  parties  being  opened,  how  would  the 
case  stand  as  between  them?  Upon  this  point,  there  can  be  no 
doubt.  The  case  of  GuUum  t.  The  Branch  Batik  of  MobfUe^  pre- 
Tiously  cited,  is  an  authority  full  to  the  point,  that  if  the  incum- 
brance was  concealed  by  the  yendor  at  the  time  of  the  sale, 
eqnily  would  relieye  the  purchaser  from  the  payment  of  the  pur- 
chase money  pro  tantOf  on  the  ground  of  fraud,  although  the 
incumbrance  was  of  record,  and  there  was  a  warranly  against 
incumbrances.  And  further,  that  when' a  purchaser  with  war- 
ranty is  cTicted  by  a  title  to  which  his  covenants  do  not  extend, 
and  the  vendor  is  insolvent,  equity  will  restrain  him  from  recov- 
ering the  purchase  money.  This  is  decisive  as  to  the  equity  of 
Hall,  whether  the  warranty  of  the  vendor  is  against  incumbrances 
or  not ;  or  whether  the  incumbrance  was  concealed  at  the  time  of 
the  sale  of  the  land,  which  appears  to  be  the  true  aspect  of  the 
case  upon  the  record.  Hallett  being  in  no  better  condition  than 
his  assignor,  but  subject  to  the  same  equity,  can  not  recover  on 
the  note. 

It  results  from  the  opinion  here  expressed,  that  the  decree  of 
the  chancellor  must  be  reversed,  as  it  respects  the  Bank  of 
Mobile,  and  the  cause  be  remanded  for  further  proceedings,  not 
inconsistent  with  this  opinion.  Oosts  adjudged  in  favor  of  the 
Bank  of  Mobile  against  Hall,  and  against  Hallett  and  in  favor  of 
Hall.  

BoKA  Ftox  HoLDXB  ov  KsoociABLS  Inbtrumbnts,  Who  is:  See  note  to 
Afer  Y.  Etskhmaf  3  Am.  Deo.  235;  for  Kew  York  dootrine,  see  note  to  ^oy 
▼.  Coddmgiont  9  Id.  272;  right  to  recover,  see  ooteto  8im»  v.  LyleB,  26  Id.  156. 

"  Usual  Goubss  or  TaAxa**  means  taken  aa  payment  of  a  debt  oontraoted 
at  the  time,  and  not  as  aecnrity  for  precedent  debt:  See  Ooddmgton  v.  Baif,  II 
Am.  Dec  342;  or  given  for  money,  goods,  or  credit,  or  on  account  of  some  lost 
or  liability  incurred:  See  Kimbro  v.  Lyile,  31  Id.  586;  in  payment  of  a  pre* 
«xisting  debt  is:  See  JTbmes  ▼.  Smyth,  33  Id.  65a 
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DSBHil  BT  AJj.  V.  FCHPB  BT  AL. 

HiBS  Aqbsbmxiit  to  Ship  Goods  ih  BjLTaaAcnaa  oy  AvwmmMumn  A^ 
TANCB8  will  not  give  the  factor  or  oonsigBee  a  lieu  npoo  than  lor  hb 
yeDeral  balavice  until  they  oome  to  hie  actual  poaawaion. 

Sramtio  Plxdqb  ob  AmtopBiATioif  of  OooDfl»  with  Imtbbt  niAT  Tbbt 
■BALL  BB  A  Obovbitt  ob  Patkbht,  veetB  the  iHfoperty  in  thaniy  •■ 
■oon  aa  depoaited  with  a  haileey  in  the  pecaon  to  wImmb  Hmj  bm  to 
he4eliT!BC6d. 

OxiAiK  of  pioporfy  by  Desha,  Sheppard  ft  Oompaiiy  levied  on 
by  dieriff  under  an  ezecmtion  in  iBTor  of  Pope  ft  Bon  agamst  one 
Alexander.  The  iBK>perty,  consisting  of  eigkteen  bales  of  ooi- 
ion,  had  been  sbmd  in  a  warehouse,  bat  by  order  of  Aleacandsr 
was  shipped  to  D.,  B.  ft  Co.,  to  whom  he  was  indebted  for 
adTsnoes,  for  the  express  purpose  of  paying  them  as  far  as  it 
would  go.  As  soon  as  the  steamer  reached  its  destination,  tiie 
cotton  WB6  levied  upon  by  the  sheriff,  being  the  next  day  after  the 
execution  came  into  his  hands  and  three  days  after  the  shipment. 
D.,  S.  ft  Go.  paid  the  freight,  and  the  cotton  was  received 
on  the  wharf  by  the  public  weigher,  for  them,  before  it  was 
levied  upon.  The  court  charged,  that  if  the  execution  came  to 
the  hands  of  the  sheriff  before  the  cotton,  or  the  bill  of  lading 
for  it  came  in  the  actual  possession  of  the  claimants,  the  lien 
of  the  execution  bound  the  cotton.  The  court  refused  to 
charge,  that  if  the  cotton  was  shipped  by  Alexander  to  D., 
B.  ft  Oo.,  as  factors,  for  the  payment  of  advances,  and  Hie 
bill  of  lading  vras  delivered  on  the  boat  to  be  delivered  to  them, 
such  delivery  of  the  cotton  and  bill  of  lading  to  the  carriers 
VTas  constructive  delivery  to  the  claimants  as  of  the  day  of  ship- 
ment. Judgment  by  plaiatifis  and  against  the  claimants  for 
six  hundred  and  fifty  dollars,  the  value  of  the  cotton. 

Stewart,  for  the  plaintiffs  in  error. 
Oampbdl,  contra. 

By  Court,  Goldthwaitb,  J.  If  the  claimants  of  the  cotton 
levied  on  in  this  case,  stood  in  the  relation  of  factors  only,  it  is 
clear  upon  principle,  that  their  lien  for  the  balance  due  them, 
eould  not  attach  until  the  cotton  was  in  their  actual  possession: 
KinJoch  v.  Craig,  8  T.  B.  119;  Bruce  y.Waii,  8  Mee.  ft  W.  16; 
dted  Cross  on  liens,  254.  The  reason  for  this  is,  that  they 
have  no  property  in  the  goods  by  the  mere  act  of  shipment,  al- 
though they  are  named  in  the  bills  of  lading  as  the  consignees. 
By  itself,  the  bill  of  lading  does  not  operate  as  a  transfer  of  the 
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goods;  but  is  lather  to  be  considered  as  eTideneey  or  as  an  act 
raising  the  presuXbptton  ol  such  a  tesAsfer:  Ab.  Sh.  876;  Ooxe 
T.  Harden,  i  East,  211;  HmOs  y.  SmUh,  1  Bos.  &  Pol.  668. 

Bui  it  appeort^  from  the  evidenoe  set  out  in  the  bill  of  eocoep- 
ttoiia,  that,  inilepelident  of  the  rdation  between  the  cLiiiiiaaiB  as 
(actors,  and  Alexander,  the  defendant  in  execution,  ike  odtton 
was  shipped  expresdy  to  pay  them,  so  tat  as  its  proceeds  w^uld 
go*,  fcnr  admmoes  ^yioosly  mad^bf  them;  and  ttie  hSlL  of  lad- 
ing was  transmitted  to  them.  Under  these  dreomstances^  the 
ddpment  wast  be  ecoisideMd  as  a  specifio  appn^riation  ol  the 
cotton  for  the  seenrlt;f  of  tii^  claimants^  This  appropnatton 
did  not  rest  in  intantion  merely,  for  it  was  executed,  so  far  as 
ttie  defendant  in  execution  was  concerned,  by  the  t«anawti«aieii 
of  the  bill  of  lading  to  the  consignees.  The  debtor  could  haye 
made  an  assignment,  or  other  yalid  transfer  of  the  title  to  this 
cotton,  for  the  securily  of  the  claimants  at  any  time,  before 
tile  lien  of  the  pladntifl's  execution  attached,  and  there  is  no 
sound  reason  which  should  present  the  bill  of  lading  from  pio- 
4ueing  the  same  effect  after  its  transmission,  and  when  the  ship- 
ment was  expressly  made  for  this  purpose.  This  is  the  effect  of 
the  cases  of  MaiUe  y.  SmjJtk,  1  Bos.  &  Pul.  668,  and  Andenon  y. 
Olark,  2  Bing.  20,  as  well  as  that  of  Oroevenor  y.  Ph0lip8,  2 
Hill  (N.  T.),  147.  Nor  is  this  jHindple  contradicted  in  any  of 
the  cases  cited  by  the  counsel  tor  the  plaintifEs;  indeed,  in  some 
of  them,  it  is  expressly  conceded:  Kinloch  y.  Craig,  8  T.  B.  119; 
Jli<cfte{  y.  .Kfe,  11  Ad.  &  El.  888;  Nicholas.  Cleni^S 'Price,  MH. 

Although  in  theoiy,  the  principle  stated  is  perfectly  obyious, 
there  may  be  some  difficuliy  in  applying  it  to  the  &cts  of  some 
cases;  we  shall,  therefore,  endaayor  to  state  it  so  that  it  can  not 
be  misunderstood.  The  mere  agreement  to  ship  goods  in  satis- 
faction of  antecedent  adyances,  will  not,  in  general,  giye  the 
factor  or  consignee  a  Hen  upon  them,  for  his  general  balance, 
until  they  come  to  his  actual  possession;  but  if  there  is  a  specifio 
pledge  or  appropriation  of  certain  ascertained  goods,  accom- 
panied with  the  intention  that  they  shaU  be  a  security,  or  the 
proceeds  as  a  payment,  and  they  are  deposited  with  a  bailee, 
then  the  property  is  changed,  and  yests  in  the  indiyidual  to 
whom  they  are  to  be  deliyered  by  the  depositary:  Cross  on 
Liens,  253. 

The  result  of  our  opinion  is,  that  the  circuit  court  erred  in 
refusing  to  giye  the  charge  requested  by  the  claimants;  the 
judgment  is,  therefore,  reyersed,  and  the  cause  remanded* 

Faotob's  Liem:  See  Martin  v.  Pope,  anU^  66,  and  note. 
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LaKGDON    V.   LOOEBTT. 

[•  ATiAlUlffij  737.] 

Balajtos  Remaihino  in  Hands  of  Bboister  in  GHANOBBr  hat  bi 
Oasnisbxd  aa  the  property  of  the  defendant  in  exeeatioii,  where  he  haa 
been  ordered  to  aell  land  and  pay  off  a  mortgage,  eyen  though  he  haa  nol 
yet  reported  to  the  conri  and  the  aale  been  oonfinned. 

Gasrishkh  proceBB  against  Lookett,  who  had  one  hundred  and 
f orfy-thiee  dollars  remaining  in  his  hands  from  a  sale  of  the 
lands  of  Madison  Oollege,  ordered  at  the  last  term  of  the  chan- 
cery court  to  be  made  by  him,  as  master  and  register  of  said 
court,  and  reportat  the  next  term  not  yet  held.  The  court  diih 
charged  the  garnishee  upon  the  fiiots,  which  is  assigned  asenor. 

Chraham,  for  the  plaintiflB  in  error. 

Davis,  contra. 

By  Court,  Gk>LDTHWAiTB,  J.  We  have  seyeral  times  had  before 
us  the  question  here,  for  individuals  connected  as  officers  with 
courts  of  justice,  are  liable  to  process  of  garnishment  from 
other  courts.  Thus  we  have  held  that  a  sheriff  can  not  be  gar- 
nished for  moneys  collected,  at  the  suit  of  a  creditor  of  the 
plaintiff  in  execution:  Zurcher  v.  Magee,  2  Ala.  253.  Also,  that 
an  attorney  or  justice  of  the  peace,  having  collected  money  in 
their  respectiye  characters,  may  be  garnished:  JIddnn  y.  J9u^ 
ford,  8  Id.  312  [37  Am.  Dec.  691];  Glark  y.  Bogga,  6  Id.  809 
\po8l,  85].  It  is  argued  by  the  counsel  for  the  defendant  in 
enor,  that  an  officer  of  one  court  can  not  be  called  before  an- 
other to  contest  any  matter  respecting  money  collected  under 
legal  authority.  This  is  unquestionable,  when  from  the  nature 
of  the  case,  or  from  the  circumstances  attending  it,  the  money 
can  be  drawn  into  litigation  in  the  court  from  whence  the  process 
issued;  but  it  does  not  apply  to  those  cases  where  there  can  be 
no  litigation  of  that  nature.  The  inyestigation  which  may  be 
had  into  the  correctness  of  a  sale,  is  not  in  any  sense  a  contest 
with  respect  to  the  money  or  the  right  to  it.  Every  court  pos- 
sesses the  inherent  power  to  prevent  abuse  of  its  own  process, 
by  setting  aside  fraudulent  or  even  oppressive  sales:  Mobile  Got- 
ion  Press  v.  Moore,  9  Port.  679.  But  this  does  not  divest  the 
right  of  the  defendant  in  execution  to  the  excess  of  money  aris- 
ing from  the  sale  of  his  property,  after  satisfying  the  process. 
The  question  may  be  undetermined,  whether  the  sale  is  valid  or 
invalid,  yet  the  money  is  prima  fade  due  to  the  defendant  in 
execution,  in  the  same  manner  as  it  is  upon  an  express  promise 
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to  pay;  and  this  prima  facie  right  is  subjeot,  in  onr  opinion,  to 
the  process  of  garnishment.  This  is  the  effect  of  the  decision  in 
Day  T.  Becher,  1  McMullen,  92;  and  also  in  Watson  y.  Ihdd,  5 
Mass.  271;  in  which  latter  the  marshal  of  the  United  States  was 
held  liable  to  trostee  process,  for  a  balance  remaining  in  hands 
after  satisfying  the  process  held  by  him  against  the  goods  of  the 
common  debtor. 

There  is  a  strong  reason  why  the  process  should  be  efibctnal 
in  a  case  like  this,  because  the  debtor  may,  at  any  time  after  the 
sale,  demand  and  secure  the  money  from  the  officer;  and  if  it 
could  not  be  attached,  suitors  would  be  entirely  remediless.  On 
the  other  hand,  no  injury  can  arise  to  the  officer,  for  it  is  in  his 
power  at  all  times  to  pray  the  court  before  which  the  process  of 
garnishment  is  returnable,  to  suspend  its  action  until  any  ques- 
tion respecting  the  regulariiy  of  the  sale  is  determined.  In  the 
present  case,  no  objection  of  this  nature  ia  interposed,  and  we 
must  intend  that  no  just  cause  for  exception  existed. 

Onr  conclusion  is,  that  the  judgment  is  erroneous,  and  there- 
fore, it  is  reversed  and  remanded. 


SuBPLUS  EntAiNUio  IS  THB  HANDS  OFA  CoiTBTABLS  after  satiflfyiDg  flODaea- 
tioiia  la  aabjaoi  to  be  attached  aa  the  property  of  the  defendant  in  ezeoationt 
See  Kmg  t.  Moare^  anie^  44,  and  the  Alabama  oaaea  there  ooUeoted;  aba 
Clark  T.  Bcygia,  poat,  8S. 


State  v.  Mubfhy. 

[6  ATiABAMA,  T69.] 
Iff  IB  A  OdRSPISAOr,  AND  PiTNTWHABT.B  BT  LaW,  VOB  SbVERAL  PBBSOirS  tO 

pusoade  a  maiden  lady,  her  father  and  mother,  that  a  forged  Uoenae  ia 
gennine,  and  that  one  of  their  number  la  a  jnstioe  of  the  peace,  and  thna 
giin  the  oonaent  of  each  father,  mother,  and  daughter  to  the  marriage  of 
the  latter. 

Bafi  can  only  bb  Gommittbd  bt  Forob;  if  the  woman  consent  in  the 
belief  that  an  illegal  marriage  ia  legal,  npon  the  frandolent  assertion  of 
the  pretended  husband,  the  latter  will  not  be  gmlty  of  rape. 

OonniiAOT  TO  Gomiot  a  Gbimb  is  Mbbobd  in  thb  Ceimb  vfok  its  Bz- 
BOunoN,  only  when  the  crime  is  of  a  higher  grade  than  the  conspiracy. 
Where  two  crimes  are  of  equal  grade,  there  can  be  no  legal,  techniod 
merger. 

Irdiotmemt  for  conspiracy,  charging  that  the  defendant,  and 
others  particularly  named,  did,  etc. ,  conspire  to  seduce,  etc. ,  one 
Temperance  Buckalow,  and  to  enable  one  of  their  number,  John 
Henry  Watts,  to  effect  a  pretended  marriage  with  her  and  gain 
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ha  (ywn  and  heir  failMr'a  and  noiher's  oonaani  ihonio^  m  the 
bdief  that  it  was  l^gal,  and  iheveby  enable  cnidWatfai  to  oamalljr 
kneir  the  said  Tempeiance  Baekalaw  without  legal  matrimoiqr 
between  them*  ijidfurthevdhaiging  that  the  0aUconq;i£imk>M 
did  xepair  to  the  home  of  John  Biickalow»  the  father  of  TeUH 
pecaiBce,  and  falaefy  zepreeent  to  him,  hu  wife,  and  dan^^iter 
Tempexanoe,  that  8ai4  Watts  had  a  marriage  lieenee  feom  the 
ooonlj  derky  giting  authority  to  any  peraon,  legally  authoriflad, 
to  8(rfenmiBe  the  marziage  of  said  Watts  aad  Tempesanoe;  thai 
one  of  their  namber  rBpeesented  hunaell  as  being  a  jnatioe  of 
the  peace,  and  did  then  and  there  nnlawfolly  many  the  said 
Watts  and  Tempesanoe,  and  the  said  Watts  therenpon  went  to 
bed  with  her,  the  said  Temperanee,  ete.  The  defendant  waa 
found  goaliy,  but  the  ooort  below  referred  the  ease  to  this  oeort 
to  pass  upon  ttie  questions  disooesed  in  the  opinion. 

TTie  aUamey  general,  for  the  state. 

Chyk,  for  the  defendant. 

By  Court,  Oollebb,  0.  J.  The  indictment,  it  is  believed,  is 
sufficiently  precise  and  direct  in  its  allegations,  so  that  theques- 
tion  is,  whether  the  oflEense  it  attempts  to  charge  is  punishable 
by  law.  A  conspiracy  is  said  to  be  a  consultation  or  agreement 
between  two  or  more  persons,  either  falsely  to  accuse  another 
with  a  crime  punishable  by  law,  or  wrongfully  to  injure  or 
prejudice  a  third  person,  or  any  body  of  men  in  any  other  man- 
ner; or  to  commit  any  offense  punishable  by  law;  or  to  do  any 
act  with  intent  to  prevent  tiie  course  of  justice;  or  to  effect  a 
legal  purpose  with  a  corrupt  intent,  or  by  improper  means:  1 
Hawk.  P.  O.,  c.  27,  sec.  a  e<  poM;  Arohb.  Crim.  PI.  890,  891; 
4  Bl.  Com.  186,  n.  81;  8  Ohit.  Orim.  L'.  1189;  2  Buss,  on  Crimes, 
558.  In  Ibylor  dk  B6bin9on*8  Case,  Leach's  Crim.  L.  89,  a  woman 
living  in  the  service  of  her  master,  conspired  vrith  another  man 
that  he  should  personate  her  master,  and  in  that  character 
should  solemnize  a  marriage  vrith  her;  which  vras  accordingly 
done,  for  the  purpose  of  afterwards  raising  a  specious  title  to 
the  property  of  the  master.  The  gist  of  the  indictment  viras  for 
the  conspiracy,  and  the  conriction  vras  founded  on  that  ground. 
It  was  considered  that,  although  no  actual  injury  vms  proved, 
yet  it  vras  the  province  of  the  jury  to  collect  from  all  the  circum- 
stances of  the  case,  whether  there  was  not  an  intention  to  do  a 
future  injury  to  the  person  whose  name  vms  assumed.  So  a 
conspiracy  to  seduce  a  daughter  from  her  father's  house,  etc., 
has  been  held  to  be  an  indictable  ctfense:  Bex  v.  Lord  Orey  ei 
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«Z. ,  1  Easf  s  P.  0. ,  c.  11, 860. 10;  Eex  v.  Sir  Francis  Slake  Delaval 
€ial.,  SBuir.  1434. 

In  The  State  v.  Buchanan,  5  Har.  &  J.  817,  868  [9  Am.  Deo. 
584],  the  law  applicable  to  conspiracy  as  a  criminal  offense  is 
most  elaborately  and  learnedly  considered.  The  condnsions  of 
the  court  are,  that  an  indictment  will  lie  at  common  law:  1.  For 
a  conspiracy  to  do  an  act  not  illegal,  nor  punishable,  if  done  by 
an  individual,  but  immoral  only;  2.  For  a  conspiracy  to  do  an 
act  neither  illegal  nor  immoral  in  an  individual,  but  to  effect  a 
purpose,  which  has  a  tendency  to  prejudice  the  public;  8.  For 
a  conspiracy  to  extort  money  from  another,  or  to  injure  his 
reputation  by  means  not  indictable  if  practiced  by  an  individual, 
or  by  verbal  defamation,  and  that  whether  it  be  to  charge  him 
with  an  indictable  offense  or  not;  4.  For  a  conspiracy  to  cheat 
and  defraud  a  person  by  means  of  an  act,  which  would  not  in 
law  amount  to  an  indictable  cheat,  if  effected  by  an  individual; 
5.  For  a  malicious  conspiracy  to  impoverish  or  ruin  a  third  per- 
son in  his  trade  or  profession;  6.  For  a  conspiracy  to  defraud  a 
third  person  by  means  of  an  act  not  per  se  unlawful,  and  though 
no  person  be  thereby  injured;  7.  For  a  bare  conspiracy  to  cheat 
or  defraud  a  third  person,  though  the  means  of  effecting  it 
should  not  be  determined  on  at  the  time;  8.  That  a  conspiracy 
is  a  substantive  offense,  and  punishable  at  common  law,  though 
nothing  be  done  in  execution  of  it;  9.  That  in  a  prosecution  foi 
a  conspiracy,  it  is  suficient  to  state  in  the  indictment,  the  con- 
spiracy and  the  object  of  it;  the  means  by  which  it  was  intended 
to  be  accomplished  need  not  be  set  out,  being  only  matters  of 
evidence  to  prove  the  charge,  and  not  the  crime  itself.  See, 
also,  CommonweaUh  v.  Judd  etal,y2  Mass.  829  [8  Am.  Dec.  54]; 
Stale  V.  Sikey  ^  a2.,  4  Halst.  293;  CammanioeaUh  v.  Tibbetts,  2 
Mass.  586;  CommonweaUh  v.  Warreny  6  Id.  74;  CommonweaUh 
V.  Davis y  9  Id.  415;  The  King  v.  Edwards y  8  Mod.  820;  Hex  v. 
Eccles  et  al.yl3  East,  230;  The  King  v.  McholSy  Id.  412,  note; 
Lambert  r.  The  PeoptCy  9  Cow.  578;  8  Chit.  Crim.  L.  1189  etposl, 
and  cases  there  cited. 

In  the  case  before  us,  it  is  explicitly  alleged,  that  the  object 
of  the  conspirators  was  to  impose  on  Temperance  Buckalow, 
and  her  father  and  mother,  by  inducing  them  to  believe  that  a 
forged  license  was  genuine,  and  that  one  of  their  number  was  a 
justice  of  the  peace  authorized  to  celebrate  the  rites  of  matri* 
mony;  and  thus  obtain  the  consent  of  the  father,  mother,  and 
daughter  to  the  marriage  of  the  latter,  etc.  Whether  the  aot 
contemplated  would  be  illegal  or  punishable  if  done  by  an  ia^ 

A.ir.  Dita.  Vou  XIJ— 6 
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diyidualy  ure  need  not  consider;  for  it  is  dear  that  it  ^ras  emi- 
nently immoral,  and  intended  to  deceive  and  defraud,  and  this 
2B  quite  8ii£Scient  to  constitute  the  offense  of  conspiracy.  Con- 
ceding, for  the  puiposes  of  this  argument,  that  the  espousals 
may  be  celebrated  and  the  matrimonial  connection  formed  Trith- 
out  the  authorify  of  a  license  first  obtained  from  the  derk,  and 
still  the  defendant  may  be  guilly.  Miss  Buckalow  might  (as 
every  woman  should)  have  refused  to  unite  her  fortunes  with  a 
lover,  unless  the  appropriate  office  furnished  record  evidence 
that  the  conjugal  relation  was  duly  consummated  between  them. 
So  the  assentof  the  parents  may  have  been  yielded  to  the  forma- 
tion of  this  most  important  relation,  upon  the  condition  that  it 
was  celebrated  according  to  the  directions  of  the  statute.  The 
deception  practiced  by  means  of  the  forged  license,  and  misrep- 
resenting the  official  character  of  the  person  who  undertook  to 
repeat  the  marriage  ceremony,  when  considered  in  its  conse- 
quences, is  a  high  offense  against  morals;  and  merits  the  fuU 
measure  of  reprehension  witii  which  it  is  visited  by  the  law. 

It  is  insisted  for  the  defendant,  that  although  tiie  conspiraoj 
may  have  been  an  indictable  offense,  yet  having  been  consum- 
mated by  the  commission  of  a  felony,  the  conspiracy  is  merged 
in  the  act  which  was  done,  and  is  no  longer  punishable  as  a  mis- 
demeanor. The  indictment  does  not  allege  a  carnal  knowledge 
by  force,  but  merely  that  the  purpose  of  the  conspirators  was 
effected  by  fraud.  It  is  an  essential  constituent  of  the  crime  of 
rape,  that  the  act  should  have  been  committed  by  force  and 
against  the  will  of  the  female:  4  Bl.  Com.  210;  3  Chit.  Crim. 
L.  810;  1  Buss,  on  Crimes,  556  et  post^  and  cases  there  cited; 
1  Hawk.  P.  C.  121  et  post.  If  a  woman  be  beguiled  into  her 
consent  by  marrying  a  man  who  had  another  wife  living,  or  by 
causing  the  nuptials  to  be  illegally  celebrated  and  persuading 
her  that  the  directions  of  the  law  had  been  observed;  in  neither 
case  will  the  pretended  husband  be  guilty  of  a  rape.  There  are 
cases  which  lay  down  the  law  in  general  terms,  that  wherever 
the  consent  is  obtained  by  fraud,  the  crime  has  not  been  com- 
mitted: Begina  v.  Saunders,  8  Car.  &  P.  265;  Begina  v.  WiUiama, 
Id.  286;  3  Chit.  Crim.  L.  810;  CammonweaUh  v.  Fields,  4  Leigh, 
648. 

In  The  People  v.  Mather,  4  Wend.  265  [21  Am.  Dec.  122],  the 
court  say:  *'  It  is  supposed  that  a  conspiracy  to  commit  a  crime 
is  merged  in  the  crime  when  the  conspiracy  is  executed.  This  may 
be  so  where  the  crime  is  of  a  higher  grade  than  the  conspiracy, 
and  the  object  of  the  conspiracy  is  fully  accomplished;  but  a  con* 
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Bpixacy  is  only  a  misdemeanor,  and  when  its  object  is  only  to  com- 
mit a  misdemeanor,  it  can  not  be  merged.  Where  two  crimes  are 
of  equal  grade,  there  can  be  no  legal  technical  merger.''  In  the 
case  of  The  CommontoeaUh  t.  Kingsbury  et  al.,  5  Mass.  106,  the 
defendants  were  charged  with  the  fraudulent  removal  of  goods 
upon  a  conspiracy  previously  formed,  under  such  circumstances 
as  made  them  guiliy  of  a  felony.  The  question  was  raised 
whether  the  defendants  could  be  prosecuted  for  the  conspiracy, 
and  the  court  was  of  opinion  that  if  the  conspiracy  had  not 
been  effected,  it  might  have  been  punished  as  a  distinct  offense; 
"  but  a  contrivance  to  commit  a  felony,  and  executing  the  con- 
trivance, can  not  be  punished  as  an  offense  distinct  from  the  fel- 
ony, because  the  contrivance  is  a  part  of  the  felony,  when  com- 
mitted pursuant  to  it.  The  law  is  the  same  respecting  misde- 
meanors. An  intent  to  commit  a  misdemeanor,  manifested  by 
some  overt  act,  is  a  misdemeanor;  but  if  the  intent  be  carried 
into  execution,  the  offender  can  be  punished  but  for  one  offense.** 
The  latter  branch  of  the  quotation  must  be  regarded  as  a  mere 
dictum  of  the  court.  Having  determined  that  the  act  done  was 
a  felony,  and  for  that  reason  the  conspiracy  was  merged,  the 
case  did  not  require  an  opinion  as  to  what  would  be  the  effect 
of  the  act  upon  the  conspiracy  under  which  it  was  consummated, 
where  it  was  a  misdemeanor  of  equal  giade  with  the  conspiracy 
itself.  The  case  cited  from  Wendell  is  more  consonant  with 
principle,  and  we  do  not  hesitate  to  recognize  it  as  authoritative. 
What  offense  was  committed  by  the  marriage  ?  This,  we  have 
seen,  when  followed  by  the  consequences  alleged  in  the  indict- 
ment, did  not  amount  to  a  rape.  We  can  only  regard  it  as 
jierely  carrying  out  the  conspiracy  which  was  ac  of^enae  in  it- 
self whether  consummated  or  not. 

We  have  said  that  the  gailt  of  the  conspirators  can  not  be 
affected  by  the  validity  of  the  marriage  between  Miss  Buckalow 
and  Watts,  and  perhaps  we  should  be  going  beyond  what  strict 
duly  requires,  were  we  to  consider  whether,  what  transpired, 
established  the  relation  of  husband  and  wife.    It  may,  however, 

'  bo  remarked,  that  the  solemnization  of  the  contract  of  espousal 

ic  run  juris  naturalis  aui  divini,  but  it  is  juris  posUivi:  Oalmet's 
Diet.  Marriage,  tit.  Marriage;  Watson's  Diet.,  Marriage,  621, 
622;  Steph.  Com.  286;  Shelford's  Law  of  Mar.  3  et  post,  and 
notes.    See,  a!so,  the  authorities  cited  below.    Marriage,  then, 

)  being  a  dvil  contEPct,  may  it  not  be  consummated  by  persons  of 

competent  age,  etc. ,  pc^  verba  de  prcesenti,  where  there  is  no  stat^ 
ute  which  impliedly  or  exptescly  df^dares  it  void  if  not  solem- 
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nieed  aooording  to  express  fonus?  Are  not  our  statutes  la 
respect  to  marriage  directoiy  rather  to  the  officer  who  is  author- 
ized to  issue  a  license,  and  iJie  functionaries  who  are  to  celebrate 
ity  than  to  the  parties  who  enter  into  this  relation  ?  If  this  be 
so»  could  Watts  be  heard  to  object  that  he  had  not  taken  Miss 
Buckalow  for  his  wife,  if  they  both,  in  answer  to  the  usual  ques- 
tions, assented  to  a  union  ?  Whether  she  might  not,  if  oyer- 
reached  bj  misrepresentation  and  fraud,  repudiate  him,  is  an- 
other question:  Clay's  Dig.  372,  874;  Londonderry  v.  Chester ^  2 
N.  H.  268  [9  Am.  Dec.  61],  and  cases  there  cited;  Dumaredy  t. 
HsMy,  8  A.  K.  Marsh.  868;  Fentan  y.  Beed,  4  Johns.  62  [4  Am. 
Dec.  244];  Jackson  r.Winne^  7  Wend.  47;  MUford  Y.Wbrcester, 
7  Mass.  48;  8  Ph.  Et.,  0.  &  H.'s  notes,  1147;  Shelford's  Law 
of  Mar.  8-88;  Newbury  v.  Brunswick,  2  Yt.  160  [19  Am.  Dec. 
708];  Cram  t.  JBurnham,  5  Greenl.  216  [17  Am.  Dec.  218]; 
ffanU  T.  Sealy,  6  Binn.  405;  Jackson  v.  Claw,  18  Johns.  846; 
Bashaw  t.  Stale  of  Tennessee,  1  Yerg.  177;  Beeye's  Dom.  Bel. 
196,  200,  290;  Pearson  y.  Howey,  6  Halst.  17,  opinion  of  Ford, 
J. ;  4  Kent's  Com. ,  4th  ed. ,  74-98,  and  citations  there  made. 

Without  undertaking  to  consider  the  questions  we  haye  stated, 
we  haye  thought  it  proper  to  propose  them  and  cite  the  author- 
ities by  which  they  may  be  answered,  that  the  parties  who  were 
the  principal  persons  in  the  drama,  maybe  brought  understand* 
ingly  to  inquire  in  what  relation  they  stand  to  each  other.  What 
we  haye  said  is  dedsiye  of  the  case,  and  we  haye  only  to  add, 
that  the  judgment  of  the  circuit  court  is  affirmed. 


What  Acts  of  Gonspiract  abe  Indictable:  For  a  fall  diaciiwion, 
the  opinion  of  Bnchanan,  J.,  in  State  v.  Buchanan,  9  Am.  Deo.  640;  also 
CommoHweaUh  v.  Jndd,  3  Id.  64;  CommontoeaiUh  v.  Jd'cKSsaon,  II  Id.  690; 
State  V.  Younger,  17  Id.  631;  People  v.  Mather,  21  Id.  121;  StaU  v.  J>e  Witt, 
27  Id.  371.  To  oontarol  wages,  ace  People  v.  FUher,  28  Id.  601,  and  note 
607-612;  CommonvfeaUh  v.  Hunt,  38  Id.  346. 

Rafb  at  Common  Law  mnst  have  been  committed  with  force;  oonsent^ 
though  gained  by  fraud,  deprives  the  offense  of  the  essential  element  of  rape: 
Lewis  Y.  State,  30  Ala.  66;  Rex  v.  Jackson,  1  Russ.  &  Ry.  C.  C.  486;  Begina 
Y.  Clarke,  6  Coxe's  C.  C.  412;  Leading  CMm.  Cas.  232;  29  Eng.  L.  and  £q.  642,* 
Wyatt  V.  State,  2  Swan,  364.  Bat  there  are  cases  in  this  oonntry,  and  they 
•eem  to  stand  upon  much  the  better  reasons,  that  consent  gained  by  fraud  is 
equivalent  to  no  consent,  and  does  not  deprive  the  offense  of  the  character  of 
rape:  See  People  v.  Metcalf,  1  Whart.  C.  C.  378,  and  note  381;  State  v. 
Skepard,  7  Conn.  64;  CroasweU  v.  The  People,  13  Mich.  427.  The  principal 
ease  is  cited  in  the  last  case,  with  English  authorities,  that  by  the  common 
law,  where  consent  is  obtained  by  fraud  the  crime  of  rape  is  not  committed, 
but  the  court  declared  the  better,  and  American  doctrine  to  be,  that  consent 
gained  by  fraud  would  not  prevent  the  offense  from  being  rape.  Judge 
Cooley,  in  delivering  the  opinion  and  commenting  upon  oaiea  whore  the 
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womaa't  oonient  had  b«en  gainod  by  fraud,  aays:  "The  outrage  upon  the 
woman,  and  theinjury  to  society,  is  just  as  great  in  these  cases  as  if  aetoal  force 
had  been  employed;  and  we  have  been  unable  to  satisfy  ourselves  that  the  act 
ean  be  said  to  bo  any  less  against  the  will  of  the  woman,  when  her  consent 
h  obtained  by  fraud,  than  when  it  is  extorted  by  threats  or  foroe.^ 


GliABE  V.  BOOOS. 

[6  Alabaxa.  800.] 

Jxmmm  oy  thb  Fbaok  is  Liable  to  Gabnishuxnt  PROOBaa  for  money 
ooUeotad  by  him,  and  service  of  such  process  upon  him  affards  a  sufficient 
CKOQse  for  not  paying  over  such  money  to  the  person  for  whom  ooQeeted. 

MonoN  made  under  the  statute  by  Boggs  against  Clark, 
for  failure  to  pay  oyer  money  collected  by  him  as  justice  of 
the  peace.  The  refusal  was  on  account  of  Clark  haying  been 
garnished  to  pay  it  to  another  person.  The  plaintiff  claimed 
that  Clark  -was  liable  for  the  money  collected,  vritii  ten  per  cent. 
per  month  damages.  The  circuit  court  gave  judgment  for  the 
money,  but  refused  to  allow  the  penalty  on  the  ground  that  the 
garnishment  was  a  reasonable  excuse  for  the  refusal  to  pay  it 
oyer.  The  only  error  assigned  is  the  refusal  to  allow  the  dam- 
ages. 

Calhoun^  for  the  plaintiff  in  error. 

SayrCf  contra. 

By  Court,  GoLDTEWAznEy  J.  A  justice  of  the  peace  is  not  merely 
a  judicial  officer  with  relation  to  the  collection  of  small  debts, 
etc. ;  but  is  also  the  agent  of  the  person  who  intrusts  their  col- 
lection with  him.  As  soon  as  the  money  is  collected,  his  char- 
acter as  a  magistrate  ceases,  and  he  holds  it  as  any  other  agent. 
The  sheriff  is  the  officer  of  the  court,  whose  process  he  executes, 
and  public  policy  forbids  that  he  should  be  drawn  into  any  liti- 
gation with  respect  to  the  money  collected  on  it  before  any  other 
tribunal;  and  therefore,  there  is  little  analogy  between  his  re- 
sponsibilities and  those  of  a  justice  of  the  peace.  As  a  justice 
of  the  peace  is  nothing  more  than  an  agent,  with  relation  to 
him  whose  money  has  been  collected,  he  is  within  the  scope  of 
the  statutes  permitting  garnishee  process,  and  is  required  to  an- 
swer as  any  other  person;  being  liable  to  that  process,  it  re- 
sults that  it  affords  a  sufficient  excuse  for  the  omission  to  pay 
oyer  money  collected  by  him.  In  the  present  case,  it  is  not  ex- 
pressly stated  in  the  record,  that  he  was  discharged  by  the  court, 
before  which  he  was  summoned,  but  we  infer  such  was  the  fact. 
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from  the  oixonmstance  that  judgment  was  rendered  againBt  hii 
for  the  sum  collected. 

Our  conclusion  is,  that  there  is  no  error  in  the  point  excepted 
to,  and  the  judgment  is  affirmed. 

AjTAOHnro  Movet  in  H^irDS  or  Ofugbs:  Sea  Kkig  y.  Mwn^  onfi^  4A» 
•ad  iOMS  oallaotod  in  note. 


Stoveb  V.  Hebbikqton  ex  AL. 

(7  Alabama,  142.] 
-IIOBDaAaX  WhiGH  IK>X9  not   RXPRTCaS  THB  TbUX    CONSmSEAXION  (wliiflli 

tfMt  only  appears  by  testimony  aJlMinde)^  is  not  oooolnsiyely  frandnlant^ 
\mt  the  existence  of  fraud  must  depend  upon  the  intention  of  the  pai^ 
ties,  as  shown  from  the  proofs,  or  inferred  from  established  &ots. 

^liOBTQAOBB,    BY   PlTBCHASINO   TWO   SlAYBS   InOLUDBD    IN   ms  MOBTOAOB» 

DOBS  NOT  Impair  his  lien  as  to  the  others.  The  intent  thereby  to  de- 
ixKoA  other  creditors  of  the  mortgagor  can  not  be  inferred,  but  only  thai 
lie  thought  the  security  sufficient  for  his  indemnity  without  these  slaves. 
^KoBsraAosB  is  not  Estopped  vbom  Showing  that  Hb  Nevxb  Intended 
TO  Abandon  the  MoaTOAOE  by  obtaining  a  judgment  and  execution  for 
the  debt  intended  to  be  secured,  and  causing  the  mortgaged  property  to 
be  levied  on  and  sold,  and  becoming  himself  the  purchaser,  under  tha 
false  impression  that  such  sale  drew  with  it  the  lien  of  the  mortgage, 
and  was  superior  to  liens  attaching  after  the  execution  of  the  mort^gsge, 
and  before  the  levy  of  the  execution. 

Dibtob  in  Faiuno  CmouifSTANCBa  icat  Pebfeb  One  Cbkditob,  and 
transfer  to  him  all  his  property,  where  there  are  no  paramount  liens,  and 
the  debt  thereby  intended  to  be  secured  is  not  disproportioned  to  the 
property  received. 

■qjuirr  will  G&ant  Belief  bt  Ayoidino  a  Sale  and  Allowino  a  Mobt- 
QAOEE  TO  Pboceed  Under  the  mortgage,  where  he  has  obtained  judgment 
and  levied  upon  and  purchased  in  the  mortgaged  property,  under  the 
&]se  impression  that  the  levy  of  the  execution  would  draw  to  it  the  lien 
of  tha  mortgage,  and  be  superior  to  all  liens  attaching  since  the  execu- 
tion of  the  mortgage,  especially  upon  his  stipulating  that  the  property 
shall  seU  for  as  much  as  it  did  under  the  execution  sale  at  which  he  pur- 
chased. 

Bill  in  equity  by  StoYer  against  Herrington,  Bonner,  and 
Bums,  praying  that  a  sale  of  two  slaves,  Jane  and  Judy,  by  the 
tsheriff  to  complainant,  together  with  the  stock  and  lands,  be 
confirmed,  or  that  the  same  be  resold  under  his  mortgage,  and 
that  defendant  Bums  be  enjoined  from  proceeding  with  his  suit 
at  law  against  complainant.  The  facts  are  briefly  these:  Her- 
rington mortgaged  to  Stoyer  his  land,  stock,  and  sundry  slaves, 
lor  the  purpose  of  securing  three  promissory  notes  bearing  even 
date  therewith,  payable  in  one,  two,  and  three  years  respectiyely. 
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The  notes  and  mortgage  were  executed  before  witnesses,  and 
with  the  express  understanding  that  the  mortgage  was  given 
to  indemnify  the  complainant  for  all  liabilities  he  was  under 
for  the  mortgagor;  and  the  aggregate  amount  of  the  notes,  it 
was  agreed,  should  be  twenfy  thousand  dollars,  as  the  exact 
amount  of  the  complainant's  liabilities  for  said  mortgagor  could 
not  be  then  ascertained.  Complainant,  among  other  liabilities, 
was  securily  on  two  promissoiy  notes,  payable  to  one  Snipes, 
for  three  iJiousand  three  hundred  dollars  each,  which  he  has 
since  been  obliged  to  pay.  Two  years  after  the  execution  of  the 
mortgage,  Henington  removed  from  the  United  States,  taking 
all  the  slayes  embraced  by  the  mortgage  except  two,  Jane  and 
Judy.  These  slayes,  together  with  the  land  embraced  by  the 
mortgage,  were  sold  under  an  execution  issued  on  a  judgment 
against  Herrington  and  complainant  upon  the  last  note  payable 
to  Snipes,  and  purchased  by  complainant,  and  the  amount  tiiere- 
for,  eleyen  hundred  and  twenfy-three  dollars,  credited  upon  the 
execution.  Jane  had  been  sold  to  defendant  Bums  by  Herring- 
ton  just  before  his  removal  from  the  state,  and  he  now  has  an 
action  pending  against  complainant  to  recoyer  her  or  her  yalue. 
After  the  above  judgment  was  obtained,  the  defendant  Bonner 
sued  out  an  attachment  and  levied  on  the  land,  and,  long  after 
the  sale  under  the  execution,  obtained  a  judgment,  and  levied 
upon  the  land  and  sold  it,  becoming  the  purchaser  himself  for 
fifty  dollars.  Complainant,  at  the  time  of  this  sale,  caused  pub- 
lic notioe  to  be  given  of  his  claim.  Herrington  was  served  by 
publication,  and  fiuUng  to  answer,  the  bill  was  taken  as  con- 
fessed by  him;  Bonner  and  Bums  filed  answers,  which,  admit- 
ting the  mortgage,  insist  that  it  was  without  consideration  and 
voluntary,  intended  to  hinder  and  delay  the  creditors  of  the 
mortgagor;  also  insisting  that  complainant  never  relied  on  the 
mortgage,  but  pointed  out  the  slaves  and  the  land  to  be  sold 
under  the  execution,  and  that  he  can  not  now  set  up  the  mort- 
gage as  a  lien  on  this  property.  The  judgment  on  the  second 
note  to  Snipes  was  rendered  against  Herrington  alone  before  his 
removal,  and  an  execution  levied  upon  sufficient  prox>eriy  to  sat- 
isfy it.  But  a  writ  of  error  was  sued  out,  with  complainant  as 
sole  securily  on  the  bond.  He  only  signed  the  bond,  because 
on  that  condition  H.  agreed  to  sell  him  two  slaves  for  one  thou- 
sand six  hundred  dollars,  in  part  payment  of  a  debt  of  two 
thousand  dollars  which  he  owed  him.  The  proof  established 
these  facts,  and  that  the  complainant's  integrity  was  above  sus- 
picion.    The  chancellor  refused  to  admit  the  proofs  tending  to 
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add  to»  alter,  or  qualify  the  consideration  expressed  on  the  face 
of  the  instrument,  and  that  relating  to  the  complainant's  char^ 
aoter.  He  held  the  mortgage  to  be  fraudulent,  and  <^iaiini««yyl 
the  bill. 

Bethea^  iot  the  plaintiff  in  error. 

SeUera,  for  the  defendant  Bonner. 

Dear,  for  the  defendant  Bums. 

By  Court,  Colueb,  O.  J.  In  SMrras  ei  al.  t.  Gaig  A  MUchM^ 
7  Granch,  34,  a  suit  was  brought  for  the  foreclosure  of  a  mort- 
gage, and  it  was  objected  to  the  yalidify  of  the  deed  that  it  did 
not  truly  state  the  mortgagor's  indebtedness,  but  greatly  exag- 
gerated it.  The  court  said:  "  It  is  true  that  the  real  transaotioD 
does  not  appear  on  the  &oe  of  the  mortgage.  The  deed  pur^ 
ports  to  secure  a  debt  of  thirty  thousand  pounds  sterling,  due 
to  all  the  mortgagees.  It  vma  really  intended  to  secure  difllBr- 
ent  sums,  due  at  the  time  to  particular  mortgagees,  ad^anoea 
afterwards  to  be  made,  and  liabilities  to  be  incurred  to  an  un- 
certain amount.  It  is  not  to  be  denied  that  a  deed  which  mis- 
represents the  transaction  it  recites,  and  the  consideration  on 
which  it  is  executed,  is  liable  to  suspicion.  It  must  sustain  a 
rigorous  examination.  It  is  certainly  always  advisable  fairly 
and  plainly  to  state  the  truth.  But  if  upon  investigation  the 
real  transaction  shall  appear  to  be  fair,  though  somewhat  vari- 
ant from  that  which  is  described,  it  would  seem  to  be  unjust 
and  unprecedented  to  deprive  the  person  claiming  under  the  deed 
of  his  real  equitable  rights,  unless  it  be  in  favor  of  a  person  who 
has  been  in  fact  injured  and  deceived  by  the  misrepresentation:" 
Doe  ex  dent.  DuvaTa  Heirs  v.  McLoskey,  1  Ala.  (N.  S.)  786,  787. 
So  in  Prince  v.  Shepard,  9  Pick.  176,  the  debt  described  in  a 
conveyance  for  the  creditor's  benefit  exceeded  the  amount  really 
due,  yet  it  was  held  that  this  might  be  explained  so  as  to  rebut 
the  presumption  of  fraud.  The  statement  of  the  consideration 
in  the  mortgage  at  a  sum  much  greater  than  what  was  really 
due,  is  at  most  only  presumptive  evidence  of  fraud:  Parker  v. 
Barker,  2  Mete.  423. 

Although  no  consideration  be  mentioned  in  a  deed,  yet  it  is 
not  for  that  cause  void;  for  every  deed  imports  a  consideration, 
and  it  devolves  on  the  party  who  alleges  the  reverse  to  offer 
proof  of  the  want  of  it:  BoyrUon  v.  Bees,  8  Pick.  329  [19  Am. 
Dec.  326];  Glapp  v.  Tirrell,  20  Id.  250.  So  it  has  been  held 
that  a  conveyance  originally  void  as  against  creditors  in  oonse- 
quonce  of  fraud,  may  acquire  validity,  if  the  fraudulent  intent 
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be  al3andon6d»  and  the  coQfinnation  of  the  oonvejanoe  made  for 
adequate  consideration:  Oriental  Bank  v.  HaskinSf  8  Meto.  332 
[87  Am.  Dec.  140].  And  a  mortgage  or  other  transfer  of  prop- 
erty executed  urith  intent  to  defraud  creditors  can  not  be  avoided 
by  them,  unless  the  grantee  participated  in  the  fraudulent  in* 
tent:  Jones  v.  Nbrris,  2  Ala.  526;  Bdrrison  t.  Phillips  Aeademy, 
12  Mass.  456;  Ibster  y.  HaU,  12  Pick.  89  [22  Am.  Dec.  400]; 
Bridge  t.  EgglesUm,  14  Mass.  260  [7  Am.  Dec.  209];  Johnswk  t. 
Mmson,  3  Mete.  63.  Nor  can  a  fraudulent  grantee  be  treated 
as  a  trustee  of  the  grantor,  if  he  has  paid  bonafidef  debts  of  the 
grantor  to  the  full  amount  of  the  property  received:  Thomas  t. 
Ooodwin,  12  Mass.  140;  and  if  he  has  paid  a  less  amount,  he 
shall  be  entitled  to  a  deduction  pro  tamJto  if  there  are  no  para- 
mooni  liens:  Parker  t.  Barker^  8  Mete.  428.  See,  also,  BamM 
T.  8UmUm  S  PoUard,  2  Ala.  196;  Oummings  dk  Cooper  r.  MbOui^ 
kmgh,  6  Id.  324. 

Sometimes  the  question  of  fraud  vel  non  is  determined  upon 
an  inspection  of  the  deed  urithout  the  aid  of  extrinsic  proof: 
Ashurst  T.  Martin,  9  Port.  666;  Oatxam  t.  Poyntz,  4  Ak.  872  [87 
Am.  Dec.  745].  But  in  the  present  case  it  is  not  insisted  that 
the  mortgage  itself  discoyers  a  legal  objection,  but  that  it  is 
defectiye,  because  it  does  not  truly  state  the  consideration;  and 
this  fact  is  brought  to  the  yiew  of  the  court  by  testimony  dliuTkde. 
In  this  aspect  of  the  case  the  existence  of  fraud  must  depend 
upon  the  intention  of  the  parties  as  shown  by  the  proof,  or  in- 
ferred from  established  &cts:  See  the  cases  last  cited,  also 
Wadswarth  y.  Marsh,  9  Oonn.  481;  Jackson  y.  Mia£her^  7  Cow. 
804.  If  the  yiew  taken  of  the  law  be  correct,  there  can  be  no 
question  that  the  depositions  explanatory  of  the  circumstances 
under  which  the  mortgage  was  executed,  and  for  the  purpose  of 
showing  the  extent  of  the  mortgagor's  indebtedness,  are  clearly 
admissible.  And  it  is  equally  dear  that  they  do  not  show  the 
complainant  to  be  guilty  of  a  fraud  in  obtaining  the  mortgage. 
The  statement  of  an  exaggerated  consideration,  in  the  language 
of  some  of  the  cases  cited,  is  at  most  prima  facie  eyidence  of 
fraud,  and  may  be  repelled  by  showing  the  fairness  of  intention 
on  the  part  of  the  mortgagee.  This  has  been  done  by  the  tes- 
timony in  the  cause,  which  yery  satisfactorily  shows  that  the 
complainant  did  not  intend  to  deceiye  any  one,  and  that  the 
consideration  was  misstated,  because  the  amount  for  which  he 
was  the  surety  of  Herrington  was  unknown  to  them  at  the 
time  the  mortgage  was  executed;  and  perhaps  it  was  the  only 
form  in  which  the  security  could  be  obtained;  the  mortgagor 
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may,  and  moBt  probable  did,  intend  to  defraud  his  creditoz8» 
bat  this  we  bave  seen  can  not  prejudice  the  compliBdnant,  who 
did  not  concur  in  such  a  purpose.  That  there  was  a  oonsid* 
eration  for  the  mortgage,  as  well  as  the  amount  of  it,  is  well 
established  by  the  proof.  The  complainant  claimed  nothing 
more  than  was  really  due,  and  thus  far  we  have  seen  his  lien 
may  be  sustained. 

The  purchase  by  the  complainant  of  two  of  the  slaves  em- 
braced by  the  morigage ,  can  not  impair  his  lien  as  to  the  others. 
It  can  not  be  inferred  that  he  intended  thereby  to  assist  in  de- 
frauding the  creditors  of  Herrington.  The  presumption  from 
the  proof  is,  that  he  esteemed  the  securily  sufficient  for  his  in- 
demnity without  these  slaves,  or  if  not,  that  he  considered  it 
most  beneficial  to  himself  to  purchase  them  in  extinguishment 
of  another  debt  that  was  due  him  from  the  mortgagor.  Nor  is 
fraud  a  legal  conclusion  from  the  fact,  that  the  complainant  be- 
came Herrington's  surety  in  a  bond  for  a  writ  of  error,  sued  out 
to  revise  a  judgment  upon  one  of  the  notes  against  which  it  was 
the  object  of  the  mortgage  to  indemnify  him.  Perhaps  it  may 
have  been  supposed  that  the  judgment  would  be  avoided  in  Mo, 
the  complainant  absolved  from  liability  to  pay  the  note,  and  hia 
lien  of  course  discharged.  Be  this  as  it  may,  it  would  seem 
from  the  proof  that  he  did  not  act  from  a  sinister  motive,  but 
was  forced  to  execute  the  bond  in  order  to  obtain  the  two  slaves. 

The  complainant  was  certainly  mistaken,  in  supposing  that  he 
could  enforce  the  lien  of  his  mortgage,  by  causing  an  execution 
to  be  levied  on  the  mortgaged  property,  while  there  were  older 
executions  in  the  sheriffs  hands  against  the  mortgagor's  estate. 
But  this  can  not  operate  as  an  estoppel,  so  as  to  preclude  him 
from  showing  that  he  never  intended  to  abandon  the  mortgage. 
The  proof,  instead  of  showing  that  he  contemplated  such  a  pur- 
pose, warrants  the  inference,  that  he  supposed  the  execution 
when  enforced  for  his  benefit,  acquired  potency  from  the  mort- 
gage. This  accounts  for  the  solicitude  felt  and  efforts  made  by 
the  complainant,  to  cause  the  lands  to  sell  for  a  fair  market 
value  at  the  sheriff*s  sale.  He  was  doubtiess  of  opinion  that  hia 
interest  as  a  mortgagee  would  prevent  competition,  and  the  adver- 
tisement put  up  in  different  places,  was  intended  to  encourage 
bidders  by  quieting  their  apprehensions  as  to  the  titie. 

We  have  seen  that  the  evidence  instead  of  connecting  the  com- 
plainant with  the  fraud  (if  any)  which  was  purposed  by  Herring- 
ton,  entirely  exculpates  him.  The  fact  that  the  latter  was 
embazxassed  and  conveyed  his  entire  estate,  considering,  that 
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the  only  object  of  the  complainant  was  to  indemnify  himself 
against  the  consequences  of  his  suretyship,  can  not  in  any  man* 
ner  affect  the  Talidity  of  the  mortgpAge.  A  party  though  in- 
debted beyond  his  means  of  payment  may  prefer  one  creditor  to 
all  others,  and  transfer  to  him  or  for  his  secnrily,  all  his  prop- 
erty, where  there  are  no  paramount  liens  upon  it.  There  may 
perhaps  be  cases,  where  the  disproportion  between  the  liability 
intended  to  be  secured  and  the  proi>erty  conveyed  is  so  great  as 
to  authorize  the  presumption  of  fraud;  but  the  present  is  not  a 
case  of  that  character.  It  is  clear  that  the  mortgage  imparted 
no  aid  to  the  execution  under  which  the  complainant  purchased, 
and  consequently  he  acquired  no  title  as  against  the  judgment 
and  older  fieri  facias  under  which  Bonner  claims.  The  purchase 
by  Bums  of  (lie  dave  Jane  was  good  against  an  execution,  the 
lien  of  which  was  not  previously  operative.  This  being  the 
case,  the  complainant  is  remediless  unless  chancery  can  inter- 
pose, and  adnunister  relief.  From  the  cause,  as  presented  tons, 
there  is  nothing  attributable  to  him  incompatible  with  honesty 
of  intention,  nor  is  any  sufficient  reason  shown,  why  the  sales  to 
Bonner  and  Bums  should  not  be  avoided,  and  the  purchases  by 
the  complainant  declared  to  be  null;  especially  upon  his  stipu- 
lating that  the  property  should  sell  for  as  much  as  it  did  under 
the  execution  sale  at  which  he  purchased.  This  being  done,  no 
objection  is  perceived  in  the  present  posture  of  the  case  to  a 
foreclosure  of  the  mortgage,  and  a  decree  for  the  sale  of  the 
property  embraced  by  it. 

That  the  cause  may  be  proceeded  in  according  to  the  princi- 
ples of  equity  and  the  rules  of  procedure  therein,  the  decree  of 
the  court  of  chancery  is  reversed,  and  the  cause  remanded,  at 
the  cost  of  the  defendants  in  error. 


Ebbonboxtb  Amount  Stated  nr  a  Mobtoaob  withoat  tead  does  not  vitiato 
mieh  mortgage:  See  Oardon  ▼.  PresUm^  28  Am.  Dea  75,  and  the  oaaea  in  this 
•eriee  oolleoted  in  the  note,  79.  For  Connecticut  doctrine,  see  note  to  /Sm* 
ford  ▼.  Wheeler,  33  Id.  392;  and  NoHh  v.  Belden,  35  Id.  86. 

I>DToa  MAT  Lawfully  Pbefeb  Onx  Cbedxtor  to  Anothxr:  WiUoea  v. 
FerrU,  4  Am.  Dec.  864;  MachU  ▼.  Caims,  15  Id.  477;  Bvffiim  ▼.  Chretn,  20 
Id.  562;  SommervUU  v,  HorUm,  26  Id.  242.  For  full  discuasion  of  thia  right 
and  ita  limitationa,  aee  note  to  Crawford  v.  Taylor,  26  Id.  584.  See^  alao, 
Niolan  v.  Douglas,  30  Id.  368;  SkipwUh  ▼.  Cunningham,  31  Id.  642;  Andor- 
•on  T.  FuMer,  36  Id.  290. 

Thb  FBiNdPAL  CASB  IS  GiTBD  to  the  effect»  that  though  a  mortgagor  may 
intend,  by  the  execution  of  a  mortgage,  to  hinder,  delay,  and  defraud  hit 
creditora,  yet  if  the  mortgagee  have  no  knowledge  of  the  intent,  the  mort- 
gage ia  vidid  and  will  be  auatained,  in  Anderson  v.  Hooks,  9  Ala.  704,  and 
Abercrornbie  v.  Bradford,  16  Id.  560.    A  mortgagee  may  releaae  a  part  of 
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ibib  mortgaged  estate,  from  the  opentioii  of  tbe  aioirtgige,  wiihoat  impeiriag 
Idi  right  to  look  to  the  rendae:  Hdn  qf  JTohnan  ▼.  Bastk  qfKorfcUt^  12  Id. 
871.  A  mortgage,  foanded  on  a  valuable  and  adeqoate  consideration,  will 
not  be  declared  Toid  for  f rand,  when  assailed  by  *  sabseqnent  purchaser  *t 
cxeoation  sale  against  the  mortgagor,  on  proof  of  the  mortgagor's  embamssed 
Qonditioiiy  and  relationship  to  the  mortgagee:  TVoy  r.  BmUk^  88  Id.  460L 


Obawfobd  v.  Gluts  kf  al. 

[7  AtamiM>,  107.] 

CUnnRBB  katFuui)  nr  AByLmairr  aPensivo  AlKAomaniTolthadsU 

«pon  whioh  he  is  saed. 
PanDMUi  OF  AH  Attaohmkiit  DoaB  KOT  Bab  thb  Fbobkjdtiov  of  A  nit 

by  the  original  creditor  agpunst  the  garnishee,  bat  merelj  snspendi  hia 

right  of  action  until  the  attachment  is  determined. 
Gabhibhxe,  Flsadino  ur  Abatsmbnt  a  GABNiSHiiiDrr  Vmavao  wosl  Samb 

Debt,  must  set  forth  in  his  plea  the  prooeedings  at  large,  that  it  may  be 

seen  that  the  right  te  attach  the  debt  existed,  and  that  the  law  has  been 

strictly  porsned* 
FuA  nr  Abatbmknt  or  a  QABNxsHiCEirT  Pbndzno  vob  thb  Bamm  Dbbt 

IB  Bab,  that  does  not  aver  that  the  coort  from  which  it  is  issoed  has 

Jurisdiction,  or  that  fails  to  allege  that  the  affidavit  required  by  law  upon 

suing  out  garnishment  process  was  made,  or  to  aver  that  the  entire  debt 

was  attached,  if  not,  a  portion  thereof,  steting  it 

Abbumhut  by  Olute  and  Mead  against  Oia^ord,  as  indorsees 
of  a  promissoiy  note  made  by  him,  payable  to  D.  Jones.  The 
defendant  pleaded  a  writ  of  garnishment,  issued  from  the  cir- 
onit  court  of  the  United  States,  commanding  him  to  appear  at 
the  next  term,  and  answer  as  to  his  indebtedness  to  D.  Jones; 
and  that  he  appeared,  and  the  debt  due  upon  the  said  note  was 
then  and  there  placed  in  the  custody  of  the  law,  and  that  ibe  said 
garnishment  and  attachment  are  still  pending  in  the  said  circuit 
court,  etc.  The  plaintiffs  demurred  to  this  plea,  which  de- 
murrer was  sustained.  The  defendant  then  pleaded  the  genenJ 
issue,  and  judgment  was  recovered  against  him.  He  assigns  as 
error  the  judgment  sustaining  the  demurrer. 

Plaintiff  in  person  filed  written  argument. 

Lesaesne^  for  the  defendants  in  error. 

By  Court,  Obmond,  J.  We  think  it  perfectly  clear,  both  upon 
principle  and  authority,  that  the  matter  of  this  plea  is  good  in 
abatement.  Tbe  attaching  creditor  by  the  service  of  Uie  gar- 
nishment has  acquired  a  lien  on  the  debt  in  the  hands  of  the 
defendant,  and  we  must  presume  that  the  circuit  court  of  the 
United  States  having  acquired  jurisdiction  over  the  subject,  will 
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enforce  the  prior  right,  which  the  plaintiff  in  the  attachment 
has  acquired  by  the  leyj  of  the  garnishment,  even  if  this  court 
should  disregard  it.  As  it  is  not  certain  that  the  plaintiff  in  at- 
tachment will  be  able  to  enforce  his  lien,  the  pendency  of  the 
attachment  does  not  bar  the  prosecution  of  a  suit  by  the  orig- 
inal creditor  against  the  garnishee,  but  merely  suspends  his 
light  of  action  until  the  attachment  is  determined.  In  Ihnbree 
T.  CoUins  and  Collins  t.  Ednna,  6  Johns.  101,  the  defendant  to 
an  action  by  the  original  creditor  in  New  York,  pleaded  in 
abatement  an  attachment  pending  for  the  same  debt  in  Mary- 
land, and  the  court  held  the  plea  good.  The  same  doctrine  was 
affirmed  in  Bowne  v.  Joy,  9  Id.  221,  and  in  Brook  t.  Smith,  1 
Balk.  280.    See  also  Com.  Dig.,  Attachment,  H,  719. 

The  case  of  Cook  y.  Field,  3  Ala.  53,  is  relied  on  by  the  plaint- 
iffs counsel  as  decisive  of  this  case  against  the  plea.  The  point 
there  decided  is  that  an  unsatisfied  judgment  against  a  garnishee 
can  not  be  pleaded  in  bar  of  a  suit  afterwards  brought  by  the 
original  creditor,  and  the  argument  iis,  that  if  a  judgment  will 
not  operate  as  a  bar  a  fortiori,  a  suit  which  is  only  proceeding 
to  judgment,  will  not  suspend  the  creditor's  right  to  proceed 
for  Uie  reboTeiy  of  his  debt.  The  principle  of  tiiat  decision  is, 
that  an  unsatiE^ed  judgment  against  the  garnishee  is  no  bar  be- 
cause it  may  never  be  enforced — ^the  attaching  creditor  having 
the  right  under  our  attachment  law  to  enforce  the  collection  of 
his  debt  either  against  the  garnishee  or  the  original  debtor;  the 
tmezecuted  judgment  therefore  is  no  bar.  But  the  gamiahee 
before  judgment  obtained  against  him  has  not  the  right  to  dis- 
charge himself,  by  paying  the  debt  on  which  he  is  garnished; 
and  as  the  garnishment  is  a  lien  upon  the  debt  he  owes  the  orig- 
inal creditor,  which  when  reduced  to  judgment  will  be  conclu- 
sive against  him,  if  he  can  not  be  protected  by  pleading  the  suit 
pending,  he  will  have  to  pay  the  debt  twice,  without  any  fault 
of  his,  a  result  which  could  not  be  tolerated. 

Although  it  is  a  clear  right  in  the  garnishee  to  plead  in  bar 
an  executed  judgment  against  him,  or  in  abatement,  a  garnish- 
ment pending  for  the  same  debt,  when  sued  by  the  original 
creditor,  great  strictness  has  always  been  required  in  the  plea, 
and  for  most  obvious  reasons.  The  rights  of  the  creditor  ought 
not  to  be  impaired,  unless  it  is  clearly  shown  that  his  debtor, 
the  garnishee,  has  been  legally  compelled  to  pay  the  debt  to 
another.  For  these  reasons,  it  is  held  to  be  necessary  that  the 
plea  should  show  the  proceedings  at  large,  that  it  may  be  seen 
that  the  right  to  attach  the  debt  existed,  and  that  the  custom,  or 
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attachment  law,  has  been  strictly  pnrsaed:  See  the  authoritiea 
to  this  effect  collected  in  1  Com.  Dig.,  Attachments,  I,  727.  In 
Morris  y.  Ludlam,  2  H.  Bl.  362,  it  was  held,  that  it  was  neoes- 
saiy  to  aver  in  the  plea,  that  the  defendant  in  attachment  waa 
indebted  to  the  plaintiff  within  the  city  of  London,  as  this  waa 
necessary  under  the  custom  of  the  cily  to  authorize  the  attach- 
ment. Indeed,  such  are  the  difficulties  attending  the  plea,  that 
it  is  considered  imprudent  to  plead  the  matter  specially  in  bar, 
when  it  may  be  given  in  evidence  under  the  general  issue,  as  is 
the  case  when  the  action  is  assumpsit.  See  the  note  to  JkirbOTs 
Case,  1  Saund.  67. 

The  plea  in  this  case  is  bad,  because  it  does  not  show  that  the 
circuit  court  of  the  United  States  had  jurisdiction  to  issue  the 
garnishment.  Waiving  all  consideration  of  the  question,  that 
it  is  not  averred  in  the  plea  that  the  circuit  court  had  jurisdic- 
tion to  render  a  judgment  against  David  Jones,  the  assignor  of 
the  plaintifiis,  and  also  whether  the  courts  of  the  United  States 
can  issue  process  of  garnishment  upon  their  judgments — ^to  give 
the  court  jurisdiction,  it  should  have  been  averred  in  the  plea, 
that  the  affidavit  was  made,  which  is  the  authority  for  issuing 
the  process  under  the  statute  of  this  state:  Clay's  Dig.  259,  sees. 
1,  2.  A  judgment  creditor  has  not  the  right  as  a  consequence 
of  his  judgment  to  sue  out  garnishee  process,  but  to  entitle  him 
to  it,  must  make  the  affidavit  which  the  statute  requires.  The 
necessily  for  this  averment,  is  more  apparent,  when  we  consider 
that  the  process  is  not  issued  by  a  judicial  officer,  but  ex  parte 
by  the  clerk  of  the  court,  on  the  application  of  the  plaintiff,  and 
if  any  intendment  in  favor  of  the  regularity  of  the  proceedings 
could  be  indulged  in,  which  we  have  seen  is  not  allowed  in  such 
a  plea  as  this,  it  could  not  be  made  in  favor  of  a  mere  ministe- 
rial act  such  as  this  is.  It  was  therefore  necessary  that  the  plea 
should  have  contained  an  averment  that  the  proper  affidavit  waa 
made,  without  which  the  court  had  no  jurisdiction. 

Again  it  should  have  been  averred  in  the  plea,  that  the  en- 
tire debt  was  attached,  if  such  was  the  fact,  and  if  not,  what 
portion  thereof.  This  could  only  appear  in  such  a  case  as  this 
by  the  record  of  the  judgment,  on  which  the  attachment  issued, 
or  at  least  by  the  averment  of  the  amount  recovered.  The  writ 
of  garnishment  merely  requires  the  garnishee  to  appear  and  an- 
swer what  he  is  indebted  to  the  defendant  in  attachment;  it 
affords  no  information  whatever  as  to  the  amount  claimed  from 
the  defendant  in  attachment.  The  averment  therefore  in  the 
plea,  that  the  debt  was  attached  by  the  service  of  a  garnishment. 
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do68  not  show  that  the  entire  debt  was  attached,  it  may  be  bat 
a  small  portion  thereof.  There  may  be  other  objections  to  the 
plea,  but  these  are  sufficient  to  show  that  the  plea  is  bad,  and 
that  the  demnrrer  to  it  was  correctly  sustained.  Notwithstand* 
ing,  it  is  certain  that  an  attachment  pending,  may  be  pleaded 
in  abatement,  against  a  suit  by  the  creditor,  for  the  same  debt. 
We  think  the  garnishee  has  the  right,  and  it  would  be  the  most 
oonvenient  practice,  to  apply  to  the  court  in  which  such  suit  is 
pending  for  a  stay  of  proceedings,  until  the  attachment  suit  is 
determined;  which  it  would  be  the  duly  of  the  court  to  allow, 
upon  being  certified  of  the  fact  of  the  pending  attachment  for 
the  same  debt.  And,  notwithstanding,  an  omission  to  plead 
the  fact  in  abatement,  or  an  ineffectual  attempt  to  do  so,  it 
would  still  be  the  duly  of  the  court  upon  the  application  of  the 
garnishee,  to  stay  the  issuance  of  execution  until  the  attachment 
is  determined,  upon  a  satisfactory  indemnily  being  executed  by 
the  garnishee.  See  the  case  of  IHtegerald  t.  CaldweWa  Executors^ 
4  Dall.  251,  where  that  course  was  pursued  in  a  similar  easel 
Ijet  the  judgment  be  affirmed. 


PxHDXKOT  ov  AN  Atxaohmxmt  of  the  debt  roed  upon,  may  be  pleaded  In 
abatement;  8ooU  r.  OoUman^  15  Am.  Dea  71.  Jadgment  against  a  gamlshee 
Is  not  a  defense  when  sued  by  his  original  creditor,  unless  the  jadgment  haa 
been  satisfied:  Cook  ▼.  FUHd,  36  Id.  437.  A  foreign  attachment  levied  on  a 
debt  due  the  defendant  in  the  plaintiff's  own  hands,  is  not  a  defense  to  a  snb- 
seqnent  action  by  the  defendant  therein  to  recover  the  attached  debt,  with- 
out proof,  other  than  the  jadgment  in  the  attachment  suit,  of  the  existence  of 
the  debt  on  which  the  attachment  issaes:  Moyer  y.  Lobengehr^  28  Id.  723.  The 
principal  case  is  cited  and  approved  in  Crtmford  v.  Slade,  0  Ala.  887,  to  the 
efleet  that  a  plea  of  a  pending  attachment  for  the  same  debt.  Is  bad,  that  does 
not  show  that  tiie  ganushment  was  properly  sued  out,  by  alleging  those  facts 
that  anthorue  the  derk  of  the  coort  to  lanie  the  procew. 


CASES 


SUPREME  COURT 


07 

ARKANSAS. 


Ingush  v.  Bbenemak. 

[6  ASKAHBAB,  877.1 

▲unouTiov  nr  Matxbial  Past  ov  an  Instbuhssit  avoids  it. 

Dati  n  HOT  KiOBsaABT  TO  Vauditt  ov  Nots.    The  date,  none  beiiig 

named,  is  compated  from  the  delivery  or  issaing  of  the  note. 
Altkratiok  oav  bb  Bfticted  bt  Insbbtion  ov  Datb  where  it  has  been 

omitted,  as  well  as  by  the  changing  of  a  date  ah«ady  aflixed. 
Wbbbb  Datb  ov  Ibstbxticbnt  is  Immatsbial,  its  insertion  after  delivery^ 

by  the  holder,  does  not  vitiate  it. 
Wrbbb  a  Kotb  n  Complbtb  wubn  Dbuvbbbd  to  the  holder,  he  oaa  not 

alter  it  withont  an  authority  in  fact  from  the  drawer. 
HoLDBB  FiLLZVO  w  BLANK  lOB  Datb  in  a  note,  after  its  delivecy  to  him,  by 

which  the  time  of  payment  is  aooelerated,  withont  the  consent  of  tlie 

maker,  renders  the  note  void. 
BuBiUDf  or  Pboov  is  on  Pabtt  Altbbiko  Notb  to  show  that  it  was  done  by 

aathority  of  the  maker. 

Assumpsit  on  a  promissoiy  note  drawn  by  the  defendant  and 
ofhers  in  faTor  of  Bningard.  It  was  signed  by  the  makers,  with 
a  blank  left  for  the  date,  and  delivered  in  that  condition  to 
Brungard.  The  note  in  suit  bore  a  date  almost  a  month  before 
the  time  of  its  delivery.  The  plaintiff  moved  the  court  to  in« 
struct  the  jury  that  a  party  who  signs  a  note  in  blank  and  de« 
livers  it,  thereby  authorizes  the  holder  to  fill  in  the  blank;  that 
it  was  upon  the  defendants  to  prove  that  it  was  altered  contraiy 
to  agreement;  that  a  deed  or  bond  could  not  be  delivered  to  the 
obligee  as  an  escrow,  and  likened  the  note  in  this  case  to  a  bond. 
The  defendants  moved  the  court  to  instruct  that  the  plaintiff 
must  prove  the  execution  of  the  identical  instrument,  or  show 
{hat  it  was  altered  by  the  authority  and  consent  of  the  defend- 
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mntSy  and  that  otherwise  the  note  wonld  be  void.  The  court 
refused  to  give  the  defendants*  instructions,  but  gave  those  asked 
for  hy  the  plaintiff.  Defendants  excepted.  Verdict  for  plaintiff; 
defendants  brought  a  writ  of  error. 

Gummins,  TrapnaUf  and  Cocke,  for  plaintiflh. 

Ashley  and  Watkins,  corUra. 

By  Court,  Sebasiian,  J.    The  only  question  raised  by  the  bill 
of  exceptions  is,  whether  the  filling  up  of  the  blank  for  the  date 
was  such  an  alteration  as  avoided  the  note.    The  evidence  fully 
establishes  the  fact,  that  the  blank  for  the  date  was  unfilled 
when  finally  delivered  to  Brungard,  and  that  the  date  was  after- 
wards inserted  either  by  him,  or  by  Breneman,  as,  in  the  absence 
of  evidence  to  the  contrary,  the  legal  presumption  is,  that  it  was 
inserted  by  one  who  had  the  legal  custody  of  the  note.    Accord- 
ing to  the  view  which  we  entertain,  it  is  immaterial  whether  the 
alteration  were  by  them,  or  by  any  other  person,  as  it  would  not 
then  be  the  same  obligation,  and  this  is  the  question  raised  by 
the  pleadings:  Master  v.  Miller,  4  T.  B.  320.    It  is  quite  imma- 
terial whether  the  alteration  is  affected  by  the  changing,  eras- 
ing, or  inserting  a  date,  the  legal  consequences  are  the  same. 
The  principle  extracted  from  all  the  cases  is,  that  any  alteratior 
in  a  material  part  of  any  instrument  or  agreement,  avoids  it 
oecause  it  thereby  ceases  to  be  the  same  instrument.    It  is  a 
rule,  founded  in  good  sense  and  policy,  and  protects  the  in- 
tegrity of  such  instruments  from  violation  by  refusing  to  alter 
them.    Every  sanction  to  their  safety  and  uninterrupted  circula- 
tion, free  from  alteration,  should  be  afforded.     If  the  note, 
when  signed  and  finally  delivered  by  the  payors  to  the  payee, 
was  perfect  and  of  legal  obligation,  an  alteration  could  be 
effected  as  well  by  the  insertion  of  a  date,  where  it  had  been 
omitted,  as  by  the  changing  of  a  date,  already  afbed,  because, 
then  the  obligation  of  the  parties  is  altered.    The  date  was  not 
necessary  to  the  validity  of  the  note,  and  in  that  shape,  after  de- 
livery, it  was  the  legal  and  definite  obligation,  and  afforded  a 
legal  right  of  action  to  the  payee:  Chit,  on  Bills,  168;  ArmiUr. 
Breame,  2  Ld.  Baym.  1076;  Oiles  v.  Bourne,  6  Mau.  &  Sel.  73; 
2  Chit.  300;  Lansing  v.  Gaine,  2  Johns.  800  [3  Am.  Dec.  422], 
and  numerous  cases  which  establish  the  principle  mentioned, 
and  that  the  date  in  such  cases,  is  computed  from  the  delivery 
or  issuing. 
It  is  advisable  in  most  cases  to  insert  a  date,  as  it  has  been 
that  the  date  is  prima  facie  evidence  of  its  having 
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been  made  on  the  day  of  the  date:  Taylor  v.  Kinloch,  1  Stark. 
176;  but  the  quesftion  which  we  are  considering  is  not  whether 
the  note  in  that  shape  was  imperfect  in  form,  but  whether  it  was 
perfect  in  obligation.    The  note  was  due  two  years  after  date, 
which,  according  to  the  cases  above,  was  to  be  computed  from 
the  day  of  its  delivery,  which  was  about  the  last  of  March,  or 
first  of  April.    The  date  inserted  was  the  fourth  day  of  March» 
by  which  the  day  of  payment  was  accelerated  nearly  one  month. 
The  legal  operation,  therefore,  of  the  note,  when  delivered,  waa 
not  the  same  which  it  imported  after  its  alteration.    This  was 
the  very  principle  of  the  case  of  Master  v.  MUler,  4  T.  B.  320, 
in  which  the  date  of  an  acceptance  had  been  altered  from  the 
tweniy-sizth  to  the  twentieth  day  of  March,  by  which  the  day 
of  payment  had  been  accelerated,  and  the  note  held  to  be 
avoided.    And  the  law  is  the  same,  where  the  alteration  is  by  the 
payee,  witliout  the  consent  of  the  payor,  by  which  the  time  of 
payment  is  retarded:  Bank  of  the  United  States  v.  Russet  db  Boone, 
3  Yeates,  391.    Any  alteration  in  a  material  point,  whether  for 
the  benefit  of  the  payor  or  not,  without  his  consent,  vitiates  the 
instrument;  and  the  date,  though  not  material  to  give  legal 
vitality  to  the  note,  was  made  material  in  this  case,  as  fixing  tiie 
time  of  payment.    If  the  date  had  been  immaterial,  as  where 
its  office  is  only  to  fix  the  time  of  execution,  and  does  not  have 
any  reference  to  the  time  of  performance,  its  insertion  would  be 
of  no  consequence,  or,  if  inserted  only  to  supply  or  declare  the 
real  intention  of  the  parties,  it  would  not  vitiate  the  note:  AU" 
wood  V.  Oriffin,  By.  &  M.  425;  or  if  the  date  had  been  inserted 
in  accordance  with  the  actual  time  of  execution  and  deliveiy,  it 
would  not  have  avoided  the  obligation,  for  in  such  case  it  is 
still  the  same  obligation.     The  application  of  these  principles 
to  the  case  was  not,  however,  warranted  by  the  facts  before  the 
jury,  which  showed  no  mistake  to  be  coirected,  and  expressly 
disproved  the  truth  of  the  date  as  evidence  of  the  time  of  ex- 
ecution. 

According  to  the  principle  before  referred  to,  the  circuit  court 
vms  not  warranted  in  charging  the  jury  ''  that  the  filling  up  of 
a  blank  date  in  a  promissory  note  by  the  holder,  to  whom  it  is 
delivered,  is  not  an  alteration  or  erasure  of  it."  There  is  a  class 
of  cases  where  the  filling  of  blanks  is  no  avoidance  of  the  note, 
and  which  will  bind  the  other  parties  on  the  ground  of  a  pre- 
sumed or  actual  consent  to  such  alteration.  When  a  person  in- 
dorses a  note  with  blanks  for  date,  sum,  etc.,  and  intrusts  it  to 
the  maker,  he  thereby  gives  him  a  letter  of  credit  for  an  indefi- 
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xiiie  sum,  and  constitates  him,  by  implication  of  law,  his  agent 
in  the  filling  up  of  the  blanks:  Busael  v.  Langstaffe,  2  Doug. 
616;  Violett  r.  PatUm,  5  Oranch,  142;  S.  C,  2  Pet.  Oond.  Kep. 
214;  Bank  of  the  GommonweaUh  v.  McChord  A  Payne,  4  Dana,  191 
[29  Am.  Dec.  398];  and  the  law  is  the  same  where  one  of  several 
co-obligors  in  a  note,  signs  it  in  blank  and  delivers  it  to  the  other 
payee.  He  thereby  gives  him  a  general  authority  to  fill  it  up  at 
his  discretion:  4  Dana,  191. 

The  reason  upon  which  these  cases  proceed  is,  that  while  the 
note  is  incomplete  and  in  fieri,  it  is  not  the  obligation  of  the 
parties,  and  that  any  alteration  effected  by  the  persons  to  whom 
it  is  intrusted,  is  presumed  to  be  by  the  consent  of  the  others. 
This  distinction  pervades  all  the  cases  of  implied  authority. 
But  as  soon  as  the  instrument  is  complete  by  passing  into  the 
hands  of  another  person,  and  becomes  an  available  securiiy, 
such  implied  authority  ceases,  and  an  authority,  in  fact,  is  neces- 
saxy;  because  any  alteration  then  made  without  the  consent  of 
the  other  parties,  either  changes  their  contract,  or  creates  an  ob- 
ligation where  none  subsisted  before,  and  such  was  the  ground 
upon  which  the  case  of  OruicMy  v.  Mann,  6  Taunt.  629,  was  de-^ 
dded.  In  that  and  many  other  cases  cited  at  the  bar,  whero> 
parties  have  been  held  bound,  alterations  after  the  negotiation^ 
of  the  note,  they  were  so  declared,  not  because  it  was  the  case  of 
a  blank,  but  because  there  was  an  express  authority  to  fill  it.. 
When,  therefore,  the  note  in  this  case  was  in  the  hands  of  any- 
one of  the  co-obligors  before  delivery,  it  would  have  been  com* 
petent  for  any  one  of  them,  to  whom  it  was  intrusted,  to  have 
filled  up  the  blank,  because  this  was  not  inconsistent  with  the 
general  authority  resulting  by  law,  and  the  whole  matter  might 
be  said  to  be  still  infieri;  but  as  soon  as  it  was  delivered  to  the 
payee,  it  was  beyond  their  control,  and  Brungard  having  ac- 
cepted it  in  that  condition,  as  perfect,  was  not  at  liberty,  with- 
out the  assent  of  the  payors,  to  insert  a  date  different  from  the 
true  date.  It  therefore  devolved  upon  the  plaintiff  to  prove  his 
authority  to  insert  the  date  of  fourth  of  March,  which  he  failed 
to  do.  Upon  general  non  est  factum  the  proof  lies  upon  the 
plaintiff:  Pope  v.  Latham,  1  Ark.  66.  We  therefore  think,  that 
the  court  erred  in  overruling  all  of  the  instructions,  which  the 
defendants  asked,  and  erred  also,  in  giving  all  the  instructions 
asked  by  the  plaintiff,  except  so  far  as  he  charged  the  plaintiff, 
that  a  deed  can  not  be  delivered  to  the  obligee  as  an  escrow. 
The  circuit  court  should  have  told  the  jury  that,  in  such  case,  no 
.  authority  waa  implied  by  law,  but  that  it  requires  express  author- 
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iiy  to  fill  up  the  date,  which  might  be  proved  by  direct  testi* 
mony,  or  inferred  from  circumstances. 

Inasmuch  as  the  instructions  of  the  court  probably  influenced 
the  jury  materially,  in  their  finding,  we  must  reverse  the  judg- 
ment, and  remand  the  case  for  a  new  trial,  with  instructions  to 
be  proceeded  in,  according  to  law,  and  not  inconsistent  with 
this  opinion. 

Altbbation  09  Imstbumbitts,  Eftbot  ov:  See  note  to  BlackwcU  v.  Xchm,  82 
Am.  Bea  676 ;  Davis  v.  IktOer,  86  Id.  334 ;  Eddy  v.  Bond,  Id.  767;  Httmpiutgs 
T.  QmOcw,  38  Id.  490.  The  notes  to  these  cases  refer  to  other  dedskaisia 
this  series. 


Htnson  v.  Dunk. 

[6  Abwatwai,  886.] 
^INEBAL  Plba  or  Fbaud  is  Bad.    The  party  whose  oondaot  is  son^t  to 

be  impeached,  has  a  right  to  be  apprised  of  the  facts  which  constitute 

the  alleged  fraad. 
PoBOHASXB  TO  Bescind  CoiiTBACT  07  Salx  most  put  the  vendor,  or  oflEbr 

to  put  him,  in  the  same  sitoation  he  was  in  before  the  deUveiy  of  the 

property. 
Plba  Seitiko  up  Dxvbnbx  of  Fbaud  in  a  sale»  as  a  defense  to  an  aotioii 

for  the  purchase  money,  is  bad,  when  it  fails  to  allege  a  retnm  d  th« 

property  or  an  offer  to  retain. 
AonoN  OAK  KOT  BB  MADTTAnnsD  FOB  Bbeach  of  Wabbamtt»  whether 

express  or  implied,  unless  there  has  been  a  recovery  by  the  real  owner. 

It  is  necessary  in  sach  a  case  for  the  pleading  to  show  that  the  vendee 

has  been  evicted  or  lawfully  deprived  of  the  nse  and  possession  of  the 

property. 

Debt  on  two  bonds  given  by  the  defendant,  Hynson,  to  seome 
payment  for  a  dave  sold  to  the  defendant  bj  the  plaintiff.  The 
defendant  filed  three  pleas:  1.  That  the  bonds  were  obtained 
by  fiaud  and  misrepresentation,  as  the  plaintiff  had  represented 
the  slave  to  be  a  good  mechanic,  brick-mason,  and  brick-hijer, 
when  he  was  not.  2.  A  general  plea  that  the  bonds  were  ob- 
tained by  fraud,  and  ther^ore  void.  3.  That  plaintiff  warranted 
the  title  to  the  slave,  and  that  he  had  no  title  whatever;  there- 
fore the  bonds  were  void.  The  plaintiff  demurred,  and  assigned 
as  reasons,  that  the  first  plea  was  no  defense  at  law,  but  fell 
within  the  juiisdiotion  of  equity;  also,  that  it  did  not  allege  an 
offer  to  return  the  property;  that  the  second  plea  was  general, 
and  therefore  bad;  that  the  third  plea  did  not  allege  an  eviction, 
or  that  anyadverse  claim  had  been  set  up.  Demurrer  sustained; 
final  judgment  for  plaintiff.    The  defendants  brought  error. 
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Fowler  ^  for  fhe  plaintiff. 

WHUam  Byen^  contra. 

By  Court}  Laot,  J.  This  is  an  action  of  debt,  brought  bythe 
defendant  in  error  against  the  plaintiffs  on  two  writings  obliga- 
torj.  The  defense  set  up  is  a  general  and  special  plea  of  fraud 
in  the  sale  and  deliveiy  of  a  slave,  and  want  of  title  in  the  ren- 
dor.  The  general  plea  of  fiaud  is  unquestionably  bad.  Our 
statute  is  express  on  the  subject,  for  it  declares  that  "  the  de- 
fendant, by  special  plea,  ma,7*3]Qp^kOh:or  jgo  ^ntof  the  v^zisidtt^  : 
tion  of  a  writing  under  seal  in  .the  isu^ipe  xounner  es  if  such  writ- 
ing had  not  been  sealed:"  B.  S.,  c.  116,  sec.  74;  and  upon 
principle,  a  general  plea  of  fraud  is  not  good.  The  party,  whose 
conduct  is  sought  to  be  impeached,  has  an  unquestionable  right 
to  be  apprised  of  the  facts  which  constitute  the  fiaud;  otherwise 
he  might  be  taken  by  surprise  on  the  trial. 

The  other  pleas  are  equally  def  ective,  as  the  case  of  Sumner  t. 
Oray^  4  Ark.  471  [88  Am.  Dec.  89],  unquestionably  proves.  If 
a  purchaser  wishes  to  rescind  a  contract  of  sale,  he  must  put  the 
vendor,  or  offer  to  put  him,  in  the  same  situation  he  was  in  b^ 
fore  the  delivery  of  the  property.  He  will  not  be  allowed  to 
retain  the  property  and  protect  himself  against  the  payment  of 
the  purchase  money.  If  he  retain  the  property,  he  can  not  treat 
the  contract  as  void  for  want  of  consideration  upon  the  ground 
of  fraud.  The  defense  set  up  by  the  plea  of  fraud,  fails  to 
allege  that  the  plaintiffs  in  error  returned  the  property,  or 
offered  to  return  it.  For  this  defect  it  was  rightly  adjudged 
insufficient.  Again,  it  wholly  fails  to  aver  that  the  servant  is  of 
no  value  whatever.  Where  a  vendee  relies  on  the  warranty  of 
title,  whether  express  or  implied,  there  must  be  a  recovery  by 
the  real  owner,  before  an  action  can  be  maintained  for  a  breach 
of  contract.  This  is  in  the  nature  of  an  eviction,  and  it  is  neces- 
sary in  such  a  case,  for  the  pleading  to  show  that  the  vendee 
had  been  evicted,  or  lawfully  deprived  of  the  use  and  possession 
of  the  property;  and  in  omitting  to  do  this,  it  discloses  no 
breach  of  the  warranty.  It  would  be  unjust  to  permit  the  ven- 
dee to  retain  possession  and  enjoy  the  benefit  of  the  property^ 
and  put  his  vendor  at  defiance.  The  plea  of  want  of  title  in  the 
vendor  is,  therefore,  no  bar  to  the  action,  and  the  demurrer  to 
it,  as  well  as  to  the  other  pleas  of  fraud,  was  properly  sustained. 

Judgment  afibnned. 

GxMKBAL  Plba  07  Fbavd:  See  note  to  QHu  v.  Fifftafiw,  37  Am.  Bea 
602,  where  the  caeee  in  this  series  are  coUected. 
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BasoissioN  OF  CoNT&ACiT  OR  Fraitd:  See  Kdae  t.  John,  36  Am.  Dec  148; 
Camp  y.  Camp,  Id.  423;  CuBum  y.  Branch  Bankf  37  Id.  725;  Vaorhea  ▼. 
Mkurif  38  Id.  688,  and  notes,  referring  to  other  cases  in  this  series.  - 

Evionoir  bt  a  Paramoukt  Tftlb  must  bv  Allbobd  to  charge  a  party 
for  breach  of  a  covenant  of  warranty,  or  for  quiet  enjoyment:  Logan  t. 
Moulder,  33  Am.  Dec.  338.    See  also  Sumner  v.  Cray,  38  Id.  39. 


• « 


.  •  • 


*  •  •, 


...Snjeed  v.  State, 


•  «i «. 


,       ^     -  •  •  ,  •  £|(  ABKAN8Afl/481.] 

••'     : :    :  t'  •  ^  •  •   * 
LABcncNT  IS  Fklont  at  Common  Liw.*  - 

Ko  Inbictmsitt  ros  Felony  shall  bb  Tbued,  unless  the  defendant  be  per- 
sonally present  during  the  trial. 

Tbbdict  can  not  bb  Rendered  in  Prisoner's  Absence;  and  sneh  a  ver- 
diot  is  void.  This  principle  applies  where  the  prisoner  is  oot  on  bail, 
the  law  not  regarding  the  cause  of  his  absence,  as  whether  he  is  away 
voluntarily  or  against  his  wilL 

iNDioncsNT  for  larceny.  On  the  trial,  the  defendant  was  on 
bail,  and  was  not  present  part  of  the  time  while  it  was  progress- 
ing, nor  when  the  jury  returned  a  verdict  of  guiliy,  and  were 
discharged.  No  judgment  was  at  the  time  rendered  on  the 
▼erdict.  At  the  next  term,  the  attorney  general  ordered  the 
defendant  into  custody,  and  moved  the  court  to  render  judg- 
ment  on  the  verdict.  The  defendant  moved  that  judgment  be 
not  rendered,  as  he  was  not  present  when  the  verdict  was  re- 
turned. Motion  overruled,  and  judgment  rendered.  Defend* 
ant  appealed. 

Walker,  for  the  appellant. 
Waikvns,  attorney  general,  contra. 

By  Court,  Sebastian,  J.  The  offense  with  which  the  prisoner 
stood  charged,  was  larceny;  and  this  is  felony  by  the  common 
law.  In  such  cases,  by  our  revised  statutes,  p.  807,  sec.  154,  no 
indictment  for  a  felony  shall  be  tried,  unless  the  defendant  be 
personally  present,  during  the  trial.  This  was  only  declaratoiy, 
and  an  afiirmance  of  the  common  law,  which  would  not  allow 
any  proceeding  affecting  life,  or  liberty,  to  be  had  in  the  absenoe 
of  the  prisoner,  and  when  any  step  was  to  be  taken  in  the  cause, 
the  prisoner  was  to  be  present  personally,  lest  in  so  important  a 
matter,  he  should  be  prejudiced.  This  care  of  the  law  for  hia 
safety,  was  extended  through  the  whole  trial,  from  his  arraign- 
ment to  his  final  conviction  or  acquittal.  No  verdict,  therefore, 
could  be  properly  rendered  in  court  in  the  prisoner's  absenoe. 
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because  he  was  not  there  to  make  objection  to  or  a^ail  himself 
of  them.  The  authorities  are  express  upon  this  point:  1  Chit. 
Crim.  L.;  State  v.  France,  1  Overt.  434;  Nomaque  v.  People ,  1 
Breese,  145  [12  Am.  Dec.  157];  People  v.  Perkins,  1  Wend.  91. 
And  where  the  defendant  is  out  on  bail,  the  principle  is  the 
same;  the  law  not  regarding  the  cause  of  his  absence,  as  whether 
he  is  away  voluntarily  or  against  his  will:  State  v.  EurUmt,  1 
Boot,  90.  The  verdict  being  taken  in  his  absence,  was  void, 
consequently  the  court  erred  in  entering  judgment  of  conviction 
upon  the  finding,  but  should  have  ordered  a  new  trial  to  be  had. 
Judgment  reversed,  and  new  trial  awarded. 


Trial  in  Absence  ov  Aooused,  when  mat  be  Had:  This  aabjeot  is  dk- 
4SiiB8ed  in  the  note  to  Fight  ▼.  State,  28  Am.  Deo.  626;  and  aee  Spenry  t.  Cbni- 
mumwealth,  33  Id.  261;  State  y.  Hughes,  36  Id.  411. 


RiGGS  V.  Martdt- 

[S  Abxanbab,  606.] 

Act  Bequibino  Glaibiant  against  Deceased  Pebson's  Estate  to  Makb 
Oath  in  open  court  that  the  claim  is  justly  due,  is  iinconstitationaL 

Idem. — ^The  act  of  the  legislature  forbidding  the  affidavit  of  a  claim  to  be 
received  as  evidence  of  the  demand,  and  requiring  that  it  be  proved  hj 
other  competent  testimony,  is  unconstitutional. 

BiOGS  filed  for  probate  a  claim  against  the  estate  of  one  Mc- 
White,  with  an  affidavit  made  before  a  notary  publio  in  Mary- 
land that  the  claim  was  justly  due  and  unpaid.  The  fact  that 
the  claim  was  not  allowed  by  Martin,  the  administrator,  was 
indorsed  on  the  note  and  affidavit.  The  probate  court  rejected 
the  claim  because  no  affidavit  of  the  claim  was  made  in  open 
court,  as  required  by  section  ninety-seven  of  the  chapter  on  ad« 
ministration.  The  plaintiff  contended  that  that  section  was 
unconstitutional,  and  appealed  to  the  circuit  court,  and  the  claim 
being  rejected  there,  plaintiff  sued  his  writ  of  error. 

Pike  and  Baldwin,  for  the  plaintiff. 

By  Court,  Laov,  J.  The  only  point  of  contest,  or  of  the  least 
difficulty  in  this  cause,  is  the  constitutionality  of  the  ninety- 
tseventh  section  of  the  act  of  the  legislature  regulating  the  pro- 
ceedings of  administration  in  the  court  of  probate.  That  sec- 
tion declares,  ''  that  no  demand  shall  be  allowed  by  the  court 
of  probate,  unless  the  claimant  shall  make  oath  in  open  court 
that  he  has  given  the  estate  credit  for  all  payments  and  ofibeta 
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to  which  it  is  entitled,  and  that  the  balance  claimed  is  justly 
due."  The  ninety-eighth  section  of  the  same  statute  forbiik 
soch  affidavit  to  be  xeceiTed  as  evidence  of  the  demand,  and  re- 
quires it  to  be  proved  by  other  competent  testimony  before  ii 
shall  be  allowed.  We  hold  these  sections  to  be  clearly  uncon- 
stitational.  The  legislature  certainly  does  not  possess  the 
power  to  cut  off  all  remedy  on  demands  against  the  estate  of 
deceased  persons,  or  so  to  impair  the  right  or  clog  its  assertion 
as  to  render  it  inoperative  or  valueless.  To  draw  the  Une  be- 
tween the  legislative  and  judicial  departments  of  government, 
arising  upon  questions  of  the  remedy  and  right  of  contract,  is 
admitted  by  all  jurists  to  be  a  most  difficult  and  pexplezing 
task,  and  no  universal  rule  has  ever  yet  been  laid  down  and  es- 
tablished on  that  subject.  Most  of  tiie  cases,  if  not  all  of  them, 
have  been  decided  on  their  own  peculiar  state  of  circumstances, 
and  they  have  generally  been  carefully  and  satisfactorily  deter- 
mined. It  is  a  maxim  of  imiversal  justice,  pervading  the  whole 
system  of  the  common  and  civil  law,  that  wherever  a  party  has 
a  legal  right,  tie  is  entitled  to  a  legal  remedy  to  enforce  it. 
For,  if  this  was  not  the  case,  it  could  not  be  said  that  the  laws 
reigned  and  governed  the  rights  of  contract.  It  is  the  obliga- 
tions of  the  laws  compelling  men  to  perform  their  legal  duties 
or  punishing  them  for  their  violation  that  gives  security  and 
affords  protection  to  life,  liberty,  and  property;  and  the  peace- 
ful and  unfettered  enjoyment  of  these  blessings  marks  the 
boundaries  between  just  and  arbitrary  governments.  It  is 
obvious  that  in  all  cases  of  small  sums  against  the  estates  of 
deceased  persons,  owing  to  our  own  citizens,  who  reside  at  any 
distance  from  the  court  of  probate,  or  to  those  of  other  states, 
to  require  these  claimants  to  appear  in  open  court  and  make 
oath  of  the  justness  of  their  demands,  would,  in  effect,  bar 
them.  The  cost  and  trouble  of  traveling  to  court  and  return- 
ing, would  consume,  and  in  most  instances,  far  exceed  the  orig- 
inal amount  of  their  claims.  In  these  cases,  by  cutting  off  all 
remedy  from  their  assertion,  the  legislature  has  completely  de- 
stroyed all  these  legal  obligations,  and  in  many  cases  there 
would  be  a  physical  inability  for  the  claimant  to  attend  and 
make  oath  in  open  court.  Certainly  physical  inability,  or  bodily 
or  mental  infirmities,  can  not  destroy  the  legal  obligations  of 
men's  contracts;  and  even  in  cases  of  large  amount,  the  party's 
rights  to  enforce  them  would  often  be  so  incumbered  and  bur- 
dened, as  seriously  to  impair  their  value  and  efficiency. 

L,  even  after  the  party  has  made  an  affidavit,  the  legislar 
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tnie  declares  that  it  ahall  not  be  receiyed  as  evidence  for  him  in 
the  cause,  but  compels  the  claimant  to  establish  his  d.emand  by 
other  satisfactory  proof.  The  legislature  places  an  onerous  bur- 
den on  the  assertion  of  his  rights,  and  oppresses  him  not  only 
by  requiring  a  useless,  but  expensiye  act  to  be  done,  and  when 
it  is  performed,  it  allows  it  to  have  no  weight  or  influence  in  his 
faTor  in  the  cause.  In  every  aspect  that  this  case  presents 
itaelf ,  we  are  clearly  of  opinion  that  the  section  in  question  is 
unconstitutional  and  void,  and  as  the  circuit  court  excluded  the 
daim  from  allowance  on  this  ground,  its  judgment  must  be 
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[6  ABgJiniiB,  896.] 

B1LL8  ov  EzGHANOB  ABB  AssiGNABLX  BT  GxTSTOM  ov  Mbrohawtb;  OUT  Stat- 
ute only  oonfirms  the  negotiability  of  such  instmments  as  it  existed  by 
ib»  lex  meretUoria, 

TBAHsna  OF  BUiUS  Patablb  to  Obdbb  is  properly  by  indorsement;  though 
in  cases  where  an  indorsement  is  necessary  no  particolar  form  of  words 
isreqnired. 

Plaihtiff  Suing  upon  Bill  of  Exohanob  must  Show  Titlb  in  the  same 
manner  as  every  other  plaintiff. 

8cA!TUTE  UsiNO  WoBD  WHOSB  MsANiKO  IS  Wbll  'Known,  and  has  a  defi- 
nite sense  at  common  law,  the  word  shall  be  expounded  aooording  and 
restricted  to  that  sense. 

Indobskhbnt  must  bb  Madb  on  Inst&umbnt  Assignbd,  or  on  some  paper 
accompanying  it  at  the  time  the  bill  passes. 

LaoAL  Intebest  in  Bill  is  not  Tbansferbbd  bt  Dbbd  of  Assignmbnt 
of  all  the  debtor's  property  in  trast  for  the  benefit  of  his  creditors,  so  as 
to  entitle  the  trustees  to  sue  in  their  own  names. 

Assumpsit  on  a  bill  of  exchange  drawn  by  the  defendants  in 
faTor  of  the  bank.  The  defendant  pleaded  that  after  the  last 
continuance,  the  bank  had  assigned^  all  its  interest  in  the  bill. 
The  plaintiff  replied  that  it  had  transferred  the  bill  of  exchange, 
together  with  all  the  rest  of  its  property,  by  a  deed  of  assign- 
ment in  trust  for  the  payment  of  its  debts,  and  in  no  other  way, 
and  that  the  suit  ought  not  to  be  barred.  The  defendants  de- 
murred to  the  replication,  the  demurrer  was  OTcrruled,  and  judg- 
ment was  entered  against  them.    A  writ  of  error  was  brought. 

AMey  and  WcUkins,  TrapndU  and  Oocke^  for  the  plaintiffii. 

Pike  and  BMwin^  contra. 

By  Court,  Laot,  J.  The  question  to  be  decided  here,  arises 
upon  the  demurrer  to  the  plaintifTs  replication,  which  is  an  an- 
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ewer  to  the  defendant's  plea,  puis  darrein  continuance.  The  xep* 
lication  ayers  that  the  bill  of  exchange  upon  which  the  suit  is 
brought,  was  assigned  and  transferred  upon  the  second  of  April, 
1842,  by  deed  of  that  date  duly  executed,  whereby  the  Real  Es- 
tate Bank  of  the  State  of  Arkansas  conveyed  the  same  with  all 
her  estates,  real  and  personal,  choses  in  action,  and  assets,  to 
certain  trustees  therein  mentioned  for  the  payment  of  all  her 
debts  and  liabilities.  This  assignment  is  shown  by  the  plea  to 
haye  been  made  subsequent  to  the  institution  of  the  suit,  and 
the  inquiry  now  is:  does  the  deed  of  assignment  pass  the  legal 
estate  in  such  manner  as  to  divest  the  corporation  of  her  right 
of  action,  and  convey  the  same  to  the  trustees  ? 

It  is  by  force  of  the  custom  of  merchants  that  a  bill  of  ex- 
change is  assignable.  Our  statute  only  confirms  the  negotiabil- 
iiy  of  such  instruments  as  it  existed  by  the  lex  mercaloria.  It 
changes  no  principle  of  the  law  merchant  in  regard  to  the  man- 
ner of  assignments,  but  expressly  recognizes  them.  The  juris- 
prudence which  regulates  bills  of  exchange  is  founded  upon  and 
embodies  the  usages  of  merchants  in  different  commercial  coun- 
tries, and  the  general  principle  of  natural  law,  as  applied  to 
their  respective  rights,  duties,  and  obligations:  Stoiy  on  B. 
Exch.  25.  A  bill  payable  to  a  person  or  his  order,  is  properly 
transferable  by  indorsement.  "  Properly,"  says  Justice  Story, 
**  because  in  no  other  way  will  the  transfer  convey  the  legal  tiUe 
to  the  holder,  so  that  he  can  at  law  hold  the  other  parties  liable 
to  him  ex  ddictu,  whatever  may  be  his  remedy  in  equity."  **  If 
there  be  an  assignment  without  indorsement,  the  holder  will 
thereby  acquire  the  rights  only  that  he  would  acquire  upon  an 
assignment  of  a  bill  not  negotiable:"  Stoiy  on  B.  Exch.,  sec. 
201.  A  plaintiff  who  sues  upon  a  bill  of  exchange  must  show 
title  in  the  same  manner  as  eveiy  other  plaintiff.  The  title  of 
an  original  payee  is  immediate  and  apparent  upon  the  face  of 
the  bill.  He  who  takes  by  assignment,  takes  a  derivative  title 
which  the  common  law  does  not  acknowledge.  He  takes  title 
by  the  lex  mercaloria,  and  the  custom  in  such  cases  directs  that 
the  manner  of  assignment  should « be  made  by  a  writing  called 
an  indorsement,  purporting  that  the  contents  of  the  bill  are  to 
be  paid  to  a  third  person.  And  in  respect  to  bills  drawn  in 
favor  of  a  person  or  bearer,  the  assignment  is  to  be  made  by  de- 
livery. In  such  a  case  the  bill  is  not  negotiable  or  payable  to 
order,  but  to  the  person  or  bearer;  it  is  then  transferable  only 
by  delivery.  Either  actual  or  constructive  delivery  is  indispens* 
able  to  constitute  a  legal  title  to  such  a  bill. 
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In  cases  where  an  indorsement  is  necessary  to  pass  the  bill,  no 
particular  form  of  words  is  required.  The  word  indorsement, 
in  its  strict  sense,  imports  a  writing  upon  the  back  of  the  bill, 
but  it  is  now  settled  that  this  is  not  essentially  necessary  to  pass 
the  bill.  On  the  contrary,  it  would  be  a  good  indorsement  if  it 
were  made  upon  the  face  of  the  bill,  or  in  another  paper  annexed 
thereto  (which  is  called  in  France  dUonge),  and  which  is  some- 
times necessary,  where  many  successive  indorsements  are  to  be 
made:  Chit,  on  Bills,  c.  6,  p.  147.  In  Hopkirk  y.  Page,  2  Brock. 
41,  Chief  Justice  Marshall  held  **  that  the  legal  interest  in  a  bill 
of  exchange,  according  to  the  law  merchant,  could  not  be  trans- 
ferred otherwise  than  by  an  indorsement,  and  the  indorsement 
must  be  upon  the  bill,  or  at  least,  must  accompany  it;  and  that 
a  general  assignment  by  deed  of  all  the  debts  of  an  individual 
can  not  be  considered  as  a  negotiation  of  a  bill  upon  mercantile 
usage,  so  as  to  authorize  the  holder  to  sue  in  his  own  name.'* 
The  doctrine  here  laid  down  conclusively  shows  that  the  deed 
of  assignment  we  are  here  considering,  does  not  transfer  the  le- 
gal interest  in  the  bill  to  the  trustees,  in  such  manner  as  to  au- 
thorize them  to  sue  in  their  own  names.  In  other  words,  that 
it  is  not  a  good  indorsement  or  assignment:  Chit,  on  Bills,  c.  5, 
178,  179;  c.  6,  218,  219,  252;  Kent's  Com.,  4th  ed.,  p.78;  Story 
on  Bills,  221;  Gibson  S  Johnson  v.  Mlnet  db  Fector,  1  H.  Bl.  669; 
Waters  v.  MiUar,  1  Dall.  869;  Douglass  v.  WUkeson,  6  Wend.  639. 

The  authorities  already  cited,  prove  that  by  the  law  merchant, 
there  is  a  positive  and  fixed  meaning  to  the  word  '*  order"  in  a 
bill  of  exchange,  and  that  it  means,  generally,  an  order  indorsed 
on  the  bill, and  can  mean  nothing  else:  and  that  the  words  *'  as- 
signment" and  '*  indorsement"  are  frequently  used  interchange- 
ably by  all  the  writers  on  the  subject.  By  the  first  section  of  the 
chapter  of  assignment  it  is  provided  that  ''all  bonds,  bills, 
notes,  agreements,  and  contracts  in  writing  for  the  payment  of 
money,  or  property,  or  for  both  money  and  property,  shall  be 
assignable."  This  makes  many  instruments  negotiable  which 
were  not  so  by  the  common  law.  This  act  does  not  purport  or 
intend  to  change  the  law  merchant  as  to  the  instruments  before 
assignable,  but  merely  adds  to  their  number  by  including  a 
class  of  agreements  which  were  not  before  negotiable.  This 
undoubtedly  would  be  the  true  meaning  of  the  act,  if  it  con- 
tained no  other  provisions  bearing  upon  the  subject,  for  in  con- 
struing it,  we  would  be  bound  to  look  to  the  former  mischief, 
the  proposed  remedy,  and  the  reasons  for  the  change:  Heydon'a 
Case,  8  Co.  7.    If  a  statute  makes  use  of  a  word,  the  meaning 


108  BuCENEB  V.  BsAL  ESTATE  BANK.      [Arkansas^ 

of  which  is  well  known,  and  has  a  definite  sense  at  the  common 
law,  the  word  shall  be  expounded  and  restricted  to  that  sense: 
SrnHh  V.  Harmon,  6  Mod.  143;  Dwairis  on  Stat.  637,  640,  712; 
2  Inst.  200;  1  Id.  211,  215.  By  reference  to  the  fourth  section 
it  is  perceiyed,  that  the  assignee  in  bringing  his  soit  on  any  in- 
strument of  writing  made  assignable,  shall  not  be  required  to 
proTe  the  assignment,  unless  the  defendant  annex  to  his  plea  an 
affidavit  stating  that  he  belieres  that  the  assignment  on  such  in- 
strument was  forged.  Section  5  speaks  of  assignments  on  such 
assigned  paper,  and  section  7  speaks  of  blank  assignments;  sec* 
tion  9  uses  the  word  "indorsers''  and  ''assignors,"  but  this 
must  be  understood  in  reference  to  the  true  meanings  of  assign- 
ment. The  words  **  assignor*'  and  **  assignment"  relate  to  bills 
and  notes  not  negotiable,  but  payable  to  bearer;  and  the  words 
**  indorser"  and  **  indorsement,"  to  all  other  instruments  made 
negotiable.  By  sections  7  and  8  of  the  chapter  upon  bills  of  ex- 
change, no  damages  are  given,  except  upon  such  as  are  payable 
to  order  or  bearer;  and  tiie  tenth  section  gives  an  action  against 
the  drawer,  acceptor,  and  indorser.  These  several  sections 
clearly  show  that  the  indorsement  must  be  made  upon  the  in- 
strument assigned,  or  on  some  paper  accompanying  it  at  the 
time  the  bill  passes. 

In  the  present  case  the  replication  avers,  that  the  bill  of  ex- 
change, together  with  all  the  other  property,  real,  as  well  as 
personal,  and  assets  of  the  bank,  was  transferred  by  deed  to 
certain  trustees  for  the  payment  of  the  debts  of  the  bank.  This 
is  an  affirmative  averment,  and  is  wholly  inconsistent  with  the 
idea  that  the  assignment  was  made  by  indorsement  upon  the  bill, 
or  by  any  other  instrument  of  writing  attached  to  it.  If  the  facts 
alleged  be  true,  and  the  demurrer  admits  them  to  be  so,  it  in- 
evitably follows  that  the  bill  was  not  indorsed  or  assigned  in 
the  manner  required  by  the  law  merchant  and  statute.  It 
would  have  been  impossible  that  such  a  deed  as  the  one  averred 
to  be  executed,  could  have  been  made  upon  the  bill.  The  plea 
avers  that  the  assignment  was  made  after  suit  brought  by  the 
bank,  and  the  replication  equally  contradicts  the  supposition 
that  the  deed  of  assignment  accompanied  the  bill,  or  was  at- 
tached to  it.  It  may  be  said  that  the  replication  does  not  ex- 
clude the  hypothesis  that  the  bill  might  not  have  been  assigned 
by  some  other  instrument  (other  than  the  deed)  accompanying 
it.  We  think  otherwise.  It  avers  affirmatively  that  it  passed 
by  the  deed  of  assignment,  and  "in  no  other  manner  whatso- 
ever."   This  allegation  expressly  negatives  the  intendment  that 
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it  might  have  been  indorsed  or  assigned  by  some  other  instni* 
ment  whioh  was  attached  to  the  bill.  The  aflinnatiTe  ayerment 
in  this  instance  is  equivalent  to  an  express  negative,  and  to  us  is 
conclusive  upon  the  point.  *'  Nothing,"  remarks  Chief  Justice 
Marshall,  **  can  be  more  anti-commercial  than  the  idea  of  trans- 
ferring negotiable  paper  by  a  deed  conveying  a  vast  number  of 
bills,  bonds,  notes,  and  accounts."  Such  an  instrument  may  be 
very  properly  considered  as  conveying  the  equitable  interest  and 
the  right  to  receive  the  money,  but  can  not  be  regarded  as  the 
negotiation  of  a  bill  upon  mercantile  principles,  so  as  to  author- 
ize the  holder  to  sue  in  his  own  name.  We,  therefore,  regard 
the  replication  as  a  sufficient  answer  to  the  plea,  and  conse- 
quently, the  demurrer  to  it  was  properly  overruled. 

The  judgment  is  therefore  affirmed;  and  as  this  case  was  sub- 
mitted before  there  was  .a  seizure  pronounced  against  the  cor- 
poration of  the  Beal  Estate.  Bank  of  the  State  of  Arkansas,  the 
judgment  here  given  is  ordered  to  beenteredasof  tiie  eighteenth 
day  of  July,  of  this  term. 

Bingo,  C.  J.,  dissented. 

Indobskusnt  18  NS0B88ABT  TO  TaANSRB  BiLL  OF  note  payable  to  order, 
■o  ae  to  enable  the  holder  to  sae  thereon:  Lanoaater  t.  BdUzdl,  28  Am.  Deo. 
233. 

Whxn  Leoiblatuks  Uses  Well-knowk  Words  in  Statute,  it  ia  to  be 
anppoaed  they  were  naed  in  their  ordinary  aenae:  HiUhouae  ▼.  Chuter^  3  Am. 
I>ec.  265;  ButU  y.  VoorheeSf  22  Id.  489.  And  oommon  law  terma  ahould  re- 
oeiYe  the  conatmction  affixed  to  them  by  the  oommon  law:  Carpenter  y.  Stale^ 
84  Id.  116.  (General  worda  moat  reoeiYe  a  general  oonstmotion:  .^oiief  t. 
/owes,  36  Id.  723. 

lanxxBSEs's  Imtxbbst  must  Appsab  nr  Surr  oa  Note  not  negotiated  ia 
the  naiial  manner:  Woodbridgt  t.  AfutUn^  4  Am.  Deo.  740. 


State  v.  Real  Estate  Bane. 

[5ABKUmA8,0O6.] 

Wbit  of  Quo  Wabaanto  is  the  Propeb  Pboceedino  to  aaoertain  iHiellMff 

a  f orfeitare  of  the  charter  of  a  corporation  has  been  incurred. 
Feakgbisbs  abb  Privilboes  C!on7Erbed  bt  Gbant  from  the  goYemment^ 

and  Yeated  in  priYate  indiYidnals. 
Acts  Qbantiko  FBANcmsES  abe  GknvTBAcrs,  and  ought  to  be  oooatnied  by 

the  well-eatabliahed  principlea  which  regulate  oontracta. 
CoBPOBATE  Chabteb  MAT  BE  FoBVBiTED  if  the  tToat  upon  whiofa  it  if 

granted  be  broken  and  the  corporation  peirerted. 
QBOUimB  OF  FoBFEiTUBB  OF  Ck>BP0BATE  Chabxeb  onoo  Yeited  by  a  f aU 

pevfonnaaoe  of  all  preliminary  oonditiona,  are,  fixit,  a  total  n^leot  or  non- 
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user  of  its  duties;  secondly,  an  abase  of  them,  improvidently,  igno- 
raatly,  or  frandnlentiy. 

GouBTS  LsAX  AOAiNST  FoBiBiTimB  OF  CoBPOBATioNB;  their  object  is  to  pre- 
serve and  nphold  the  estate,  unless  it  be  dear  that  the  rights  vesting  in 
it  have  been  improvidentiy  negleoted  or  illegally  abased. 

Whbbe  Penalty*  vob  akt  OmssiOK  is  Fixed  bt  Statitte  creating  th« 
corporation,  the  penalty  is  the  only  punishment  that  can  be  inflicted, 
and  the  omission  is  no  cause  of  forfeiture;  the  presumption  is  that  th« 
legidatare  intended  the  penalty  as  a  satisfaction  for  the  breach. 

IfXBB  SusPBNSiox  OF  Spbcib  Patmbnt  BT  A  Bank  cau  not  create  a  forfeit- 
ure where  the  charter  provides  that,  in  such  a  case,  the  person  having  th« 
right  to  demand  payment  shall  be  entitled  to  recover  damages. 

BlOOOKinON    OV   BaITK    as  an  BxISTINO    Ck>BPOBATION,  AFTKB    GaUBB    OV 

FoBmrcBE,  by  the  state,  estops  the  state  from  setting  this  up  as  « 
ground  of  forfeiture. 

yOBFElTURB    BT    CoBPOBATION    IS    WAIVED    BT    SUBSBQUBNT   LeOISLATXTB 

Acts  recognizing  the  l^gal  existenoe  of  the  corporation. 

Idem— Statb  Bobbowino  Monet  fbom  a  Bank,  after  the  suspension  of 
specie  payments,  in  virtue  of  an  act  of  the  legislature,  is  estopped  from 
insisting  upon  the  fact  of  suspension  as  a  cause  of  forfeiture. 

State  can  Dissolve  CJobfobation  bt  Judicial  Tbial  and  Judgment  Onlt; 
and  this  is  so  though  the  act  provides  that  in  default  of  fulfilling  the 
condition,  the  corporation  should  be  dissolved;  in  all  cases  the  forfeiture 
must  be  judicially  ascertained  and  declared. 

MxBX  Non-useb  bt  Cobpobation  is  not  a  Subbendeb,  and  the  court  can 
not  presume  a  surrender  from  non-user,,  or  a  failure  to  ezennse  its  privi- 
leges, unless  the  charter  contains  some  express  provision  to  justify  such 
inference. 

Obabteb  of  Cobpobation  is  Fobfbited  bt  Assignment  of  all  its  property 
to 


Quo  WABBANTO  Issued  from  this  court  to  seize  the  franchises  of 
the  Heal  Estate  Bank.  The  bank  pleaded  a  complete  organiza- 
tion tinder  its  charter,  and  alleged  that  it  had  regularly  paid 
the  bonuses  as  provided  therein,  and  that  an  act  passed  Decem- 
ber 28,  1840,  authorized  the  gOTemor  to  borrow  money  from 
the  bank  and  execute  the  bonds  of  the  state  for  the  money 
borrowed,  and  that  in  pursuance  of  the  statute  money  was  bor- 
rowed and  bonds  executed,  which  still  remained  unpaid.  There 
were  seven  replications:  1.  That  on  November  2, 1839,  the  bank 
suspended  specie  payment,  and  the  suspension  still  continued; 
2.  That  on  April  2,  1842,  the  bank  became  insolvent,  and  re- 
mained so;  8.  That  on  April  2, 1842,  the  bank  had  assigned  all 
its  property  to  trustees;  4.  That  in  September,  1840,  the  bank 
sold  state  bonds  issued  to  it  at  less  than  par  value;  5.  That  the 
bank  hypothecated  certain  of  the  bonds,  March  1, 1842,  and  that 
they  are  stiU  unredeemed;  6.  That  the  bank  has  failed  to  pay  in** 
terest  on  the  state  bonds;  7.  That  the  bank  ceased  to  exercise  its 
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April  2, 1842y  or  perform  its  duties,  and  has  aoan- 
doned  the  charter.    There  was  a  demurrer  to  each  replication. 

Pike  and  Baldwin,  for  demurrant,  admitted  that  the  third  rep- 
lication was  good. 

B,  W.  Johnson,  and  Walkins,  attorney  general,  contra. 

By  Court,  Lact,  J.  The  first  question  to  be  determined  is» 
is  the  ancient  writ  of  quo  warranto  a  proper  remedy  in  this 
cause  ?  That  it  is  so  we  haye  no  doubt.  The  constitution  giyes 
to  this  court  the  power  to  issue  and  determine  it,  and  the  legis- 
lature has  made  it  the  duiy  of  the  attorney  general  to  institute 
this  proceeding  whenever  he  shall  be  satisfied  that  the  bank  has 
forfeited  her  charter.  This  ancient  writ,  which  is  a  civil  pro- 
ceeding, upon  the  part  of  the  government,  has  long  since  be- 
come obsolete  in  England,  and  it  is  now  wholly  suspended  in 
that  country  and  most  of  the  states  in  this  imion,  by  an  inform- 
ation in  the  nature  of  a  quo  warranto,  which  is  in  the  nature  of 
a  criminal  prosecution  on  behalf  of  the  sovereign.  The  form 
and  substance  of  the  judgment,  so  far  as  respects  the  seizure  of 
franchises  is  concerned,  is  the  same  in  both  cases,  and  which  is, 
that  of  ouster  or  seizure  of  the  franchise  into  the  hands  of  the 
state.  The  pleadings  are  veiy  similar;  so  that  if  the  informa- 
tion in  the  nature  of  a  quo  warranto  ia  the  rightful  remedy  in 
England  and  most  of  the  states  to  ascertain  whether  or  not  a 
forfeiture  of  a  corporation  has  been  incurred,  it  necessarily  fol- 
lows that  under  our  system  of  jurisprudence,  the  original  writ 
of  quo  warranto  is  the  proper  proceeding. 

In  1688  the  crown  filed  an  information  in  the  nature  of  a  quo 
warranto  to  seize  into  its  hands  the  franchises  of  the  corporation 
of  the  ciiy  of  London.  In  this  memorable  struggle  between 
right  and  justice  on  the  one  hand,  and  tyranny  and  oppression 
on  the  other,  the  king  finally  obtained  judgment,  although  the 
ciiy  well  merited  the  striking  remark  applied  to  her  by  one  of 
the  most  illustrious  patriots  that  ever  lived,  which  was  that  she 
resembled  a  fortress  of  liberty  in  a  conquered  country.  This 
judgment  was  afterwards  set  aside  by  a  solemn  act  of  parlia- 
ment; but  the  form  of  proceedings  in  such  cases  and  the  plead- 
ing have  ever,  says  Justice  Blackstone,  been  regarded  as  suffi- 
ciently regular:  1  Bl.  Com.  484.  The  precedent  tiien  established 
was  again  re-affirmed  more  than  a  century  afterwards  in  the 
case  of  The  King  v.  Amenj,  2  T.  B.  515;  and  the  same  doctrine 
has  recently  been  held  in  Lord  Eenyon's  cases.  In  Thompson 
V.  77i6  People,  23  Wend.  587,  the  authorities  were  critically 
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examined^  and  the  principle  before  stated  fully  recognized,  and 
declared  to  be  unimpeachable.  It  is  dear  then  that  the  state 
in  the  present  instance  has  not  mistaken  her  remedy,  and  it  now 
becomes  the  duiy  of  this  court  to  pass  upon  the  several  grounds 
of  forfeiture  she  has  alleged. 

It  would  be  well  here  to  inquire  what  are  franchises,  liberties, 
and  privileges,  which  the  state  desires  to  have  seized,  and  what 
acts  are  causes  of  forfeiture?  Finch  defines  franchises  ''to  be 
branches  of  the  royal  prerogative  subsisting  in  the  hands  of  the 
subject  by  grant  &om  the  king:"  3  Cru.  Dig.  278.  Under  our 
government  and  laws  this  definition  would  not  be  strictly  cor- 
rect. Here  they  spring  from  contracts  between  the  sovereign 
power  and  a  private  citizen,  made  upon  a  valuable  consideration, 
for  purposes  of  public  benefit  as  well  as  individual  advantage: 
and  Chancellor  Kent  says  "that  franchises  are  privileges  con- 
ferred by  grant  from  the  government,,  vested  in  private  indi- 
viduals.*' They  contain  an  implied  covenant  on  the  part  of  the 
government  not  to  invade  the  rights  vested,  and  on  the  part  of 
tiie  grantee  to  execute  the  conditions  and  duties  prescribed  in 
the  grant:  8  Kent's  Com.  458;  The  People  v.  IMoa  Ins.  Co.,  16 
Johns.  387  [8  Am.  Dec.  243].  A  privilege  in  the  hands  of  a 
subject,  which  the  king  alone  can  grant,  will  be  a  franchise: 
with  us,  a  privilege  or  immunity  of  a  public  nature  which  can 
not  be  legally  exercised  without  legislative  authority,  must  be 
equally  a  franchise.  In  the  language  of  the  civilians,  it  is  pri- 
vate property  by  public  use.  Acts  granting  such  franchises  are 
declared  to  be  contracts  by  many  decisions  of  the  supreme  court 
of  the  United  States  and  all  the  highest  American  state  courts; 
and  they  ought  to  be  construed  by  the  well-established  prindples 
which  regulate  contracts:  Emdekoper^a  Lessee  v.  Douglass,  8 
Cranch,  1;  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet. 
611;  United  SUUes  v.  Gumey,  4  Cranch,  333.  Estates  in 
such  franchises  rest  upon  the  same  principle  as  estates  in 
land,  being  equally  grants  of  right  or  privilege  for  a  valuable 
consideration.  They  are  not  entitled  to  any  special  or  peculiar 
favor  in  the  eye  of  the  law,  but  they  have  a  right  to  strict  and 
equal  justice.  Questions  touching  tenchises  are  therefore  to  be 
examined  upon  principles  of  reason,  policy,  and  justice,  as  the 
settled  doctrines  of  the  common  law  in  trusts,  covenants,  and 
contracts  between  individuals.  **  Franchises,"  says  Oomyn, 
''  may  be  forfeited  by  a  breach  of  the  trust  upon  which  they  are 
granted,  and  a  perversion  of  the  end  of  the  grant  or  institution:" 
Com.  Dig.,  Fnuichises,  G.  (3).    So,  a  corporation  may  be  for- 
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felted  if  the  trust  upon  which  it  is  granted  be  broken  and  the 
institation  be  perverted.  This  is  the  remark  of  Justice  Holt  in 
The  King  v.  The  Mayor  of  London,  Show.  280;  S.  C,  sub  nom. 
Sir  James  Smith's  Case,  4  Mod.  68.  Now,  reason  and  legal  au- 
thority unite  in  pronouncing  the  only  just  ground  of  forfeiture  of 
such  a  trust  once  made  and  vested  l^  full  performance  of  all  pre- 
liminazy  conditions,  to  be,  first,  a  total  neglect  or  non-user  of  its 
duties;  secondly,  an  abuse  of  them,  improvidently,  ignorantly, 
or  fraudulently.  In  other  words,  there  must  be  a  non-user,  or 
a  misuser. 

Lord  Coke,  in  T?^  Earl  of  Shrewsbury's  Case,  explains  the 
term  misuser,  by  saying  that  franchises,  like  offices,  maybe  for- 
feited by  abuser:  9  Bep.  45;  and  Justice  Blackstone,  refer- 
ring to  Ooke,  remarks,  that  franchises  are  also  held  to  be  granted 
upon  condition  of  making  a  proper  use  of  them:  2  Bl.  Oom. 
163;  Earl  of  Shrewtburt's  Case,  9  Bep.  46.  Whatever  con- 
ditions corporations  have  assumed  to  perform  they  are  bound  to 
execute.  All  precedent  conditions  must  be  complied  with 
strictly  and  literally  or  the  estate  will  not  vest.  It  is  the  per- 
formance of  these  conditions  that  creates  the  estate,  and  there- 
fore they  can  not  be  dispensed  with.  Conditions  subsequent 
operate  upon  an  estate  already  created  and  vested,  rendering 
fhem  liable  to  be  defeated  and  broken.  Those  conditions  which 
work  a  forfeiture  must  be  construed  literally.  Nevertheless,  the 
grantee  is  bound  to  their  substantial  performance.  When  the 
estate  is  once  vested,  it  is  sufficient  if  the  substance  of  the  con- 
dition be  performed  to  uphold  the  grant:  1  Boll.  426.  If  the 
condition  be  performed  as  near  the  intent  as  possible,  it  is  suffi- 
cient. A  condition  annexed  by  operation  of  law  must  receive  a 
like  interpretation.  There  is  no  great  difficulty  in  ascertaining 
the  principles  that  should  govern  these  conditions:  Shep. 
Touch.  123;  IdvingsUms  y.  Livingston,  16  Wend.  291.  Analogous 
eases  of  individual  conditional  grants  will  give  the  rule.  In 
<»8es  of  condition  subsequent,  if  impossible  to  be  performed,  or 
rendered  impossible  by  the  act  of  Gt>d,  the  grantee  is  excused 
and  the  estate  becomes  absolute:  Bac.  Abr.  679,  tit.  Condition. 
So,  if  the  waste  be  committed  by  a  stranger,  this  shall  not  be  a 
breach  of  the  condition:  Bank  of  AvJbum  v.  Aikin,  18  Johns. 
137;  Wood  v.  Jefferson  County  Bank,  9  Cow.  194;  People  v. 
ManhaUan  Co.,  9  Wend.  878;  People  v.  Bens.  A  Saratoga  B.  B. 
Co.,  16  Id.  127  [30  Am.  Dec.  33];  CavweU  v.  Distnch,  16  Id. 
879.    It  is  the  neglect  of  the  corporate  duties  or  the  abase  d 
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them,  or,  in  oiiher  words,  the  failure  to  live  up  to  the  funda- 
mental law  of  their  being,  that  the  law  regards  as  soffioieni 
cause  for  extinguishing  their  existence,  and  its  justice  and  wis- 
dom in  this  particular  can  not  be  doubted.  Their  own,  as  well 
as  the  public  interest,  requires  that  they  should  be  held  to  a  strict 
rational  accountabiliiy.  The  terms  and  conditions  of  the  grant 
being  accepted,  they  can  not  be  allowed  to  act  beyond  its  scope, 
or  fall  short  in  the  performance  of  their  obligations:  Thompson 
T.  The  People,  23  Wend.  687;  People  v.  Kingston  A  Mddletoum 
TampOce  Co.,  23  Id.  219  [85  Am.  Dec.  551]. 

In  respect  to  a  misuser,  it  must  appear  that  there  has  been 
such  neglect  or  disregard  of  the  trust,  or  such  penrersion  of  it 
to  the  priyate  purposes  of  the  trustee  or  holder  of  the  grant,  as 
in  some  manner  or  some  degree  to  lessen  the  utility  to  those  for^ 
whose  benefit  it  was  instituted,  or  else  to  work  some  other  pub- 
lic injury.    '*  It  must  be  in  some  sense  or  other,  a  misdemeanor 
in  Yiolation  of  the  trust."    The  application  of  these  principles 
will  test  the  question  of  forfeiture  as  alleged  in  the  replications. 
Is  the  suspension  of  specie  payment,  continued  for  four  years, 
a  good  cause  of  forfeiture  ?    We  haye  no  doubt  that  a  suspen- 
sion continued  a  great  length  of  time,  without  being  produced 
by  the  fault  of  the  state,  and  being  adopted  without  any  suffi- 
cient excuse  or  necessity,  would  constitute  a  good  cause  of  for- 
feiture.   It  would  be  a  violation  of  the  object  and  ends  of  the 
grant.     Cases  might  arise  in  which  the  suspension  of  specie 
payment  might  become  necessary;  and  by  which  alone  the  ob- 
jects of  the  grant  could  be  preserved,  but  in  such  cases  the 
necessity  must  be  shown  to  be  inevitable,  and  a  resumption  of 
specie  payments  must  be  resorted  to  as  speedily  as  practicable 
and  the  moment  that  necessity  has  ceased  to  exist.    Where  the 
legislature  has  prescribed  certain  conditions  upon  which  a  cor- 
poration shall  forfeit  its  franchises,  those  conditions  supersede 
the  common  law,  and  they  alone  will  constitute  a  just  ground 
of  forfeiture.    But  where  the  act  of  incorporation  is  silent  as  to 
what  shall  create  a  forfeiture,  the  common  law  doctrine  is  in 
fuU  force;  which  is  the  case  in  the  statute  granting  the  franchise 
now  under  consideration.     Courts  will  always  lean  against  a 
forfeiture.    Their  object  is  to  uphold  and  preserve  the  estate, 
unless  it  be  clear  that  the  rights  vesting  in  it  have  been  im- 
providentiy  neglected  or  illegally  abused.    Long  acknowledged 
insolvency  beyond  the  hope  of  redemption  would  doubtiesa 
create  a  forfeiture:  for  it  would  be  impossible  for  the  trustees 
or  holders  of  the  grant  to  exercise  their  privileges  and  franchises 
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stripped  of  all  the  necessary  functions  and  indispensable  requi- 
sites for  banking  operations. 

It  is  a  settled  rule  of  constniction  that  an  express  covenant 
irill  do  away  with  the  effect  of  implied  covenants:  Frost  v. 
Baynwnd^  2  Cai.  192;  Vanderharr  v.  Vanderkarr,  11  Johns.  122; 
and  where  a  penaliy  for  any  omission  is  fixed  by  the  stai- 
nte  creating  the  corporation,  it  is  held  that  the  penalty  is  the 
only  punishment  that  can  be  enforced,  and  the  omission  is 
no  canse  of  forfeiture:  CcmmonweaUh  v.  Breed,  4  Pick.  462; 
Thompson  v.  Tlie  People,  23  Wend.  662.  The  presumption  is 
that  Uie  legislature  intended  the  penalty  as  a  satisfaction  for  the 
breach,  and  therefore  the  law  can  give  no  other  judgment  than 
what  the  sovereign  power  has  fixed,  so  far  as  it  regards  thai 
particular  act:  but  such  penalty  will  not  save  the  franchise  from 
forfeiture  for  non-user  or  misuser  in  other  respects.  If  this  be 
true,  the  mere  suspension  of  specie  payment  can  not  create  a 
forfeiture;  for  the  thirty-eighth  section  of  the  charter  provides 
that  ''if  the  bank  suspends  specie  payments,  or  refuses  to  pay 
in  current  money  of  the  United  States  any  of  its  notes  or  obli- 
gations, or  any  fimds  on  deposit,  the  person  having  the  right  to 
demand  the  same  shall  be  entitled  to  recover  damages  at  the 
rate  of  ten  per  cent,  per  annum."  This  section  of  tiie  charter 
provides  for  damages  for  suspension  of  specie  payments,  and 
consequently  that  is  the  only  penaliy  that  the  legislature  in* 
tended  to  annex  to  the  contemplated  act.  With  the  impolicy 
and  injustice  of  such  a  provision  we  have  nothing  to  do.  The 
legislature  has  thought  proper  to  make  it  one  of  the  conditions 
of  the  grant,  and  we  are  bound  to  obey  and  respect  its  will.  If 
the  suspension  of  specie  payment  should  be  deemed  a  cause  of 
forfeiture,  the  right  of  the  state  to  enforce  it,  was  complete 
upon  the  day  when  it  took  place,  which  the  replication  avers 
was  the  second  of  December,  1839.  The  state  having  since  that 
time,  as  the  plea  shows,  recognized  the  bank  as  an  existing  cor- 
poration, she  is  now  estopped  from  setting  this  up  as  a  ground 
of  forfeiture. 

The  doctrine  is  the  same  as  between  landlord  and  tenant  where 
the  lessor  seeks  to  enforce  a  forfeiture  for  condition  broken :  Co. 
Inst.  211,  b  (341).  If  the  condition,  says  that  great  common 
lawyer.  Sir  Edward  Coke,  be  broken  for  the  non-payment  of 
rent,  yet  if  the  lessor  bringeth  an  assize  for  the  rent  due  at  that 
time,  he  shall  never  enter  for  the  condition  broken,  because  he 
affirmeth  the  rent  to  have  a  continuance  and  thereby  waiveth  the 
condition.     And  so,  if  the  feoffor  hath  distrained  for  rent,  hr 


116  State  v.  Real  Estate  Bank.        [Arkansaa^ 

non-payment  whereof  the  condition  was  broken,  he  shall  never 
enter  for  the  condition  broken,  and  if  he  accepted  rent  due  at  a 
day  after,  he  shall  not  enter  for  the  condition  broken,  because 
he  thereby  affirmeth  the  lease  to  have  continuance:  Woodf.  L.  & 
T.  208.  So,  where  a  forfeiture  has  been  committed,  they  will 
not  allow  the  lessor  to  take  advantage  of  it,  if  he  has  done  any 
act  that  amounts  to  a  waiver:  but  then  the  forfeiture  must  be 
known  to  the  lessor  at  the  time  of  his  acceptance  of  the  acts  done 
to  constitute  a  valid  waiver.  The  courts  will  not  permit  a  lessor 
or  landlord  to  say  that  his  lessee  has  forfeited  his  estate  when 
his  own  acts  show  that  since  such  forfeiture  he  has  admitted  a 
continuance  of  the  estate.  When  he  knows  of  the  forfeiture  and 
afterwards  permits  the  relation  of  landlord  and  tenant  to  sub- 
sist, he  is  estopped  by  his  own  acts  from  enforcing  it:  Ooodrighi 
V.  Damda,  Ck)wp.  803;  Zouch  Y.WiUingdle,  1  H.  Bl.  811;  Ooodr 
righi  v.  Oordweni,  6  T.  B.  219;  Browning  v.  BesUm,  Plowd.  181; 
PemuxnJ^B  Ccae^  8  Oo.  64,  b;  Hume  v.  BcM^  1  Kent,  664  [mis- 
cited];  Jaclaon  v.  8heldon,S  Oow.  448.  Inthecaseof  Ths People 
V.  President  elc.  Manhattan  Co.,  9  Wend.  864,  it  is  expressly  held 
that  a  forfeiture  incurred  by  a  corporation  by  non-perf ormanoe 
of  the  terms  of  the  condition  contained  in  the  charter  is  waived 
1^  subsequent  legislative  acts,  recognizing  the  l^gal  existence  of 
the  corporation.  This  principle  conclusively  proves  that  the  bor- 
rowing oi  the  money  by  the  state,  after  the  bank  had  suspended 
Bpede  payments,  in  virtue  of  an  act  of  the  legislature,  and  the 
execution  of  her  bonds  whereby  she  became  the  debtor  of  the 
bank,  estops  her  from  inmflting  upon  the  fact  of  suspension  as 
a  cause  of  forfeiture.  She  certainly  could  not  contract  with  a 
corporation  that  had  no  legal  existence.  The  act  of  the  legis- 
lature that  authorizes  the  borrowing  and  the  execution  of  the 
bonds,  recognizes  the  legal  personage  of  the  bank,  and  it  would 
be  neither  just  nor  equitable  to  permit  the  state,  after  having 
done  these  things,  to  set  up  the  suspension  of  specie  payment 
as  a  good  ground  of  forfeiture.  It  was  held  in  The  People  v. 
Phoenix  Bank,  24  Wend.  431  [86  Am.  Dec.  684],  that  the  legis- 
lature could  waive  a  forfeiture  of  corporate  privileges,  but  that 
no  other  department  of  the  government  could. 

It  is  dear  that  the  state  must  have  had  notice  of  the  suspen* 
sion  of  specie  payments.  The  suspension  was  a  matter  of  pub- 
lic notoriety  and  general  histoiy;  and  independent  of  this,  she 
had  her  own  directors  in  the  bank,  appointed  by  herself,  and  of 
course  cognizant  of  all  its  transactions.  And  it  is  equally  man- 
ifest that  if  suspension  could  be  considered  as  cause  of 
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Ttre,  it  was  not  such  a  one  as  to  produce  ipso  f<u^  a  dissolution 
of  the  corporation.    If  the  suspension  was  the  consequence  of 
continued  insolvency,  and  afterwards  in  becoming  solvent,  the 
bank  suspended  all  operations  or  destroyed  her  functions,  we 
apprehend  the  state  would  have  a  right  to  dissolve  the  corpora- 
tion.    Such  a  dissolution  can  only  be  efifected  by  judicial  trial 
and  judgment;  and  so  it  has  been  held  even  where  the  act  has 
provided  that  in  default  of  fulfilling  the  condition,  the  corpora- 
tion should  be  dissolved:  Thompson  v.  People^  23  Wend.  576; 
People  V.  MomhaUan  Co,,  vM  sup.;  Bank  of  Niagara  v.  Johnson, 
8  Wend.  644;  IHislees  Mount  Vernon  Society  v.  EiUs,  6  Cow.  88 
[16  Am.  Dec.  429];  Briggs  v.  Penniman,  8  Cow.  387  [18  Am. 
Deo.  454];  Bex  v.  Amery,  2  T.  B.  515;  People  v.  BunMe,  9 
Johns.  147;  Terrell  v.  Taylor,  9  Cranch,  43.    It  is  laid  down  by 
Oiancellor  Kent  in  8lee  v.  Bloom,  5  Johns.  Ch.  378,  that  a  cor- 
poration may  be  dissolved  if  it  becomes  incapable  of  continuing 
its  corporate  succession  or  executing  its  corporate  functions,  as 
1^  the  death  of  all  its  members,  or  the  destruction  of  an  inte- 
gral part  of  it,  or  it  may  be  dissolved  by  a  surrender  of  its  fran* 
chise  in  the  hands  of  the  government,  or  a  forfeiture  of  its  char- 
ter by  a  neglect  or  abuse  of  its  incorporate  privileges,  and  that 
in  all  cases  the  forfeiture  must  be  judicially  ascertained  and  de- 
clared; and  though  the  power  which  is  granted  may  be  abused 
or  abandoned,  it  can  not  be  taken  away  but  by  regular  legal 
process.    The  judgment  in  such  case  is  that  the  party  be  ousted 
or  the  franchise  seized  into  the  hands  of  the  government:  Exn^ 
V.  Staverton,  Yelv.  190.    That  a  corporation  never  can  be  dis- 
solved for  a  non-user  or  misuser  of  its  franchises  until  it  has  been 
called  to  answer  for  a  breach  of  its  trust  or  condition.    The 
principles  here  laid  down  clearly  show  that  the  first  and  second 
replications  are  bad.    We  pass  by  for  the  present  the  third. 

The  fourth  replication  is  that  the  bank,  upon  the  seventh  of 
September,  1840,  sold  five  hundred  bonds  to  the  North  American 
Trust  and  Banking  Company  for  less  than  their  par  value,  which 
the  charter  forbids.  The  fifth  replication  alleges  the  hypotheca- 
tion of  a  portion  of  these  bonds,  which,  it  is  contended,  is  a 
violation  of  the  charter,  and  constitutes  a  good  cause  for  for- 
feiture. The  ninth  section  of  the  charter  requires  the  bonds  to 
be  sold  at  par  value,  and  it  contains  no  clause  that  authorizes 
their  hypothecation.  There  is  certainly  a  limitation  in  the  char- 
ter, requiring  the  bonds  to  be  sold  at  par  value,  and  the  bank 
may  be  liable  for  disregarding  this  provision,  or  for  the  injury 
sostained  in  consequence  of  it;  but  this  restriction  is  neither  a 
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condition  precedent  nor  subsequent  to  the  Testing  of  the  estate. 
!Ehe  bonds  could  not  be  sold  until  thej  were  executed;  and  they 
could  not  legally  be  indorsed  or  passed  to  the  bank  until  her 
oiganization  was  completed.  We  deem  it  unnecessary  to  deter- 
mine whether  or  not  the  sale  and  hypothecation  of  the  bonds 
amount  to  a  forfeiture,  as  that  question  is  expressly  waiyed  by 
the  subsequent  acts  of  the  legislature,  or  to  say  anyiliing  further 
in  relation  to  the  subject,  or  the  rights  and  injuries  that  have 
accrued  or  been  perpetrated  by  these  acts,  as  they  do  not  neoes- 
Barily  enter  into  the  question  of  forfeiture. 

The  sixth  replication  is  defective,  for  it  merely  alleges  that 
the  bank  has  failed  to  pay  interest  on  the  bonds  since  Januazy, 
3.841.  '  If  the  first  and  second  replications  are  barred,  surely 
'this  replication  lays  no  good  ground  for  a  forfeiture.  It  does 
f  not  even  show  that  the  state  has  been  legally  injured  by  her  fail- 
'ure  to  pay  interest.  It  does  not  allege  that  the  state  has  paid 
•the  interest  for  the  credit  of  the  bank,  or  has  made  any  provis- 
ions for  such  payment.  The  principles  heretofore  stated,  clearly 
«how  this  replication  defective.  For  all  ordinaiy  injuries  perpe- 
trated by  the  bank,  the  state,  bondholders,  depositors,  and  note- 
holders have  ample  remedy  and  redress  by  the  ordinaiy  process 
of  law,  and  the  violation  of  any  of  these  legal  liabilities  or  du- 
ties in  no  instance  works  a  forfeiture. 

The  seventh  replication  alleges  a  mere  implied  surrender  of 
the  corporate  franchises.  This  is  not  sufficient.  The  state 
must  show  in  what  the  surrender  consists,  and  the  authorities 
prove  that  a  mere  non-user  is  not  a  surrender  (which  could  only 
take  place  by  deed  to  the  state),  and  the  court  could  not  pre- 
sume a  surrender  from  non-user,  or  a  failure  to  exercise  its 
privileges,  unless  the  charter  contains  some  express  provision  to 
justify  such  inference.  Therefore  this  replication  lays  no  good 
ground  for  a  forfeiture. 

This  brings  us  to  the  consideration  of  the  third  replication, 
which  avers  that  the  bank  by  her  deed  of  the  second  of  April, 
1842,  transferred  and  assigned  so  much  of  all  her  rights,  cred- 
its and  effects,  and  property  of  every  kind  and  description  to 
certain  trustees  for  the  purposes  and  objects  therein  contained, 
whereby  she  destroyed  and  extinguished  all  her  powers  and  cor- 
porate franchises.  The  replication  admits  the  validity  of  the 
deed  of  assignment,  and  the  demurrer,  the  facts  as  pleaded  to 
be  true;  and  the  inquiry  now  is,  do  they  constitute  a  good 
cause  of  forfeiture?  The  grant  of  the  state  was  made  to  the 
stockholders  for  a  valuable  consideration,  and  upon  the  im- 
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plied  condition  that  they  would  continue  to  exercise  and  per- 
form the  duties  and  obligations  imposed  by  the  charter:  and 
these  had  for  its  aim  and  end  the  promotion  of  the  public  good 
as  well  as  the  priyate  interest  of  the  corporators,  and  they  en- 
tered into  the  consideration  of  the  contract  and  formed  its  ob- 
ligatory force.  Now,  it  is  perfectly  manifest  upon  principles  of 
public  policy,  of  reason  and  of  natural  justice,  that  a  "violation 
of  this  implied  condition  necessarily  dissolves  the  consideration 
of  the  contract.  The  bank,  by  failing  to  perform  her  part  of 
the  agreement,  has  discharged  the  state  from  the  continuance  of 
the  grant,  and  it  not  only  becomes  her  right  but  it  is  her  duly  to 
resume  it.  Her  faith  and  honor  are  pledged  to  protect  the  cor- 
poration in  the  peaceful  enjoyment  and  full  exercise  bt  all  its 
privileges  and  immunities,  for  they  are  supposed  vitally  to  con- 
cern her  social  and  political  condition  as  matter  of  convenience 
and  general  utility,  so  long  as  the  corporation  has  the  will  and 
possesses  the  power  of  discharging  both  her  public  and  private 
engagements.  This  she  unquestionably  can  not  do,  if,  by  her 
own  voluntary  act  or  deed  of  assignment,  she  has  divested  her- 
self of  all  her  corporate  capacities :  for  if  she  be  civUiter  mortuua, 
how  can  it  be  said  that  her  legal  personage  still  lives,  and  that 
she  has  the  power  of  perpetual  succession?  By  such  an  act  all 
her  rights,  privileges,  and  liberties  have  passed  from  the  con- 
tract and  management  of  the  corporation:  and  being  stripped 
of  all  her  power  and  authority  she  ceases  to  exist.  In  the  lan- 
guage of  the  law,  she  has  abused  her  trust  and  perverted  its 
object,  and  this  works  a  forfeiture  of  her  charter. 

In  Slee  v.  Bloom,  5  Johns.  Ch.  878,  Chancellor  Kent  holds 
that  a  corporation  may  be  dissolved  if  it  is  incapable  of  contin- 
uing its  succession  or  executing  its  corporate  functions.  When- 
ever there  is  a  non-user  or  misuser  of  its  franchises,  the  corpo- 
ration may  be  adjudged  dissolved  for  a  breach  of  trust:  The 
King  v.  The  Mayor  of  LoTidoriy  Show.  274;  CUy  of  Exeter  v. 
Glide,  4  Mod.  83;  or  where  an  integral  and  governing  part  of  it 
is  gone  and  it  has  no  power  of  restoring  it,  or  doing  any  corpo- 
rate act,  it  is  so  far  dissolved  that  the  government  may  resume 
the  grant  and  extinguish  its  existence.  Suffering  any  act  to  be 
done  which  destroys  the  end  and  object  for  which  the  corpora- 
tion is  instituted  is  equivalent  to  a  direct  surrender  of  its  char- 
ter: 4  Com.  Dig.  66;  The  People  v.  Washington  and  Warren 
Bank,  6  Cow.  216.  And  it  has  been  expressly  adjudged  in  the 
case  last  cited  that  if  a  bank  assigns  and  transfers  so  much  of 
her  property  to  trustees  as  to  render  her  incapable  of  continuing 
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Her  business  operaijpns,  that  is  a  good  cause  of  foifdtuie.  The 
authorities  are  full  and  condusiTe  on  this  point:  TJie  Bank  of 
Poughkeep9ie  v.  Jbhotsorif  24  Wend.  479;  BriggH  y.  Pennimariy  8 
Cow.  337  [18  Am.  Dec.  454].  If  the  principles  here  stated  be 
correct,  then  it  incontroyertiblj  follows,  that  the  deed  of  as- 
signment in  the  present  case  to  trustees  operates  as  a  forfeiture 
of  the  charter  in  contemplation  of  law,  and  that  the  state  by 
her  writ  of  qwo  warranto  has  the  right  to  have  that  fact  ascer- 
tained and  declared  by  a  judgment  of  this  court,  and  to  seize  the 
franchise  into  her  own  hands.  The  third  replication  is  adjudged 
thus  to  be  good:  and  of  course  the  demurrer  to  it  is  held  bad. 
As  all  the  other  replications  hare  been  declared  def  ectiye,  judg- 
ment must  be  entered  up  in  favor  of  the  demurrer  to  each  of  them. 
WhereujK^n,  the  counsel  of  the  bank  declining  to  rejoin  ta 
the  third  replication,  judgment  of  seizure  was  pronounced,  and 
the  corporate  existence  of  the  Beal  Estate  Bank  ceased. 

Quo  Waiolanto,  Pubadinos  akb  Pbockxdings  IK.— For  a  diaciusioD  of 
thia  subject,  see  the  note  to  People  t.  R.A8,  R.  R,  Co.,  30  Am.  Dec  33;  also 
see  StaU  ▼.  HarrU,  36  Id.  460;  Bradley  t.  ComnUstioners,  37  Id.  563;  8iaU 
T.  Bank  qf  Charleston,  39  Id.  135. 

Statute  Graktiko  Ck>RPoaATX  Powebs  is  a  Ck)NTBAOT  after  aooeptanoe: 
lAncoln  Bank  ▼.  RkhardMn,  10  Am.  IDfDc.  34;  CrtOM  ▼.  Babcoek^  34  Id.  61; 
though  see  Montpellier  Academy  v.  Oeorge,  33  Id.  585. 

GoBPO&ATiON  18  DissoLVXD  by  suffering  aot  destructive  of  the  object  for 
which  it  was  instituted:  Brigga  ▼.  Penmmant  18  Am.  Deo.  454;  8lee  t.  Bloom^ 
10  Id.  273;  and  see  Penoh$cot  Boom  Corp,  v.  Lameon,  33  Id.  656;  Mclntire  v. 
ZaneatriUe  O.  A  Mfg.  Ob. ,  34  Id.  436;  Boston  Okus  Mfy.  ▼.  Langdon,  85  Id.  292. 

Wanton  and  Injubiotts  Exxboiss  of  CoBPoaATX  Pbiviijeobs  is  ground 
for  the  interference  of  equity:  Attorney-general  v.  Stevene,  22  Am.  Deo.  526| 
such  abuse  works  a  forfeiture  of  the  franchises:  State  Bank  t.  State^  12  Id. 
234;  and  non-performance  of  the  conditions  of  incorporation  is  per  se  a  mis- 
user that  will  forfeit  the  grant  at  common  law:  People  v.  K.  A  M,  TWf^pUis 
Road  Co.,  35  Id.  551;  see  also  People  v.  Phoenix  Bank,  Id.  634. 

NoN-nsEB  IS  A  Ground  of  Fobfxitube,  when:  See  Clarke  t.  CaUowaiy^ 
2  Am.  Dec.  706;  though  an  equity  court  is  not  the  proper  tribunal  for  suoh  a 
proceeding:  Attorney-general  ▼.  Stevens,  22  Id.  526;  Society  v.  Morris  Oonol 
Co.,  21  Id.  41;  and  see  People  t.  K.  dt  M.  Turnpike  R.  R.  Co.,  35  Id.  551. 

FORFEITTTBB  FOB  AbUSE  OB    NeOLECT    MT7ST    BE    JuDICIALLT    DsOLABEDt 

Vernon  Society  ▼.  HiUs,  16  Am.  Dec.  429;  Lehigh  B.  Co.  ▼.  Lehigh  C.  A  N. 
Co.,  26  Id.  Ill;  Regenle  v.  Williams,  31  Id.  72;  Boston  Class  Mam^f.  Co.  r. 
Langdon,  35  Id.  292;  State  v.  Bank  qf  Charleston,  39  Id.  135. 

Estoppel  of  Pebson  Deauno  with  Cobpobation  to  Dent  rrs  Exist- 
XNOE:  See  Dutchess  Cotton  Mfy.  v.  Davis,  7  Am.  Dec.  459;  Wetland  Canai 
Co.  V.  Hathaway,  24  Id.  51;  Congregational  Society  v.  Perry,  25  Id.  455. 

StTBBENDEB  OF  FRANCHISES  FBOM  NoN-usEB  IS  NOT  Pbesumed:  Regente 
V.  Williams,  31  Am.  Dec.  72. 

Subsequent  Bbooonition  of  Oobpobation's  Existence:  See  Mclntire  v. 
Zanesville  Canal  and  Vfg.  Co.,  34  Am.  Dec.  436;  Stale  ▼.  Bank  qf  ChariegUm^ 
89  Id.  135. 
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Thompson  v.  Bobil 

[10  OonxonoOTv  71.] 

BtIDMKOB  OW   FaLBS    BbPBBSXNTATIOKS    as  to   GbXDIT   OW  PUBOBJlSBl  of 

goodfl*  made  to  the  clerk  of  the  vendor,  is  admiasible  aa  a  part  of  the  ret 
ffuUE,  though  not  communicated  to  the  seller  until  after  the  sale,  whore 
dmilar  representations  were  immediately  afterwards  made  by  the  bayer 
to  the  vendor  himself,  to  indnoe  the  sale. 

YlirjMiB  MAT  Trbat  ab  Void  a  Sals  made  to  one  who  pmwhsaes  with  a 
preoonoeiTed  design  not  to  pay  for  the  goods  bought. 

Arachzko  CaxDnoB  who  hab  not  Pasted  with  his  Pbopibtt  on  the 
credit  of  goods  fraudulently  obtained  by  the  debtor  from  a  third  panoii« 
is  not  to  be  regarded  as  a  bona  fidt  purchaser  of  such  goods. 

811SUBS  ov  OooDB  BT  OmoKB  IS  NOT  ToBTious,  whore  he  takes  them 
under  regular  process  in  favor  of  a  creditor  of  a  fraudulent  vendee,  and 
tiierefore  the  vendor,  to  enable  him  to  maintain  trover  therefor  against 
the  officer,  must  make  demand  upon  him;  but  if,  demand  being  made, 
the  officer  refuses  to  deliver  them  without  requiring  any  evidence  of  the 
title  of  the  person  mA^ing  the  demand,  he  will  be  presumed  to  have 
waived  his  claim  to  such  inf  onnation. 

BsrusAL  TO  DsLivsB  OooDs  IS  Pbiiia  Facts  Evidsnob  of  Gonvsbsion 
thereof,  where  a  demand  has  been  duly  made. 

OmosB  MAT  Pat  ovf  Lisn  ov  Common  Oabbisb  vob  Fbbiort  on  goods, 
in  order  to  get  possession  of  them,  and  upon  doing  so  will  stand  in  the 
place  and  have  the  rights  of  such  carrier.  But  if,  upon  demand  being 
made  upon  him  by  a  claimant  of  said  goods,  he  sets  up  no  claim  of  lien, 
but  makes  an  unqualified  refusal,  he  will  not  be  allowed  afterwazds  to 
set  up  such  lien  as  a  defense,  in  an  action  of  trover  for  the  goods. 

Tboyeb  for  a  quantity  of  tobacco.  The  plaintiffs,  Thompson 
ftnd  Adams,  were  partners  in  business  in  the  city  of  New  York, 
and  Andrew  Denison  and  Joseph  W.  Denison  were  doing  busi- 
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ness  at  Suffield,  Oonnecticut^  under  the  fizm  name  of  A.  &  J. 
W.  Denison.  Joseph  W.  Denison  applied  to  one  Elliott,  a 
clerk  of  Thompson  &  Adams,  to  purchase  from  said  firm  the 
tobacco  in  question,  and  represented  to  him  that  said  A.  &  J. 
W.  Denison  were  doing  a  good  and  safe  business,  and  that  the 
note  which  they  proposed  to  give  for  said  tobacco  would  be  oer> 
tainly  paid.  Said  J.  W.  Denison  thereupon,  seeing  Thompson 
in  an  adjoining  room,  went  to  him  and  made  similar  representa- 
tions, upon  which  Thompson  sold  to  him  the  tobacco.  The 
representations  made  to  Elliott  were  not  communicated  to 
Thompson  untU  after  Denison  left  the  store.  The  goods  were 
shipped  to  Suffield,  where  they  were  attached  in  the  store  of  the 
Denisons  by  the  defendant,  by  virtue  of  a  writ  in  favor  of  Aj^ 
new  &  Son.    The  other  facts  appear  from  the  opinion. 

T[mcey  and  T,  (7.  Perkins ^  in  support  of  the  motion. 

Hungerford  and  G(nie,  contra. 

Williams,  C.  J.  The  first  question  presented  upon  this  mo- 
tion, is,  whether  proof  of  the  representations  made  by  Denison 
to  Elliott,  the  derk  of  the  plaintiffs,  and  not  communicated  bj 
him  to  them  before  the  sale,  was  properly  admitted  in  evidence; 
and  cases  have  been  cited  to  show,  that  the  plaintiffs  must  have 
acted  under  the  fraudulent  representations  made,  or  they  could 
not  recover.  That  principle  is  not  denied;  but  still  it  is  claimed, 
that  this  evidence  is  admissible;  and  cases  are  cited  to  show, 
that  fraudulent  representations  made  to  others  are  admissibley 
where  there  is  a  combination  to  deceive:  Gardner  v.  Preston,  2 
Day,  202  [2  Am.  Dec.  91].  And  similar  fraudulent  practices 
about  the  same  time,  have  been  admitted  where  there  was  no 
combination  to  prove  the  quo  animo;  Gary  v.  HotaUing,  1  Hill, 
811  [37  Am.  Dec.  823];  Hawes  v.  Dingley,  17  Me.  840.  How  far 
those  cases  apply  to  this  we  need  not  determine. 

When  we  look  at  the  facts  in  this  case,  we  think  that  the 
evidence  was  admissible  as  part  of  the  rea  gestoB.  Denison  had 
before  been  disappointed  in  obtaining  these  goods,  in  conse- 
quence of  the  information  which  this  clerk,  the  witness,  had  ob- 
tained. Whether  he  knew  this  particular  fact  or  not,  does  not 
appear;  but  he  knew  that  this  man  was  a  clerk  of  the  plaintiffs; 
and  doubtiess  hoped,  through  his  agency,  to  effect  his  object. 
He  then  came  to  the  plaintiffs'  shop  to  obtain  the  article.  He 
finds  the  witness;  complains  to  him  that  this  firm  was  not 
trusted  before;  represents  that  they  could  get  credit  elsewhere; 
that  they  were  doing  a  safe  business;  and  that  their  note  was 
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fiare  to  be  paid.  If  upon  this  Elliott  had  sold  the  goods,  there 
could  be  no  doubt  that  the  plaintiffs  could  recoyer,  if  they 
proTed  the  representations  false  and  fraudulent;  for  it  would  be 
the  same  thing  as  if  made  to  the  plaintiffs  themselyes:  Alien  y. 
Addington,  7  Wend.  22.  But  after  sajing  this  to  Elliott,  he 
sees  one  of  the  plaintiflh  in  the  adjoining  room,  the  door  being 
open,  and  goes  up  to  him  with  similar  representations.  This, 
then,  was  in  fact  a  continued  conversation,  by  Denison,  with 
the  agents  of  the  plaintiffs  and  the  plaintiffs  themselyes,  carried 
on  by  him,  to  effect  a  single  object — ^to  get  this  tobacco  upon 
credit.  The  conyersation  with  the  derk  not  being  repeated  to 
the  principal,  might  not  proye  that  the  plaintiffs  were  deceiyed 
by  that  communication;  but  it  would  tend  to  show,  that  the 
communication  made  to  them,  if  false,  was  fraudulent;  it  was 
calculated  to  influence  the  opinion  and  to  procure  the  aid  of  this 
clerk,  or  at  least  to  throw  dust  into  his  eyes,  and  prevent  his 
interference.  If,  instead  of  these  representations,  or  with  these 
representations,  Denison  had  told  this  derk,  that  he  would 
make  him  a  present  if  he  would  not  say  anything,  was  he  in* 
quired  of;  this  surely  would  have  been  adioissible  evidence, 
though  in  fact  it  had  no  effect  upon  the  sale,  as  he  was  not  in- 
quired of;  but  it  would  have  been  proper  evidence  to  show  the 
arts  made  use  of,  to  effect  the  object.  The  evidence  in  the  case 
before  us  is  not  so  strong;  but  is,  we  think,  of  the  same  charac- 
ter, showing  a  set  design  to  obtain  these  goods  by  these  false 
representations,  made  at  the  same  time  as  those  made  to  the 
plaintiffs,  and  to  those  persons,  who  otherwise  would  have  been 
most  likely  to  have  undeceived  him. 

The  next  question  is,  if  this  sale  was  obtained  by  fraudulent 
representations,  whether  the  plaintiffs  can  treat  it  as  void  ?  We 
believe,  that  the  rule  is  now  settled,  that  if  a  person  purchases 
goods  with  a  preconceived  design  not  to  pay  for  them,  the 
vendor  has  a  right  to  treat  the  sale  as  void :  Bead  v.  Hutchinson,  8 
Camp.  852;  Noble  v.  Adams,  7  Taunt.  59;  Earl  Bristol  v.  WUsmore, 
1  Bam.  &  Cress.  514;  S.  C,  8  Eng.  Com.  L.  514;  KiOyy  v.  WUson, 
By.  &  M.  178;  S.  C,  21  Eng.  Com.  L.  726;  Hawse  v.  Oroioe,  By. 
&  M.  414;  S.  C,  21  Eng.  Com.  L.  477;  Fergtison  v.  Oarrington,  9 
Bam.  &  Cress.  59 ;  S.  C. ,  17  Eng.  Com.  L.  86.  This  principle  has 
been  often  recognized  in  the  si^te  of  New  York,  and  more  than 
once  in  our  superior  court.  But  it  is  said,  that  if  goods  so 
obtained  are  sold  to  a  bona  fide  purchaser,  the  plaintiffs  would 
have  no  right  to  retake  them;  and  that  the  defendant  stands  in 
the  light  of  a  bona  fide  purchaser.    In  support  of  the  first  prop- 
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osition,  Parker  y.  PaMck,  5  T.  B.  175,  and  Mawrey  ▼.  WaUh,  8 
Cow.  238,  are  cited.  The  case  of  Parker  t.  Patrick  seems  to 
have  been  considered  as  law,  and  followed^  by  the  courts  in 
Maine  and  New  Hampshire:  CKlbert  ▼.  Stideon,  4  Chieenl.  845; 
Bradley  v.  Obear,  10  N.  H.  477. 

The  view  we  hare  taken  of  the  case  before  us  does  not  require 
us  to  examine  those  cases,  in  the  same  manner,  as  under  other 
circumstances  we  might  feel  called  upon  to  do.  It  is  enough  to 
say,  that  in  England,  the  former  case  has  been  doubted,  by  high 
authority:  Peer  t.  Humphrey,  2  Ad.  &  El.  496;  S.  0.,  29  Eng. 
Com.  L.  158;  Tamplin  ▼.  Addy,  8  Oow.  239,  note.  So,  too,  the  case 
of  Mowrey  y.  WaUh  is  doubted  in  the  state  of  New  York:  Cory 
y.  Eotailing,  1  Hill,  306  [37  Am.  Dec.  323];  Lloyd  y.  Brewster, 
4  Paige,  537  [27  Am.  Dec.  88].  But  however  this  might  be, 
where  an  innocent  person  has  been  deceived,  by  the  credit  which 
the  vendee  may  have  acquired  by  goods  so  purchased,  we  can 
not  think,  that  the  sheriff  (or  those  whose  interests  he  repre- 
sents), who  attaches  the  goods  as  the  goods  of  such  fraudulent 
vendee,  stands  in  the  relation  of  a  bona  fide  purchaser.  Some 
general  expressions  of  this  kind  may  have  taHen  from  the  court 
of  Massachusetts,  upon  that  subject.  But  we  believe  no  case  is 
to  be  found  there  or  elsewhere,  where  there  has  been  no  fault  on 
the  part  of  the  vendor  of  goods,  except  that  he  has  been  deceived, 
by  the  fraud  of  his  vendee,  that  it  has  been  holden,  that  the 
creditors  of  such  vendee  could  seize  the  goods,  when  he  himg^lf 
could  not  hold  them,  except  where  the  debt  accrued  after  the 
purchase  of  the  goods  in  question,  and  upon  their  credit:  Oil' 
bert  V.  Hudson,  4  Qreenl.  346;  Bradley  v.  Obear,  10  N.  H.  477. 

On  the  contrary,  in  the  case  of  Tamplin  v.  Addy,  above  cited, 
which  was  a  suit  against  the  sheriff,  Ohief  Justice  Best  says: 
'*  There  is  no  principle  of  law  better  established  than  that  which 
declares,  that  no  properly  passes  by  a  fraud.'"  In  such  case, 
''  the  right  remained  in  the  original  owner,  no  matter  in  what 
hands  they  found  their  way:"  8  Cow.  241.  And  a  similar  doc- 
trine has  been  repeatedly  holden,  by  the  supreme  court  of 
the  state  of  New  York,  except  so  far  as  any  exception  may 
exist  under  the  authority  of  Mowrey  v.  Walsh,  8  Cow.  238;  HUch- 
cock  V.  CovUl,  20  Wend.  167.  And  we  are  unable  to  see  how, 
unless  there  be  some  unreasonable  delay  on  the  part  of  the  ven- 
dor in  reclaiming  his  property,  the  attaching  creditors  can  ob- 
tain anything  by  their  attachment,  except  the  right  their  debtor 
had.  Had  the  property  been  stolen  from  the  vendee,  or  were  it 
in  his  hands  as  bailee  or  factor,  there  would  be  no  question  as 
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to  the  right  of  the  oiiginal  owner.  And  it  is  not  tinfrequently 
the  case,  that  a  man  whose  property  has  been  stolen,  has  been 
gtaSLty  of  as  great  negligence  regarding  it,  as  the  man  who  has 
been  deluded  by  the  arts  of  a  swindler. 

By  the  statement  of  facts  in  this  case,  it  appears,  that  the 
Agnews,  the  creditors  on  whose  suit  these  goods  were  attached, 
sold  the  goods  on  which  their  debt  was  founded  on  the  twenty- 
ninth  day  of  January,  1842;  and  the  plaintifib  sold  the  goods 
in  dispute  to  Denison,  on  the  tenth  of  February,  following; 
and  these  goods  were  forwarded  to  SufSeld,  without  any  par- 
ticular mark,  by  public  conveyance;  and  were  attached  upon 
the  day  of  iheir  arrival,  and  after  the  Denisons'  business  had 
been  broken  up.  The  attaching  creditor  must,  therefore,  assume 
the  broad  ground,  that  in  all  cases,  the  rights  of  an  attaching 
creditor  must  prevail  against  the  rights  of  an  owner  who  has 
been  cheated  out  of  his  goods,  by  false  representations.  For 
here  no  false  credit  was  held  out,  like  the  case  8up]>osed  by 
Ghief  Justice  Parsons  in  Sussey  v.  Thornton,  4  Mass.  407  [8  Am. 
Deo.  224],  or  as  existed  in  OtZber^v.  Hudson,  4  Greenl.  847.  The 
cases  cited  do  not,  therefore,  sup]>ort  the  position  of  the  defend- 
ant. On  the  contrary,  in  a  recent  case  in  New  Hampshire, 
where  the  court  adopted  the  jyrinciple  in  Parker  v.  Patrick,  as  it 
respects  a  bona  fide  purchaser,  they  expressly  decided  that  an 
attaching  creditor,  who  had  not  parted  with  his  property  upon 
the  credit  of  these  goods,  did  not  stand  upon  the  same  ground 
as  a  bona  fide  purchaser:  Bradley  v.  Obear,  10  N.  H.  477. 

Another  objection  to  the  dhaxge,  is,  that  the  court  did  not  tell 
the  jury,  that  the  demands  were  insufficient,  because  the  title  of 
the  plaintiffs  was  not  made  known  to  the  defendant.  In  answer 
to  this,  it  is  said,  in  the  first  place,  no  demand  at  all  was  neces* 
sary,  as  the  taking  was  tortious.  It  is  true,  that  where  there  is 
a  tortious  taking,  a  demand  can  no  more  be  necessary  than  if  the 
action  was  trespass  for  the  same  taking.  We  are  not  satisfied, 
however,  that  this  case  is  of  that  character.  Denison  must  have 
had  a  qualified  interest  in  these  goods,  liable  to  be  defeated — as 
a  contract  made  with  an  infant— until  his  election  is  made,  we 
eee  not  why  it  might  not  be  legal,  or  even  perhaps  the  duty  of 
the  sheriff  to  secure  that  interest.  If  so,  the  seizure  was  not  a 
tortious  act.  Of  course,  to  establish  the  plaintiff's  claim,  a  de- 
mand must  be  made.  The  court  below  proceeded  upon  that 
idea,  but  told  the  jury,  that  if  upon  such  demand,  there  was  an 
unqualified  refusal  to  deliver  the  property  without  requiring  any 
evidence  of  the  plamtiffs  titie,  or  expressing  any  doubts  about 
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{lie  same,  they  might  presnme  a  waiyer  of  his  oLum  to  such  in- 
formation;  and  we  concur  entirely  in  this  opinion.  The  defend- 
ant was  an  officer,  whose  situation  is  frequentiy  one  of  much 
difficulty,  from  the  conflicting  claims  by  which  he  is  surrounded; 
and  he  is  entiUed  to  a  liberal  construction  of  his  acts.  But  he 
must  act  fairly  and  reasonably.  If  property,  which  came  right- 
fully into  his  hands,  is  demanded,  by  a  stranger,  he  will  be  pro- 
tected in  requiring  reasonable  information  as  to  the  rights  of  the 
person  making  demand,  if  he  has  any  reasonable  doubt  upon  the 
subject;  and  should  be  protected  in  any  reasonable  delay  neces- 
sary to  procure  information.  But  when  he  asks  for  no  delay; 
when  he  does  not  profess  to  have  any  doubt;  but  gives  an  un- 
qualified refusal;  he  assumes  upon  himself  the  responsibility  of 
deciding,  and  without  inquizy  and  without  hesitation,  that  his 
lights  are  superior  to  the  plaintiffs*. 

From  a  yeiy  early  period  it  has  been  holden,  that  it  is  good 
evidence  prima  facie  to  prove  a  conversion,  that  the  plaintiff  re- 
quired the  defendant  to  deliver  the  goods,  and  he  refused;  and 
thereupon  it  shall  be  presumed  he  converted  them  to  his  own 
use:  Chancellor  of  Oxford's  Case,  10  Co.  66;  Agars  v.  Lisle, 
Hutt.  10.  And  Holt,  C.  J.,  went  so  far  as  to  say,  that  the  veiy 
denial  of  goods  to  him  who  has  a  right  to  demand  them,  is  an 
actual  conversion:  Baldwin  v.  Cole,  6  Mod.  212.  The  true  prin- 
ciple, however,  is  given  in  Isaack  v.  Olark,  2  Bulst.  314,  where 
the  court  all  agreed,  that  priTna  facie  a  denial,  when  demanded, 
is  good  evidence  to  a  jury  of  a  conversion;  but  if  the  contraiy 
be  shown,  then  the  same  is  no  conversion.  This  principle  is 
recognized  by  Judge  Story,  in  Watt  v.  Pottery  where  a  question 
was  made  as  to  the  authority  of  the  persons  making  the  demand. 
The  learned  judge,  admitting  that  such  persons  must  have  au- 
thority, adds,  but  if  the  refusal  does  not  turn  upon  the  sup- 
posed want  of  authority — ^if  the  party  waives  any  inquiry  into 
the  authority,  or  admits  its  sufficiency,  and  puts  his  refusal  upon 
another  distinct  ground,  which  can  not,  in  point  of  law,  be  sup- 
ported— then  the  refusal,  under  such  circumstances,  is  presump- 
tive evidence  of  a  conversion:  2  Mason,  81.  Here,  though  he 
did  not  state  his  grounds  for  refusal,  yet  he  made  an  unqualified 
refusal.  This,  then,  unexplained,  is  evidence  of  a  conversion. 
He  does  not  attempt  to  explain  it;  he  asks  no  information,  nor 
any  delay,  that  he  may  inquire;  he  does  not  pretend  that  he  does 
not  understand  the  nature  of  the  plaintiffs'  claim,  or  has  a  lien 
for  which  he  seeks  indemnity,  but  contents  himself  with  a  cool, 
unqualified  refusal.    The  fair  presumption  then  is,  that  he 
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npon  the  indezimity  of  the  cxeditors,  or  knowing  the  nature  of 
the  plaintiffB*  claim,  he  was  ready  to  put  them  at  defiance.  Thus 
he  denied  the  plaintifEs'  right,  and  waived  any  claim  in  support 
of  it. 

Another  exception  taken  to  the  charge,  is  much  of  the  same 
character,  tiz.  :  that  the  court  should  have  told  the  juiy ,  that  the 
defendant  had  right  to  detain  the  goods  until  the  freight  was 
paid,  which  the  officer  had  paid  to  the  common  carrier.  To  this 
the  plaintiflfs  reply,  that  the  defendant  could  not,  by  his  wrong- 
ful act,  acquire  any  lien  upon  the  goods;  nor  could  such  lien  be 
assigned.  It  has  been  adjudged,  that  a  lien  could  not  be  ac* 
quired,  by  a  tortious  act:  McGambie  y.  Davies,  7  East,  6;  EvereU 
T.  SaUiiSy  15  Wend.  478.  But,  we  have  held,  that  in  the  situ- 
ation this  property  was  in,  the  defendant  might  attach  it;  and  if 
he  might  seize  it,  it  would  seem  to  follow,  that  he  must  take  legal 
measures  to  secure  it.  This  could  not  well  be  done,  but  by 
taking  it  into  his  possession;  and  he  could  not  do  this  without 
regard  to  the  rights  of  those  who  had  some  superior  interest  in 
it.  It  would  seem,  therefore,  as  if  upon  this  attachment,  the 
officer  must,  to  secure  the  benefit  of  it,  pay  the  lien,  and  take 
the  properly  into  his  possession;  and  if  so,  we  think  it  would 
follow,  that  he  must  stand  in  the  place  and  have  the  rights  of 
the  person  whom  he  has,  as  it  were,  been  involuntarily  com- 
pelled to  indemnify.  But  here,  again,  the  defendant  is  met,  and 
we  think  conclusively,  with  the  fact,  that  he  set  up  no  such  claim 
at  the  time,  but  made  an  imqualified  refusal.  Had  this  refusal 
been  qualified,  by  this  claim  of  lien,  the  plaintiffs  might  have 
met  it,  and  obviated  it;  but  the  defendant  keeps  it  a  secret  in 
his  own  breast,  and  now  seeks  to  defeat  the  plaintiffs'  action,  by 
a  claim  before  unknown. 

In  Thcmpsm  v.  Trail,  2  Car.  &  P.  334;  S.  C,  12  Eng.  Com.  L, 
602,  where  goods  had  been  delivered  on  board  a  vessel,  and  a  re- 
ceipt taken,  the  vendee  having  failed,  the  shipper  demanded  the 
goods,  but  nmde  no  offer  of  freight  or  compensation.  The  cap- 
tain, upon  demand,  merely  said,  he  had  signed  a  bill  of  lading. 
Chief  Justice  Abbott  said,  this  was  a  conversion:  though  it  was 
insisted,  that  he  had  a  right  to  compensation.  The  chief  justice 
added,  *'  if  the  captain  says,  I  can't  deliver  the  goods  to  you, 
but  will  deliver  them  to  A.,  B. ,  or  C. ,  that  is  a  conversion.''  And 
in  EvereU  v.  SaUus,  15  Wend.  474,  478,  where  the  defendants 
claimed,  upon  demand,  to  be  purchasers  of  the  property,  and 
upon  trial  claimed  a  lien,  the  supreme  court  held,  that  if  the  de- 
fendants had  a  lien,  they  waived  it,  by  not  putting  themselves 
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on  that  groiind,  when  the  property  was  demanded.  They  de* 
nied  the  plainti£E*8  right,  and  set  up  a  title  in  themselves,  inde- 
pendent of  the  lien.  Whoever,  says  Judge  Stoiy,  undertakes 
tortiously  to  deal  with  the  property  of  another  as  his  own,  or 
tortiously  detains  it  from  the  owner,  is,  in  contemplation  of  law, 
guilty  of  a  oonyersion  of  it:  2  Mason,  81.  When,  then,  the  de* 
fendant  had  in  his  possession  the  property  of  the  plaintiffs,  and 
refused  to  deliver  it  up,  on  demand,  he  assumed  to  deal  with  it 
as  his  own,  and  in  effect  denied  the  right  of  the  plaintiffs.  If 
he  had  a  claim  unknown  to  the  plaintiffs,  fair  and  correct  deal- 
ing required  that  he  should  make  it  known,  that  the  plaintiffii 
might  be  apprised  of  the  right  which  he  claimed,  and  hare  op- 
portunity to  cancel  it,  or  contest  it.  The  defendant  chose  to 
place  himself  upon  other  grounds,  by  this  unqualified  refusal; 
and  we  are  all  of  opinion,  that  he  must  abide  the  issue  whioh 
he  chose  to  take;  and  that  there  should  be  no  new  trial. 

In  this  opinion  the  other  judges  concurred. 

New  trial  not  to  be  granted. 


OoKD  in  Imehey  t.  BoberU^  25  Ckmn.  482,  to  tha  point  that  whansvor  a< 
■pjimoy  ii  alleged  aa  afliwting  a  frandnlent  porofaaae  of  gooda.  it  ia  tha  con* 
atunt  pnustloe  of  oonrta  to  reoeive  aa  ovidenoe  of  the  ohaneter  of  tha  act,  lika 
ftaadnlant  acta  of  tha  aama  natnra,  in  fnrtharanca  of  the  fraadolent  daaign; 
in  Clark  t.  HaUf  84  Id.  401,  to  tha  point  that  an  afaaolata  and  unconditional 
rafoaal  of  an  offioar  to  daliver  property,  in  theahaancaof  aatiafiutoiyeridanoa 
to  robot  the  preanmption  of  a  oonvenion,  ia  aaffldent  to  warrant  the  jnxy  in 
finding  for  tha  plaintiff,  in  an  aotion  of  trover  againat  aach  offioer;  and  in 
JKUom  T.  Manekeder^  11  CobIl  887>  to  tha  point  that  it  ia  anffioiant  eridanoe 
of  a  oan?afBion  to  ahow  that  tha  plaintiff,  liaying  a  right  to  tha  poaaaarion  of 
tha  property,  damandad  it  of  the  defendant,  and  that  the  latter  nfnaad  ts 
aauTar  ttii 

Sals  ow  Ooods  Induoid  bt  FR4in>nLBirr  REPBunraAnom  Pissn  Ko 
TiTLS  to  tha  frandnlent  Tndae:  See  Cbry  r.  HotaSimgp  87  Am.  Dec  828^  nolo 
827,  and  the  oaaea  there  eited  and  oollected. 

EviPBHca  ow  OiHBB  Falbs  BKPBSSBRTAnoNS,  wHBf  AniiimBLB  to  ahow 
tha  qtto  tmimo:  See  note  to  Oasy  t.  JTbtaJUn^f,  87  Am.  Deo.  828. 
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[le  OomaonoOT,  UK.] 
or  Mattkbs  ot  Substakcx  ik  Dklaration  need  onlj  ba 
prored  auhatantially,  bat  mattera  of  deacription  mnat  be  proved  ezaotly. 
And  where  aumnptU  ia  brooght  to  reoover  mono j  alleged  to  be  doe  from 
the  defendant  to  the  plaintifiE^  and  by  miatake  omitted  in  a  aettlament  be- 
tween them,  the  avennenta  of  the  time  of  such  aettlement,  and  of  the 
partioalar  siftn  due,  and  not  embraced  therein,  are  aTermenta  of  mattera 
qI  anbatanoa  not  of  deacription. 
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OxNKRAL  iNDXBrr atto  Covht  IK  Dbclasatiok  nr  Absumfsit  will  snrtaiii  a 
reooFsiy  for  items  of  indebtodnMa  omitted  by  mistake  on  a  aettlement  of 
aoooonta  between  the  partiea  to  eaoh  action. 

DnrroB  is  kot  "  without  this  Statx,  "  within  the  meaning  of  the  Gonnectt- 
eat  statate  of  limitations,  where,  being  a  citisen  o^  domiciled,  and  rssi- 
dent  within  that  state,  with  his  family,  he  temporarily,  for  business  por- 
poses,  goes  to  another  state  and  remains  there  for  eight  months  at  a  time 
on  two  separate  ocoasions;  and,  therefore,  the  time  of  snoh  absences  .'a 
not  to  be  exolnded  in  oompntiogthe  time  limited  for  the  commencement 
of  a  suit  against  him.    Wiluamb,  C.  J.,  contru. 

Assumpsit.  The  declaration  alleged  that  on  the  fifteenth  of 
June,  I8869  the  plaintiffs  and  the  defendant  adjusted  accounts, 
and  that  at  the  time  of  said  settlement  certain  sums  of  money, 
among  others  the  eighty  dollars  referred  to  in  the  opinion,  were 
by  inadvertence  and  mistake  omitted  and  oyerlooked,  and  were 
not  included  in  said  accounts,  although  they  were  then  due  and 
owing  from  the  defendant  to  the  plaintiffs.  The  defendant 
pleaded  non  assumpsit,  and  non  assumpsit  infra  sex  annos.  The 
jury  returned  a  verdict  for  the  plaintiffs,  and  the  defendant 
moved  for  a  new  trial.  The  other  &cts  sufficiently  appear  from 
the  opinion. 

TT.  W.  EUswortk  and  0.  8.  Seymawr^  in  support  of  the  motion. 

r.  (7.  PerbinSf  corUra. 

Stobbs,  J.  The  first  ground  on  which  a  new  trial  is  asked  in 
this  case  is,  that  the  proof  adduced  by  the  plaintiffs  did  not  sup- 
port the  declaration  as  to  the  item  of  eighty  dollars  therein  men- 
tioned, and  that  the  jury  should  have  been  so  instructed:  and 
the  particular  in  which  it  is  claimed  to  have  been  defective,  is, 
that  it  failed  to  prove  the  mistake  as  to  that  item  to  have  been  of 
the  precise  sum,  and  to  have  occurred  at  the  precise  time,  alleged 
in  the  declaration.  The  validity  of  this  claim  depends  on  the 
question  whether  the  statements  in  the  declaration,  of  the  par- 
ticular time  of  the  settlement  when  the  alleged  mistake  occurred, 
and  of  the  pa]:ticular  amount  of  the  sum  due  to  the  plaintiffs  and 
not  embraced  in  such  settlement,  are  to  be  deemed  allegations  of 
f  what  are  termed  matters  of  substance,  or  of  matters  of  descrip- 

tion. If  they  are  of  the  former  kind,  they  need  only  to  be 
proved  substantially;  if  of  the  latter,  they  must  be  proved  ex- 
actly. We  have  no  doubt  that  the  averments  in  question  are 
those  of  matters  of  substance,  and  not  of  description;  and  there- 
fore, that  they  were  supported  by  the  evidence  offered  l^  the 
plaintiffB. 
The  true  sense  and  meaning  of  the  allegation  respecting  the 

An.  Dso.  Voim  TTiT   e 
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eettlement,  is  no  more  than  that  such  a  settlement  took  plaoe 
between  the  parties;  and  of  that  respecting  the  indebtedness^ 
merely  that  there  was  an  indebtedness  from  the  defendant  to 
the  plaintifEs,  omitted  to  be  embraced  in  such  settlement.  The 
time  of  such  settlement  is  immaterial,  provided  it  took  place  at 
any  time  prior  to  the  commencement  of  the  suit,  which  must  be 
proved  on  the  trial;  and  the  precise  amount  of  such  indebted- 
ness is  unimportant  to  the  maintaining  of  the  action;  it  is  suffi- 
cient that  any  such  indebtedness  exists;  and  its  amount  must 
also  be  proved  on  the  trial.  The  additional  statements  of  a 
particular  day  when  the  settlement  was  made  and  a  particular 
amount  of  indebtedness,  are  mere  formal  averments,  and  were 
obviously  introduced,  not  for  the  purpose  of  more  particularly 
describing  the  settlement  or  indebtedness,  or  of  defining  more 
precisely  the  cause  of  action  (for  much  more  minuteness  would 
have  been  requisite  for  that  purpose),  but  only  in  order  to  com- 
ply with  the  familiar  rules  of  pleading  on  the  subject  of  cer- 
tainty, which  require  that  a  time  and  place  should  be  mentioned 
when  and  where  every  material  fact  took  place;  and  that  where 
a  material  sum  or  quantity  is  mentioned,  its  amount  should  be 
specified.  Those  rules  undoubtedly  made  it  necessary  for  the 
plaintifiis  to  state,  as  matter  of  allegation,  some  particular 
amount  of  indebtedness  from  the  defendant  to  the  plaintiffs, 
and  (on  the  supposition  that  the  general  indebUalus  count  would 
not  answer,  but  that  it  was  necessary  to  declare  specially,  as  the 
plaintiffs  have  done  here,  averring  the  settlement  and  the  mis- 
take) some  particular  day  on  which  such  settlement  took  place. 
This  particularity  was  requisite,  in  order  to  render  the  declara- 
tion, as  matter  of  pleading,  tmexceptionable;  but,  by  the  rules 
of  evidence,  allegations  of  time,  place,  sums,  and  quantities 
need  not  be  proved  precisely  as  laid,  unless  they  are  so  de- 
scriptive of  something  which  is  essential  to  the  claim  of  the 
party  averring  them,  that  the  identity  between  the  thing  alleged 
and  proved  would  be  thereby  destroyed,  and  the  proof  be  sub- 
ject to  the  imputation  of  what  is  termed  a  variance;  which  the 
defendant  has  very  properly  disclaimed  in  the  present  case. 
The  principles  applicable  to  this  point  are  too  familiar  to  re- 
quire illustration,  and  will  be  found  to  be  very  clearly  stated 
and  elucidated  in  Furcell  v.  Macnamaraf  9  East,  157,  and  in 
Greenl.  Ev.,  pt.  2,  c.  2. 

Our  courts,  many  years  since,  held  that  an  action  of  general 
indebitatus  assumpsit  would  not  lie,  after  a  settlement  of  accounts, 
to  recover  for  an  item  of  indebtedness  omitted  by  mistake  in 
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Bach  settlement;  but  that  the  declaration  shonld  be  Bpecial, 
pointing  out  such  mistake.  And  it  is  urged,  hy  the  defendant, 
that  as  the  cause  of  action  must  be  thus  particularly  stated,  a 
corresponding  particularitj  of  proof  is  necessary,  in  order  to 
secure  to  him  the  benefit  intended  by  requiring  this  mode  of 
declaring.  The  rule  that  allegations  of  matters  of  description 
only  need  be  exactly  proved,  applies,  however,  to  all  dedara- 
tions  in  personal  actions,  and  is  not  confined  to  those  only  where 
the  allegations  are  of  a  general  character,  like  general  indebikUuB 
assumpnt:  and  that  rule  of  evidence  was  not  intended  to  be 
varied  or  affected  by  the  decisions  last  referred  to,  which  went 
upon  the  ground  that,  unless  the  declaration  was  special,  the 
defendant  would  be  unapprised  by  it  of  the  character  of  the 
claims  made  upon  him,  and  would  be  therefore  liable  to  be  sur- 
prised on  the  trial,  by  proof  of  those  of  which  he  had  had  no 
notice.  The  range  of  the  plaintiff's  proof  is,  of  course,  more 
restricted,  as  the  declaration  is  more  special;  but  the  nature  or 
competency  of  the  evidence  to  prove  the  issue,  is  not  thereby 
affected;  and  the  present  is  a  question  of  evidence,  and  not  of 
pleading. 

Notwithstanding,  however,  the  decisions  referred  to,  we  should,, 
in  accordance  with  the  doctrine  which  universally  prevails  else-^ 
where,  and  the  principles  at  present  generally  applied  to  actions- 
of  general  indebitatus  assumpsit,  now  hold,  that  a  general  indeb' 
iiaiuscoiiDi  would  sustain  a  recoveiy  for  items  of  indebtedness* 
omitted  by  mistake  on  a  settlement  of  accounts,  if  there  were* 
no  other  objection.    Without  going  at  large  into  the  subject,  it 
may  be  sufficient  to  say,  that,  at  the  early  period  when  those  de» 
oisions  were  made,  the  general  counts  in  assumpsit  were  com- 
paratively rarely  used;  their  utilily  and  safety  had  not  been 
completely  tested  in  practice;  and  Ihey  were,  therefore,  regarded 
with  a  greater  degree  of  jealousy  and  disfavor  than  at  present; 
and  witii  more  than  long  experience  since  has  shown  to  be  neces- 
sary.    The  apprehended  disadvantage  to  the  defendant  from  the 
generality  of  the  count,  is  entirely  obviated,  by  the  practice  of 
allowing  him  to  require  a  bill  of  particulars  from  the  plaintiff: 
and  indeed,  as  remarked  by  Ellsworth,  J.,  in  Edrt  v.  SmUh, 
Kirby,  180,  this  kind  of  action,  from  the  equity  of  the  princi- 
ples on  which  it  proceeds,  and  the  extensiveness  of  the  remedy 
it  gives,  is  now  highly  favored. 

The  other  ground  on  which  the  defendant  claims  a  new  trial, 
involves  the  true  construction  of  that  proviso  in  the  statute  of 
limitationJB,  which  excludes  from  the  computation  of  the  times 
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limited  for  faringiiig  suits  in  the  cases  therein  mentioned,  the 
time  during  which  the  parly,  against  whom  there  may  be  any 
such  cause  of  action,  shall  be  without  this  state.    The  material 
facts  which  appear,  bearing  on  this  point,  are,  that  the  defend- 
ant, being  a  citizen  of  and  domiciled  within  this  state,  and 
residing  therein  with  his  family,  consisting  of  his  wife  and  ser- 
«ial  children,  publicly  left  the  state,  at  two  sucoessiYe  times, 
and  went  to  one  of  the  southern  states,  where  he  remained 
each  time  for  the  period  of  about  eight  months,  for  the  pur* 
pose  of  taking  charge  of  a  store  of  goods  there,  and  attending 
to  the  business  of  said  store;  and  that  he  so  left  for  the  pur- 
pose of  a  temporary  absence  only,  and  with  the  intention  of  a 
49p6edy  return  to  his  residence  in  this  state,  where  he  left  his 
.-family  during  his  absence,  and  without  abandoning,  or  intend- 
ing to  abandon,  his  home  or  domicile  in  this  state;  and  that  he 
continued  his  intention  of  returning  during  his  said  absence. 
And  the  question  is,  whether  the  time  during  which  he  was  so 
absent,  should  be  excluded  in  computing  the  six  years  limited 
for  the  bringing  of  this  suit. 

The  judge  bdow  proceeded  on  the  ground  that  the  defendant 
was,  during  said  absences,  personally  out  of  this  state,  and  so, 
during  that  time,  within  the  Teiy  language  of  the  proyiso  of  the 
statute;  and  did  not  feel  at  liberiy  to  depart  from  its  plain,  literal 
meaning.  A  construction  of  this  proviso,  which  should  be  so  lit- 
•^ral  as  to  exclude,  in  all  cases,  from  the  computation  of  the  time 
limited  for  bringing  suitS;  everj  portion  of  time,  however  small, 
•during  which  a  person  domiciled  in  the  state  should,  with  what- 
ever intention,  be  personally  absent  from  it,  would  be  attended 
with  such  practical  inconveniences,  and  would  indeed  fall  so  far 
short  of  the  object  to  be  attained  in  the  passing  of  the  law,  that 
we  can  not  believe  that  it  would  be  consonant  with  the  intention 
of  the  legislature,  which,  when  ascertained,  must  prevail  over  the 
literal  sense  of  the  terms  they  have  used.  The  intercourse  be- 
tween our  citizens  and  the  other,  especially  the  adjacent  states, 
on  matters  of  business,  health,  and  pleasure,  has  become  so 
general,  and  the  absences  resulting  from  it  are  frequently  for  so 
short  periods  of  time,  and  those  often  so  sudden  that  they  can 
scarcely  be  anticipated  by  themselves  or  others,  that  it  would  be 
impracticable  to  ascertain  or  prove  them,  with  any  ordinaiy,  if 
indeed  with  the  greatest  degree  of  diligence;  and  we  think, 
that  it  would  be  doing  violence  to  the  intention  of  the  legisla- 
ture to  suppose,  that  the  proviso  was  enacted  with  reference  to 
these  Assnal  and  temporary  occurrences.    Indeed,  the  construe- 
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tion  claimed  by  fhe  plaintiff,  would  ezdude  from  fbe  compata* 
tion  those  oompaiatiTely  minute  periods  of  time,  during  which 
that  large  class  of  our  citizens  living  in  towns  bordering  on 
other  states,  should  be  engaged  in  the  adjacent  towns  in  those 
states,  in  attending  perhaps  to  portions  of  their  farms  there  sit- 
uate, or  to  those  almost  daily  matters  of  business  which  would 
call  them  thither.  And  with  respect  to  another  considerable 
class,  who  are  engaged  in  a  sea-faring  life,  and  therefore  have  oc- 
casion to  be  away  from  the  state  for  much  longer  periods  in  the 
prosecution  of  tiieir  business,  such  construction  would  also  ex- 
clude these  periods.  But  it  has  neyer  been  supposed,  that  our 
statute  of  limitations  has  been  suspended  by  such  absencea. 
Although  it  would  be  competent  for  the  legislature  to  proride, 
that  the  computation  of  the  times  limited  for  bringing  suits 
should  be  interrupted  by  absences  of  these  descriptions,  we 
think,  that  the  language  of  the  act  should  be  much  more  ex- 
plicit than  that  used  here,  before  we  should  be  required  to  infer 
such  an  intention. 

The  great  object  of  the  statute  of  limitations,  enacted  on  mo- 
tives of  public  policy  as  well  as  to  protect  private  rights,  was  to 
silence  stale  claims,  or  prevent  the  enforcement  of  those  where 
the  failure  of  the  memory  of  witnesses,  or  their  death,  or  the 
loss  of  other  evidence,  might  defeat  justice,  or  at  least  render  its 
administration  uncertain  and  hazardous,  by  requiring  claimants 
to  lay  the  foundation,  by  a  suit,  for  bringing  their  demands  to 
a  legEd  adjudication,  within  such  reasonable  period  of  time  that 
these  consequences  would  not  probably  ensue.  Hence  it  is  pro- 
vided, by  that  statute,  that  the  actions  therein  mentioned  shall 
not  be  brought  but  within  the  times  therein  limited,  after  the 
right  of  action  shall  accrue.  The  bringing  of  a  suit,  which  is 
the  commencement  of  a  legal  proceeding  for  an  investigation 
ttnd  decision  of  the  claim,  is  the  act  which  is  intended  by  the 
statute  to  be  expedited,  and  that  by  subjecting  the  plaintiff  to 
the  loss  of  his  claim,  in  case  he  shall  have  neglected  to  prose- 
cute it  within  the  prescribed  time.  But  it  was  obvious,  that 
there  might  be  cases  where  although  a  suit  should  be  seasonably 
commenced,  the  object  of  it  would  be  frustrated,  without  any 
such  fault  on  his  part  as  should  subject  him  to  a  forfeiture,  or 
loss  of  his  demand;  and  others,  where  there  would  be  an  entire 
omission  to  commence  a  suit  within  the  time  limited,  without 
the  least  fault  or  neglect  on  the  part  of  the  claimant,  and  where 
the  principles  of  natural  justice  would  therefore  plainly  require 
that  his  rights  should  be  saved.    In  the  former  class,  for  in- 
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stance,  the  l^gialatore  have  induded  those  cMee  where  a  jodg- 
ment  obtained  by  a  plaintiff  has  been  reyeraed  on  writ  of  error, 
and  also  those  where,  after  a  yerdict  for  the  plaintiff,  on  a  mo- 
tion in  arrest,  judgment  is  given  against  him  that  he  take  noth- 
ing by  his  writ  or  declaration;  in  which  cases  a  further  time  is 
allowed,  by  the  eighth  section,  for  commencing  a  new  suit.  In 
the  latter  class,  are  embraced,  among  others,  those  cases  where 
the  situation  of  the  defendant  was  such  that  it  was  impossible 
to  commence  a  suit  against  him,  in  which  the  rights  of  the  par- 
ties could  be  effectuiJly  determined.  To  preserve  the  rights  of 
the  plaintiff,  in  such  a  case,  the  proviso  in  question,  and  which 
is  contained  in  the  same  section,  was,  in  our  judgment,  intended. 
It  provides,  that  **  in  computing  the  time  limited  in  the  several 
oases  aforesaid,  the  time  during  which  the  party,  against  whom 
there  may  be  any  such  cause  of  action,  shall  be  without  ibis 
state,  shijl  be  excluded  from  the  computation:"  StaL,  p.  406, 
sec.  8  (ed.  1838).  Considering  this  provision  as  being  designed 
to  protect  the  rights  of  the  plaintiff,  in  those  cases  where  it  waa 
not  practicable  for  him  to  enforce  them,  by  a  snit,  in  conse- 
quence of  the  absence  of  the  defendant  from  the  state,  its  jus- 
tice and  propriety  are  most  obvious. 

But  it  is  not  necessary,  nor  does  justice  seem  to  require,  that 
we  should  extend  it  by  construction,  so  far  as  to  include  in  the 
computation  of  the  time  limited  for  bringing  snits,  those  periods 
when  the  defendant  was  personally  out  of  the  state,  but  during 
which  the  plaintiff  might,  notwithstanding,  have  commenced  a 
personal  action  against  him,  l^  the  judgment  in  which  he 
would  be  conclusively  bound;  and  espedally,  in  view  of  the  dif- 
ficulties already  adverted  to,  which  would  f oUow  from  such  a 
construction.  If  the  defendant  is  not  domiciled,  or  has  not  his 
residence  within  this  state,  no  action  can  be  brought  in  his  ab- 
sence against  him,  by  the  judgment  in  which  he  would  be  per« 
sonally  bound,  because  theoie  would  be  a  want  of  legal  notice  to 
him  of  the  suit;  although  it  would  be  in  the  power  of  his  cred- 
itor, if  the  property  of  such  defendant,  or  debts  due  to  him 
within  the  state,  are  discovered,  to  proceed  against  them  spe- 
cifically or  in  rem  under  our  statutes  of  foreign  attachment,  and 
appropriate  them  on  the  judgment  which  should  be  obtained. 
That,  however,  would  be  the  extent  of  the  operation  of  the 
judgment.  Since  therefore,  in  such  a  case,  it  would  not  be  in 
the  power  of  a  creditor  to  institute  any  legal  proceedings,  by 
which  his  legal  rights  could  be  conclusively  ascertained  and 
fixed,  it  would  be  manifestly  unjust  to  preclude  him  from  snoh 
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prooeedingB^  whenever  it  should  be  in  his  power  to  commenoe 
them.  Bnt  if  the  defendant  is  domiciled  or  resident  within  the 
8tate>  although  he  may  be  temporarily  absent  th^from^  provision 
is  made  by  our  laws>  by  which  the  plaintiff  may  commenoe  a  per- 
sonal action  against  him,  in  which  a  judgment  may  be  obtained, 
which  will  be  binding  and  conclusive  between  the  parties  to  all 
intents  and  purposes;  and  therefore,  in  such  a  case,  no  saving  of 
the  right  of  the  plaintiff  to  commence  such  suit  is  necessary. 

Looking  at  the  policy  and  provisions  of  the  whole  act,  a  ma* 
joriiy  of  the  court  are  of  opinion,  that  the  provision  in  ques- 
tion does  not  apply  to  the  temporary  personal  absence  from  the 
state  of  a  defendant  domiciled  within  it,  and  retaining  that 
domicile;  but  that  it  embraces  those  cases  only,  where  the  de- 
fendant is  without  the  state,  under  such  circumstances  that  a 
personal  suit  can  not  be  commenced  against  him;  and  there- 
fore, that  the  time  during  which  the  defendant  in  the  present 
suit  was  absent  from  the  state,  under  the  circumstances  stated 
in  this  motion,  ought  not  to  have  been  excluded  in  computing 
the  time  limited  for  the  commencement  of  the  suit.  So  little 
light  is  shed  upon  the  statute  in  question,  by  the  statutes  in 
other  states  of  a  similar  character,  which  have  been  adverted  to, 
the  phraseology,  if  not  the  policy,  of  which  appears  to  be  dif« 
ferent  from  ours,  that  it  is  not  considered  necessary  to  remark 
opon  them. 

We  are  of  opinion,  for  these  Teasons,  that  on  the  last  ground 
«irged,  a  new  trial  should  be  granted. 

In  this  opinion  Chuboh,  Wattb,  and  Himkah,  JJ.,  concurred. 

WnuAxs,  0.  J.,  delivered  a  dissenting  opinion,  in  which  he 
disagreed  with  the  maioriiy  of  the  court,  on  the  last  point  in  the 
syllabus 

MxAKnro  or  THsWoaDS  ''Without  thx  State,"  and  other worda  of 
similar  import:  Thia  aabject  ia  diacnaaed,  and  the  caaea  bearing  on  it  are 
«dllected,  in  the  note  to  Moore  v.  Amuirong,  96  Am.  Dec.  74-77. 

The  FBnaEPAL  case  is  ottsd  in  WateHmry  ▼.  Bethany,  18  Conn.  430,  to 
the  point  that  the  ordinary  meaning  of  the  word  remdenoe  ia  that  of  domkUe^ 
''onr  home  for  the  time;**  and  in  Remington  v.  NobUt  19  Id.  387,  to  the  point 
ihftt  an  action  of  general  indebUcUtu  cutumpsU  can  be  aoatained  after  a  aettlo- 
ment  of  acoonnta  to  recover  for  an  item  of  indebtedneaa,  omitted  by  mistake  in 
anch  aettlement,  and  that  the  declaration  need  not  be  apecial,  pointing  ont 
anch  miatake.  In  thia  latter  caae,  the  court  alao  explain  the  acope  and  ex- 
tent of  the  decision  in  the  principal  caae,  on  thia  point.  It  ia  alao  dted  in 
BlodgM  r,  Utley,  4  Neb.  29,  to  the  point  that  the  mere  temporary  abaenoa 
of  a  debtor  from  the  atate,  when  he  haa  hia  nanal  place  of  reaidenoe  therein, 
where  aervice  of  anmmona  can  be  had  npon  him,  doea  not  suspend  the  nui« 
sing  of  the  atatnte  of  Umitationa. 
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Bbowk  v.  Slateb. 

[16  OoaraonouT,  19X] 

Wbbub  Mav  oh  Etb  of  Mabbiaob  Aobbbs  is  Wbtusq  to  Pat  to  his 
JxTSSDKD  Win  at  the  rate  of  a  certain  sum  per  week  aa  long  aa  she 
shall  remain  hia  wife,  this  contract  will  be  conatmed  aa  providing  for  the 
pajrment  of  a  snm  of  money  after  the  termination  of  the  covertore;  and 
oommiaaioners  npon  insolyent  estates,  having,  by  the  laws  of  Connectloati 
the  powers  of  courts  of  law  and  of  chancery,  ought  to  allow  the  daim  of 
the  widow  made  under  such  contract. 

Apvxal  from  a  report  of  commissioners  on  the  estate  of  Elias 
Brown,  deceased,  represented  to  be  insolyent.  The  commis- 
sioners rejected  the  claim  of  the  appellant,  made  under  the  fol- 
lowing contract,  signed  by  the  deceased  prior  to  their  marriage: 
'' Farmington,  October  15,  1825.  In  consideration  of  Mrs. 
Nancy  Harfs  becoming  my  wife,  I  promise  to  give  her  at  the 
rate  of  one  dollar  per  week  from  the  date  of  onr  mairiage,  so 
long  as  she  remains  my  wife.  Elias  Brown/'  The  parties  were 
shortly  afterwards  married  and  lived  together  nntil  January  10, 
1843,  when  he  died.    The  other  facts  appear  from  the  opinion. 

FeUowes  and  Maison^  tot  the  appellant. 

Ttmcey  and  T.  C.  Perkina^  for  the  appellees. 

Williams,  0.  J.  The  defense  to  the  claim  of  the  appellant, 
is,  that  this  was  a  contract,  which  was  extinguished,  by  the 
marriage  of  the  parties.  By  the  laws  of  this  state,  commis- 
sioners npon  insolvent  estates  have  the  powers  of  courts  of  law 
and  of  chancery,  so  that  if  this  claim  can  be  supported  before 
either  tribunal,  it  should  have  beon  allowed.  It  is  doubtless 
well  settled,  that  if  a  woman  takes  for  her  husband  a  man  who 
is  indebted  to  her,  the  debt  is  thereby  discharged  or  extin- 
guished: Co.  lit.  264,  sec.  445.  But  it  is  now  equally  well 
settled,  that  if  a  man  about  to  enter  into  the  marriage  relation, 
as  an  inducement  thereto,  promises  his  intended  wife  to  pay  her 
a  sum  of  money,  or  make  other  provision  for  her,  after  its  ter- 
mination, such  contract  will  not  be  extinguished,  by  the  mar- 
riage: Smith  et  Ux.  v.  Stafford,  Hob.  216;  Oage  v.  Acion,  Oom* 
67;  S.  C,  1  Salk.  325;  S.  C,  1  Ld.  Raym.  515;  MiUxmm  v. 
Ihoart  et  oZ.,  5  T.  B.  381.  Had  then  this  contract  expressly 
provided,  that  payment  should  be  made  on  the  termination  ot 
the  marriage,  it  would  have  been  governed  by  those  cases. 

But  it  is  said  that  this  contract  is  of  a  different  character; 
that  payment  is  to  be  made  during  marriage.  In  the  construc- 
tion of  contracts,  we  are  to  look  at  the  intent  of  the  parties,  and 
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ipre  effect  to  that  intent,  if  it  can  be  done  consistently  with  the 
principles  of  law.  This,  says  Judge  Paterson,  is  the  great  role 
of  interpretation:  HoUingworth  v.  Fryy  4  Dall.  847.  And  if  a 
contract  admits  of  more  than  one  construction,  one  of  which 
will  render  it  inefficacious,  or  nullify  it,  that  construction  should 
be  adopted,  which  will  carry  it  into  effect:  ArchibM  t.  Thomas^ 
8  Cow.  284.  For  there  is  no  presumption  against  the  Talidily 
of  contracts:  Pugh  t.  DuJce  of  Leeds,  Cowp.  714.  Nor  can  we 
suppose,  that  the  parties  sit  down  to  make  a  contract  pro- 
Tiding  for  a  particular  event,  when  that  very  event  would  make 
it  void. 

The  appelleefi,  however,  say,  that  the  court  in  construing  this 
contract  are  to  look  at  the  contract  itself  only,  and  can  not  go 
out  of  it,  to  discover  what  was  the  intent  of  the  parties,  by  the 
words  used.  If  by  this  is  only  meant,  that  parol  evidence  of 
intention  is  not  to  be  given  to  explain  a  contract  ambiguous  on 
its  face,  it  is  correct.  But  we  see  not  why  the  situation  of  the 
parties,  and  the  subject-matter  of  the  transaction,  may  not  be 
brought  into  view,  to  assist  in  determining  the  meaning  of  a 
particular  expression.  In  Sumner  v.  WiUiams,  8  Mass.  214  [5 
Am.  Dec.  83],  the  court  say,  nothing  can  be  more  equitable, 
than  that  the  situation  of  the  parties,  the  subject-matter  of  their 
transactions,  and  the  whole  language  of  their  instrument,  should 
have  operation,  in  settling  the  legal  effect  of  their  contract. 
And  in  WOsan  v.  !7V<mp,  2  Cow.  228,  229  [14  Am.  Dec.  468],  it  is 
said,  by  Woodworth,  J.,  this  extrinsic  evidence  is  admissible, 
so  far  as  to  ascertain  the  circumstances  under  which  the  writing 
was  made,  and  the  subject-matter  to  be  regulated  by  it.  So  in 
MUboum  V.  Bwart,  6  T.  B.  381,  385,  where  a  suit  was  brought 
upon  a  bond,  and  the  defendants  pleaded  the  intermarriage  of 
the  parties,  and  the  plaintiff  replied  that  the  bond  was  made  in 
contemplation  of  marriage  between  the  parties,  and  with  intent 
that,  if  it  took  effect,  the  plaintiff  should  have  the  full  benefit 
and  effect  thereof;  it  was  objected,  that  such  an  agreement  as 
was  stated  in  the  replication  could  not  be  let  in  to  explain  a 
deed;  but  Ashurst,  J.,  said,  he  saw  no  objection  to  the  aver- 
ment in  the  replication,  for  it  appeared  from  the  defendants' 
own  showing,  that  the  marriage  was  solemnized  on  the  day 
when  the  bond  bears  date;  and  the  averment  of  the  plaintiff, 
that  the  bond  was  given  in  contemplation  of  marriage,  and  as  a 
setUement  on  the  -wife,  does  not  militate  against  the  bond  and 
oondition;  on  the  contrary,  it  explains  and  is  in  affirmance  of 
the  condition  of  the  bond.    But  in  this  case,  the  writing  itself 


188  Bbown  v.  Slateb.  [Conn. 

explains  all  that  is  necessaiy  to  show  the  sabjeot-matter  luid 
drcumstances  of  these  parties. 

It  appears  evident  that  the  parties  contemplated  an  intermar- 
riage^  and  that  this  contract  was  made  in  reference  to  it;  and  it 
purported  to  hold  forth  a  benefit  to  the  woman,  by  way  of  in- 
ducing her  consent  to  it.  In  consideration  of  her  becoming  his 
wife,  he  promises  to  pay  her  a  sum  of  money,  the  amount  of 
which  is  to  be  determined,  by  the  time  which  she  continues  to 
live  with  him  as  his  wife,  at  the  rate  of  one  dollar  per  week. 
Now,  when  was  this  money  payable?  It  is  not  contended,  that 
it  was  payable  immediately;  but  the  appellees  say,  it  was  payable 
weekly;  the  other  jMuriy  claims,  it  was  payable  at  the  termina- 
tion of  the  term  limited* 

By  giving  the  former  construction,  we  say  that  the  parties 
made  a  contract,  which  was  of  no  Talue,  but  which  became  Toid 
when  the  very  erent  happened  which  was  to  make  it  beneficially 
operative.  It  is  said,  in  reply  to  this,  they  were  willing  to  trust 
each  other^s  honor.  If  this  was  so,  we  can  see  no  possible  ob- 
ject in  reducing  the  contract  to  writing.  It  can  not  be  pre- 
sumed, that  the  parties  intended  such  a  consequence.  On  the 
other  hand,  the  parties  must  be  supposed  to  have  intended 
something,  l^  this  agreement— «  benefit  was  intended  to  the 
woman;  the  sum  they  should  not  fix,  because  they  could  not 
teU  the  time  she  would  spend;  and  they  seem  to  have  thought 
it  reasonable,  that  it  should  be  in  proportion  to  the  length  of 
the  time;  that  she  should  not  recdve  the  same  sum,  if  she  lived 
with  him  six  months,  or  a  year,  as  if  she  lived  with  him  twenty 
years.  They  are  evidentiy  looking  to  a  provision  for  her,  when 
this  union  shall  cease.  He,  therefore,  stipulates  to  give  her  at 
the  sate  of  one  dollar  a  week — not  a  dollar  a  week,  but  ai  the 
rate.  Now,  had  he  made  a  contract  with  a  laborer  for  six 
months,  to  pay  him  at  the  rate  of  ten  dollars  a  month,  it  would 
have  been  one  entire  contract,  terminating  at  the  end  of  the  six 
months:  McMUan  v.  Vanderlip,  12  Johns.  166  [7  Am.  Dec.  299]; 
Beab  V.  Moor,  19  Id.  337.  It  must  be  evident,  that  the  provis- 
ion contemplated,  is  not  for  the  immediate  support  of  the  wife; 
for  that  he  was  bound  by  the  law  to  furnish;  but  it  is  a  provis- 
ion for  her,  when  this  legal  support  shall  cease,  and  when  she 
might  suppose  the  legal  provision  would  be  insufficient.  If  it 
was  intended  to  supply  her  wants,  when  the  marriage  termi- 
nated, nothing  would  be  more  natural  than  that  the  payment 
should  then  be  made,  and  nothing  more  unnatural  than  that  a  pro- 
vision intended  for  her  support,  and  as  a  marriage  settiement^ 
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flhould  be  agieed  to  be  paid  and  reoeived,  at  the  end  of  each 
week  of  the  connection.  In  addition  to  this,  we  are  called  npon 
to  believe,  that  they  intended  to  make  a  contract,  for  the  benefit 
of  the  woman,  which  might  be  literally  executed,  without  her 
ever  receiTing  more  than  one  dollar  therefor.  By  the  construc- 
tion claimed,  the  first  one  dollar  paid  would  become  the  hus- 
band's; and  then  each  weekly  payment  might  be  made,  leaving 
the  parties,  at  the  end  of  twenty  years,  neither  richer  nor  poorer, 
ihan  they  were,  at  the  end  of  the  first  week. 

The  question  was  asked,  suppose  the  husband  had  actually 
paid  her  the  one  dollar  per  week  during  the  coverture,  could 
she  then  sue  upon  the  contract?  If  the  appellees  are  right  in 
the  construction  they  give  to  this  contract,  the  money  so  paid 
would  remain  the  money  of  the  husband,  as  before,  and  the 
wife  become  a  mere  depositary  of  it.  But  if  we  adopt  the  other 
construction,  the  inducement  held  out  in  the  contract  is  ful- 
filled; a  provision  is  made  for  the  party,  at  the  termination  of 
the  union,  proportional  to  the  length  of  the  connection;  and 
this,  by  the  rule  prescribed  in  the  contract.  A  majorily  of  the 
court  are  of  opinion,  that  this  construction  is  entirely  consist- 
ent with  the  language  used,  and  may  fairly  be  said  to  cany  into 
eflfoct  the  intent  of  the  parties;  and  that  this  construction  should 
be  adopted,  rather  than  one  which  makes  the  contract,  at  least 
at  law,  entirely  worthless. 

But,  however  this  contract  ought  to  be  treated  at  law,  we  are 
all  satisfied,  that  a  court  of  equity  will  enforce  it.  For  courta 
of  equity,  in  furtherance  of  the  manifest  intentions  and  objects 
of  parties,  will  cany  into  etboi  contracts  of  this  character, 
though  they  might  be  avoided  at  law:  2  Story's  Eq.  699,  sec. 
1870.  Thus,  where  a  woman,  who  owned  lands,  agreed  with 
her  intended  husband,  that,  upon  her  marriage,  she  would  con- 
vey said  lands  to  him,  in  fee,  and  gave  to  himabondto  that  effect, 
with  condition,  that  she  should,  in  case  the  marriage  took  effect, 
convey  all  her  lands  to  him;  the  marriage  took  effect;  and  the 
heirs  of  the  husband  brought  a  bill  to  cany  the  contract  into 
effect;  the  wife  claimed,  that  the  bond  was  extinguished  by  the 
marriage;  but  the  chancellor  held,  that  the  impropriety  of  the 
security,  or  the  inaccurate  manner  of  wording  the  bond,  was 
not  material;  that  this  agreement,  being  for  a  valuable  consid- 
eration, should  be  executed  in  equity.  He  adds,  that  it  is  un- 
reasonable, that  the  intermarriage,  upon  which  alone  the  bond 
was  to  take  effect,  should  itself  be  a  destruction  of  the  bond: 
Cannel  v.  BttMe,  2  P.  Wms.  218;  S.  0.,  2  Eq.  Cas.  Abr.  28, 
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pi.  24.  And  this  ease  is  xeoognized  as  law  hj  Judge  Stoiy.  li 
is  not  easy  to  see  in  what  respect  this  case  differs,  in  pxinciple, 
from  the  one  before  ns,  if  it  is  admitted  that  this  is  payable  dur- 
ing marriage.  There,  as  well  as  here,  the  agreement  was  in 
consideration  of  a  proposed  marriage;  there,  as  well  as  here,  ii 
was  to  be  done,  only  in  case  the  marriage  took  efifoct;  and,  of 
coarse,  was  to  be  done  when  that  event  hajypened;  that  is,  dur- 
ing the  marriage.  If  it  was  unreasonable  in  that  case,  that  the 
intermarriage,  npon  which  alone  the  bond  was  to  take  eifeot, 
should  be  a  destmction  of  the  bond  given  by  the  wife,  it  sorelj 
is  not  less  unreasonable,  that  a  writing,  given  bj  the  husband, 
to  induce  this  marriage,  should  be  nullified,  by  the  maniage 
itself.  We  think,  therefore,  we  are  on  sure  ground,  when  we 
say,  a  court  of  equity  can  give  relief. 

The  case  states,  that  the  judge  below  intimated  an  opinion, 
that  the  sum  left  the  widow,  by  the  will,  might  be  deducted  from 
the  sum  to  be  allowed  on  this  note.  This  was  under  the  idea, 
that  this,  though  in  form,  a  debt,  was,  in  fact,  an  informal  agree* 
ment,  by  which,  the  deceased  stipulated  to  provide  for  his  wife, 
at  the  rate  there  mentioned;  and  if  he  had  done  this  by  will, 
and  she  elected  to  receive  it,  a  court  of  equity  would  not  permit 
her  to  claim  both,  but  would  consider  it  as  a  fulfillment  of  the 
stipulation  in  this  writing.  But,  as  the  appellant  has  expressly 
agreed  to  accept  what  is  given  by  the  will,  as  payment,  so  far  as 
it  can  be  available,  the  court  give  no  opinion  upon  this  part  of 
the  case,  but  advise  the  superior  court  to  disafiSrm  the  decree  of 
probate. 

In  this  opinion,  Chubgh,  Stobbs,  and  Himkah,  JJ.,  fully  con* 
curred. 

Watte,  J.,  was  of  opinion,  that  upon  a  fair  construction  of 
the  contract,  the  wife  was  to  receive  the  one  dollar  a  week,  for 
her  personal  benefit,  during  the  coverture:  that  there  was  noth- 
ing in  the  agreement,  indicating  an  intention  that  it  was  to  be 
for  her  support,  during  her  widowhood,  if  she  survived  him,  or 
for  the  benefit  of  her  legal  representatives,  in  the  event  of  his 
surviving  her.  And  with  respect  to  such  representatives,  the 
ease  showed  nothing  which  would  lead  to  an  inference,  that  she 
wished  to  provide  for  them. 

Decree  of  probate  disa£Srmed. 


Cited  in  SUqf  v.  SUey,  25  Conn.  159,  to  the  point  that  an  antsnnptial 
ocmtnot  between  hoBbttnd  and  wife,  to  be  performed  after  the  oovertore 
I,  may  be  enforced  at  law;  and  in  BoUhkUt  ▼.  Same$,  S4  Id.  85,  and  in 
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CoOku  ▼.  DrUcdU^  Id.  48,  to  the  point  that  when  there  Is  a  latent  ambigoi^ 
in  a  oontraot»  extrindo  ciroomstanoeB  may  be  shown,  in  order  to  aKertain 
what  oonstniotion  the  parties  intended  the  instrument  to  have;  and  in  HwU 
T.  Da^forik^  2  CnrL  006^  to  the  point  that  in  Gooneotiont  the  oommisaionen 
of  insolvent  estates  have  the  powers  of  ooorts  of  eqni^  as  well  as  of  oourts 
of  law* 


El/rON   V.  JOBNBOS. 

[16  OomcBonouT,  2S8.] 
AuaMAXiDV  nr  Dioxabation  that  Ck>2raiDxaA.TzoN  vob  Guasaitit  so  paj 
an  overdue  promissoiy  note  twelve  months  from  the  date  of  the  guar- 
anty, was  an  agreement  to  forbear  for  a  reasonable  time,  is  sustained  by 
proof  that  the  agreement  was  to  forbear  for  some  time,  without  naming 
any  speoifio  time.  The  legal  constmotion  of  such  an  agreement  is,  that 
the  forbearance  should  be  for  a  reasonable  time, 

AflSDHPSiT.  The  plaintiff  held  the  overdue  note  of  Jones  & 
Tomlinson,  and  the  defendant,  under  the  ciroumstanoes  stated 
in  the  opinion,  indorsed  thereon  the  following:  <<  I  guarantee 
the  payment  of  this  note  twelve  months  from  this  time.  Jan- 
uary 27, 1840.  John  D.  Johnson."  There  was  judgment  for 
the  plaintiff  for  the  amount  of  the  note,  with  int^^est^  and  the 
defendant  moved  for  a  new  trial.  The  other  facts  are  stated  in 
the  opinion. 

Church  and  Blackman,  in  support  of  the  motion. 
OurUss  and  Seymour ,  contra. 

Stobbs,  J.  The  question  in  this  case  is,  whether  the  evidence 
of  Jones,  in  connection  with  the  note  and  guaraniy  produced  on 
the  trial,  conduced  to  prove  the  defendant's  agreement,  as  stated 
in  either  of  the  two  last  counts  of  the  declaration.  The  con- 
sideration, as  stated  in  the  fourth  count,  is  the  plaintiff's 
promise  of  forbearance  to  collect  said  note  of  the  makers,  for 
twelve  months  from  the  date  of  said  guaraniy;  and  that  stated 
in  the  fifth  count,  is  the  plaintiff's  promise  of  forbearance  for  a 
reasonable  time  from  the  date  of  said  guaranty.  That  forbear- 
ance for  some  time,  was  the  consideration  of  the  defendant's 
promise,  admits  of  no  doubt,  from  the  testimony  of  Jones.  That 
testimony  certainly  does  not  tend  to  show,  that  entire  forbear- 
ance which  would  amount  to  a  relinquishment  or  dischaige  of 
the  liability  of  the  makers,  was  contemplated  by  the  parties:  it 
is  obvious,  that  security  only  was  sought  on  the  one  part,  and 
f orbeaxanoe  only  on  the  other.    Nor  does  it  furnish  a  fair  infer* 
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enoe  that  the  forbearance  was  to  be  merely  at  the  option  or 
pleasure  of  the  plaintiff.  Nothing  of  this  kind  was  mentioned, 
or  alluded  to,  in  the  conversation  to  which  the  witness  testifies; 
and  it  would  be  opposed  to  the  whole  drift  of  the  negotiation 
between  the  parties  and  the  object  they  had  in  view.  The  agree- 
ment, therefore,  must  have  been  for  forbearance,  either  for  some 
fixed  and  definite  time,  or  for  what  should  be  a  reasonable  time. 
Which  of  these  was  the  case,  the  witness  does  not  undertake  or 
profess  to  be  able  explicitly  to  state.  The  import  of  his  testi- 
mony is,  that  in  the  interview,  at  which  he  was  present,  between 
the  plaintiff,  the  defendant,  and  the  makers  of  the  note,  after 
the  makers  had  offered,  and  the  plaintiff  had  consented  to  accept 
the  defendant  as  security  for  the  note,  a  negotiation  commenced 
between  the  plaintiff  and  defendant,  on  the  subject  of  the  time 
during  which  the  collection  of  it  from  the  makers  should  be 
postponed;  that  the  plaintiff  proposed  a  shorter  time  than  the 
defendant  acceded  to;  that  there  was  further  conversation  on 
the  subject,  not  recollected  by  the  witness;  and  that  it  restdted 
in  the  guaraniy  being  given  by  the  defendant,  and  accepted  by 
the  plaintiff. 

The  witness  further  stated,  that  he  had  no  recollection  of  any 
agreement  to  wait  any  specific  time,  but  inferred  from  the  cir- 
cumstance that  the  guaraniy  was  to  continue  a  year,  that  the 
makers  of  the  note  were  to  be  relieved  for  that  time,  although 
he  could  not  testify  to  any  such  agreement.  Disregarding  his 
inference  as  being  merely  his  opinion  and  reasoning  on  the  sub- 
ject, this  testimony  clearly  conduces  to  prove,  that  the  plaintiff 
agreed  to  forbear  for  some  time;  and  that  such  forbearance  was 
the  consideration  of  the  defendant's  guaraniy;  but  that  there 
was  no  agreement  to  wait  any  specified  time.  The  legal  con- 
struction of  such  an  agreement  would  be,  that  the  forbearance 
should  be  for  a  reasonable  time;  and  we  think  that  the  most  ra- 
tional inference  from  the  testimony  in  question,  is  the  one  which 
appears  to  have  been  drawn  by  the  judge  below,  that  no  fixed 
time  was  ultimately  agreed  on,  during  which  the  plaintiff  should 
indulge  the  makers  of  the  note;  but  that  the  imderstanding  was, 
that  it  should  be  such  as  would  be  reasonable,  under  all  the  cir- 
cumstances of  the  case.  The  last  count,  therefore,  was  supported 
by  the  evidence. 

The  objection  to  the  evidence  offered  by  the  plaintiff  for  the 
purpose  of  proving  notice  to  the  defendant  of  the  non-payment 
of  the  note,  is  withdrawn,  and  need  not  therefore  be  considered. 
A  new  trial  ought  not  to  be  granted. 
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in  this  opinion  the  other  judges  ooncnxredy  except  Hznican,  J., 
who  gave  no  opinion. 
New  trial  not  to  be  granted. 


CiTKD  in  Retf/IM  ▼.  Haight^  27  Conn.  87,  to  the  point  that  a  gnaian^  !■ 
a  ooDtnct  that  aoiiie  partionlar  thing  shall  be  done,  whether  It  ia  to  be  done 
hf  one  person  or  another,  and  whether  there  be  a  prior  or  prindpal  oontrMtor 
oir  notb 


Calkins  v.  Lockwood. 

[16  OonaczionT,  370.] 

Wbbub  Ora  AoasBB  to  Lend  his  CaxDrr  to  Akothes  to  enable  the  latter 
to  maaniactare  goods,  stipulating  that  he  shall  have  the  right  to  take,  al 
his  pleasure,  the  articles  so  manofactared  and  sell  them  and  apply  the 
proceeds  to  the  extinction  of  the  debt,  such  contract  will  be  held  valid  as 
between  the  parties  themselves,  and  also  as  to  the  creditors  of  the  maan- 
factorer,  where  possession  is  taken  under  the  contract  before  the  creditors 
attach. 

Tbotzb  for  a  quantity  of  pig  iron.  Both  parties  claimed  title 
to  the  iron  under  Nathaniel  E.  Bradley,  the  manufacturer,  and 
undisputed  owner  thereof  up  to  Februaiy  16,  1843,  when  Bar- 
nabas Payne  took  possession  of  it  by  virtue  of  a  contract  be- 
tween him  and  Bradley.  The  substance  of  this  contract  is  stated 
in  the  opinion.  The  defendants  claimed  titie  by  virtue  of  sev- 
eral writs  of  attachment  against  Bradley,  levied  by  the  defendant 
Lockwood,  as  a  deputy  sheriff,  in  favor  of  the  other  defendants 
and  other  creditors  of  Bradley.  The  court  instructed  the  jury 
that  upon  the  facts  admitted  by  the  parties  Payne  had  not  ac- 
quired such  a  titie  to  the  iron  or  such  a  lien  upon  it,  when  it 
was  attached,  as  to  enable  him  to  hold  it  against  them,  and  the 
jury  found  for  the  defendants.  The  plaintiff  moved  for  a  new 
trial. 

Church  and  Seymour^  in  support  of  the  motion. 
21  8mi£h  and  Sterling^  contra. 

WiLLiAHS,  0.  J.  The  defendants  claimed  under  attachments 
against  one  Nathaniel  E.  Bradley;  and  the  only  question  finally 
made,  was,  whether  the  transfer  of  the  property  by  Bradley  to 
Payne,  with  the  possession  taken  by  Payne  under  it,  which  was 
prior  to  the  attachments,  was  valid,  and  should  prevail  against 
the  attaching  creditors  of  Bradley.  The  defendants  claimed, 
in  the  first  place,  that  the  conveyance  of  the  property  was  not 
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yalid  as  betvreen  the  parties  themselyes;  and  seoondly,  that  it 
"was  void  as  against  the  creditors  of  Bradley. 

In  support  of  the  first  proposition,  it  was  claimed,  that  this 
property  was  not  in  existence  when  Bradley  undertook  to  con- 
vey it  to  Payne;  Bradley  having  hired  the  premises  of  Payne, 
and  Payne  having  agreed  to  become  surety  for  him  for  the  coal, 
which  he  had  purchased,  or  might  purchase,  to  carry  on  the 
manufacture  of  iron,  in  which  he  was  engaged;  and  that  the  coal 
should  be  the  property  of  Payne,  and  he  should  have  a  lien  on 
all  the  iron  made,  or  to  be  made,  at  the  furnace,  and  all  the 
stock  and  personal  property  that  Bradley  might  have  in  and 
about  the  furnace,  until  said  coal  should  be  paid  for,  and  said 
Payne  indemnified;  Payne  to  have  a  right  to  control  and  direct 
the  sale  of  the  iron,  and  apply  the  avails  to  his  liabilities,  and 
account  for  the  balance:  his  lien  and  right  to  control  the  prop- 
erty, to  exist  at  all  times.  Upon  these  facts  the  defendants 
claimed,  that  as  the  iron  was  not  in  existence  when  the  contract 
was  made,  no  title  passed,  by  virtue  of  the  contract  itself;  that 
if  it  was  a  pledge,  the  general  property  remained  in  the  owner; 
that  no  lien  could  be  given,  except  possession  was  also  given. 

It  is  true,  that  at  common  law,  by  an  executed  contract,  no 
ti'tle  would  pass  to  property,  in  which  the  owner  had  not,  what 
was  called,  an  actual  or  potential  interest;  and  it  is  said,  if  a 
man  conveys  all  the  grass  upon  a  piece  of  land,  cut  next  season, 
which  land  he  shall  purchase  of  A.  B.,  this  will  convey  no  title 
to  the  grass,  even  if  he  purchase  of  A.  B.;  because,  at  the  time, 
he  had  neither  an  actual  nor  potential  interest.  But  if  he  con* 
veys  all  the  grass  which  next  season  may  grow  upon  lands  which 
he  then  owned,  this  is  good;  because  he  had  a  potential,  if  not 
an  actual,  interest  in  such  grass:  OrarUham  v.  Hawley,  Hob. 
132;  Pow.  Con.  152.  But  it  does  not  seem  necessary  to  ex- 
amine these  nice  distinctions  for  this  case.  This  is  nothing 
more  than  an  agreement,  in  which,  for  a  valuable  consideration, 
Bradley  agrees  with  Payne,  that  if  he  will  become  surety  for 
him,  to  aid  l^itn  in  carrying  on  the  manufacture  of  iron,  the 
iron  shall  be  pledged  to  him  .to  indemnify  him  for  his  guaraLty , 
and  he  shall  have  right  to  take  possession  thereof,  at  his  pleas- 
ure, for  that  purpose.  In  other  words,  he  agrees  with  Payne, 
that  if  he  will,  by  his  credit,  aid  him  to  capital  to  cany  on  his 
manufacture,  he,  Payne,  shall  have  the  right  to  take,  at  his 
pleasure,  the  article  so  manufactured,  and  sell  and  apply  it  to  the 
extinction  of  such  debt. 

Is  there  any  principle  of  law,  which,  as  between  the  parties^ 
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makes  snch  a  contract  void  ?  Among  the  cases  cited  by  the  de« 
fondants,  no  one  goes  this  length.  To  create  a  pledge  as  a  Uen, 
possession  may  indeed  be  necessary;  but  when  possession  is 
actually  taken,  by  virtue  of  a  contract,  it  would  be  strange  in- 
deed to  say,  that  the  party  who  made  that  contract  could  object 
to  the  possession  so  obtained.  The  case  comes  then  to  this. 
Payne  has  taken  possession  of  property,  by  the  consent  of  the 
owner,  to  indemnify  himself  for  the  debt  of  the  owner,  for  which 
he  was  surety;  and  the  owner  would  now  repudiate  the  contract, 
because,  at  tiie  time,  he  could  not  give  possession,  the  property 
not  then  being  in  existence.  But  the  contract  was  made  in  con- 
templation of  the  fiiot,  and  with  reference  to  it,  and  to  be  oom- 
pleted  when  droumstances  admitted  of  its  completion,  and  in 
fiiot  was  completed,  the  moment  the  iron  was  manufactured, 
and  possession  taken  of  it.  Possession  taken  by  Payne  under 
an  agreement  from  Bradley  that  he  might  take  such  possession, 
amounts  to  a  deliyexy  by  Bradley,  and  ought  to  have  the  same 
effect;  and  we  see  no  more  reason  to  say,  that  Bradley  could  set 
up  this  defense,  that  if  he  had  sold  a  horse,  and  authorized  the 
puzbhaser  to  go  and  take  possession  of  him,  in  an  adjoining 
town.  In  each  case,  something  is  to  be  done;  and  when  that 
act  is  done,  in  both  cases,  the  contract  is  complete.  The  ease 
of  Macomber  y.  Parber,  18  Pick.  175,  is  very  analogous  to  this. 
There  H.  and  L.  leased  to  E.  a  brick-yard;  E.  to  make  bricks, 
and  pay  H.  and  L.  for  the  day;  H.  and  L.  to  buy  the  wood  and 
sell  the  bricks,  and  to  diyide  the  profits,  with  power  to  retain 
the  bricks  in  possession,  to  the  amount  of  all  the  money  th^ 
might  advance  to  E.  H.  and  L.  assign  this  contract  to  the 
plaintiflBB,  with  the  assent  of  E.,  who  was  to  act  as  his  agent, 
and  the  plaintifls  to  make  advanees,  as  H.  and  L.  were  to  do. 
The  plaintifBs  took  possession,  and  gave  the  charge  of  the  yard 
to  E.,  with  directions  to  sell  the  bricks,  and  depodt  the  avails 
to  the  plaintiflh'  order.  The  bricks  were  afterwards  attached  as 
the  property  of  E. ;  and  it  was  held,  that  the  plaintiflfs*  lien 
must  prevail.  The  court  say,  it  was  an  agreement  for  the 
pledging  of  the  bricks,  as  they  should  be  made.  It  is  true, 
that  where  the  property  is  to  be  thereafter  acquired,  it  is  not 
strictly  and  technically  a  pledge;  it  is  rather  a  hypothecation; 
but  when  the  title  is  acquired  in  future,  the  right  of  the  pledge 
attaches  immediately  upon  it.  In  Mont,  on  Lien,  86,  n.  6,  it  is 
said,  that  it  is  usual  to  speak  of  lien  by  contract,  though  that  is 
more  in  the  nature  of  an  agreement  for  a  pledge.  Taken  either 
way,  however,  the  question  always  is,  whether  there  be  a  right 
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to  detain  the  goods  till  a  given  demand  shall  be  satisfied.  He 
eitee  Cfladetone  y.  Birley,  2  Meriv.  404;  Maoomber  v.  Parker^  14 
Piok.  499.  The  court  add,  eveiy  brick,  as  it  was  f  ormed,  may  well 
be  considered  as  delivered  to  the  plaintifb,  in  part  execution  of 
the  contract.  That  case  differs,  in  no  respect,  in  principle,  from 
the  present;  and,  if  law,  mnst  control  it. 

Judge  Story,  in  his  treatise  on  bailment,  p.  298,  sec.  290, 294» 
eitee  this  case  with  approbation;  and  in  his  text  declares,  that  of 
things  not  in  existence,  there  can  not  be  a  technical  pledge,  at 
common  law;  yet  there  may  be  a  hypothetical  contract,  which 
will  attach,  as  a  lien  or  pledge,  to  them,  as  soon  as  they  come 
into  existence;  though  he  says,  it  is  not  easy  to  reconcUe  this 
with  Bonaey  t.  Amee,  8  Pick.  286.  It  is  true,  that  the  authori- 
taee  in  the  case  from  Massachusetts,  are  principally  from  the 
eiril  law;  but  unless  they  are  opposed  by  authority  from  the 
common  law,  they  are  not  to  be  rejected.  Judge  Stozy,  too,  in 
a  former  edition  of  his  treatise,  seems  to  have  entertained  doubts 
on  the  subject.  The  citation  is  from  the  third  edition.  The 
learned  judge  says,  he  has  added  new  matter,  as  more  thorough 
researches  into  foreign  and  domestic  treatises,  as  well  as  a  dili- 
gent review  of  the  recent  adjudications  in  England  and  America, 
have  enabled  him  to  collect,  and  illustrate  the  subject.  When 
we  recollect,  that  one  great  principle  of  the  common  law,  is,  to 
carry  the  contracts  of  parties  into  effect  according  to  their  intent, 
we  do  not  discern  why  the  principle  laid  down  in  the  case  from 
Massachusetts,  is  not  correct,  or  that  it  depends  upon  any  pecul- 
iaaiij  of  the  civil  law.  We  have,  therefore,  no  hesitation  in 
saying,  that  the  contract  was  good  as  between  the  parties. 

But  the  great  question  in  this  case,  is,  whether  the  contract  is 
good  as  against  the  creditors  of  the  grantor.  It  is  said,  the 
property  was  not  in  existence,  when  this  contract  was  made.  It 
is  true,  that  the  contract,  on  both  parts,  was  made  in  relation  to 
future  events.  The  one  was  to  become  guarantor  for  the  other; 
and  the  other  promised  to  secure  him  therefor,  by  means  of  the 
veiy  property,  which  was  the  fruit  of  said  guaranty.  We  see 
nothing  improper  or  unjust  in  this.  It  is  said,  that  possession 
was  essential  to  accompany  the  contract,  whether  it  was  a  sale  or 
a  pledge.  The  general  principle  upon  this  subject  is  not  denied, 
as  stated  by  the  court  in  Osborne  v.  TuJler,  14  Conn.  629.  And 
so  too  it  is  the  essence  of  the  contract  of  pledge,  that  there 
should  be  an  actual  delivery:  Stoiy  on  Bail.  298,  sec.  297; 
though  in  case  of  an  hypothecation,  no  such  delivezy  is  neces- 
saiqr*  M.  800,  sees.  297,  298.    But  as,  in  this  case,  possession 
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WiB  taken  before  fhe  attachment,  it  does  not  seem  necessary  to 
setUe  the  question  what  would  haye  been  the  condition  of  the 
parties,  before  possession  was  taken. 

Suppose  Bradley,  to  induce  Payne  to  become  his  guarantor, 
had  stipulated  with  him,  to  secure  him,  at  any  time,  by  this  tsij 
property,  and  had  done  it  and  delivered  possession;  could  an- 
other creditor  complain,  because  this  was  done  under  a  contract 
to  do  the  same,  by  which  no  possession  was  given?  The  answer 
would  be,  until  possession  taken,  you  might  have  secured  your 
debt;  and  if  it  is  held,  even  under  this  contract,  that  possession 
must  be  taken,  the  same  answer  may  be  given  to  other  oredit- 
ors:  possession  was  taken  under  the  contract,  before  yon  made 
any  attempt  to  sectue  yourself.  The  owner  had  given  Pftyne 
a  right  to  take  possession.  That  right  may  not  have  been 
complete  until  possession  taken,  or  delivery  had;  and  then  it 
seems  to  us,  the  right  of  Payne  became  perfect  and  complete; 
and  we  have  seen  no  case  among  those  we  have  examined,  that 
contradicts  this  principle. 

It  is  further  said,  that  it  is  an  attempt  to  cover  all  the  prop- 
erty of  the  grantor.  The  contract  does  not  show  that.  It  is 
indeed,  all  the  property  in  and  about  the  furnace.  Whether 
that  is  all,  or  even  a  large  portion,  of  the  property  of  the 
grantor,  the  court  can  not  judicially  know;  nor  is  it  stated  to  be 
claimed,  that  this  is  the  only  property  of  Bradley.  But  if  it 
was  BO,  this  was  only  one  among  other  facts  to  be  left  to  the 
jury,  for  them  to  pass  upon,  relative  to  the  fraud.  Again,  it  is 
said,  that  the  consideration  is  debts  not  then  existing.  On  this 
subject,  it  has  been  often  holden,  in  other  states,  that  whether 
the  engagement  for  which  the  surely  was  given,  was  a  future 
debt,  or  a  then  existing  debt,  it  was  equally  valid:  Badlam  v. 
Ikcher,  1  Pick.  899  [11  Am.  Dec.  202] ;  HoJbrook  v.  Baker.  5 
Greenl.  809  [17  Am.  Dec.  286];  De  Wolfy.  Harris,  4  Mason,  616; 
Canard  v.  jilarUic  Ina.  Co.,  1  Pet.  448;  Story  on  Bail.  808,  sec. 
800.  In  Hendricks  v.  Bobinson,  Ohancellor  Kent  says,  nor  is  an 
assignment,  if  honestly  made,  bad,  though  made  to  secure 
against  future  as  well  as  present  responsibilities.  It  is  alto- 
gether a  question  of  intention;  and  if  that  be  free  from  fraud, 
the  assignment  is  not  void  within  the  statute:  Hendricka  v. 
Bobinaon,  2  Johns.  Oh.  808;  Lyle  v.  Dticomb,  6  Binn.  686.  And 
whatever  doubt  may  have  existed  in  this  court,  we  think  it  has 
been  entirely  removed,  by  the  case  of  Hvbbard  v.  Savage,  8 
Oonn.  216.  Of  course,  it  must  follow,  that  the  fact  of  the 
debts  not  being  due,  could  not  affect  the  right  of  Payne.    The 
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oontmot  was  a  contract  to  indemnify  him  against  loss,  by  some- 
thing more  substantial  than  the  mere  agreement  of  the  party. 
It  was  therefore  coupled  with  an  agreement,  that  he  might  en- 
ter and  take  possession  of  this  security.  Such  a  contract  may 
indeed  give  a  better  opportuniiy  to  one  creditor  than  another; 
but  so  does  every  contract  by  which  a  creditor  is  preferred  to 
another  creditor. 

It  is  said,  that  the  holding  this  contract  good,  will  lie  to  de- 
stroy the  salutary  rule  as  to  possession.  The  time  and  circum- 
stances under  which  possession  is  taken,  may  be  very  proper  (as 
are  the  other  objections  made  by  the  defendants  in  the  present 
case)  for  the  consideration  of  the  triers,  when  considering 
whether  this  contract  is  fraudulent  or  not.  But  no  one  of 
them,  nor  all  of  them  together,  will  authorize  the  court,  as  mat- 
ter of  law,  to  say,  this  contract,  upon  its  face,  is  void.  It  is 
true,  that  contracts  of  this  kind  may  be  made  a  cover  for  fraud; 
and  so  of  many  others  confessedly  good.  The  same  argument 
was  used  in  the  late  case  of  Ibrbes  v.  Marshy  16  Oonn.  884;  but 
without  success.  This  case  differs  entirely  from  that  class  of 
cases,  where  the  instrument  itself  discloses  a  trust  for  the 
grantor.  Nothing  of  that  kind  appears  upon  this  instrument. 
We  think,  therefore,  that  a  new  trial  must  be  granted. 

In  this  opinion,  Chubch,  Stobbs,  and  Himkah,  JJ.,  ooncuxved. 


OiiBD  in  Meads  ▼.  BmUk,  16  Coim.  860,  to  the  point  that  it  would  bo  a 
Boot  ix^Jiirioai  raotriotion  on  the  right  of  alienation  to  set  aside  or  refuse  to 
floforoean  honest  agreement  simply  beoaaae  a  oontract  of  sale  may  sometimes 
be  need  by  the  wioked  as  a  mere  oover  for  tiMd  and  knavery;  and  inSOmmM 
V.  Clark  6  Allen,  d41,  to  the  point,  that  nhsn  parties  to  a  sale  of  iron  meil 
at  the  plaoe  where  it  was,  and  the  seller  said  to  the  bayer,  "I  delivor  to  yoa 
this  iron  at  that  price,*'  tiie  delivery  was  good,  and  the  sale  valid. 
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[16  OossaonooT,  868.] 
Bnoonmr  Ibbomd  upon  Judomsbt  AOAmsr  Munxoipal  OmroBATioor  may 
be  leried  npon  the  private  property  of  an  individual  member  of  soeh 

Tbsspass  de  bonis  aaporiaHs.  The  defendant  justified  the  tak- 
ing by  a  special  plea  in  bar,  to  which  plea  there  was  a  general 
demurrer.  The  case  was  reserved  for  the  consideration  of  this 
court  as  to  what  judgment  ought  to  be  rendered  on  the  demiuy 
ler.    The  other  facts  are  stated  in  the  opinion. 
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c7.  A,  Spencer  and  J.  W,  HunHngUm,  in  support  of  the  de- 
mnirer. 

Hdiwley  and  DuUon^  contra. 

Chuboh,  J.  In  the  late  ease  of  The  Oiiy  of  Bridgeport  y.  The 
Housatomc  BaUroad  Company,  15  Oonn.  475,  this  conrt  decided, 
that  the  bonds  and  scrip  issued  by  that  ciiy  to  the  railroad  com- 
pany, under  the  legislative  resolution  of  1838,  were  of  full  and 
perfect  obligation.  Upon  several  of  these  bonds  and  coupons 
suits  have  been  instituted,  judgments  rendered,  and  executions 
issued  against  the  city.  With  one  of  these  executions,  this  de- 
fendant, as  deputy  sheriff,  made  legal  demand  of  the  clerk, 
treasurer,  and  mayor,  and  of  several  individuals,  citizens  of 
Bridgeport,  and  among  others,  of  this  plaintiff,  for  moneys  and 
goods  to  satisfy  the  same,  and  upon  refusal,  he  levied  the  writ 
of  execution  upon  the  goods  of  the  plaintiff,  in  the  manner 
stated  by  him  in  his  return  appended  to  his  plea. 

The  demurrer  to  the  defendant's  plea  of  justification,  presents 
to  us  the  question,  whether  this  execution  against  the  city  could 
be  legally  levied  upon  and  collected  from  tiie  private  property 
of  the  plaintiff,  who,  when  it  was  levied,  was  a  freeman  and  in- 
habitant of  said  city?    These  bonds,  imposing  ^  legal  obliga- 
tion upon  the  corporation,  and  constituting  a  valid  debt  against 
it,  may  be  enforced  and  collected,  in  the  same  manner  as  any^ 
other  debt  of  the  ciiy  may  be  contracted,  for  ordinary  ciiy  pui^ 
poses;  unless  the  claim  of  the  plaintiff  can  be  sustained,  thai 
the  resolution  of  the  general  assembly,  under  which  these  bonda 
have  been  issued,  is  imconstitutional,  so  far  as  it  professes  to 
give  authoriiy  to  levy  an  execution  against  the  ciiy,  upon  the 
individual  property  of  a  citizen.    The  plaintiff  urges  the  imcon- 
stitutionaliiy  of  that  resolve,  upon  the  ground,  that  it  author- 
izes the  taking  of  private  property  for  public  use,  without  com- 
pensation; or  the  seizure  of  ihe  property  of  one  person  for  the 
benefit  of  another,  without  his  consent.    And  it  must  be  con- 
ceded, that  if  such  be  the  purpose  or  the  effect  of  the  resolve  in 
question,  it  is  unconstitutional  and  void. 

We  do  not  go  into  the  question,  whether,  without  the  aid  of 
this  resolution  of  1838,  the  defendant  could  have  justified  his 
levy  upon  the  plaintiff's  property,  unless  it  be  incidentally  in- 
volved in  this  discussion.  In  the  decision  of  the  principal  case 
before  referred  to,  we  intentionally  left  the  question  now  raised 
unembarrassed,  so  far  as  the  subjects  of  decision  there  were  in« 
dependent  of  the  question  here.     We  know,  that  the  relation  in 
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which  the  members  of  mnmcipal  corporations  in  this  state  hare 
been  supposed  to  stand,  in  respect  to  the  corporation  itself,  as 
well  as  to  its  creditors,  has  elsewhere  been  considered  in  some 
respects  peculiar.  We  have  treated  them,  for  some  purposes,  as 
parties  to  corporate  proceedings,  and  their  indiTidufdity  has  not 
l>een  considered  as  merged  in  their  corporate  connection. 
Though  corporators,  they  have  been  holden  to  be  parties  to 
suits  by  or  against  the  corporation,  and  individuallj  liable  for 
its  debts.  Heretofore,  this  has  not  been  doubted  as  to  the  in- 
habitants of  towns,  located  ecclesiastical  societies,  and  school 
districts. 

From  a  recurrence  to  the  history  of  the  law  on  this  subject, 
we  are  persuaded  that  the  principle  and  usage  here  reoogi^zed 
.-and  followed,  in  regard  to  the  liability  of  the  inhabitants  of 
towns  and  other  communities,  were  very  early  adopted  by  our 
•ancestors.  And  whether  they  were  considered  as  a  part  of  the 
-common  law  of  England,  or  originated  here  as  necessary  to  our 
tstate  of  society,  it  is  not  very  material  to  inquire.  We  think, 
liowever,  that  the  principle  is  not  of  domestic  origin,  but  to 
some  extent,  was  operatiye  and  applied  in  the  mother  countiy, 
especially  in  cases  where  a  statute  fixed  a  liability  upon  a  muni- 
cipality which  had  no  corporate  funds.  The  same  reasons  and 
necessity  for  the  application  of  such  a  principle  and  practice, 
existed  in  both  countries.  Such  corporations  are  of  a  public 
and  political  character:  they  exercise  a  i>ortion  of  the  governing 
power  of  the  state.  Statutes  imi>ose  upon  them  important  pub- 
lic duties.  In  the  performance  of  these,  they  must  contract 
debts  and  liabilities,  which  can  only  be  discharged,  by  a  resort 
to  individuals,  either  by  taxation  or  execution.  Taxation,  in 
most  cases,  can  only  be  the  result  of  the  voluntary  action  of  the 
corporation,  dependent  upon  the  contingent  will  of  a  majority 
of  the  corporators,  and  upon  their  tardy  and  uncertain  action. 
It  affords  no  security  to  creditors,  because  they  have  no  ix>wer 
over  it.  Such  reasons  as  these  probably  operated  with  our  an- 
cestors, in  adopting  the  more  efficient  and  certain  remedy,  which 
has  been  resorted  to,  in  the  present  case,  and  which  they  had 
seen,  to  some  extent,  in  operation,  in  the  countiy  whose  laws 
were  their  inheritance. 

The  plaintiff  would  apply  to  these  municipal  or  quasi  corpo- 
rations, the  close  principles  applicable  to  private  corporations. 
But  inasmuch  as  they  are  not,  strictly  speaking,  corporations, 
but  only  municipal  bodies,  without  pecuniary  funds,  it  will  not 
do  to  apply  to  them  literally,  and  in  all  cases,  the  law  of  cor- 
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poxations:  FmurOi  School  District  t.  Wood,  18  Masq.  192.  The  in- 
dividiial  liability  of  the  members  of  quasi  corporations,  though 
not  ezpreedj  adjudged,  was  very  distinctly  recognized,  in  the 
isaae  otBusseUr.  The  lien  of  Devon,  2T.Ii.6ffl.  Itwasalluded 
to,  as  a  known  principle,  in  the  case  of  The  Attorney  Oeneral  t. 
The  City  of  Exeter,  2  Buss.  45,  applicable  as  well  to  cities  as  to 
hundreds  and  parishes.  That  the  rated  inhabitants  of  an  Eng- 
lish parish  axe  considered  as  the  real  parties  to  suits  against  the 
parish,  is  now  Bupi>osed  to  be  well  settled;  and  so  it  was  decided, 
in  the  cases  of  The  King  y.  The  Inhabitants  of  Wobum,  10  East, 
395,  and  The  Mng  t.  The  Inhabitants  ofHardwick,  11  Id.  577. 
And  in  support  of  this  principle,  reference  was  made  to  the  form 
of  the  proceedings;  as  that  they  are  entitled  "  against  the  in- 
habitants," etc. 

In  the  state  of  Massachusetts,  from  whose  early  institutions 
we  have  borrowed  many  valuable  specimens,  the  individual  re- 
sponsibility of  the  inhabitants  of  towns  for  town  debts,  has  long 
been  established.  Distinguished  counsel,  in  the  case  of  The  Msr^ 
<ihanttf  Bank  t.  Cook,  4  Pick.  405,  refeiring  to  municipal  bodies, 
say,  "  for  a  century  past,  the  practical  construction  of  the  bar 
has  been,  that  in  an  action  bj  or  against  a  corporation,  a  mem- 
ber of  the  corporation  is  a  party  to  the  suit."  In  several  other 
i»ses  in  that  state,  the  same  principle  is  repeated.  In  the  case 
of  Riddle  v.  The  Proprietors  of  the  Locks  and  Canals  on  Merri' 
mack  Bvver,  Parsons,  0.  J.,  in  an  allusion  to  this  private  respon- 
sibility of  corporators,  remarks,  ''  and  the  sound  reason  is,  that 
having  no  corporate  fund  and  no  legal  means  of  obtaining  one, 
each  corporator  is  liable  to  satisfy  any  judgment  obtained  against 
the  corporation:"  7  Mass.  187  [5  Am.  Dec.  36].  So  in  Brewer 
T.  The  Inhabitants  of  New  Oloucester,  14  Id.  216,  the  court  say, 
"  as  the  law  provides,  that  when  judgment  is  recovered  against 
the  inhabitants  of  a  town,  execution  may  be  levied  upon  the 
property  of  any  inhabitant,  each  inhabitant  must  be  considered 
as  a  pajrty."  In  the  case  before  referred  to  of  The  Merchants^ 
Bank  v.  Cook,  Parker,  0.  J.,  expresses  the  opinion  of  the  court 
upon  this  point,  thus:  '^  Towns,  parishes,  precincts,  etc. ,  are  but 
a  collection  of  individuals,  with  certain  corporate  i>owers  for 
political  and  dvil  purposes,  without  any  corporate  funds  from 
which  a  judgment  can  be  satisfied;  but  each  member  of  the  com- 
munity is  liable  in  his  person  and  estate,  to  the  execution  which 
may  issue  against  the  body:  each  individual,  therefore,  may  be 
well  thought  to  be  a  party  to  a  suit  brought  against  them,  by 
their  collective  name.    In  regard  to  banks,  turnpike,  and  other 
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corporations,  tL«  case  is  different."  The  eotinflel  concerned  in 
the  case  of  Moioer  t.  Leicestery  9  Mass.  247  [6  Am.  Dec.  63], 
without  contradiction,  speak  of  this  practice  of  subjecting  in- 
dividuals, as  one  of  daily  occurrence.  The  law  on  this  subject 
was  very  much  considered  in  the  case  of  Chase  t.  The  Merrimack 
Bank,  19  Pick.  664  [81  Am.  Dec.  163],  and  was  applied  and  en- 
forced against  the  members  of  a  territorial  parish.  '*  The  ques- 
tion is/'  say  the  court,  ''  whether  on  an  execution  against  a 
town  or  parish,  the  body  or  estate  of  any  inhabitant  may  be 
lawfully  taken  to  satisfy  it?  This  question  seems  to  have  been 
Betted  in  the  affirmative,  by  a  series  of  decisions,  and  ought  no 
longer  to  be  considered  as  an  open  question." 

The  state  of  Maine  when  separated  from  Massachusetts,  re- 
tained most  of  its  laws  and  usages,  as  they  had  been  recognized 
in  the  parent  state,  and  among  others,  the  one  in  question.  In 
Adams  t.  Wiscasset  Bank,  1  Gxeenl.  361  [10  Am.  Dec.  88],  Mellen, 
C.  J., says:  "  It  is  well  known,  that  all  judgments  against  quasi 
corporations  may  be  satisfied  out  of  the  property  of  any  indi- 
vidual inhabitant."  The  courts  of  this  state,  from  a  time  beyond 
the  memory  of  any  living  lawyer,  have  sanctioned  and  carried 
out  this  usage,  as  one  of  common  law  obligation:  and  it  has 
been  applied,  not  to  towns  only,  but  also,  by  legal  analogy,  to 
territorial  ecclesiastical  societies  and  school  districts.  The  forms 
of  our  process  against  these  communities  have  always  corre- 
sponded with  this  view  of  the  law.  The  writs  have  issued  against 
the  inhabitants  of  towns,  societies,  and  districts,  as  parties.  As 
early  in  the  history  of  our  jurisprudence  as  1705,  a  statute  was 
enacted,  authorizing  communities,  such  as  towns,  societies,  etc., 
to  prosecute  and  defend  suits,  and  for  this  purpose,  to  appear, 
either  by  themselves,  agents,  or  attorneys.  If  the  inhabitants 
were  not  then  considered  as  parties  individually,  and  liable  to 
the  consequences  of  judgments  against  such  communities  as 
parties,  there  would  have  been  a  glaring  impropriety  in  permit- 
ting them  to  appear  and  defend  by  themselves;  but  if  parties, 
such  a  right  was  necessary  and  indispensable.  Of  course,  this 
privilege  has  been,  and  may  be  exercised:  1  Sw.  Syst.  227. 

Our  statute  providing  for  the  collection  of  taxes,  enacts  that 
the  treasurer  of  the  state  shall  direct  his  warrant  to  the  collect- 
ors of  the  state  tax  in  the  several  towns.  If  neither  this,  nor 
the  further  proceedings  against  the  collectors  and  the  selectmen 
authorized  by  the  statute,  shall  enforce  the  collection  of  the  tax, 
the  law  directs,  that  then,  the  treasurer  shall  issue  his  execu- 
tion against  the  inhabitants  of  such  town.     Such  an  execution 
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may  be  leTied  upon  the  estate  of  the  inhabitants;  and  this 
provision  of  the  law  was  not  considered  as  introducing  a  new 
principle,  or  enforcing  a  noyel  remedj,  but  as  being  onlj  in  con- 
formity with  the  well-known  usage  in  other  cases.  The  levy  of 
an  execution  under  this  statute,  produced  the  case  of  Beers  t. 
Botsford  ei  al.,S  Day,  159.  There,  the  execution,  which  had 
been  issued  against  tJie  town  of  Newtown,  by  the  treasurer  of 
the  state,  had  been  levied  upon  the  property  of  the  plaintiff,  an 
inhabitant  of  that  town,  and  he  had  thus  been  compelled  to  pay 
the  balance  of  a  state  tax  due  from  the  town.  He  sued  the 
town  of  Newtown  for  the  recoyeiy  of  the  money  so  paid  by  him. 
The  most  distinguished  professional  gentlemen  in  the  state  were 
engaged  as  counsel  in  that  case;  and  it  did  not  occur,  either  to 
them  or  to  the  court,  that  the  plaintiff's  property  had  been  taken 
without  right:  on  the  contrary,  the  case  proceeded  throughout 
upon  the  conceded  principle  of  our  common  law,  that  the  levy 
was  properly  made  upon  the  estate  of  the  plaintiff.  And  with- 
out this,  the  plaintiff  could  not  have  recovered  of  the  town,  but 
must  have  resorted  to  his  action  against  the  officer,  for  his  ille- 
gal and  Toid  levy. 

In  IkiUer  y,  Hampton,  5  Conn.  417,  Peters,  J.,  remarked,  that 
if  costs  are  recovered  against  a  town,  the  writ  of  execution  to 
collect  them,  must  have  been  issued  against  the  property  of  the 
inhabitants  of  the  town;  and  this  is  the  invariable  practice. 
The  case  of  Atwater  v.  Woodbridge,  6  Conn.  223  [16  Am.  Dec. 
46],  also  grew  out  of  this  ancient  usage.  The  ecclesiastical 
society  of  Bethany  had  been  taxed,  by  the  town  of  Woodbridge, 
for  its  moneys  at  interest;  and  the  warrant  for  the  collection  of 
the  tax  had  been  levied  upon  the  property  of  the  plaintiff;  and 
the  tax  had  thus  been  collected  of  him,  who  was  an  inhabitant 
of  the  located  society  of  Bethany.  Brainard,  J.,  who  drew  up 
the  opinion  of  the  court,  ref^rring  to  this  proceeding,  said: 
''This  practice  with  regard  to  towns,  has  prevailed  in  New 
England,  so  far  as  I  have  been  able  to  investigate  the  subject, 
from  an  early  period — ^from  its  first  settlement — a  practice 
brought  by  our  forefathers  from  England,  which  had  there  ob- 
tained incorporations  similar  to  the  towns  incorporated  in  New 
England."  It  will  here  be  seen,  that  the  principle  is  considered 
as  applicable  to  territorial  societies  as  to  towns,  because  the  ob- 
ject to  be  obtained  was  the  same  in  both — "  that  the  town  or 
society  should  be  brought  to  a  sense  of  duty,  and  make  provis- 
ion for  payment  and  indemnity" —  a  very  good  reason,  and  very 
applicable  to  the  case  we  are  considering. 
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The  law  on  this  subject  "Wha  more  distinctlj  brought  oat,  anl 
conaidered  by  this  ooiurt,  in  the  late  case  of  JtbLoud  t.  Sdh^j^ 
10  Conn.  390,  in  which  this  well-known  practice,  as  it  had  been 
applied  to  towns  and  ecclesiastical  societies,  was  extended  and 
sanctioned  as  to  school  districts — else  '*  it  would  be  breaking  in 
upon,  the  analogies  of  the  law."  ''Thejare  communities  for 
different  purposes,  but  essentially  of  the  same  character."  And 
no  doubt  can  remain,  since  the  decision  of  this  case,  but  that 
the  real  principle  of  all  the  cases  on  this  subject,  has  been,  and 
is,  that  the  inhabitants  of  quasi  corporations  are  parties  indi- 
Tidaallj,  as  well  as  in  their  corporate  capacities,  to  all  actions, 
in  which  the  corporation  is  a  party.  And  to  the  same  effect  is 
the  language  of  the  elementary  writers:  2  Kenfs  Oom.  221; 
Ang.  &  Ames  on  Corp.  874;  1  Sw.  Dig.  72,  794;  5  Dane's  Abr. 
168.  With  this  CTidence  of  the  law  before  us,  until  this  time  un- 
contradicted and  undoubted,  what  else  can  we  say,  than  to  de- 
clare, that  by  the  law  of  this  state,  each  inhabitant  of  a  town  is 
a  party  to  all  suits  prosecuted  against  it  for  the  recoTeiy  of  its 
debts;  that  each  is  liable  to  pay  them;  and  that  executions  for 
their  collection  may  be  levied  upon  the  private  estate  of  such 
inhabitants?  That  the  same  remedy  may  be  pursued  for  the 
collection  of  the  debts  of  cities,  by  reason  of  the  analogies  of 
the  law,  we  can  not  doubt. 

The  legislature,  imdoubtedly,  when  they  passed  the  resolve 
of  1888,  had  the  law  in  view,  as  we  have  now  declared  it;  and 
referred  to  it  as  being  the  law  of  the  state,  when  they  said,  "  and 
said  installments  and  the  notes,  certificates,  scrip,  or  other 
securities,  which  have  been,  or  may  be,  issued  as  aforesaid,  shall 
be  obligatory  on  said  city,  to  all  intents  and  purposes,  and  may 
be  enforced  and  collected,  in  the  same  manner,  and  to  the  same 
extent,  that  debts  lawfully  contracted  by  towns  in  this  state,  are 
enforced,  under  the  existing  laws  of  the  state."  Does  this  re- 
solve authorize  the  taking  of  private  property  for  public  use, 
without  compensation;  or  does  it  authorize  the  seizure  of  the 
property  of  one  person  for  the  benefit  of  another;  and  is  it,  for 
either  of  these  causes,  unconstitutional  as  the  plaintiff  claims? 

To  sustain  this  objection  to  the  validity  of  the  resolve  the 
pUin^'ff  must  be  able  to  show  the  entire  system  which  we  have 
been  discussing,  to  be  unconstitutional  in  its  operation  upon 
the  inhabitants  of  towns,  societies,  and  school  districts;  and 
that  what  has  so  long  been  considered  as  undisputed  law,  is  not 
law;  and  that  our  jurists  have  been,  from  the  beginning,  de- 
ceived, as  to  the  extent  and  application  of  a  plain  constitutional 
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proTisioii.  We  can  not  concede  this.  The  resolution  under 
consideration  does  not  profess  to  confer  greater  i>owers  upon 
the  creditors  of  the  city  of  Bridgeport,  than  the  creditors  of 
towns  haTC  always  exercised.  It  subjects  the  inhabitants  of 
cities  and  towns  to  the  same  law.  Nearly  eveiy  case  on  this 
subject,  to  which  we  have  referred  in  this  state,  Massachusetts 
and  Maine,  has  been  decided,  since  the  adoption  of  the  consti- 
tutions of  these  states,  securing  the  rights  of  property  from 
public  and  private  invasion,  and  while  the  constitutional  privi- 
leges of  the  citizens  have  been  carefully  noticed  and  protected. 
Besides,  we  understand  the  plaintiff,  upon  this  argument,  to 
admit,  that  imder  the  taxing  power  of  the  city,  his  proi>erty 
could  be  legally  taken  and  appropriated  for  tiie  payment  of 
these  debts.  The  objection,  then,  is  not  so  much  that  his  estate 
has  been  taken  for  public  use,  as  to  the  manner  in  which  this 
has  been  done.  But  the  operation  of  the  resolution  of  1838, 
and  of  the  law  as  it  has  always  been  receiTed  in  this  state,  as  we 
have  seen,  is  not  to  take  the  property  of  an  individual  for  public 
use,  but  to  take  it  for  the  satisfaction  of  a  judgment  and  execu- 
tion against  himself  to  which  he  is  a  party  and  for  which  he, 
with  the  rest  of  the  inhabitants  of  the  dty,  is,  in  his  own  person 
or  estate,  resi>onsible.  There  is  no  constitutional  infirmity, 
therefore,  in  the  resolve  of  assembly,  under  which  these  bonds 
were  issued,  nor  in  the  ancient  law  and  usage  of  the  state,  which 
gave  rise  to  it. 

We  are  not  insensible,  that  sometimes  it  is  supposed,  there  is 
a  power  in  courts  to  mold  and  fashion  the  law  to  suit  some  in- 
terested notions  of  justice,  and  even  to  dispense  with  its  objec- 
tions, in  cases  supposed  to  bear  hard  upon  individuals.  We 
know  of  no  such  power.  The  law  as  it  is — ^the  law  as  we  find 
it — ^must  be  our  only  rale  of  decision,  leaving  to  the  legislature 
the  exclusive  exercise  of  the  i>ower  of  repeal  or  modification. 
But  if  we  had  any  such  authority,  we  are  not  convinced,  that 
this  case  famishes  a  proper  occasion  to  exert  it.  The  city  of 
Bridgeport,  with  great  deliberation  and  unanimity,  and  under 
the  sanction  of  the  general  assembly,  has  contracted  a  debt. 
The  securities  issued  by  the  city,  have  been  purchased,  by  bona 
fide  holders,  with  its  assent,  and  upon  the  faith  of  the  city  and 
the  laws.  No  funds,  either  by  taxation  or  otherwise,  have  been 
provided  for  payment.  A  right  without  a  remedy,  is  not  an  ad- 
mitted principle.  We  know  of  no  other  practical  remedy,  but 
the  one  to  which  this  plaintiff  has  resorted;  and  if  this  shall 
produce  an  equalized  taxation  of  the  inhabitants  of  the  corpora* 
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tion,  it  will  probabljhaye  the  effect  which  our  anoestors  intended 
should  be  produced  bj  it. 

We  ought  perhaps,  in  conclusion,  to  remark,  that  some  of  our 
rules  of  evidence  maj  well  enough  be  thought  to  be  at  variance 
with  the  leading  doctrine  advanced  in  this  opinion.  For  al- 
though, for  the  purposes  here  suggested,  we  consider  the  inhabi- 
tants of  quasi  corporations  as  parties  to  suits  against  the  corpo- 
ration, jet  we  do  not  receive  their  confessions  or  admissions  in 
evidence  against  either  the  corporation  or  its  other  members; 
and  for  reasons  of  necessity  or  i>olicj,  we  admit  such  inhabitants 
as  witnesses  in  behalf  of  the  corporation.  For  the  reasons  here 
suggested,  we  advise  the  superior  court,  that  the  defendant's 
plea  in  bar  is  sufficient,  and  that  judgment  thereon  be  rendered 
in  his  favor. 

In  this  opinion  the  other  judges  concurred. 

Plea  sufficient. 


CnxD  in  Unkm  v.  Oratmford,  19  Conn.  833,  and  In  Second  JBce.  8oc  ^f 
Portland  v.  Firsi  Eee.  8oe,  {ffParOand,  23  Id.  279,  to  the  point  that  the  in- 
habitants of  towns  and  other  quasi  oorporations  are  parties,  individnally  aa 
well  as  in  their  corporate  capacity,  to  all  actions  in  which  the  corporations 
are  parties;  and  in  Kinne  ▼.  New  Haven,  32  Id.  216,  to  the  point  that  the 
confessions  and  admissions  of  the  inhabitants  of  a  town  are  never  receivable 
in  evidence  in  an  action  against  It. 

JiTDTViDVAJs  EsTATB  OF  Inhabtfahts  OF  TowiT  IB  LiABLB  to  be  taken  in 
execution  for  the  satisfaction  of  a  corporate  debt:  JeweU  v.  Thamee  Bamk^ 
16  Conn.  216,  citing  the  principal  caae.  See  also  JfcLaud  v.  Setb^,  27  Am. 
Dec  689,  note  696.  But  on  this  point  the  doctrine  of  the  principal  case  ia 
disapproved  in  Bmerie  v.  CfUman,  10  Cal.  408. 


Gbouch  v.  Gabbibb. 

ri6  CojisaoTiouT,  605.] 

Whbbx  Vendor  of  Pxbsokal  PROPsaTT  BaTAiira  PossBno^r  ard  Uss 
thereof  after  a  sale,  the  same  as  he  did  before,  the  sale  will  be  treated  aa 
fraudulent  and  void  as  to  his  creditors. 

Tbbspass  for  the  taking  of  a  yoke  of  oxen.  The  juiy  found 
for  the  plaintiff,  and  the  defendants  moyed  for  a  new  trial.  The 
other  facts  are  sufficiently  stated  in  the  opinion. 

Strong,  in  support  of  the  motion. 

Foster,  contra. 

Ohubgh,  J.  In  considering  this  motion,  we  shall  confine  our- 
selTes  to  that  part  of  the  plaintiff's  case,  which  was  proved  by 
his  own  witness,  Heniy  Holdridge,  and  not  disputed  by  the  de» 


July,  1844.]  Cbouch  u  Cabbieb.  157 

fendants;  and  thus  avoid  any  inqtiiiy  into  the  weight  of  con- 
flicting eyidence.  It  is  to  be  presumed,  that  this  witness  stated 
the  facts  as  fayoiahly  for  the  plaintiff  as  truth  would  justify. 
The  oxen  in  dispute  had  been  purchased  of  the  plaintiff,  by 
Henry  M.  Holdridge,  and  placed  upon  the  farm  in  the  joint  oc- 
cupancy of  himself  and  his  father,  the  witness,  and,  together 
with  oilier  cattle  there,  had  been  used  in  the  cultiyation  of  the 
farm,  as  well  as  for  other  purposes,,  by  the  witness,  in  the  ab- 
sence of  his  son,  who  was  temporarily  engaged  in  another  town. 
There  was  no  actual  deliveiy  of  the  cattle  to  the  plaintiff,  at  the 
time  of  the  sale,  nor  at  any  other  time;  but  by  an  agreement 
between  the  parties,  they  remained  with  Henry  Holdridge,  to  be 
used  on  the  farm  as  before,  or  for  his  i>er8onal  accommodation. 
They  were  kept  and  used  on  the  &rm  as  formerly,  and  were 
there,  when  they  were  attached  by  the  defendants,  to  secure  a 
debt  against  Henry  M.  Holdridge.  Although  Henry  Holdridge, 
the  father,  was  an  agent  for  his  son  in  making  the  sale,  yet 
neither  the  use  nor  the  possession  of  the  oxen  was  changed; 
everything  remained  as  before;  nor  was  any  legally  sufficient 
reason  given  nor  pretended,  why  they  continued  und^  the  same 
control  and  management. 

The  jury,  in  opposition  to  the  explicit  instructions  of  the 
court,  have  attempted  to  sustain  this  pretended  sale,  upon  what 
they  probably  supposed  was  the  bona  fides  of  the  matter,  with- 
out regard  to  the  continued  possession  and  apparent  ownership 
of  the  properly,  and  without  any  other  explanation  or  excuse  for 
such  possession,  than  the  personal  accommodation  of  Henry 
Holdridge,  the  agent.  This  is  an  insufficient  explanation;  and 
the  verdict  is  in  certain  opposition  to  the  legal  operation  of  the 
facts  which  the  plaintiff  himself  claims  to  be  true,  and  which 
are  proved  by  his  own  witness;  and  it  can  not  be  sustained, 
without  an  abandonment  of  well-setUed  principles,  as  recognized 
in  all  our  cases,  and  especially  in  the  late  cases  of  Sto^  v. 
Thampwn,  9  Conn.  63  [21  Am.  Dec.  718];  MXOs  v.  Gamp,  14  Id. 
319  [86  Am.  Dec.  488];  Carter  y.  Waikma,  Id.  240,  248, 244;  0^ 
borne  v.  lUOer,  Id.  680. 

We  think  a  new  trial  ought  to  be  granted. 

In  this  opinion  the  other  judges  concurred. 
New  trial  to  be  granted. 

8aib  Of  OmnmL  without  AcruAL,  Viskblb,  aitd  OoiiTiinn])  GHAiroa 
«f  ponMiion,  It  void  m  to  the  orediton  of  the  vendor:  PoUer  ▼.  Paym,  21 
Oonn.  377;  Norton  t.  J>ooiUUe^  92  Id.  410,  both  dtiiig  the  principal  caae; 
Lmm  V  Love,  SS  Am.  Deo.  161,  note  164.  where  other  casee  are  ooUeoted. 
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Mabot  v.  Crawfobd. 

[16  OonnoziouT,  549.] 

PBomn  TO  LfDEKHiFr  Anothkb  won  Doing  a  PABnooLAB  Aar  is  aa  orfg^ 
inal  luiderteking^  and  not  within  the  statate  of  iraada. 

AOBXBMEIIT   TO  iNDXMinFT  AVOTHSB  lOB  OOMXIBBION  OV  TfiVPAfli  if  BOl 

illegal,  where  the  aot  ii  not»  at  the  date  of  the  agreement^  known  to  be 
atrespaaa. 
Wbkbi  Onb  AoBBU  TO  Pat  Ohi  Halt  ov  ant  JuDQHBBrr  that  may  be 
leudered  against  another  for  doing  a  partioolar  aot,  no  notiee  need  be 
giren  by  the  Isttor  to  the  former  before  bringing  scut  to  reoover  nnder 
sadi  agreement,  of  the  fikot  that  sneh  »  Jndgment  baa  been  zeDdeced 
against  ^f?''!. 

AasmoBCF,  brought  oxiginally  in  i^  jtistioe'B  oourfc,  from  whidb 
an  appeal  waa  taken  to  the  oonnty  ooort,  in  which  court  there 
miB  a  verdict  for  the  plaintiff,  upon  which  judgment  was  entered. 
The  defendant  then  brought  a  writ  of  error  in  the  superior 
court.  The  superior  court  afBrmed  the  judgment  of  the  county 
court,  and  thereupon  the  original  defendant,  by  motion  in  error, 
brought  the  record  before  this  court  for  revision.  The  other 
facts  appear  from  the  opinion. 

Strong,  for  the  plaintiff  in  error. 

Stoddard,  for  the  defendant  in  error. 

Hjnman,  J.  The  fourth  and  last  cause  assigned  for  error,  has 
not  been  insisted  upon  in  the  argument;  and  the  only  notice  it 
is  necessazy  to  take  of  it,  is,  to  say,  that  the  record  shows  no 
facts  from  which  this  daim,  as  made  in  the  writ  of  error,  can 
arise  in  the  case.  It  does  not  appear  from  the  bill  of  exceptions, 
what  the  charge  of  the  county  court  was  upon  this  claim;  nor 
does  it  appear,  that  the  court  was  requested  to  charge  the  jury 
ui>on  it.  In  the  absence,  then,  of  any  evidence  of  this  sort,  the 
presumption  is,  that  if  the  court  gave  any  inst^ctions  to  the 
jury  upon  the  subject,  it  charged  them  correctly.  The  second 
cause  of  error  assigned  in  the  writ,  may  also  be  disposed  of  in  a 
few  words.  The  promise  of  the  defendant  to  pay  one  half  of 
the  damages,  which  might  be  recovered  against  Samuel  P.  Craw- 
ford, for  fishing  in  the  mill-pond,  and  one  half  of  the  expenses 
of  defending  against  such  a  suit  as  might  be  brought  against 
him  for.  sudi  fishing,  was  in  no  sense  a  promise  to  answer  for 
the  debt  or  default  of  Samuel  P.  Orawford;  but  was  an  original 
undertaking,  and  of  course,  not  within  the  statute  of  frauds 
and  perjuries.  It  could  not  be  for  the  debt  of  S.  P.  Crawford; 
for  he  owed  none.    It  was  not  for  his  de&ult;  but  was  rather  a 
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promise  of  indemnity,  to  a  certain  extent,  for  doing  a  particular 
act,  like  the  promise  of  indemnity  to  an  officer  for  taking  projH 
erty,  which  it  may  be  donbted  whether  the  creditor  can  hol4* 

Then  as  to  the  first  error  assigned,  that  the  county  court  did 
not  instruct  the  jury,  that  the  promise  claimed  to  be  proved  by 
the  plaintiff,  was  an  illegal  promise,  because,  as  the  defendant 
insisted,  it  was  a  promise  made  in  consideration  of  the  comnus- 
sion  of  an  illegal  act.  Now,  there  can  be  no  doubt,  that  the 
law  will  not  enforce  a  contract  to  commit  an  illegal  act.  A 
promise  to  commit  a  battery,  to  pull  down  another's  house,  or 
to  commit  any  such  willful  trespass  to  another,  is  illegal  and 
Toid.  But,  merely  because  an  act  proves  to  be  a  trespass,  which 
was  not  originally  supposed  to  be  so,  will  not  render  a  promise 
of  indemnity  for  the  commission  of  it,  void.  Promises  of  indem- 
nity to  officers  to  induce  them  to  execute  process,  by  taking 
proi>erty,  where  the  title  to  it  is  disputed,  are  very  common,  and 
their  legality  has  been  often  recognized:  Wright  et  al.  t.  Lord  Ver- 
ney,  8  Doug.  240;  S.  0.,  26  Eng.  Com.  L.  94;  Marsh  t.  Gold  et  al., 
2  Pick.  284;  2Vmn  t.  Gold,  5  Id.  880.  And  in  the  case  of  Stone 
T.  EboheTj  9  Cow.  154,  it  was  held,  that  a  promise  to  indemnify 
against  a  trespass,  is  valid,  unless  it  be  shown  that  the  promisee 
knew  the  act  to  be  a  trespass.  And  in  Avery  t.  Edisey,  14  Pick. 
174,  where  two  persons  were  claiming  title  to  personal  property, 
and  one  of  them  called  a  third  person  to  assist  him  in  removing 
it;  a  promise  of  indemnity  to  the  assistant  was  held  to  be  valid, 
although  the  title  of  his  employer  turned  out  to  be  invalid. 

The  question  then,  is,  not  whether  the  act  turns  out  to  be  a 
trespass,  but  whether  the  parties  knew  it  was  a  trespass,  and 
contemplated  it  as  such;  or  whether  they  contemplated  the 
commission  of  an  act  which  they  supi>osed  they  had  a  right  to 
do,  and  did  it  under  such  claim  of  right.  Now,  it  certainly  is 
consistent  with  every  fact  stated  in  the  bill  of  exceptions,  that 
the  agreement  of  the  parties  was  made  under  a  claim  of  right  to 
fish  in  the  i>ond;  and  that  their  object  was,  to  lay  the  founda- 
tion to  tiy  their  right.  Nor  is  there  any  &ct  stated,  which 
tends  to  show,  that  they  contemplated  the  act  of  fishing  as  a 
trespass.  There  are  not,  therefore,  any  facts  shown,  which 
would  have  authorized  the  court  in  instructing  the  jury,  that 
the  promise  claimed  to  be  proved  was  illegal.  But  again,  the 
instruction  given  to  the  jury  shows,  that  the  fishing  must  have 
been  under  a  claim  of  right.  The  court  say  to  the  jury,  '*  that 
if  said  trespass  was  committed  imder  a  claim  made  by  the 
jplaintaff  and  defendant  of  a  right  in  them  to  fish  in  the  said 
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mill-pond;  said  contract  or  undertaking  of  the  defendant,  as 
claimed  by  the  plaintiff,  was  a  "valid  and  binding  contract." 
The  court  do  not  in  terms  charge  the  jury  in  conformify  to  the 
defendant's  daim.  But  the  jury,  under  this  instruction,  must 
haTe  found  that  the  fishing  was  done  under  a  claim  of  right. 
They  must  have  understood  from  this  language,  that  it  was  neo- 
essazy  for  them  to  find  such  to  have  been  the  claims  of  the  par- 
ties, in  entering  into  this  contract,  in  order  to  render  a  Terdict 
for  the  plaintiff.  We  think,  therefore,  that  there  was  no  error 
in  this  part  of  the  charge  of  the  ooimly  court. 

Another  error  assigned,  is,  that  the  court  instructed  the  jury, 
that  the  plaintiff  might  recoTer,  without  proving  previous  notioe 
to  the  defendant  of  the  judgment  rendered  against  Samuel  P. 
Crawford,  and  of  the  expenses  of  defending  against  the  suit  on 
which  said  judgment  was  rendered.  In  this  too,  we  think  there 
was  no  error.  The  general  rule  on  this  subject,  is  correctly 
stated,  by  Bristol,  J.,  in  the  case  of  Ward  ▼.  Henry,  5  Conn.  600 
[18  Am.  Dec.  119],  **  that  if  the  obligation  of  the  defendant  de- 
pends on  the  performance  of  an  act  by  the  plaintiff  to  a  third 
person,  or  by  a  third  person  to  the  plaintiff,  the  plaintiff's  right 
of  action  is  complete,  whenever  the  act  is  done;  and  it  is  un- 
necessary either  to  allege  or  prove  notioe  of  the  act  on  which  the 
obligation  is  to  arise.  In  such  cases,  the  matter  on  which  tfan 
defendant's  obligation  is  to  arise,  is  not  regarded  as  lying  mors 
properly  in  the  knowledge  of  the  plaintiff  than  of  the  defend- 
ant." It  has  accordingly  been  held,  that  a  eo-surefy,  who  has 
paid  money,  may  bring  an  action  for  contribution,  without  allege 
ing  or  proving  any  previous  notioe  of  the  payment  to  the  de- 
fendant, or  any  demand  on  him  for  his  share:  Ghaffw  v.  JbiMS, 
19  Pick.  260.  The  parties  in  the  case  under  consideration^ 
stand,  in  relation  to  each  other,  very  like  co-sureties;  and  we  do 
not  see,  why  the  same  principle  that  was  applied  in  the  case 
cited,  should  not  be  applied  to  this  case. 

Ui>on  the  whole,  then,  we  think,  that  there  was  no  error  in 
the  proceedings  of  the  county  court;  and  of  course,  there  can 
be  none  in  the  judgment  of  the  superior  court  afflrming  them* 

In  this  opinion  the  other  judges  concurred. 
Judgment  affirmed. 
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PfeocsKDoroa  iob  Fabtition  of  Bkaltt  undkb  IixiHoia  Bzatuti  of  18S7 
era  wamnmty  and  in  rem,  and  act  imly  on  the  legiJ  righti  of  the  partifli  In 
dbntvlng  tlie  tenaney,  and  the  eqaltalble  right  of  one  of  them  to  the 
^■liie  ef  imfBOfonanti  aieoted  en  the  oomnMm  land  is  not  ihiBaJbf 
afieoted* 

IterxiTS  nr  ooiocon  oak  not  Comfil  CovmrAFis  to  Cohtbiboti  to  Im- 
PBOTBMXBTS  made  by  him  on  the  common  Und,  either  at  Inw  or  In 
equity,  where  the  improvements  were  not  necessary  as  reparations  of  the 
pvopertya  nor  for  its  preserration  or  joint  enjoyment,  as  where  snoh  inii» 
pKOvemsnts  oonsist  of  a  dwisUing«hoase  ereeted  I6r  hk  own  benefltb 

TaoKAin  IN  coMMOir  bavin«  EsBcrXD  Dwvlliho-bousb  on  the  eonunflB 
land  is  entitiedt  on  partition^  to  hftTe  the  portion  of  land  on  which  it  is 
erected  assigned  to  him,  if  practicable,  without  regard  to  the  increased 
▼alne  of  such  portion  arising  from  the  improvement;  and  where  the  land 
not  being  sosceptible  of  division  is  sold  in  partition  proceedings  under 
the  statute,  the  tenant  in  common  who  erected  the  improvement  is  enti- 
fisd,  bef oie  a  division  of  the  proceeds,  to  the  aotoal  incrsaae  of  the  pries 
reoeiTed  at  the  sale,  caused  by  suoh  improvement,  snd  may  maintain  n 
biU  in  equity  therefor. 


Bill  for  injnndion  and  relief.  The  injunottom  -was  diaaohed 
Mid  the  biU  disndaaed,  aiid  the  oofDiid^^  Tbefaoti 

appettr  from  the  opinion* 

D.  J.  Baker,  for  the  appellants. 

W.  H.  Underwood  and  J.  CHUeepis,  for  the  appellees. 

By  Oonrty  Tbxat,  J.  The  parties  to  this  snit  were  tenants  in 
eomnion  of  a  tniotof  land,  sitnate  in  Bandolph  oonniy,andoQn- 
taining  sndy-two  acrea,  in  which  the  present  oomplainantSy  as 
the  heirs  at  law  of  Antoine  La  OhapeUe»  had  an  interest  of  one 

Am.  nso.  YoL.  ZLI— U  ISl 
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fhiid.  Pierre  Menard,  Louis  La  Ohapelle,  and  Bazdl  La  Chap- 
elle  institated  proceedings  by  petition,  under  the  statate,  and 
obtained  an  order  for  a  division  of  the  premises  among  the  pro- 
prietors. The  commissioners  api>ointed  to  make  the  partition 
reported,  that  the  land  "was  not  susceptible  of  division,  and  the 
court  made  an  order  for  the  sale  thereof.  The  land  was  sold  bj 
a  commissioner  for  eight  hundred  and  seyenty-eeren  dollars  and 
fifty-two  cents.  Before  any  division  of  the  proceeds  of  the  sale, 
the  complainants  filed  their  bill  in  chancery,  alleging  that  their 
ancestor  had  erected  a  valuable  dwelling-house  on  the  land, 
therein  materially  enhancing  its  value;  in  consequence  of  which, 
it  had  sold  for  a  much  larger  amount  than  it  otherwise  would 
have  done,  and  praying  that  the  value  of  the  improvement  might 
be  allowed  to  them,  before  the  proceeds  should  be  distributed. 
On  the  bill,  an  injunction  was  obtained,  restraining  the  commis- 
sioner from  paying  over  the  proceeds  of  the  sale.  Louis  and 
Bazil  La  Chapelle  and  Jacob  Sypher  filed  their  answer,  admitting 
the  TnftlriTig'  of  the  improvement  by  Antoine  La  Chapelle,  but 
denying  either  that  the  land  was  materially  increased  in  value 
thereby,  or  that  it  sold  for  more  in  consequence  of  the  improve- 
ment. There  was  a  replication  to  the  answer.  The  other  de- 
fendants &iled  to  answer  the  bill.  Depositions  were  taken  by 
the  complainants,  which  fully  sustain  the  material  allegations  of 
the  bill,  but  it  is  difficult  to  ascertain,  from  the  statements  of  the 
witnesses,  the  relative  value  of  the  improvement  to  the  amount 
of  the  sale.  On  the  hearing  of  the  cause,  the  court  dissolved 
the  injunction,  and  dismissed  the  bill.  The  complainants  prose- 
cute an  appeal,  and  assign  that  decision  of  the  court  for  error. 
A  preliminary  question  is  here  made  by  the  defendants,  which, 
if  tenable,  disposes  of  the  whole  case.  They  contend,  that  if 
the  complainants  were  in  any  event  entitied  to  compensation  for 
the  improvement,  they  should  have  interposed  their  claim  in  the 
original  proceedings  in  partition,  and  that  they  are  now  effectu- 
ally concluded  from  asserting  it  in  equity.  A  proper  determina- 
tion of  this  question  requires  a  construction  of  the  "  act  for  the 
speedy  assignment  of  dower,  and  partition  of  real  estate,** 
approved  February  6, 1827,  under  which  those  original  proceed- 
ings were  had.  The  fourteenth  section  of  the  act  provides, 
where  two  or  more  persons  are  proprietors  of  any  real  estate, 
that  the  circuit  court,  on  application  by  petition,  may  order  and 
direct  a  division  of  the  same  by  metes  and  bounds;  and  shall  ap- 
point three  commissioners  to  make  the  partition,  who  shall  make 
report  of  their  proceedings  under  their  hands  and  seals,  and 
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dr  report,  if  approved  by  the  court,  is  required  to  be  recorded, 
and  id  declared  to  be  concluaiTe  on  all  parties  concerned.  By 
the  fifteenth  section,  the  parties  interested  are  to  have  notice  of 
tlie  application  by  sununons,  or  by  advertisement  for  four  weeks 
in  the  nearest  newspaper.  By  the  sixteenth  section,  if  the  com- 
missioners report,  that  a  division  can  not  be  made  without  man- 
ifest prejudice  to  the  interests  of  the  proprietors,  the  court  is 
authorized  to  direct  a  sale,  and  a  distribution  of  the  proceeds 
among  the  owners. 

The  foregoing  are  all  the  material  provisions  of  the  act  ap- 
plicable to  this  case.  The  mode  of  obtaining  a  division  of  veal 
estate,  given  by  this  statute,  was  evidently  intended  to  take  the 
place  of  the  common  law  remedy  by  the  writ  of  partition. 
Without  this  statutory  remedy,  one  tenant  desiring  a  division 
of  land  held  by  several  in  common,  could  only  effect  his  object 
by  a  bill  in  cbanceiy.  That  remedy  is  generaJly  attended  with 
considerable  expense,  and  frequently  subject  to  great  delay. 
The  statute  was  doubtless  intended  to  obviate  these  difficulties, 
by  affording  the  parties  an  eai^,  cheap,  and  expeditious  mode 
of  obtaining  peirtition.  In  this  proceeding,  the  defendants  are 
not,  as  in  suits  in  equity,  required  to  make  discoveiy,  or  even 
to  answer  the  petition  under  oath;  and  the  testimony  is  not 
necessarily  taken  by  depositions,  but  may  be  introduced  viva 
vooe  at  the  hearing.  The  proceedings  are  summaxy,  and  tn  rem. 
The  court  is  to  act  on  the  legal  estate,  and  not  on  the  equities 
of  the  parties.  Its  only  duly  is  to  ascertain  their  respective 
legal  interests  in  the  premises,  and  direct  a  division  among 
them  accordingly.  All  questions  concerning  the  rents  and 
profits,  and  repairs  and  improvements,  are  to  be  determined  by 
some  other  appropriate  remedy.  When  the  partition  is  con- 
summated by  the  approval  of  the  report  of  the  commissioners, 
the  tenancy  is  dissolved,  and  each  proprietor  holds  the  portion 
allotted  to  him  in  severalty,  and  his  claim  on  the  residue  is  at 
law  extinguished.  To  this  extent  only  are  his  rights  adjudicated 
and  determined 

This  brings  us  to  the  only  other  question  in  the  case,  whether 
the  complainants  are  in  equity  entitled  to  compensation  for  the 
improvement.  At  law,  one  tenant  in  common  can  compel 
the  other  tenants  to  join  in  the  expense  of  reparations  to  a  house 
or  mill,  where  the  repairs  are  necessary  to  the  preservation  and 
enjoyment  of  the  estate.  To  sustain  his  action,  he  must  show  a 
request  to  unite  in  the  reparations,  and  a  refusal,  as  well  as  an 
actual  expenditure  in  making  them.    In  such  case  the  expend- 
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itoxe  IB  for  the  benefit  of  all  the  tenantB,  aad  oontribation  is 
enforced  on  tiie  prinoipley  that  parties  standing  in  equal  rights^ 
ase  bound  to  bear  an  equality  of  burden:  1  Thomas'  Goke,  618; 
4  Kent's  Oom.  870.  At  law,  the  complainaats  could  not  enforce 
eontribntion  from  the  defendants.  The  improvement  was  not 
neoessBzy  as  repanation  to  the  common  property,  nor  was  the 
pgoperiy  itself  of  such  a  ehanctBr  as  to  bzing  the  case  within 
the  principle  of  contribution.  Nor  could  th^  compel  ihem  in 
equity  to  contribute.  The  erection  of  the  dweUing-house  was 
entireily  Toluntaty,  for  the  sole  benefit  of  the  party  erecting  it, 
not  at  all  necessaxy  for  the  preserration  or  joint  enjoyment  of 
the  estate,  and  from  which  the  defendants  derived  no  adTantsge. 
But  this  case  stands  on  an  entirely  diffecent  footing.  The 
complainants  are  not  seeking  for  contribution.  The  tenancy 
has  been  destroyed,  and  the  estate,  so  far  as  the  parties  are  con* 
earned,  canverted  into  money.  The  amount  reoeiTed  at  the  sale 
was  much  augmented,  by  reason  of  the  improTement  etected  at 
the  sole  cost  of  the  ancestor  of  the  complainants.  The  improve- 
ment passed  with  the  land  to  the  purchaser.  The  complainants 
only  claim  to  have  that  increase  of  price  allowed  them,  without 
interfering  with  a  just  distribution  of  the  residue.  Admitting 
this  to  be  done,  how  are  the  defendants  to  be  injured  ?  Th^ 
will  still  receiTO  the  same  amount,  to  which  they  would  have 
been  entitled,  had  no  improvement  been  made.  They  seem  not 
to  be  content  with  such  a  distribution,  but  seek  to  participate 
equally  in  the  value  of  the  improvement,  to  the  making  of  which, 
they  have  in  no  degree  contributed.  They  claim  an  equaUty  of 
benefits,  but  avoid  an  equality  of  burdens.  If  they  insist  on 
receiving  the  benefits  of  the  labor  of  their  co-tenants,  they  ought 
to  make  compensation  therefor  in  return.  And  this  seems  to 
be  the  doctrine  in  equity.  Thus  it  has  been  decided,  where  one 
tenant  in  common  purchases  in  an  incumbrance  on,  or  an  out- 
standing title  to  the  estate,  that  the  purchase  will  inure  to  the 
benefit  of  the  other  tenants,  only  on  the  condition  of  their  pay- 
ing their  ratable  proportion  of  the  cost:  Van  Home  v.  Ibndaf  6 
Johns.  Ch.  888;  Lee  v.  Fox,  6  Dana,  171.  And  where  improve- 
ments have  been  made  by  one,  the  portion  improved  should,  if 
practicable,  be  assigned  to' him,  in  the  partition  of  the  estate, 
without  taking  into  consideration  the  increased  value  caused  by 
such  improvement;  and  when  such  a  division  can  not  be  made, 
he  should  be  allowed  a  reasonable  remuneration  from  those  who 
receive  the  benefit  of  the  improvement:  SneecPs  Heirs  v.  Ather^ 
ten,  Id.  276;  Borah  v.  Archers,  7  Id.  176.    In  natural  justice, 
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the  defendants  are  not  entitled  to  share  in  tiie  benefits  of 
the  improyement,  but  its  value  belongs  ezclusiyely  to  the  com- 
plainants. It  is  but  right  and  equitable,  that  the  complainants 
dioold  be  allowed,  by  way  of  eompenfiataon,  the  aetnal  inrrcmns 
of  the  price  receiyed  at  the  sale,  in  eonsequenoe  of  the  improy^ 
ment  erected  by  their  ancestor. 

To  this  end,  the  decree  of  the  circuit  court  will  be  reyersed; 
and  the  cause  remanded,  with  instructions  to  that  court,  to  ascer- 
tain the  actual  increase  of  the  price,  caused  by  the  improvementw 
For  this  purpose,  both  parties  should  be  permitted  to  introduce 
additional  testimony.  When  the  proper  amount  is  ascertained, 
the  court  will  direct  the  commissioner  to  pay  it  over  to  the  eomr 
plainants,  and  to  distribute  the  balance  among  all  the  parties* 
according  to  their  reepectiye  interests  in  the  premises.  The 
oosts  of  this  appeal  will  be  divided  equally  between  the  parttes. 

Decree  reyersed. 

ShxhiDS,  J.,  gave  no  opinion. 

Pbocxidino  vob  PABnnoir  is  Bjulogpan  to  prooeeding  in  rem: '  FiIUturj^9 
Lessee  t.  Dugan's  Adm'r,  S4  Am.  Deo.  427.  The  title  it  not  meddled  witk 
in  a  psrtitlon  nut^  but  the  plaintiff  mnst  show  a  clear  legal  title:  SteuHnr^e 
ffehre  ▼.  Codlier,  15  Id.  731.  It  is  not  a  proper  prooeeding  totry  title:  Memnere  t. 
Mtmmaro^  85  Id.  51d»  Under  the  Illinois  statute  a  jndgment  in  partition  has 
the  same  efieot  as  a  jndgment  on  the  ancient  writ  of  partition.  It  dissolves 
the  oo-tsnancy,  and  vests  in  each  of  the  oo-tenants  a  several  title  to  the  share 
aetaiwrttohim:  HaeeeU  v.  Ridgely,  49  SI.  202.  Only  the  1^  title  is  af- 
fected by  the  proceedings.  It  does  not  touch  the  equities  of  the  partlea. 
The  judgment  should  define  the  respective  legal  interests  of  the  parties: 
Qrtenwp  v.  Sewell,  18  Id.  54.  In  both  the  cases  last  cited  LouvaUe  v.  Menard 
is  recognised  as  an  authority.  A  decree  in  partition  does  not  settle  the  title 
or  estop  a  subsequent  legal  investigation  thereof  in  ejectment:  Nicely  v, 
Boylee^  40  Am.  Dec  638. 

BiGHSB  or  Tbnant  in  common  ab  to  BKPAnts  AND  Imfbovsments  Mads 
BT  Him  on  thb  Common  Land. — ^A  tenant  in  conmion  can  not  make  his  co- 
tenant  liable  for  repairs  made  on  the  common  property,  even  though  neces- 
sary, without  a  previous  request  and  refusal  to  join  in  making  them:  Mum- 
ford  V.  Brcwn,  16  Am.  Dec.  440,  and  note.  He  can  not  erect  buildings  or 
other  improvements  on  the  land  without  his  co-tenant's  consent,  and  then 
daim  to  hold  the  property  until  reimbursed  for  a  portion  of  such  improve- 
ments: Crtei  V.  /odb,  27  Id.  353,  and  note.  He  is  not  entitled  to  compensa- 
tion for  ouch  improvements:  Hancock  v.  Day,  36  Id.  293.  But  in  Owinneik 
V.  Thampeon,  19  Id.  360,  it  was  held  that  a  tenant  in  common  expending 
money  for  the  general  benefit  in  paying  for  repairs  could  recover  from  his  oo- 
tenant  his  proportion  of  the  expense,  where  the  title  was  not  drawn  in  ques- 
tion. There,  however,  the  co-tenants  joined  in  the  repairs,  but  these  was  aa 
inequality  in  the  proportions  severally  contributed  by  them.  In  Nelacn  v« 
Clay,  23  Id.  887*  it  is  held  that  a  tenant  in  common  entering  upon  and  im- 
proving unproductive  common  land,  so  as  to  make  it  productive,  is  entitled 
to  the  profits  of  such  improvements  to  the  exclusion  of  his  co-tenant.    Ani 
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a  tenant  in  oommon  having  made  improvementB,  is  equitably  entitled  upon  a 
partition  to  have  the  part  upon  which  he  has  made  the  improvements  ftll^ytt^wl 
to  liim,  estimating  its  value  for  the  purpose  of  the  division  as  it  would  be  if 
no  improvements  had  been  made:  Patrick  v.  MarshaU^  4  LL  070;  NeUon  v. 
Claif,  23  Id.  887*  Especially  where  he  has  made  the  improvements  under  the 
belief  that  he  was  sole  owner:  Toum  v.  Keedham,  24  Id.  246.  But  if  a  por- 
tion of  the  improved  land  is  allotted  to  the  tenant  who  did  not  make  the  imp 
provements,  he  is  held,  in  Ndaon  v.  Claiyy  mtpra^  not  to  be  liable  to  his  oo- 
tenant  for  the  value  of  such  improvements.  The  doctrine  laid  down  in  the 
principal  case  that  on  a  partition  under  the  statute  a  oo-tenant  who  has  made 
improvements  is  entitled  to  have  the  improved  part  allotted  to  him,  estimat- 
ing its  value  as  if  unimproved;  or  that  if  a  division  can  not  be  had,  and  a 
sale  is  ordered,  he  is  entitled  to  have  the  inorease  of  price  oooasiaoed  by  th« 
improvements  paid  to  him  out  of  the  proceeds  before  a  division,  is  approved 
and  followed  in  Hcwe^  v.  Ooingt,  13  HL  108;  Gardner  v.  Diederichs^  41  Id. 
171;  iTfirte  v.  Htbner,  66  Id.  621;  ifoAoney  v.  Mahone^^  06  Id.  406.  Tha 
ease  is  dted  to  the  same  point  in  WiUon  v.  TamoO,  86  Id.  8L 

PuBaBAn  ow  Ootstahding  Titlb  bt  Tivaitt  nr  ookmov,  tHiether  imupM 
to  benefit  of  co-tenants:  See  VenabU  v.  Beamekaa^f  28  Am.  Deo.  74  and 
note;  AwmI  v.  AtkarUm,  82  Id.  70;  Demimm  v.  Jbiter,  84  Id.  480. 


LiviNasTON  V.  Ejarn^EOiLBL 

(1  OnjfAii;  118.] 

OtaRinouLn  of  AxxROwixsAnaaxr  to  MoBnuoi  Suuhuumtlt  iDnm- 
VDn  the  party  executing  the  instrument,  where  it  states  tliat  the  **aboi?<a- 
named  mortgagor"  personally  appeared  before  the  certifying  officer  and 
was  "personally  known"  to  him  *'as  the  identical  person  who  ezeoated 
said  mortgage"  and  "acknowledged  the  sameas  his  free  act  and  deed  for 
pnzpoaes  therein  expressed." 

QmaiAL  Oha&aotbb  ot  Jusnos  Takivo  Aokitowlidomiiit  is  suffioientlj 
shown  by  a  certificate  purporting  to  have  been  exeouted  in  a  parttoolar 
county,  and  stating  that  the  officer  is  "an  acting  justice  of  the  peaoe" 
without  saying  of  what  county. 

OOUBT  MAT  TaXX  JUDICIAL  KOTIGX  07  WhO  ABB  JUSTICDES  OF  TRB  PBACH  oI 

the  county  in  which  it  is  sitting. 

SciBiB  vachab  to  foreclose  a  mortgage.  Judgment  for  tlie 
plaintiff,  and  the  defendant  appealed.  The  opinion  states  the 
case. 

O.  BdUanoe,  for  the  appellant 

O.  Peters,  for  the  appellee. 

By  Oourt,  Tbeat,  J.  This  ivas  a  proceeding  by  adre  facias  to 
foreclose  a  mortgage.  The  defendant  pleaded  ntU  Hel  record. 
On  the  trial  before  the  court,  the  plaintiff  offered  to  read  in 
evidence  a  mortgage  corresponding  with  the  one  set  out  in  the 
aoire  facias,  to  which  was  annexed  a  certificate  of  acknowledge 
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■lent  in  these  words:  "  State  of  Illinois,  Peoria  County.  Per- 
Mnally  appeared  before  the  undersigned,  an  acting  justice  of 
the  peace,  the  above  named  mortgagor,  who  is  personally  known 
to  me  as  the  identical  person,  who  executed  said  mortgage,  and 
who  acknowledged  the  same  as  his  free  act  and  deed  for  pur- 
poses therein  expressed.  A.  M.  Hunt,  J.  P.  [Seal.]"  The 
mortgage  appeared  to  haye  been  recorded.  The  defendant  ob- 
jected to  the  introduction  of  the  mortgage,  because  the  certifi- 
cate of  acknowledgment  was  defectiye,  but  the  court  allowed  it 
to  be  read  in  evidence,  and  rendered  judgment  for  the  plaintiff. 
The  defendant  prosecutes  an  appeal,  and  assigns  for  error  the 
decision  of  the  court  in  permitting  the  mortgage  to  be  read. 

The  eleventh  section  of  the  "  act  concerning  conveyance  of 
real  property,"  B.  L.  182;  Gtale*B  Stat.  160,  forbids  any  officez 
from  taking  the  acknowledgment  of  any  person  to  a  deed  or  in- 
strument of  writing,  '*  imless  the  person  offering  to  make  such 
acknowledgment  shall  be  personally  known  to  him  to  be  the 
real  person  who  and  in  whose  name  such  acknowledgment  is 
proposed  to  be  made,  or  shall  be  proved  to  be  such  by  a  credi- 
ble witness,"  and  requires  that  the  officer  taking  the  acknowl- 
edgment '*  shall  in  his  certificate  thereof,  state  that  such  person 
was  personally  known  to  him  to  be  the  person  whose  name  ia 
subscribed  to  such  deed  or  writing,  as  having  executed  the  same, 
or  that  he  was  proved  to  be  such  by  a  credible  witness."  The 
■ame  act  authorizes  deeds  thus  acknowledged,  to  be  recorded. 
The  eighteenth  section  of  the  '^act  concerning  judgments  and 
coDecntioncr,"  B.  L.  876;  Oale's  Stat  893,  authorizes  the  foredos- 
ure,  by  scire/aoiaa,  of  mortgagee,  which  are  duly  executed  and 
recorded." 

The  only  point,  then,  for  our  decision,  is  whether  the  certifi- 
cate of  the  acknowledgment  of  the  mortgage  was  in  compliance 
with  the  statute  before  referred  to.  It  was  said  by  this  court, 
in  the  case  of  MoConnd  v.  Beed,  2  Scam.  871,  that  "  the  evident 
object  of  the  legislature,  in  these  directions  in  relation  to  the 
acknowledgment  of  deeds,  is  to  prevent  one  individual  from  per- 
sonating another."  That  object,  we  think,  has  been  fully  ac- 
complished in  the  present  case.  The  certificate  states,  that  the 
«<  above-named  mortgagor"  personally  appeared  before  the  jus- 
tice, and  that  he  was  personally  known  to  him  as  the  identical 
person  who  executed  the  mortgage.  This  is  equivalent  to  the 
statement,  that  the  individual  was  personally  known  to  the  jus- 
tice to  be  the  person  whose  name  was  subscoibed  to  the  mort- 
fsge.    The  term, ' '  the  above-named  morigagor/'  must  be  under- 
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stood  to  mean  the  real  parfy  who  was  to  ezeoate  the  mortgage. 
We  regard  the  certificate  as  a  sabstantial  compliance  -with  the 
pxoTiaioiis  of  the  statate.  It  is  inaisted»  however,  that  the  certifr- 
cate  is  defeotiTe,  in  not  showing  that  the  person  malring  it  was 
a  justice  of  the  peace  of  Peoria  oouniy.  The  certificate  pur- 
ports on  its  face  to  have  been  made  in  Peoria  couniyy  and  by  a 
justice  of  the  peace.  The  presumption  from  it  is,  that  A«  M. 
Hunt  was  a  justice  of  the  peace  of  that  county,  and  acting  in 
the  line  of  his  duiy.  Independent  of  this,  the  circuit  court 
may,  as  a  matter  of  oonTenience,  talce  notice  of  the  fact  who 
are  justices  of  the  peace,  for  the  county  in  which  it  is  held,  with- 
out strict  ixroof  of  their  official  character:  ShaUuok  ▼.  The  Peo- 
ple, 4  Scam.  477.  The  judgment  of  the  drouit  eoort  is  there- 
fore affirmed,  with  costs. 
Judgment  affirmed. 

Ijockwood,  J.,  gaye  no  opinion. 

AoKVowuuwMBm  or  DnEDs^  whst  Fatallt  DnsonvB  akd  maas  vor. 
It  is  difScolt  to  lay  down  very  predM  roles  for  datenniniBg  when  an  m> 
knowledgment  is  to  be  deemed  fatally  defective,  owing  to  the  diTenity  of  thi 
statutes  of  the  several  states  on  this  sabjeot.  There  are,  however,  oertain 
general  prindples  dedncible  from  the  oases,  which  we  pnrpoee  to  disonsi. 
We  shall  consider,  firsts  acknowledgments  in  general,  and,  second,  aoknoiH* 
edgments  of  married  women. 

£)VBSTA]iTUL  OoimjAiroB  WITH  ALL  Stazutobt  EBQunuDONTi  intsUng 
an  acknowledgment,  is  universally  held  necessary  to  its  validity:  Knigki  v. 
SnUth,  I  Or.  276.  And  the  certificate  should  show  upon  the  face  of  it  that 
there  has  been  snoh  complianoe:  Jeicotoay  v.  OauUf  20  Ark.  190;  fTefmors  v. 
Lakrdj  6  Bias.  160.  The  weight  of  authority,  as  well  as  the  better  reason,  is 
in  favor  of  the  position  that  the  taking  and  certification  of  acknowledgments 
are  ministerial  rather  than  judicial  acts:  Biscoe  v.  Bird,  15  Ark.  666;  CfiU  v. 
Famnileroy,  8  B.  Mon.  177;  Odiome  v.  Miuon,  0  K.  H.  24;  Lynch  v.  Living' 
Stan,  6  K.  Y.  422;  SchuUs  v.  Moore,  1  McLean,  620.  Hiongh  the  contrary  is 
held  in  some  cases:  Jandton  v.  Jamimm,  3  Whart.  467;  Wasscm  v.  Cotmor,  64 
Miss.  351.  But  whether  ministerial  w  Judicial,  the  power  of  an  officer  to  taka 
an  acknowledgment  is  entirely  statutory,  and  should  be  strictly  pursued,  at 
least  in  substance,  and  his  certificate  should  show  that  he  has  done  what  the 
law  requires.  It  is  generally  held  insufficient  for  the  officer  to  state  merely 
that  the  aoiknowledgment,  or,  in  case  of  a/ciM  oo«er^  the  privy  eTamfaation, 
was  '^aooording  to  law,"  w  '*in  due  form,"  or  *' satisfactary,"  or  the  likes 
QUi  V.  FofioUleroy,  8  B.  Mon.  177;  Dm  tx  dem,  Lucas  v.  Cobba,  1  Dot.  &  B. 
L.  228;  Flanagan  v.  Young,  2  Har.  &  M.  38;  Meddock  v.  WiUiams,  12  Ohio, 
377;  Den  ex  dem,  Jones  v.  Lewis,  8  Ired.  L.  70.  The  facts  should  be  stated, 
leaving  the  court  to  determine  their  sufficiency:  OiU  v.  FaunUeroy,  Meddock 
V.  YTifllams,  siipra.  A  certificate  that  an  acknowledgment  by  a  fimt  eoveri 
was  made  "agreeably  to  the  act,"  was,  however,  sustained  in  NeuKomb  v. 
STniih,  Wright  (Ohio),  208.  And  there  are  other  cases,  hereafter  cited,  which 
militate  ag^unst  the  doctrine  above  laid  down. 

lateral  and  exact  compliance  with  the  very  words  of  the  statute  is  no^ 


Dec  1844.]  Liyingston  v.  Kkttellb.  169 

iMwwer,  xeqnixed:  Tiffanp  t.  OloveTf  3  G.  Greene,  387;  Wkkeraham  v.  lie€ve$f 
1  Iowa,  418;  Caomder  ▼.  SmUh,  6  Id.  157;  Bdl  v.  Evane,  10  Id.  363.  Ao- 
knowledgmeskts  are  often  taken  and  oertifioates  thoreof  made  by  men  of  meager 
•dncation:  Ihm  ▼.  Wntgate^  30  Mm.  i4a  They  ehoold  not  thoefore  be 
iMetly  and  teohnioally,  bat  liberally  conatmod,  if  tho  enbatance  is  foond: 
la.;  Jforwv.  (Xayion,  13  Smed.  &  M.  373.  It  ie  fhe  policy  of  the  law  to  up- 
bold  oooTeyanoes:  Wdk  ▼.  AtUimon^  24  Minn.  161.  And  the  oonrt  will 
therefore  be  '^aetata  to  find  means"  of  making  acknowledgments  of  deeds 
iffBetaal:  Kdiif  ▼.  Obttoim,  86  U.  S.  710.  It  is»  therafore,  well  settled  that 
%  snbstsntial  comi^ianee  with  the  reqnirements  of  the  statnte  as  to  the 
Mkttowledgnient  and  the  form  of  the  oertifioatet  is  all  that  is  neoessary,  and 
that  if  aqni^aknt  words  to  those  <tf  the  statute  are  used,  it  is  enough:  (7ar- 
jpenfar  t.  Dexter,  8  WalL  fil3;  Bra4ford  ▼.  Daweon,  2  Ala.  203;  Jaeoway  ▼. 
Anile,  20  Aik.  190;  ffeadereon  ▼.  CfreweU,  8  CaL  681;  Vtmee  v.  Sduyler^  1 
WoL  190t  Dtkumai^  Y.  B»mtU,4  Id.  46i;  Calumet  etc  Co.  v.  BuseeU^eSJJL 
4M;  HoOmgnuKfih  ▼.  McDonald,  3  Am.  Dec  646;  T<nmg  ▼.  State,  7  Gill  ft 
J.  260;  fforreftY.  ffardg,  6  Md.  626;  WeUe  ▼.  .iOiinson^  24  Minn.  161;  HaUe 
T.  Tkompeon,  1  Smed.  ft  M.  443;  Pickett  ▼.  Doe,  6  Id.  470;  Jfone  v.  ClaiyUm, 
18  Id.  881;  AleMmder  r.  Merry,  9  Mo.  610;  Den  ex  dem.  Sharp  v.  HamJOUm, 
12  N.  J.  L.  (7  Habk)  109;  SkeUUmv.  i^^ier,  42 Barb.  284;  S.  a,  29  How. 
Ph  887;  Bartm  ▼.  iforrii^  16  Ohio^  408;  Dom  ▼.  Beat,  16  Tex.  62;  M<mroe  ▼. 
AHedge,  23  Id.  478;  Wise  ▼.  Poetkwail,  3  W.  Ya.  462.  And  if  the  form  of 
ecrtifloate  provides  lor  the  statement  of  an  utterly  immaterial  fact,  snoh  as 
Hwt  the  deed  was  ezeonted  on  the  day  of  its  date,  that  will  not  make  the  fact 
sseential  so  ae  to  render  its  onusnon  fatal  to  the  certificate;  Bradford  v.  Damh 
•Mh  2  Ala.  208; iTo&son  V.  iTinam,  8 Id.  367;  Oaartery.  Oftotcdron,  21  Id.  72. 

Who  mat  Taxx.— The  statutes  of  the  several  states  piDvide  ezpreesly  what 
officers  are  antfaoriaed  to  take  acknowledgments,  and  it  is  not  designed  in  thai 
note  to  go  into  that  subject^  further  than  to  refer  to  some  decisions  which  may 
aeem  to  have  a  somewhat  genezal  i^yplicability.  Under  a  statute  authorizing 
JQsttees  of  the  peace  to  take  acknowledgments,  an  acknowledgment  taken  by 
a  Judge  of  the  supreme  oonrt  was  held  to  be  valid,  because  such  a  judge  was 
en  e»  ojfiao  justice  of  the  peaoe:  Middlebmry  CoUege  v.  Cheney,  1  Vt.  33. 
'Where  '*  magistrates"  in  a  foreign  state  or  kingdom  are  authorized  to  take  ao- 
knowledgments,  an  acknowledgment  taken  by  an  American  consul  at  a  foreign 
port  is  vaUd:  ScamkM  v.  Wright,  26  Am.  Dec  344.  A  mayor  of  a  town,  it 
seems,  can  not  take  acknowledgments  under  a  statute  giving  authority  there- 
for to  mayors  of  dties:  Dundy  v.  Chambers,  23  IlL  369.  A  deputy  clerk  may 
take  acknowledgments  where  the  principal,  if  present,  would  be  empowered 
to  do  so:  Kemp  v.  Porter,  7  Ala.  138;  Totichard  v.  Croto,  20  Oal.  160;  MuOer 
T.  Boggh  26  Id.  186;  Emmal  v.  Webb,  36  Id.  203;  Hope  v.  Sawyer,  14  HI.  264; 
Abranu  ▼.  Erpin,  0  Iowa,  87;  BdbbiU  v.  Johneon,  16  Eao.  262;  Moore  v.  Far- 
row, 3  A.  K.  Marsh.  41;  TaiOfoU  v.  Hooaer,  12  Bush,  408;  McBcmn  v.  ifo- 
Osjre,  9  Smed.  ft  M.  34;  a  C,  23  Miss.  100;  OMone  v.  Gentry,  20  Mo.  468; 
Beamiumi  t.  Teatmcm,  8  Humph.  642;  Boee  v.  Newman,  26  Tex.  131;  Cooky, 
Knott,  28  Id.  86,  overruling  cUctiim  to  the  contrary  in  MQier  v.  Thaldier,  9  Id. 
482. 

In  some  of  the  states  it  is  held  that  the  certificate,  in  such  a  case,  must 
purport  in  the  body  of  it  to  be  made  by  the  principal,  and  must  be  signed 
with  the  priaeipal's  name  "  fay  A.  B.  depu^:**  Abrame  v.  Ervm,  9  Iowa,  87; 
eMmw  T.  QetOry,  20  Mo.  468.  In  others  it  is  held  that  the  deputy  may 
makft  and  sign  the  certificate  in  the  principal's  name  without  annexing  to  the 
■igf^^..— . anything  to  show  it  is  afiized  by  the  deputy:  TaXbott  v.  Hooeer,  12 
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Bash,  406.  In  othera  still  it  U  held  that  a  certificate  running  throoghont  ii 
the  deputy's  name,  without  mentioning  the  principal  either  in  the  body  of  it 
cr  in  the  signatare,  is  valid:  Beaumont  v,  Teaiman,  8  Homph.  542;  MeBo4 
T.  McChArtj  23  Miaa.  100;  Ttmckard  v.  Grow,  20  CaL  150.  In  the  case  last 
cited  a  certificate  attested  and  signed  as  foUowa,  was  held  good:  "  Witneas 
my  hand  and  seal  of  conrt  alBzed  at  office  this  thirtieth  day  of  Jnly,  1862. 
Mm  A.  Brewster,  deputy  coonty  dark  of  Sonoma  ooonty."  Where  an  ao> 
knowledgment  ia  taken  in  another  state  and  the  certificate  is  signed  "  A.  O.* 
de^  by  K  B.,  deputy  derk,"  it  ia  primok  fack  evidsnoe  tliat  the  defk  in 
that  state  baa  power  to  appoint  a  depnty:  fTope  t.  Anflyer,  14  DL  254.  An 
aeknowledgment  taken  by  an  officer  de  faeto  ia  good  if  it  would  be  ao  if  he 
were  an  officer  dejun,  althoo^  the  person  taking  it  may  be  liable  to  aatafen* 
toty  penalty  for  doing  so:  Woodr^fy,  McSamy^  56  SL  218;  Browm  t.  LwU, 
87  He.  423;  PreaeoU  t.  JToyes,  42  N.  H.  56.  As  tdieie  a  justice  takes  the 
acknowledgment  after  his  commission  has  mqiired,  he  having  no  knowledge 
cf  tliat  foot:  Brown  ▼.  LwU,  tupra;  cr  where  he  takea  it  dnxiag  the  oontina- 
•nee  of  the  tennfcr  which  he  waa  elected  or  appointed,  bat  after  hia  removal 
Ikom  the  state:  PrttooU  ▼.  ffapes^  mspra.  An  officer  fnterested  in  obtaining 
a  conTeyance  can  not  take  the  acknowledgment  thereof:  WUken  ▼.  Bakrd^  88 
Am.  Dea  754^  and  note  considering  that  subject  at  length.  Therefore  the 
giantee  can  not  take  it:  Btamam,  ▼.  WMtneg^  22  Me.  413;  ChroeAeck  ▼.  Sedqf^ 
18  Mich.  329;  even  tiuxii^  he  is  merely  a  trustee:  DcM  ▼.  Afone,  51  Mo. 
580;  Brcwn  ▼.  Moort^  38  Tex.  645.  But  a  par^  interested  in  part  of  an  en- 
tire tract  may  take  the  acknowledgment  of  a  conT^anoe  of  a  distinot  interest 
in  the  aame  tract:  Dumauime  ▼.  BumeU,  5  Iowa,  95.  An  officer  related  to 
one  of  the  partiea  may  take  an  acknowledgment  in  New  York,  becaoae  the 
act  ia  not  judicial:  Lj/nch  v.  LMnffaUm,  6  N.  Y.  422. 

Pboot  Of  OmciAL  Chasaotkb  of  the  officer  taking  an  aoknowledg* 
ment  is  not  necessary  to  give  it  validity  in  the  abeenoe  of  any  statute  requir* 
ing  such  proo^  if  the  certificate  porports  to  have  been  made  by  an  officer 
authorized  by  law  to  take  acknowledgments  and  is  in  due  form,  but  the  cer- 
tificate itself  is  prima  fade  evidence  of  that  foot:  3  Wash,  on  Real  Prop.,  3d 
ed.,  291;  Carpenier  ▼.  IkxUrt  8  WalL  513;  IfiOini;  t.  MUes,  1  Pet.  C.  C 
429;  Thompmm  v.  Morgtm,  6  Minn.  292;  Hardmg  ▼.  Ourfii,  45  HL  252; 
Thurman  v.  Oamertm,  24  Wend.  87.    Where  the  acknowledgment  is  taken 
without  the  state  by  a  commissioner  of  deeds  appointed  by  the  ezecutiTe  au- 
thori^  of  such  state,  no  proof  of  his  authority  other  than  authentication  by 
his  seal  is  required:  SmUh  v.  Van  OUder,  26  Ark.  527;  Vanee  v.  Sdiuyler,  1 
Oilm.160;  7%omptonv.A:A«q^,2Id.27i;/rvNi9T.i}nNoiMl^llId.4^    So 
in  Virginia  and  Kentucky  an  acknowledgment  taken  and  certified  by  a  mayor 
of  a  dty  in  another  state,  under  hia  official  seal,  being  full  and  particolar  in 
fonn,  ia  deemed  auffident  to  entitle  the  deed  to  be  recorded:  Galea  ▼.  MWer^ 
8  Gratt.  6;  Ha$der  v.  King,  9  Id.  115;  Bwing  v.  Saivairyf  3  Bibb,  235;  Mc(M- 
loch  V.  Myere^  1  Dana,  522;  BeU  v.  Fry,  5  Id.  341.    So,  in  Yiiginia  an  ac- 
knowledgment taken  before  two  aldermen  of  the  dty  of  New  York,  describ- 
ing themsdves  as  such,  was  hdd  snffident  under  a  statute  authoriang 
acknowledgments  to  be  taken  by  justices  of  the  peace  in  any  of  the  states  of 
the  union,  the  presumption  being  that  the  aldermen  were  tx  officio  justices  of 
the  peace,  that  being  generally  the  case  with  aldermen  of  dtiea:  FTettafT.  Cok^ 
6  Qxatt.  645.  Bnt  where  the  acknowledgment  is  taken  in  a  foreign  countiy  by 
an  officer  unknown  to  the  law  of  the  state  where  the  land  liea,  the  authority 
to  take  it  must  be  ahown  to  give  it  validity:  De  Segond  v.  OmImt,  10  Ohio^ 
188.    There  are,  however,  statutea  in  many  if  not  most  of  the  itatea  requir- 
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ing  aoknowledgmmts  takeo  in  another  itate  or  ooontiy,  nnlan  taken  by  a 
enmmlwioner  of  deeds,  to  be  authenticated  by  the  oertifioate  of  the  proper 
eertifying  officer  of  a  court  of  record,  to  the  effect  that  the  officer  taking  the 
acknowledgment  waa,  at  the  date  thereof,  such  officer  as  he  pretends  to  be» 
etc,  and  that  the  deed  was  executed  and  acknowledged  oomfonnaUy  to  the 
kw  of  the  place  of  ezecatlon.  Where  such  certificate  is  required  the  ab- 
sence of  It  of  course  vitiates  the  acknowledgment:  Morton  ▼.  SmUh,  2  Dill. 
816.  Such  certificate  of  authentication,  though  made  long  after  the  taking 
of  the  acknowledgment^  is  sufficient^  it  seems:  Dwdap  v.  Datitghertift  20  IlL 
807.  So,  though  it  states  the  execution  and  acknowledgment  to  have  been 
conformable  to  "existing^  laws:  Harrington  ▼.  FUk,  10  Mich.  416.  This 
matter  is  so  far  regulated  by  express  local  statutes,  however,  that  it  would 
not  be  profitable  to  attempt  to  collect  all  the  cases  bearing  upon  it. 

An  officer  taking  an  acknowledgment  need  not  state  in  his  oertifioate  that 
he  is  authorised  todo  so:  LMngUon  ▼.  MeDomid^  0  Ohio,  16&  But  itmusti 
in  general,  purport  to  have  been  taken  by  an  officer anthoriaed  bylaw  to  take 
acknowledgments:  CatBeU  v.  Coole,  11  Am.  Deo.  610;  Joknmm  v.  Haimoi,  15 
Id.  633.  The  official  oharaoter  may,  however,  be  sufficiently  shown  by  addi* 
tioDS  to  the  signature,  without  being  stated  in  the  body  of  the  certifioatei 
Rumv.  WingOie,  90  mm,  440.  As  1^  the  addition  of  the  letters ''J.  P."  to 
the  signature,  which  will  be  taken  to  mean  Justice  of  the  peace:  Id.  Ftetio- 
ularly  where  in  case  of  an  acknowledgment  taken  in  another  state  there  Is  an 
accompanying  certificate  from  the  proper  authority  that  the  officer  whaw 
name  Is  so  signed  was  a  justice  of  the  peace:  FUud  v.  Baebiu^  18  Mich.  218. 
In  like  manner  the  addition  of  " K.  P."  may  be  taken  to  mean  notary  pubUoi 
BmdUy  v.  Berrian^  12  HI.  200.  In  some  states  evidence  tUiunde  is  admissible 
to  show  the  official  character  of  an  officer  taking  an  acknowledgment,  if  It  is 
not  awerteil  in  the  certificate:  Beimet  v.  Paine,  32  Am.  Dea  765;  VatmeBB  v. 
Barnkf^UnUedStaioB,  13  Pet.  21;  ShtUs  v.  Moore,  I  McLean,  520;  Bhodee  v. 
SeUn,  4  Wash.  O.  a  718;  J^ffreye  v.  CoUie,  4  Dana,  470. 

Weebi  mat  bx  TAKkN— Whxihxb  LooAUTr  MX78T  Appsab  tbou  Cse- 
TcnoAXS. — ^In  many  of  the  states  there  are  express  statutes  requiring  ao- 
knowledgm^ts  to  be  taken  in  the  county  or  district  where  the  land  lies  or 
the  grantor  resides,  or  for  which  the  officer  ii  appointed  or  the  like;  and  of 
course  such  statutes  must  be  complied  with  to  give  validity  to  the  act:  OU- 
img$y.  £rafl»  2  Am.  Dec  502;  Johns  y.  Beardon,  ZUd.  Ch,  67',  MeCvOoehY, 
Myere,  1  Dana,  522;  JHciereon  v.  Talbot,  14  B.  Mon.  49;  Hedger  v.  Ward^ 
15  Id.  106;  Oarrieon  v.  Haigdon,  1  J.  J.  Marsh.  222;  ffughee  v.  WUkhuon, 
87  Miac  482.  But  where  the  statute  provides  that  acknowledgments  may  be 
taken  before  any  judges  justice  of  the  peace,  or  notary  public  in  the  state,  a 
justice  of  the  peace  may  certainly  take  an  acknowledgment  to  a  conveyance 
of  land  lying  outside  his  county:  DtUy  v.  Brooke,  30  Mo.  515.  And  in  a 
number  of  cases  it  is  held  that  as  the  act  of  taking  an  acknowledgment  is 
ministerial  and  not  judicial,  a  justice  may  take  an  acknowledgment  outside 
his  county  under  such  a  statute:  Biecoe  v.  Byrd,  15  Ark.  655;  Odiome  v. 
Mason,  9  K.  H.  30;  Learned  v.  AUen,  14  Allen,  109;  Crv/mbanigh  v.  KvgUr, 
2  Ohio  St.  873.  So  under  a  similar  statute  a  mayor  of  a  city  may  take  an 
acknowledgment  outside  the  dty:  ifoore  v.  Moort^  3  Id.  154.  But  in  Share 
V.  Anderson,  10  Am.  Dec  421,  it  was  held  on  the  contrary  that  a  justice  ol 
the  peace  could  not  take  an  acknowledgment  or  perform  any  other  official  ad 
outside  his  county.  On  the  ground  that  the  act  of  taking  an  acknowledg- 
ment is  ministerial  and  not  judicial,  it  has  been  decided  also  that  in  the  ab- 
sence of  any  statute  to  the  contrary  a  judge  may  take  acknowledgments  out- 
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■ido  hk  ttete  for  land  lying  witiiln  it:  Jtfaort  ▼.  Vmce^  1  Ohio,  1; 
▼.  LoomUj  11  Id.  475.  On  the  other  hand  it  wm  defeennined  inJaekmm  t. 
ffunqfh^,  1  Johni.  498,  that  a  jndge  ooold  not  tnka  proof  of  a  doed  ooftrida 
the  atata  becaoaa  omtaide  his  territorial  jniiadietion  he  had  no  anthaii^  to 
administer  oaths.  So»  that  a  oommiasioner  anthoriMd  to  take  adnovladlg- 
mmts  ooold  not  do  so  ontside  liis  state:  Jaekmm  ▼.  OMtm,  4  Cow.  2QS;  al> 
though  the  party  proooring  the  aoknowledgment  ooold  not  ol>jeot. 

The  better  doctrine  i%  aa  it  aeema  to  ns,  that  when  the  law  oonf  era  i^on 
an  Moene  the  authority  to  take  and  certify  acknowledgments,  that  anthori^t 
being  ministerial  in  its  natare,  attaches  to  him  whsaraver  he  may  be,  nnlaas 
there  is  something  in  the  statateraatrioting  it  within  territorial  limits.  Bran 
irtiere  the  authority  of  an  oflSosr  to  take  acknowledgments  is  held  to  be  lim- 
ited  to  a  partMolar  locality,  it  ia  not  necessary  that  it  ahonld  appear  firan  the 
certificate  of  an  acknowledgment  taken  by  him  that  it  waa  taken  within  his 
jurisdiction.  Ihe  presumption  is,  that  it  was  so  taken  until  the  contrary  a^ 
pears:  OmrpaUer  ▼.  Deaaler,  8  WalL  613;  Badokf  ▼•  Noirto%  19  Me.  274| 
M<Mrvi$(m  ▼.  fFMe,  16  La.  Ann.  100;  Bradley  ▼.  VTeeC,  00  Mo.  33;  iSidmBT. 
Bimeiff  09  Id.  144.  If  the  plaoe  of  taking  the  acknowledgment  doea  not  ap- 
pear from  the  certificate,  it  is,  nererthdeai,  anffident  if  the  place  can  be  a» 
certained  with  reasonable  certainty  from  the  whole  instrument:  Broott  ▼• 
COkipUn,  23  Am.  Dec  200;  Jkihrmtmr.  Xomlon,  16  Id.  006;  Doe  eat  dm. 
n^daek  ▼.  Boe,  1  Ga.  3. 

Where  the  acknowledgment  ia  taken  by  a  justice  witliont  stating  of  wliat 
county,  the  caption  may  be  reaorted  to  to  ascertain  the  county:  Wrighi  t. 
TFtboii,  17  Mich.  192;  DwUap  v.  Dougherty,  20  BL  397;  BidweUY.  Bkneif, 
00  Mo.  144.  If  the  name  of  the  county  is  omitted  in  the  caption,  the  defsot 
may  be  remedied,  at  least  in  some  statea,  by  proof  of  what  county  the  ofiicer 
was  Justloe:  ScoUy,  OaOagker,  11  Serg.  ft  R.  347;  Ihadap  ▼.  Dami^mrty,  20 
EL  397;  Cfraham  ▼.  Andereonf  4/2  Id.  614.  Or  if  taken  within  the  county 
where  the  court  is  ritting,  judicial  notice  will,  in  lUinoie,  be  taken  of  tlM 
&ct  that  the  officer  taking  it  is  justice  of  that  county:  Irvmg  ▼•  BrowntU,  11 
Id.  402;  Qraham  ▼.  Andenon,  42  Id.  614.  Or  in  case  of  an  omisaion  to  name 
the  county  in  the  caption,  if  the  seal  of  a  particular  comity  ia  attached,  and 
the  certificate  purports  to  hsTo  been  made  by  the  clerk  of  the  county  cour^ 
the  acknowledgment  will  be  upheld:  Chkmquy  ▼.  CkUholie  Biehop,  41  Id.  148. 
But  where  the  law  requires  an  officer  to  set  fortii  his  title  in  the  certificate,  a 
notaxy  omitting  to  state  of  what  county  he  is  notary,  renders  the  certificate 
invalid,  though  the  name  of  the  county  appears  on  his  seal  affixed  to  the  in- 
strument: WfXUard  ▼.  Oramer,  39  Iowa,  22.  It  is  held,  however,  in  Vcmce  ▼. 
Bchnykr,  1  Qilm.  100,  that  a  certificate  of  acknowledgment  must  be  entitled 
of  some  assignable  locality,  which  the  court  can  judicially  notice,  and  that 
"Lincoln  as.  Wiscasset,"  is  not  enough.  Where  the  name  of  the  state  was 
omitted  in  the  caption  of  a  certificate  of  acknowledgment,  taken  outside  the 
state,  the  caption  being  merely  "  county  of  New  York,"  and  there  was  noth- 
ing in  the  certificate  or  in  the  deed  to  show  in  what  state  the  acknowledg 
ment  was  taken,  the  defect  was  held  fatal:  Hardm  ▼.  KUrh,  40  IlL  163.  But 
in  a  subsequent  dedsian  upon  the  same  certificate,  it  was  held  that  the  defect 
waa  cured  by  a  certificate  from  the  county  clerk  of  New  York  county,  atate 
of  New  York,  ahowing  that  the  officer  who  took  the  acknowledgment  was  a 
duly  anthcriaed  commissioner  of  that  county  and  state:  Hiurdm  ▼.  OAorne, 
00  Id.  93.  Where  a  notary,  taking  the  aoknowledgment  of  a  conveyance  of 
land  in  L.  county,  daooribed  himself  in  the  body  of  the  certificate  as  a  notary 
public  of  that  county,  but  signed  his  nameaa  notary  public  of  another  county, 
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Iho  certifioate  wa»  neverthelMs  oootidflired,  thoogh  not  decided,  to  be  eoA* 
eifliit  to  ftuthorifle  the  deed  to  be  reed  in  eridenoe:  MerehofM  Banik  t.  Hmt^ 
ri«m»  39  Ma  433. 

Datb  or  A  GiBTiviOATK  OT  AcKKowLEDOMEST  w  not  materuJ,  Mid  its 
omifluon  does  not  vitiate  the  aoknoirledgment  if  otherwise  euffioient;  Irving 
▼.  BroumeU,  11  Dl.  402;  Wiekea  ▼.  Gandk,  6  Harr.  ft  J.  36;  BaeMeffT.  Nor- 
foa,  19  Me.  274;  Doe  ex  dem.  TnUuek  ▼.  Boe,  1  Ga.  3.  So  even  though  the 
form  of  certificate  prescribed  by  statate  calls  for  the  date:  Ilobaan  v.  Kismmi^ 
8  Ala.  357.  It  will  be  presumed  to  have  been  taken  and  certified  in  due  times 
BadO^y,  Norton^  19  Me.  274;  Doe  ex  dem.  Tndvch  v.  Boe,  1  Qa.  3;  Wkkm 
▼.  CcmOtj  6  Har.  &  J.  36.  The  acknowledgment  may  be  made  and  certified 
at  any  time  after  the  execution  of  the  deed  before  it  is  offered  in  evidenoei 
Joknson  T.  McGehee,  1  Ala.  186;  Hcarrington  v.  Ottge,  6  Vt.  532;  PUhin  v. 
LeoHft,  13  Id.  379;  Pierce  V.  i^roton,  24  Id.  16S.  Although  it  will  not  afiiwt 
bcnajide  pui«hasers  unless  made  and  recorded  within  the  time  required  by 
law:  Joh/ttMu  v.  McQehee,  1  Ala.  186.  Even  though  the  acknowledgment  is 
made  after  action  brought,  the  deed  may  nevertheless  be  received  in  evidenoet 
Kdly  V.  Dwdarp,  3  Penn.  136.  Under  the  Kentucky  act  of  1802,  it  was  held 
that  an  acknowledgment  of  a  deed  oould  not  be  taken  after  the  time  for 
recording  it  had  expired:  Diekerttm  v.  Talbot,  14  B.  Men.  49.  An  officer 
having  taken  an  acknowledgment  may  subsequently  certify  it  at  any  time 
while  he  remains  in  office,  if  tiie  rights  of  third  persons  do  not  intervene,  the 
certificate  being  merely  a  clerical  act:  Harmon  v.  Magee,  57  Miss.  410. 
Where  a  statute  requires  the  date  of  the  certificate  of  an  acknowledgment  ta 
be  stated,  its  omission  may  be  supplied  by  resorting  to  the  deed  itself,  or  to 
the  authentication  of  the  clerk  accompanying  the  certifioate  as  to  the  author- 
ity of  the  officer  to  take  the  acknowledgment:  Bradford  v.  Dawson,  2  Ahk 
203;  KeOif  v.  Boeenstoeh,  45  Md.  389.  If  the  certificate  bears  date  before 
the  deed,  it  is  not  a  substantial  defect,  but  the  true  date  may  be  shown:  OeM 
V.  Flock,  2  K.  J.  Eq.  (1  Green's  Ch.)  108. 

SiGNnro  AND  SsAinro  by  Officsb.— No  doubt  the  officer  taking  the  ao- 
knowledgment  must  sign  it.  The  insertion  of  his  name  in  the  body  of  the 
certificate  is  not  enough:  Marston  v.  Bmshaiw,  18  Mich.  81.  But  where 
there  are  separate  acknowledgments  by  a  husband  and  wife  on  the  deed,  one 
immediately  under  the  other,  each  having  a  separate  caption,  but  the  bottom 
one  only  is  signed,  it  is  sufficient:  Wright  v.  Wilson,  17  Id.  192.  Where 
sn  acknowledgment  was  taken  in  Liverpool,  and  purported  to  have  been  taken 
before  the  mayor  of  Liverpool,  whose  official  seal  was  attached,  but  the  oer^ 
tificate,  though  running  in  the  mayor's  name,  was  signed  by  the  town  clerk, 
it  was  held  sufficient,  it  being  presumed  that  that  was  the  mayor's  usual  mode 
of  authenticating  official  acts:  Sessions  v.  Bej^nolds,  7  Smed.  &  M.  130.  If 
the  officer  taking  the  acknowledgment  has  described  his  official  character  in 
the  body  of  the  certificate,  the  omission  of  any  official  addition  in  signing  hii 
name  £b  not  material:  Brown  v.  Ihrrrm,  3  Ohio,  140. 

An  officer  taking  and  certifying  an  acknowledgment  must  not  only  sign  it 
but  affix  his  official  seal,  if  the  statute  requires  a  seal,  as  is  the  case  in  many 
if  not  most  of  the  states,  the  seal  being  essential  to  the  validity  of  the  act: 
Pkx>fiEatt  on  Notaries,  sec.  38;  Bichards  v.  Bandolph,  5  Mason,  115;  Little  v. 
Dodge,  32  Ark.  453;  Hastings  v.  Vaughn,  5  Cal.  315;  Booth  v.  Cook,  20  BL 
129;  HMrook  v.  Nichol,  36  Id.  161;  AHUer  v.  Henshaw,  4  Dana,  325;  Kem- 
per V.  Hvghes,  7  B.  Mon.  255;  BueU  v.  Irwin,  24  Mich.  145;  Duncan  v.  Dun- 
tan,  1  Watts,  322;  Barney  v.  Sutton,  2  Id.  31;  McCreary  v.  MeCheary,  9 
Rich.  Eq.  34;  Ballard  v.  Perry,  28  Tex.  347;  Texas  Land  Oo,  v.  WHliamo, 
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61  Id.  51.  iDdeed,  in  the  case  of  notaries  a  seal  would  seem  to  be  eeeential 
without  any  special  requirement,  for  all  notarial  acts  *'  should  be  attested  by 
a  notarial  seal:'*  Booth  ▼.  Clarky  12  HL  129.  In  many  oases,  however,  it  has 
been  held  that  a  seal  is  not  essential  to  the  validity  of  a  oertifioate  of  ao- 
knowledgment,  even  by  a  notary  or  oommiasioner  of  deeds,  unless  required 
by  an  express  statute:  Power$  v.  Bryant^  7  Port  9;  ^TorrMOft  v.  ^^tmofis,  55 
Ala.  510;  Irwng  v.  Brownell,  11  HL  402$  Thompmm  v.  Bdbert&on,  9  B.  Mon. 
883;  Famum  v.  Bi^ffum,  4  Cush.  2G0;  Thompson  v.  Morgan^  6  Minn.  292| 
Fmid  CommMonenr.  Okua,  17  Ohio,  542;  Jaq*M  v.  Weeks,  7  Watts,  261. 
Where  a  notary  is  required  to  affix  his  seal,  his  official  seal  is  meant,  and  he 
can  not  use  a  private  seal,  even  though  he  has  not  yet  provided  himself  with 
an  official  seal,  unless  there  is  some  statute  allowing  it:  Mason  v.  Brock^  12 
HL  278.  Otherwise  when  there  is  such  a  statute:  Fogasiy  v.  Sawffer,  28 
GaL  570.  But  in  CoUins  v.  Boyd,  5  Bana,  310,  it  was  held  that  an  offioer 
might  affix  to  a  oertifioate  of  aeknowledgment  a  seal  which  he  was  aoous* 
tomed  to  use  as  his  official  seal,  though  he  described  It  in  the  attestation 
dause  as  '*  his  private  seal  (no  seal  of  the  office  being  yet  provided).*'  Omit- 
ting to  state  that  the  certificate  of  a  commissioner  of  deeds  was  given  under 
his  hand  and  seal,  where  his  seal  and  signature  were  in  fact  affixed,  was  held 
not  to  invalidate  the  certificate,  in  Harrington  v.  I%sh,  10  Mich.  415.  So 
where  the  certificate  of  a  notary  is  stated  to  have  been  given  under  his  "  hand 
and  seal, "  without  saying  official  seal,  if  the  notarial  seal  is  in  fact  affixed,  it 
is  sufficient:  Moore  v.  TUtnan,  33  111.  358;  Monroe  v.  Ariedge^  23  Tex.  478. 
But  the  contrary  was  determined  in  Wetmore  v.  Lairds  5  Biss.  100,  where 
only  a  copy  of  the  instrument  was  before  the  court.  Where  the  word  "  seal" 
was  omitted  in  the  attestation  clause,  which  was,  "  Given  under  my  hand 
and  of  office,*'  and  the  seal  was  affixed,  the  omission  was  held  to  be  merely 
clerical  and  not  material,  as  every  person  of  common  understanding  would 
know  what  was  meant:  Hiehols  v.  Stewart,  15  Tex.  226. 

Mebb  Subplusagk  anb  Glbrigal  Ebbobs  and  Ohobbions  do  not  vitiate 
a  oertifioate  of  acknowledgment.  Redundant  and  unnecessary  words  in  the 
oertifioate  will  be  rejected  if  it  is  sufficient  without  them;  Stuart  v.  DuUon, 
89  HL  91.  As  where  a  witness  is  sworn  to  the  facts  stated,  and  %  jural  is 
added  to  a  certificate  which  is  otherwise  perfect:  WhUney  v.  Arnold,  10  CaL 
581.  So  where  the  acknowledgment  of  parties  who  are  not  required  to  ac- 
knowledge the  instrument  is  added  and  is  defective,  and  there  is  a  sufficient 
acknowledgment  by  the  persons  required  to  acknowledge  it:  Bradford  v. 
DawsoTi,  2  Ala.  203.  So  where^  in  the  certificate  of  an  acknowledgment  of  a 
sheriff's  deed,  the  clerk  inserts  matter  which  he  is  required  to  enter  upon  hii 
record,  but  which  is  not  essential  to  the  certificate:  OrowUy  v.  WaUace,  12 
Mo.  143.  Other  instanoes  of  surplusage  will  be  given  in  a  subsequent  part  of 
this  note. 

In  like  manner,  omissions  of  immaterial  words,  or  of  words  which  can  be 
supplied  from  the  context  of  the  certificate,  will  be  deemed  merely  clerical 
enors,  and  will  not  vitiate  the  acknowledgment.  As  where  the  word  "  be" 
is  omitted  in  that  part  of  the  certificate  relating  to  the  identity  of  the  grantor, 

the  language  being:  "  Known  to  me  to the  president  of  the  B.  Mill 

and  Mining  Company:"  Johnson  v.  Badger  MiU  etc,  Co,,  13  Nev.  351.  So 
where  the  certificate,  after  stating  the  names  of  the  parties,  says:  **W))0 

personally  known  tome,"  omitting  the  word  "are"  before  *' personally:" 

Hartshorn  v.  Dawson,  79  III  108.  So  where  the  word  *' known"  is  omitted 
after  **  fully"  in  the  expression,  '*  The  contents  of  said  indenture  being  made 
fully  known  to  her:"  Hornbeck  v.  Mv^ual  Building  etc  Association,  88  Pa.  St 
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04.  So  where  "hie"  is  (mitted  before  "  free  and  volimtary  act:*  J)kber9on 
r.  Dtt9iB^  12  Iowa,  363.    So  where  '^appeared "  U  omitted,  the  certificate 

numing:  "Before  me,  a  notary  public,  etc,  personally F.  A.  M.,  to  me 

personally  known,  etc.,  and  acknowledged:'*  Scharfenburg  v.  Biahopf  35  Id. 
60.  But,  as  will  be  shown  hereafter,  omissions  of  matters  of  substance  which 
can  not  be  supplied  from  the  context,  are  fatal,  although  there  are  some  oases 
in  which  the  omission  of  words,  generally  deemed  essential,  has  been  held  to 
ooostitute  mere  clerical  misprision.  -  Gases  to  that  effect  will  be  cited  else* 
where.  It  is  clear  that  bad  grammar  will  not  render  »  certificate  defeotiye. 
Thus,  the  substitution  of  ''his"  for  "its,**  in  referring  to  the  deed  of  a  cor- 
poration, as  "his  act  and  deed,"  has  been  held  immaterial:  Frodburg  etc,  Ab- 
rnKkUitm  ▼.  Brace,  51  Md.  508.  So  where  by  a  slip  of  the  pen  one  word  it 
written  for  another,  as  where  "husband"  is  written  for  "deed,"  in  the  ex- 
prenion:  "The  contents  and  meaning  of  said  husband  were  fully  explained 
and  made  known  to  her"  GaUumet  etc  Co,  v.  Btueeil,  08  HI.  4S26.  Beferring 
to  a  deed  in  the  certificate  of  acknowledgment  as  the  "  foregoing  mortgage," 
is  a  mere  clerical  misprision:  Ives  ▼.  KkubdU^  1  Mich.  306.  Interlinea- 
tions or  erasures  in  the  oertificate  are  said,  in  Devkmejf  y.  Rej^nolde,  1  Watts 
k  S.  828,  to  invalidate  it  as  proof  of  the  execution  of  the  deed,  but  not  to 
avoid  the  deed. 

Idsntht  or  Pabtt  Aokkowlbdoiho.— The  eswential  features  of  an  ordi- 
nary acknowledgment  are  that  it  should  show  the  identity  of  the  party  who 
makes  the  acknowledgment  with  the  party  who  executed  the  deed,  and  the 
fact  of  the  acknowledgment:  Henderson  ▼.  OreweU,  8  CaL  581.  And  first  as 
to  the  identity  of  the  party.  The  statutes  relating  to  acknowledgments  al* 
most  uniyersidly  require  the  officer  taking  an  acknowledgment  to  certify  that 
the  party  making  it  was  personally  known  or  proved  to  him  by  a  credible  wit- 
ness, satisfactory  eridenoe,  or  the  like,  to  be  the  same  person  who  executed 
the  deed,  and  substantial  compliance  with  this  requirement  is  indispensable 
to  the  validity  of  the  acknowledgment:  Fogturty  v.  FhUay,  10  CaL  239;  Kim- 
haU  Y.  Semple,  25  Id.  440;  Oove  ▼.  Oaiher,  2S  HL  634;  Lkidley  ▼.  SmUh,  46  Id. 
523;  Becker  ▼.  QtUgg,  54  Id.  390;  Brinton  t.  Seeoere,  12  Iowa,  389;  RegnMa  v. 
Kingdnarg,  15  Id.  238;  Oamier  t.  Barry,  28  Mo.  438;  Callaway  v.  Fath,  50 
Id.  420;ifiaerT.  i^tni;,  2  Thomp.  AG.  9di  Fryers.  RodtfeOer^eSN.Y.  268; 
Pkiekney  ▼.  Barrage,  31  K.  J.  L.  21;  Peacock  ▼.  TompHne,  1  Humph.  135; 
GarreU  ▼.  Stockton,  7  Id.  84;  FdU  t.  Roper,  3  Head,  485;  Johnetm  ▼.  Walton. 
1  Sneed,  258;  Smith  ▼.  Garden,  28  Wis.  685.  Although  this  seems  not  to  be 
required  in  Connecticut,  where  it  wUl  be  presumed  that  the  officer  did  his 
duty  in  taking  the  acknowledgment,  and  therefore  acted  upon  personal 
knowledge  or  satisfactory  proof  of  the  party's  identity:  Sair^ord  ▼.  Buth- 
ley,  3  Conn.  348,  per  Butler,  J.  So  in  New  York  prior  to  1797:  Sbrihup 
r.  Wright,  7  Hfll,  47$;  Orowder  ▼.  Hopkine,  10  Paige,  183.  Where  the 
officer  is  required  to  certify  that  the  person  making  the  acknowledgment 
is  personally  known  to  him  or  proved  by  competent  testimony  to  be  the  iden- 
tical person  who  executed  the  deed,  it  is  not  enough  for  him  to  say  that  he  is 
"satisfied"  of  that  fact.  He  must  show  how  he  is  satisfied,  whether  from 
personal  knowledge  or  from  the  evidence  prescribed  by  the  statute:  Shephard 
V.  CainM,  10  HI.  313;  KMbaU  v.  Semiplt,  25  CaL  440.  Otherwise  where  the 
statute  authorizes  him  to  certify  merely  that  he  is  satisfied  of  the  identity: 
Pinckney  v.  Burrage,  31  N.  J.  L.  21.  The  length  of  acquaintance  which  will 
anthoriBe  an  officer  to  certify  that  he  personally  knows  a  party  must  be  left 
to  his  own  conscience.  It  seems  that  a  mere  introduction  at  tiie  time  of  the 
acknowledgment  is  enough  if  it  satisfies  the  officer's  conscience:  Wood  ▼• 
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Baefit  M  Barb.  184;  Nippd  v.  Hatnmondf  4  Col.  211.  Thoogh  the  oontmf 
WM  held  in  Jana  ▼.  Bach,  48  Barb.  668.  A  certificate  that  the  parfy  wheat 
name  is  aobacribed  to  the  deed,  and  *  *  who  by  good  aathority  to  me  given  ia  the 
identical  penon,"  eta,  i^peared  and  acknowledged  the  deed,  was  held  inaiil* 
fioient  under  a  atatnte  requiring  the  officer  to  certif  j  that  the  par^  waa 
*' peraoiially  known  or  proved"  to  him  to  be  the  aame  peraon:  Becker  t. 
Quigg,  64  SL  890.  Under  moh  a  atatnte,  it  ia  held,  also,  that  a  certifioata 
will  be  fataUy  defective  which  atatea  that  the  deed  waa  acknowledged  by  the 
"above-named  penona  who  executed  the  foregoing  inatrament:"  BrinUm  t* 
Seevera,  12  Iowa,  880j  or  by  partiee  named  and  deacribed  aa  the  "grantoia  of 
the  within  indantnre:"  Fnter  v.  BoektfeUer,  03  K.  T.  268;  or  by  A.  B^ 
"  signer  and  aealer  of  the  foregoing  inatroment:"  MWer  t.  Ztaib,  2  Thomp. 
It  C.  86;  nothing  being  said  aa  to  the  officer's  knowledge  of  the  identity* 
Where  the  certificate  waa,  "  Before  me,  etc,  personally  i^»pearad  C  A.  iX, 
to  be  the  individnal  deaoribed  in,  and  who  ezecnted  the  f oriigoing  inatra* 
ment,"  etc.,  cmiitttng  the  words  "personally  known,"  it  was  held  a  fatal  d^ 
feet,  and  not  a  mere  clerical  ennor:  Wo{fv,  Foga/rty^  6  GaL  224. 

Literal  compliance  with  the  statnte  on  this  point  is  not  »»»^tn^^\^  however, 
and  the  certificate  la  sufficient  if  it  states  that  the  parfy  ia  "known"  to  the 
officer,  omitting  the  word  "personally:"  Hophuu  v.  Deianegf  8  OaL  8fi| 
Welch  T.  SvUkm,  Id.  611;  TuUy  v.  Davie,  SO  OL  103;  Todd  v.  Jonee,  22 
Iowa,  146;  BaeeiUhal  v.  Or^n,  23  Id.  263;  Warner  v.  Hardjf,  6  Md.  626; 
Alexumder  v.  Merry^  0  Mo.  610;  Bobeon  v.  Thomae,  66  Id.  .681;  ShMon  v, 
Btryher,  42  Barb.  284;  S.  C,  29  How.  Pr.  887;  Dwoie  v.  Bogle^  11  Heisk.  31& 
Though  such  an  omission  was  held  to  render  the  certificate  defective  "for 
some  purposes'*  in  Chuld  v.  Woodioard,  4  G.  Greene,  82.  Personal  knowl- 
edge is  implied  in  such  a  certificate:  Todd  v.  Jonee,  22  Iowa,  146.  "Well 
known"  is  of  course  sufficient:  BeU  v.  JShxaUt  10  Iowa,  353,  or  "well  ac- 
quainted:" Ddaunay  v.  BumeU,  4  Gilm.  464.  So,  "personally  known"  is 
sufficient  where  the  statute  uses  the  words  "personally  acquainted:"  KeUy  v« 
CeUhoun,  06  U.  S.  710.  Omitting  the  words  ' '  deacribed  in  and  who  executed" 
is  'rcTT^t*^^  where  the  certificate  states  that  the  party  is  known  to  be  the 
identical  person  whose  name  ia  subscribed  to  the  deed:  Henderaon  v.  Orewdlf 
6  Gal.  681;  or  who  "executed"  it:  Thurman  v.  Cameron,  24  Wend.  87. 
Stating  the  party  to  be  known  to  be  the  person  "who  signed  and  sealed"  the 
deed  satisfies  the  statntoiy  requirement  that  he  ahall  be  known  as  the  person 
"whose  name  ia  subscribed  as  a  party:"  Tiffany  v.  Olover^  3  G.  Greene,  387. 
Sp  where  the  statute  requires  that  the  party  shall  be  known  to  the  officer  aa 
the  person  who  executed  the  deed,  a  statement  that  he  is  known  to  be  the 
party  described  in  it,  is  sufficient:  HutU  v.  Johnaon,  19  K.  T.  279.  So  merely 
naming  tho  gTUutor  aud  sayiug  that  the  officer  knows  him  has  been  held  suffi- 
cient: Jackeon  v.  Oumaer,  2  Cow.  552.  So  referring  to  him  as  the  "within 
named  J.  S."  and  stating  that  he  is  known  to  the  offider  is  sufficient  evidence 
of  identity  without  stating  that  he  is  known  to  be  the  party  who  executed 
the  deed:  BeU  v.  Evans,  10  Iowa,  363.  It  seems  that  if  the  officer  omita  to 
certify  that  the  party  is  personally  known  to  him  to  be  the  person  who  ex* 
ecuted  the  deed,  the  defect  may  be  cured  by  resortiBg  to  the  deed,  where  the 
attestation  clause  shows  that  he  was  one  of  the  subscribing  witnesses  and 
that  the  deed  was  "signed,  sealed,  and  delivered"  in  his  presence:  Carpenter 
V.  Dexter,  8  Wall.  613. 

OMiflBiov  OB  Ebbob  ab  TO  Fabtt's  Kamb.— Tbe  certificate  of  acknowl- 
edgment ought,  as  a  part  of  the  evidence  of  identity,  to  give  the  name  d  the 
party  making  the  aoknowledgmenk    Indeed  the  omission  of  the  name  haa 
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been  held  in  some  oases  to  Invalidate  the  certificate;  as  where  a  blank  is  left 
where  the  name  ought  to  appear,  the  certificate  ninning,  "Personally  ap- 
peared   who  acknowledged,"  etc.:  Smith  v.  BuiU^  13  Ohio,  260;  Haydm 

▼.  WetUoU,  11  Conn.  129.    So  where  the  Christian  name  was  omitted,  the 

acknowledgment  purporting  to  have  been  made  by  *' Mniray:"  Hi8$  t. 

MtCahtj  45  Md.  77.    Bat  where  the  language  of  the  certificate  was:  "Per* 

sonally  appeared ,  signer  and  sealer  of  the  foregoing  instrument^  and 

acknowledged,"  etc,  it  was  held  sufficient  to  import  an  acknowledgment  hj 
the  grantor:  S(U{ford  v.  BtdUey,  SO  Conn.  344.    So  where  the  certificate  was: 

"Game  before  me,  the  undersigned,  etc.,  ,  to  me  personally  well 

known,  eta,  and  acknowledged,"  etc.,  and  the  grantor  was  subsequenfly 
named  in  the  wife's  part  of  the  acknowledgment:  Magneaa  ▼.  Arnold^  31 
Ark.  103.  The  omission  of  the  surname  was  held  not  to  vitiate  a  certificate, 
otherwise  formal,  in  Chandler  v.  Spear,  22  V t.  388,  where  the  deed  purported 
to  have  been  executed  by  Biohard  G.  Bailey,  and  the  acknowledgment  by 
Bicfaard  G.  In  case  of  an  acknowledgment  of  a  deed  in  open  comrt  under 
the  Virginia  statute  of  1792,  where  the  certificate  did  not  show  by  whom  the 
acknowledgment  was  made,  it  was  held  that  it  would  be  presumed  to  have 
been  made  by  the  grantor:  Wiaev.  PosUeujaU,ZW,VA.452.  See  also  PiU%»0 
V.  Bubie,  litt.  SeL  Cas.  221,  upholding  a  similar  acknowledgment.  Of  oourse 
if  the  name  in  the  certificate  differs  firom  that  in  the  deed,  as  where  the  deed 
purports  to  be  by  Harmon  Sherman  and  the  acknowledgment  by  Biiam 
Sherman,  the  defect  is  fatal:  Boothroyd  v.  Engles,  23  Mich.  19.  An  omiadon 
in  the  certificate  to  describe  the  grantor  as  trustee  where  he  executes  the 
deed  as  trustee  does  not  vitiate  the  acknowledgment:  DaU  v.  Moore,  51  Mo. 
589.  A  certificate  of  an  acknowledgment  of  a  deed  of  a  corporation  by  Its 
officers  as  "their  act  and  deed"  is  sufficient  if  it  otherwise  appears  that  the 
acknowledgment  is  made  for  the  corporation:  Teimey  v.  Boii  Warren  etc.  Co., 
43  N.  H.  343;  McDanieU  v.  Flower  etc.  Oo.,  22  Vt.  274. 

Fact  ot  Agknowuedomxnt  mxtst  bb  Stated. — ^The  certificate  must  state 
that  the  par^  acknowledged  the  execution  of  the  deed,  by  the  use  of  the 
word  " acknowledge,"  or  something  equivalent  thereto,  or  it  will  be  fatally 
defective:  Bryati  v.  Ramirez  8  Cal.  461;  SUimUm  v.  Button,  2  Conn.  527; 
SkariY.  Oonke,  28  SI.  219;  Dewey  v.  Campan,  4  Mich.  565;  CaheU  v.  Orvbbe, 
48  Mo.  353.  It  was  held,  however,  in  Jackeon  v.  OUehriit,  15  Johns.  89» 
that  if  the  certificate  showed  that  the  parties  came  before  the  officer  "to 
acknowledge,"  etc,  it  would  be  presumed  that  they  did  acknowledge  It. 
But  this  is  doubtful  doctrine  to  say  the  least  of  it.  That  was,  however,  a 
case  of  an  andent  deed.  The  case  is  a  good  illustration  of  the  extent  to 
which  courts  will  sometimes  go  in  their  anxiety  to  uphold  an  informal  ao- 
aoknowledgment.  The  same  fact  is  illustrated  still  more  forcibly  perhaps  in 
a  late  case  in  Maryland,  in  which  it  was  decided  that  where  the  words 
'*  acknowledged  the  said  mortgage"  were  omitted  in  a  certificate,  stating  that 
W.  S.  personally  appeared  before  the  officer,  "he  being  known  to  me  to  be 
the  person  who  is  named  and  described  as,  and  professing  to  be  the  attorney 
named  in  the  letter  or  power  of  attorney  contained  in  the  foregoing  mortgage 
or  instrument  of  writing — to  be  the  act  and  deed,"  etc,  the  omission  was  not 
fatal,  being  regarded  as  a  mere  clerical  misprision,  and  the  meaning  could  be 
supplied  from  the  context:  Baeehor  v.  Stewart,  54  Md.  376;  S.  C,  25  Alb.  L. 
J.  16. 

As  already  intioiated,  the  word  "acknowledge  "  is  not  essential  to  a  oer- 
tifioate  of  a^nowledgment.    Equivalent  words  are  sufficient.    If  the  words 
"  deposes  and  says  "  are  used,  they  will  be  deemed  equivalent:  Chouteent  v. 
Aif  Daa  Toi..  XlJ^ia 
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AUaif  70  Mo.  290.  So  where  the  ceitifioate  ia  in  the  form  of  an  affidavit 
stating  that  the  grantor  made  oath  to  the  execation  of  the  instrament:  IngrO' 
kam  V.  Oriffg,  13  Smed.  ft  M.  22.  It  was  held  in  Dewey  t.  Campan,  4  Mich. 
M6,  that  the  nee  of  the  word  "stated"  instead  of  "acknowledged,"  would 
not  be  soffioient^  bat  this  is  entirely  too  hypercritical  and  t^echnical  as  it  seems 
to  US.  Words  are  not  necessary  to  make  a  good  acknowledgment.  A  deed 
may,  no  doubt*  be  well  acknowledged  by  signs:  Jlobohen  Land  Improvemeni 
Co.  ▼.  Kerrigan,  31  N.  J.  L.  13.  In  that  case  it  was  held  that  a  certificate 
tliat  the  deed  was  signed  and  sealed  and  deliTBred  in  the  presenoe  of  the 
officer  sufficiently  imported  an  acknowledgment^  "if  not  in  words,  by  signi- 
Gsnt  and  mmustakable  signs,*'  particularly  as  it  was  an  ancient  deed.  To 
the  same  effect  is  Wiee  ▼.  PosOewaii,  3  W.  Va.  452.  An  acknowledgment 
taken  through  a  sworn  Interpreter  was  held  insufficient  where  there  was  no 
anthority  to  swear  an  interpreter:  Dewey  y.  Campanf  4  Mich.  666.  So  an 
acknowledgment  based  on  a  formal  inquiry  in  English  of  a  married  woman 
who  did  not  understand  English  was  held  to  be  a  nullity  in  Fither  t.  ifdstoe; 
24  Mich.  447.  Other  cases  bearing  cm  this  pdnt  are  referred  to  in  discussing 
acknowledgments  of  married  women. 

A  certificate  that  the  grantor  "acknowledged"  the  deed,  satisfies  a  require- 
ment that  he  should  acknowledge  the  ezeontion  of  it:  Daear  ▼.  Oardwetl^  27 
Ind.  478.    Stating  in  an  acknowledgment  that  he  "  executed"  it»  is  suffioiwit 
where  the  statute  says  "subscribed,"  or  "signed,  sealed,  and  deliyered"  iti 
JDorn  ▼.  i}e<  16  Tex.  02;  iSmM  ▼.  TFiOianM,  38  Miss.  48.    So  an  acknowledg- 
ment that  the  party  "signed,  sealed,  and  deUvered,"  or  "signed  and  sealed," 
or  "signed"  only,  has  been  held  equivalent  to  an  acknowledgment  that  he 
'* executed"  a  deed:  Jaeoway  v.  OauU,  20  Ark.  100;  TtMa  v.  Oatewood,  26 
Id.  128;  Stwurt  v.  DtiUan,  39  HI.  91.   Omitting  the  word  "  signed,"  where  the 
statutory  formula  was  "  signed,  sealed,  and  delivered,"  was  held  &tal  in 
8mUh  V.  JBUhU,  30  Tex.  201.    So  the  omission  of  the  words  "sealed  and  de- 
livered," stating  that  she  "signed"  only  in  au  acknowledgment  by  a/sms 
covertf  thon^  in  the  first  part  of  the  certificate  there  was  an  acknowledg- 
ment of  signing,  sealing,  and  delivery,  by  both  husband  and  wife:  Tauhnm 
V.  Heiddbergt  32  Miss.  268.    But  the  contrary  was  held,  as  to  a  similar  ao- 
knowledgment^  in  Barton  v.  Morris,  15  Ohio^  408.    Of  course,  where  a  seal 
is  not  required,  the  omission  of  the  word  "  sealed"  is  immaterial:  Bdcher  v. 
FTeoeer,  46  Tex.  293;  S.  0.,  26  Am.  Bep.  267.    An  acknowledgment  of  the 
instrument  as  the  party's  "act  and  deed,"  sufficiently  imports  that  he  "  exe- 
cuted" it,  or  "signed,  sealed,  and  delivered"  it:  Den  ex  dem.  Sharp  v. HamU- 
Um,  12  N.  J.  L.  (7  Halst.)  109;  Davi»  v.  BogU,  11  Heisk.  315;  Brown  v. 
Farran,  3  Ohio,  140;  HaUa  v.  Thompson,  1  Smed.  &  M.  443.    Where  the  ao- 
knowledgment  is  by  a  party  eui  juris,  the  certificate  need  not  show  that  the 
act  was  done  "freely  and  voluntarily,"  though  the  statute  uses  those  words: 
Henderson  v.  Orewell,  8  Gal.  281.    But  in  Iowa,  it  must  appear  upon  the  face 
of  the  certificate  that  it  vs  the  party's  voluntary  act,  by  the  use  of  those  or 
equivalent  terms:  Wichersham  v.  Reeves,  1  Iowa,  413;  Dieherson  v.  Davis,  12 
Id.  353;  Newman  v.  Saanuds,  17  Id.  528.    If  there  is  an  omission  in  the  cer- 
tificate as  to  who  executed  the  deed,  it  is  held  fatal  in  BueU  v.  Irwin,  24 
Mich.  145,  where  the  certificate  stated  that  the  grantor  "acknowledged  that 
executed  the  said  deed,"  etc.,  leaving  a  blank  before  the  word  "exe- 
cuted."   The  omission  of  the  words  "for  the  uses  and  purposes,"  or  "the 
consideration  and  purposes  therein  set  forth,"  in  a  certificate  of  acknowledg- 
ment, is  held  to  be  fatal  in  Arkansas,  where  no  equivalent  words  are  used 
and  an  acknowledgment  that  the  instrument  is  the  party's  "  act  and  deed,* 
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is  not  saffioient:  Jacoway  ▼.  QavU^  20  Ark.  190;  LUiU  ▼.  Doige^  82  Id.  403. 
So  In  the  case  of  an  acknowledgment  by  a  feme  covert^  becaase,  it  is  said, 
those  words  are  neoessary  to  show  that  the  nature  and  effect  of  the  convey* 
anoe  have  been  explained  to  her:  lAtiiU  v.  Dodgtt  aupra.  Bat  the  omission 
of  the  word  "consideration/'  in  the  expression,  "for  the  consideration  and 
pnrpoeesy"  etc.,  prescribed  in  the  statutory  form,  is  held  not  to  be  fatal  in 
JI£(mroe  ▼.  Arledge^  23  Tex.  478. 

Whxbb  a  JusnoB  or  trb  Pbaos  zs  Rbquibxd  to  'Estkb,  the  taking  of 
an  acknowledgment  in  his  docket,  and  it  is  so  entered,  the  onussion  to  state 
that  fact  in  the  certificate  does  not  vitiate  it:  Schroder  v.  Keller,  84  DL  46; 
Harvey  ▼.  Dtmn,  80  Id.  585. 

Agknowlkdoments  by  MARKnn>  Women— SiTBSTAimAL  Comfuangb  with 
8TATUTB. — ^A  married  woman's  acknowledgment  is  something  more  than  an 
anthentioation  of  her  deed.    It  is  generally  regarded  as  an  essential  part  of 
the  deed.    She  can  not  convey  without  it:  Marmer  v.  Samndera,  5  Gilm.  113; 
Jfosofi  V.  Brock,  12  OL  273;  Martm  v.  Dwelly,  21  Am.  Dec  246.    It  is» 
therefore,  even  more  necessary  than  in  the  case  of  a  conveyance  by  a  par^ 
mU  juris  that  the  reqairements  of  the  statnte  in  taking  a  feme  cover^e  ac- 
knowledgment should  be  faUy  complied  with,  and  that  the  certificate  shonld 
in  general  show  snch  compliance:  Waiaon  v.  Bailey,  2  Am.  Dec  482;  Ehfone  v. 
CommonweaUh,  8  Id.  711;  Wateon  v.  Mercer,  9  Id.  411;  Jourdan  v.  Jcurdan^ 
11  Id.  730,  note;  Lane  v.  DoUek,  6  McLean,  200;  Landers  v.  Boltan,  26  CaL 
408;  Ewald  v.  OorifeU,  32  Id.  493;  Lindley  v.  Smith,  46  lU.  523;  PribUe  v. 
Hail,  13  Bnsh,  61;  Johiu  v.  Beardon,  11  Md.  466;  Chauvin  v.  Wagner,  18  Mo. 
631;  WamaeU  v.  Kem,  67  Id.  478;  Ward  v.  Mcintosh,  12  Ohio  St.  231;  Good 
V.  Zereher,  Id.  364;  Dengenhart  v.  Craeraft,  36  Id.  549;  Henderson  v.  Bice,  1 
Coldw.  224;  Laiird  v.  ScoU,  6  Heisk.  314;  Harstan  v.  Doe,  12  Leigh,  445; 
Orove  V.  Zumbro,  14  Gratt.  501.    But  though  compliance  with  all  the  require- 
ments of  the  statute  is  necessary  to  give  validity  to  the  act,  it  is  not  meant 
that  the  very  letter  of  the  statute  must  be  pursued.    Substantial  compli- 
ance is  all  tiiat  is  required:  HolUngsworth  v.  McDonald,  3  Am.  Deo.  545; 
Mclniire  v.  Ward,  6  Id.  417;  Dvndas  v.  HUehcock,  2  How.  (U.  S.)  256;  Tal- 
hot  V.  Simpstm,  1  Pet.  C.  0.  188;  Tubhs  v.  Oatewood,  26  Ark.  128;  LitUe  v. 
Dodge,  82  Id.  463;  Cfoode  v.  Sm/Uh,  13  CaL  81;  Hughes  v.  Lane,  11  HI.  123^ 
Shuurt  V.  Dutton,  39  Id.  91;  Otoen  v.  ^orm,'6  Blaokf.  479;  Pardun  v.  Dobe^ 
berger,  3  Ind.  389;  Beynolds  v.  Kingdmry,  15  Iowa,  238;  Naniz  v:  BaUey,  9 
Dana,  111;  Martin  v.  Davidson,  3  Bush,  572;  Toung  v.  State,  7  Gill  &  J.  263; 
Bernard  v.  Eldar,  60  Mies.  336;  Allen  v.  Lenoir,  53  Id.  321;  Den  v.  Geiger^. 
9  N.  J.  L.  (4  Halst.)  225;  Thayerv,  Torrey,  37  K.  J.  L.  339;  Meriam  v.  Hot- 
sen,  2  Barb.  Ch.  232;  Den  ex  dem,  Hathaway  v.  Davei^fwrt,  2  Jones'  L.  152;: 
Brown  v.  Ibrran,  3  Ohio,  140;  Kottman  v.  Ayer,  1  Strobh.  552;  Langhomer^ 
Hobson,  4  Leigh,  224. 

.  iDBNTirr  OB  Fbmb  Cotbbt  mitbt  Appbab  by  the  certificate  in  the  same- 
way  as  if  she  were  sui  juris:  Oove  v.  Gather,  23  HI.  634;  Lindley  v.  SmitK 
46  Id.  623;  Beynolds  v.  Kingsbury,  15  Iowa,  238;  Gamier  v.  Barry,  28  Mo. 
438.  But  in  Tennessee,  where  the  wife's  acknowledgment  was  taken  at  a 
different  time  from  that  of  her  husband,  it  was  held  that  under  the  statnte 
the  officer  need  not  certify  that  she  was  personally  knovm  to  him:  Mount  v. 
Kesterson,  6  Coldw.  452.  If  the  wife's  name  is  omitted,  a  blank  being  left 
where  it  should  appear,  it  is  fatal,  unless  the  context  will  supply  the  omis- 
sion. Thus,  where  the  certificate  stated  that  the  grantor  and  his  wife  ap- 
peared and  acknowledged  the  deed  and  then  proceeded,  "And  the  said 1 

wife  of  said 1  hwnng  been  by  me  examined  apart,"  etc.,  it  was  held  thai 
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t]M.detetWMfailftl,  becMae^Mto  bar,  thvi  kbter  wm  the  Titil  p«rtof  thft 
«artifioKto:  iferrJtty.rofef,  71  IlL696;&CM22AflLB.  12^  Itia  not  easy 
to  MO,  however,  wily  the  ionmt  part  c<  the  oertifloate  might  not  have  b««i 
raanrtfut,  to  to  once  Uie  defect. 

Pkitatk  ExAMiNATiOfi. — ^In  moat  of  the  atatea  it  ia  aaaoBtlaT  to  the  Talid- 
i^  of  a  nmzned  womam'a  ackaowladn^ant  that  aha  ahoold  be  eTamiiied  aep* 
•rate  and  apart  from  her  husband,  or  privily.  Tbia,  where  it  ia  required,  ia 
MB  eeaential  feature  of  a  /erne  eovert*$  acknowledgment*  and  the  oertifiQata 
BMit  ia  general  ahow  the  fact  of  aoch  an  exanunation»  or  it  will  be  valaeLeaa: 
Mmrdan  v.  Jourdmn,  11  Abu  Deo.  724;  PhiUpa  ▼.  Cfrem,  13  Id.  124;  TaU  v. 
^too^oos,  16  Id.  546:  ElUoU  v.  Peiraol,  1  Pet.  328;  SmweU  v.  Adaams,  29 
Azk.  346;  K^ndaUv.  MUler,  0  Cal.  591;  HarOeif  v.  FerreO,  9  Ha.  374;  Oar- 
reft  v.  Mms,  22  IlL  363;  Board  of  Truatees  v.  Daoidaon,  65  Id.  124;  Jordan 
V.  (7or«y>  2  Ind.  385;  SteeU  v.  Lewis,  1  T.  B.  Mon.  48;  McOann  v.  Edwardst 
%  B,  Mon.  208;  Sibky  v.  J<An9ont  1  Mich.  380;  Dewey  v.  Oampan^  4  Id.  565; 
iiU^jrerton  V. /(niet,  10  Miim. 427;  iiiiM  V. fFin^ote,  30  Mias. 440^  WiUisY.OaU-^ 
fnan^  53  Id.  721;  Desk  ex  dem,  Etheridge  v.  Aahbee^  9  Ired.  L.  353;  Ilaarty  v. 
Ladd,  3  Or.  353;  Rice  v.  Peacock,  37  Tex.  392;  Pratt  v.  BaUeU,  28  Vt.  685; 
.^cn^A^  V.  FreaoAt  14  W.  Va.  322.  Parol  evidence  ia  not  admissible  to  aop- 
ply  the  defect:  Elliott  v.  PeHrsol^  1  Pet.  328;  Haarty  v.  Ladd,  3  Or.  353;  ./bttr- 
<{aA  V.  Jauirdan,  11  Am.  Dec  724.  In  aome  of  the  atatea  a  private  examina- 
tion of  the  wife  ia  not  required,  or  is  required  only  to  relinquish  dower,  or 
only  where  the  wife's  own  land  is  to  be  conveyed.  It  is-propoaed  in  thia  note» 
however,  to  refer  only  to  thoae  caaea  where  it  is  required.  In  caaea  where 
the  wife  has  only  an  inchoate  right  of  dower,  the  general  rule  ia  that  if  the 
conveyance  ia  well  acknowledged  by  the  husband,  though  the  wife  ia  not  pri- 
vately examined,  it  may  be  admitted  to  record  and  ia  effectnal  for  every  pnr- 
poae  except  to  bar  dowen  C(Mn  v.  Ware^  9  Maaa.  218;  Ayres  v.  McComyd^ 
2  Scam.  30.  In  Blinoia,  Indiana,  and  Ohio,  under  former  atatutea,  where  a 
private  examination  of  the  wife  waa  required,  but  the  officer  waa  required  to 
certify  only  the  fact  of  acknowledgment,  nothing  being  aaid  aa  to  whether  or 
not  he  ahould  atate  the  facta  aa  to  the  examination,  it  waa  held  that  the  cer- 
tificate need  not  ahow  such  private  examination,  the  preanmption  being  that 
the  officer  did  his  duty:  Coleman  v.  Billings^  89  III  183;  Jordan  v.  Corey^  2 
Ind.  385;  Fleming  v.  Potter,  15  Id.  486;  Rt^ffher  v.  McLenafi,  16  Ohio,  639. 
And  thia  is  held  to  be  ao  now  under  the  New  York  atatute:  AUen  v.  ReynoUU, 
36  N.  Y.  Super.  Ct.  (4  Jonea  in  S.)  297.  The  better  doctrine  is,  however,  aa 
it  aeema  to  us,  that  if  the  atatute  requires  a  private  examination,  it  ought  to 
be  atated  to  have  been  made.  If  the  fact  of  such  an  examination  is  stated, 
it  will  be  presumed  that  it  was  conducted  according  to  law:  BlaMvm  \,Pen- 
mington,  8  B.  Mon.  217.  But  if  the  certificate  ahowa  that  the  hnaband  waa 
present,  it  ia  fatal:  AUen  v.  Shortridge,  1  Duv.  34. 

The  courts  of  some  of  the  states  are  exceedingly  strict  in  requiring  compli- 
ance with  the  provisions  of  the  statute  as  to  the  private  examination  of  the 
wifow  Thus,  where  the  statute  used  the  words  ' '  separately  and  apart,"  it  was 
held  that  the  use  of  the  word  "  apart"  without  '*  separately"  was  not  enough: 
Dewey  v.  Campau,  4  Mich.  565;  Rice  v.  Peacock,  37  Tex.  392.  In  the  Utter 
caae  indeed  the  court  seems  to  have  been  exceedingly  critical  in  scrutiniz- 
iog  the  certificate  for  defects,  holding  it  insufficient  because,  among  other 
things,  it  did  not  state  that  the  examination  was  made  by  the  officer,  or  that 
the  acknowledgment  waa  made  to  him.  On  the  other  hand  a  certificate  not 
showing  by  whom  or  in  what  court  a  wife  waa  privately  examined  in  the  caae 
•f  an  acknowledgment  purporting  to  have  been  made  in  open  court,  waa  aup- 
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parted  in  WhUdkarst  ▼.  IIuHter,  2  Hayw.  401.  In  tome  other  eaies  nko  m. 
▼ery  stringent  role  is  laid  down.  Thus,  in  Sihleif  ▼.  Johmaou,  1  Mioh.  360,  and 
fVanen  ▼.  Brcwn^  25  Miu.  06,  it  ww  held  that  a  certificate  stating  the  wifa 
io  have  heen  ezamised  **  separate  and  apart  from  her  husband"  waa  defectiyi^ 
heeanse  it  did  not  also  state  that  it  was  » ' '  private  fframinatiop,"  as  provided 
IB  the  statote.  This  wonld  imply  that  to  constitate  a  private  Bxamination  in 
the  sense  of  the  statute  it  must  be  made  apart  Iram  other  persons  as  weQ  as 
from  the  husband.  This  is,  howeiver,  to  depart  entirely  from  the  rasson  of 
the  rule  Teqniiing  a  private  examination,  whidi  is  merely  to  prenmt  ooemion 
or  intimidation  by  the  husband.  The  doctrine  of  the  great  majority  of  tba 
cans  is,  that  it  is  sufficient  to  state  that  the  ezaminatioQ^mi  aapanite  and 
apart  from  the  husband  where  the  statute  requixas  a  .private  eaamznatioa: 
PemU9  V.  ToTpenny,  20  Barb.  871;  The^er  v.  Tomifj  tJ  N.  J.  L.  ^39;  Xose  v. 
Baylor,  26  Miss.  567,  overruling  fTamea  v.  Brovm,  mtprtL  So  a  leqoixenietft 
that  the  wife  should  be  examined  '*  privily  and  apart  from  her -husband"  in 
satisfied  by  a  certificate  showing  a  "private  examination:"  Det^  ex  dem.  Shim 
KCTT.  Pleieker^  1  Ired.  L.  313.  Stating  the  examination  to  have  been  ^aeparata 
and  opart"  from  the  husband  is  suffidentwithoat  using  also  the  woids  ' '  out  of 
the  presence"  of  the  husband,  contained  in  the  statute:  Nippd  v.  JTdmmswd^ 
4  CoL  211.  6o  a  certificate  of  anexamiDation  sepamtemdaqpart  irom  tfaa 
faasbandy  or  a  private  examination,  ■■tinfiss  a  tequisemant  that  it  shall  be 
^apart  from  and  without  the  besring  of  the  husband:"  AmfoaT.  Doiaa- 
ier^ier,  8  Ind.  880;  W^btttr  v.  HaU,  1  Am.  Dec.  370.  Bo,  where  tiie  statute 
requires  an  examination  "out  of  the  presence"  of  the  husband,  and  theoertifi- 
oate  states  the  wife  to  have  been  "privately  examined  apart  fiam  and  oat itf 
the  hearing"  of  the  husband:  Dtopy  v.  Cray,  5  Wall.  706.  To  constitate « 
private  exandnation,  the  husband  should  be  so  fai^removad  as  not  to  be  able 
to  see  or  hear  what  is  going  on:  McOandkn  v.  BngUj  51  Ba.  St.  309.  If  a 
private  examination  is  certified,  it  is  not  indispensable,  it  seems,  that  tha 
aokno^iHedgmeiit  shall  be  stated  to  ii»v«  been  privataty  mada:  Ktnmmkf  "v. 
Price,  fSn  Miss.  771. 

MiTST  Show  Act  yoLxriiTABr  akd  wtthoitt  Oowfctlsiom. — ^The  statutes 
generally  iieqnixe  that  a  married  woman  shaU  acknowledge  that  she  executed 
tiie  deed  voluntarily  and -without  coercion;  although  the  terms  used  an  not 
always  t^e  same.  This  also  is  matter  of  substance,  and  must  appear  from 
tiie  certificate,  either  in  the  words  of  the  statute  or  equivalent  words:  SaU- 
leeRv.  AdanUt  29  Ai^.  346;  Oarrett  v.  Moee,  22  Dl.  363;  QUI  v.  #btfiK^eroy» 
8  B.  Mon.  177;  BlctdSmm  v.  Peitnhtgicn,  Id.  217;  Louden  v.  Bfyihe,  27  Fia. 
St.  22;  JfomU  v.  Keeterwn,  6  Goldw.  462;  Pratt  v.  BaUOe,  28  Vt.  685;  Ba/rt- 
UU  V.  Fleming,  3  W.  Va.  163;  Den  ex  dem.  Jones  v.  Lewis,  8  Ired.  L.  70; 
Den  ex  dem,  Lucas  v.  Cobbe,  1  Dev.  &  B.  L.  228.  Stating  that  there  was  a 
"satisfactory"  private  examination,  is  not  sufficient:  Den  ex  dem,  Jones  -v. 
Lewis,  8  Ired.  L.  70.  So  stating  that  the  wife  acknowledgad  the  inatrament 
to  be  her  act  and  deed,  and  did  not  wish  to  retract  it,  is  not  enough  to  supply 
the  omiarion  of  the  words  '*  willingly  executed:'*  L^flwich  v.  Neai,  7  W.  Va. 
660.  So  a  Btatementthat  she  **deBired"  the  acknowledgment  to  be  certified: 
BartkU  v.  Fieming,  3  Id.  163.  Soa  statement  that  she  aoknowkdged  it  to 
be  her  act  and  deed  "in  due  form"  does  not  supply  the  omission  of  "volun- 
tarily:" Den  ex  dem,  Lucas  v.  Cobbs,  1  Dev.  &  Bw  L.  228.  The  statemcpt 
that  the  wife  acknowledged  the  instrument  to  be  her  "voluntsry  act  and 
deed,"  or  that  she  "  voluntarily  consented"  thereto,  or  the  like,  has  been  bald 
Bofficiently  to  import  that  it  was  without  coercion  or  compulsion  of  the  hua- 
band,  as  preeoribed  by  statote:  Brown  v.  Ihrran,  3  Ohio.  140;  BhaUer  v» 
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Brandy  6  Am.  Beo.  4S2;  SteveM  ▼.  Doe^  6  Blftokf.  475.  Bat  the  oontnry  ib 
held  in  Tennenee:  Hendenon  ▼.  ^oe^  1  Coldw.  223.  In  that  state,  indeed, 
it  is  intimated  in  one  case  that  the  omission  of  the  word  *'  Yolnntarily"  would 
be  fatal,  though  the  words  ''freely,  without  compulsion,  restraint,  or  ooer- 
eion"  were  used,  because  the  statutory  form  made  all  those  words  neceMScy: 
Laird  ▼.  8ooU,  5  Heisk.  314.  If  the  point  had  been  necessary  to  be 
decided,  the  court  probably  would  not  have  gone  that  length.  The 
omission  of  the  word  "  voluntarily"  was  held  immaterial  where  the  words 
"freely^  and  "without  threats,"  etc.,  were  used:  BtMn  v.  Bigehw,  1 
Pet.  a  C.  452.  So  where  both  ''freely"  and  "voluntarily"  were  omit- 
ted, but  the  words  "without  any  fear,  threats,  or  compulsion,"  were  usedi 
Allen  V.  LenoiTt  53  Miss.  821.  Substantially  to  the  same  effect  are  Meriam 
V.  ffanm,  2  Barb.  Ck.  232;  Dmmis  v.  Tcurpenny,  20  Barb.  871;  Bemaird  v. 
i^Zder,  50  Miss.  836;  Tubb9  t.  Gateufood,  2»  Axk.  12S;  LiUle  v.  Dodge,  92  Jd. 
453;  Belcherv.  Weaver,  46  Tex.  293;  S.  C,  26  Am.  Bep.  267,  in  all  of  which 
cases  similar  substitutions  for  the  words  "voluntarily,"  "freely," '  'willingly," 
or  "of  her  own  free  will,"  were  allowed.  The  words  "freely  and  of  her  own 
accord,"  are  substantially  equivalent  to  the  statutory  words  "as  her  vdhm- 
tary  act  and  deed,  freely:"  Ihmdaa  v.  HUeheock,  12  How.  (U.  S.)  266.  "Re- 
straint" is  equivalent  to  "constraint^"  in  an  acknowledgments  Mdmondwn  v. 
Harria,  2  Tenn.  Ch.  427.  The  omission  of  the  statutory  words  "undue  in- 
fluence" is  immaterial,  where  the  deed  is  acknowledged  to  have  been  executed 
"freely  and  voluntarily,"  and  "without  fear  or  compulsion:"  Chode  Y.Smith, 
13  OaL  81.  But  the  omission  of  the  words  "  ill  usage"  was  held  fatal,  when 
the  deed  was  acknowledged  by  a/eme  covert  to  have  been  executed  "  of  her 
own  free  will,  and  not  through  any  threats  of  her  said  husband,  or  fear  of  his 
displeasure:"  ffawims  v.^urress,  1  Harr.  &  J.  513.  So  the  omission  of  the 
word  "  fear, "  where  the  statute  required  her  to  acknowledge  that  she  executed 
the  instrument  "as  her  voluntary  act  and  deed  freely,  without  any  fear, 
threats,  or  compulsion  of  her  said  husband,"  and  the  oertificate  stated  that 
she  acknowledged  that  she  executed  it  "on  her  own  will  and  accord,  and 
without  any  force,  persuasion,  or  threats  of  her  said  husband:"  J3byHa  v. 
Bam,  28  Ala.  332;  Alabama  Life  In$.  etc  Co.  v.  Boykm,  88  Id.  510.  These 
last  three  oases  are  certainly  not  in  accord  with  the  general  spirit  of  the  au- 
thorities on  this  subject.  Of  course,  where  there  is  nothing  to  supply  the 
plaoe  of  it,  the  omission  of  the  word  "fear"  will  be  fatal:  HolUngwworth  v. 
McDonald,  3  Am.  Deo.  545.  Where  the  word  "  husband"  is  omitted  in  the 
phrase  "  undue  influence  of  her  said  husband,"  it  is  a  mere  clerical  error:  Ocr* 
man  v.  Stanton,  5  Mo.  App.  585.  Omitting  the  words  "her  act  and  deed," 
in  n/eme  caverl^e  acknowledgment  is  immaterial,  as  the  acknowledgment  thai 
she  executed  it  sufficiently  imports  it:  Stuart  v.  Duttan,  89  DL  01;  Solyer  v. 
Bomanet,  52  Tex.  562. 

Necessttt  or  Ezflainiko  Goktieiits  or  Dbed  to  Fkmb  Govkbt. — ^Ih  some 
of  the  states  the  statutes  require  that  in  case  of  an  acknowledgment  by  a 
married  woman,  the  contents  of  the  deed  shall  be  explained  or  made  known 
to  her  at  the  time  of  acknowledging  it.  This  also  is  in  such  states  regarded 
as  an  essential  requirement,  and  substantial  compliance  with  it  must  be  shown 
by  the  certificate:  Bamet  v.  Bamet,  16  Am.  Dec.  616;  Peaae  v.  Barbiere,  10 
Col.  436;  O'FerraU  v.  Simplot,  4  G.  Greene,  162;  S.  C,  4  Iowa,  381;  Moor- 
man y.  Board,  11  Bush,  135;  Bateman'e  Petition,  11  R.  I.  393;  Haireton  v. 
Doe  ex  dem,  Bandolplu,  12  Leigh,  445.  Under  the  statute  of  1818,  in  Indi- 
ana, it  was  required  that  the  deed  should  be  read  or  its  contents  otherwise 
made  known  to  the  wife,  but  as  the  officer  was  not  expressly  directed  to 
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Mrtify  the  fact  that  he  had  done  00  it  was  held  not  to  be  neceasary  that  he 
ilKmld  80  certify,  bat  that  the  presnmption  was  that  he  had  done  so  if  the 
witifioate  was  otherwise  r^olar:  StevenB  v.  Doe^  6  BLMskf.  475.  Under  ft 
■bnilar  statute  in  Eentncky,  the  same  doctrine  was  held:  Qrtgcry  v.  Ford^  5 
K  Mom.  471.  The  Ohio  ooorts,  in  oonstraii^^  a  similar  statute,  held,  for  a 
tune,  that  the  fact  that  the  deed  was  explained  or  made  known,  must  appear 
from  the  certificate:  C<mndl  ▼.  ConneU^  6  Ohio,  858;  Qood  ▼.  Zereh/ett  12  Id. 
964;  Meddoek  ▼.  Wmanu,  Id.  836;  SUliman  v.  Chmmku,  13  Id.  110.  Bat 
these  cases  were  snbeeqaently  orerroled:  OketmU  v.  Shane^  16  Id.  599;  Oard 
▼•  PaUertofit  5  Ohio  St.  319.  Where  the  fact  that  the  contents  of  the  deed 
were  made  known  or  explained  is  required  to  be  shown  by  the  certificate, 
sobstantial  compliance  is  ondoabtedly  saffident.  If  the  certificate  shows 
that  she  was  acquainted  with  the  contents  of  the  instrument,  it  is  enough: 
TalM  V.  Simpeon,  1  Pet  0.  0.  188;  Jcuum  y.  MeOahiU,  22  OaL  563;  Nippd 
V.  Hamnumd,  4  Col.  211;  Hughie9  y.  Xone,  11  IlL  123;  Mariin  v.  DaMwHt 
8  Bush,  572;  Moorman  t.  Boards  11  Id.  135;  Chauvm  ▼.  Wagner,  18  Mo.  531; 
Thomas  y.  Meier,  Id.  573;  KanKmagh  y.  Dag^  10  B.  I.  393.  Where  the 
certificate  stated  that  the  wife  declared  that  she  relinquished  "  her  right  of 
inheritance  to  the  land  contained*'  in  the  deed,  it  was  held  to  warrant  th« 
presumption  that  it  was  explained  to  her:  JVonfe  y.  BaiUey,  3  Dana,  IIL 
The  contents  of  the  deed  may  bo  made  known  by  signs  where  the  wife  is 
deaf  and  dumb:  In  re  Harper,  6  Man.  &  O.  732;  S.  C,  7  Scott  (N.  B.),  431; 
or  through  a  duly  sworn  interpreter,  if  she  is  unacquainted  with  tlie  language: 
Norton  y.  Meader,  A  Saw.  603.  Otherwise  if  there  is  no  authority  to  swear 
an  interperter:  Dewey  y.  Compotf,  4  Mich.  565.  It  is  no  objection  that  the 
explanation  is  giyen  in  the  husband's  presence:  Moorman  y.  Board,  11  Bush, 
135.  In  Tennessee  the  statute  requires  the  certificate  of  a  married  woman's 
aeknowledgment  to  show  that  she  executed  the  deed  "understandingly," 
and  that  is  an  indispensable  requisite,  though  that  precise  word  need  not  be 
used:  Anderson  y.  Bewley,  11  Heisk.  29;  Wright  y.  Duffield,  58  Tenn.  (2 
Baxter),  218. 

Statemxnt  that  Witb  dobs  not  Wish  to  Betbact  her  deed  is  in  some 
states  made  an  essential  part  of  the  acknowledgment,  and  the  omission  of  it 
k  fatal:  Landers  y.  BoUon,  26  Gal.  408;  Ohavmn  y.  Wagner,  18  Mo.  531; 
Le  Bourgeoise  y.  McNamara,  5  Mo.  App.  576;  Bateman^s  Petition,  U  B.  L 
585;  Orove  y.  Zwiibro,  14  Qratt  501;  Linn  y.  PatUm,  10  W.  Va.  187; 
Bdeher  y.  Weaver,  46  Tex.  293;  S.  0.,  26  Am.  Bep.  267.  In  Illinois,  under 
a  former  statute,  although  it  was  necessary  that  it  should  appear  to  the 
officer  that  Stfeme  covert,  appearing  to  acknowledge  a  deed,  did  not  wish  to 
retract  it,  it  was  held  not  essential  to  state  it  in  the  certificate:  Hughes  y. 
Lane,  11  HL  123.  Otherwise,  under  a  similar  statute  in  Missouri:  Chauvin 
y.  Wagner,  18  Mo.  531;  Le  Bourgeoise  y.  McNamara,  5  Mo.  App.  576.  Us- 
ing the  word  "contract"  for  "retract"  does  not  yitiate  the  acknowledgment: 
Bdeher  y.  Weaner,  46  Tex.  293;  S.  C,  26  Am.  Bep.  267.  In  Ohio  it  is  nec- 
essary that  the  certificate  of  Stfeme  covert's  acknowledgment  should  state  that 
she  is  still  satisfied  with  the  deed:  Ward  y.  Mcintosh,  12  Ohio  St.  231.  In 
North  Carolina  the  omission  of  the  statutory  words  "doth  now  yolontarily 
assent  thereto"  is  immaterial  where  a  yoluntary  execution  ia  stated:  Den  e» 
dem,  Eiheridge  y.  Fanbee,  9  Ired.  L.  312. 

EzpRSSS  Beunquishmsitt  ot  Dower  is  required  in  some  states  to  be  in- 
serted in  a  married  woman's  acknowledgment  to  bar  dower,  the  mere  ac- 
knowledgment of  execution  not  being  sufficient:  lAndkyv^  Smith,  46  lU.  524; 
Beeher  v.  Quigg,  54  Id.  390;  Thomas  y.  Meier,  18  Mo.  573.    A  relinquish* 
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ment  of  dower  in  an  acknowledgment  of  a  deed  of  the  wife^  own  land  doea 
not  Titiate  it,  if  otherwise  perfect,  heing  rejected  aa  mere  snrplosage:  Haari- 
ley  ▼.  FerrtU,  9  Fla.  874;  ChuUr  y.  Buauey,  26  IlL  97;  Moore  y.  TUman,  Z^ 
Id.  358;  Stuart  y.  IhUUm^  39  Id.  91;  TourviUe  y.  Pienon,  Id.  446;  StoM  y. 
Mnutgomerf/f  85  Miss.  83;  Chtntmn  y.  Wagner,  18  Mo.  531;  J}ekumu  y.  Poo* 
iaiy  19  Id.  425;  PerHiu  y.  Carter,  20  Id.  465;  Barker  y.  CircU,  60  Id.  258. 
CmOra,  JIfcDaniel  v.  Priest,  12  Id.  544;  Lane  y.  Dolick  6  McLean,  200. 

AMTomuMwr  or  Ckbzivicatb. — ^In  aoma  oaaea  it  has  been  held  that  an  eA- 
oer  may  amend  hii  oertifioate  where  it  iaUa  to  aet  forth  the  iacte  of  the  ao* 
knowledgmenty  or  eyen  that  he  may  be  compelled  to  do  bo  by  mandamnei 
Jordan  y.  Gorey,  2  Ind.  385;  Waanail  y.  JEem,  51  Mo.  150.  Contra,  O'FerraU 
y.  BknipUA,  4  Iowa,  881;  MerriU  y.  TaUe,  71  HI  636;  a  C,  22  Am.  Bap. 
128.  He  may  do  ao  under  the  itatate  in  Ohio  and  Teneaaee:  KiSbowm  ¥. 
I^,  28  Ohio  St  153;  FaU  y.  Roper,  8  Head*  485.  As  to  the  powwrol  a 
oomrt  of  eqnity  to  perfect  a  defeotiyely  acknowledged  oonyeyaaoe  by  a  mar> 
dad  woman,  aee  the  note  to  Tiemm  y.  Poor,  19  Am.  Deo.  280. 

Famol  ByxDBica  to  Suffobt  oa  Jmouob.  AaprowT.wwinntTx  8aa  tha 
■ofea  tofiniC&T.  Ward,  1  Am.  Deo.  81. 


Davis  v.  HABOEsa. 

(1  Onuiiji,  178.] 

KsRNBn  Of  Wabb  VU8T  BB  Kbpt  wiTiiLN  Inooicb  Of  fOB  Ebxatb  and 
not  trench  npon  the  capital,  as  a  general  role  at  conmion  law,  though  tiia 
proper  coort  may  in  caae  of  atrong  necessity  direct  an  appropriation  of 
part  of  the  principal  for  that  purpoae. 

QfUAMDlAK  OAK  NOT    EZPlOn)  WaBD's   MoNBT  FOB  MADXTBNAirGB  WIIHOOT 

AS  Obdbb  of  the  probate  court  under  the  Illinois  atatate,  although  in 
case  of  atrong  neceasity  the  court  of  chancery  may  allow  him  for  indis- 
pensable expenses  incurred  without  such  order,  eyen  though  it  may  be 
necessary  to  break  in  on  the  principaL 

Omtbt  ov  Chanokbt  will  kot  Axjjow  won  Mairtbkanob  BET0xn>  iNoom 
of  an  infant's  estate  to  one  who,  as  husband  of  the  mother  of  anoh  in- 
fant takes  possession  of  the  whole  estate  and  appropriates  it  to  his  ow» 
use,  without  any  appointment  as  guardian  and  without  rendering  say 
aooount. 

HimBAVD  ov  Adminibiiuxbix  is  hot  Stbiotlt  an  AmnNnEEASOB,  so  as  to 
render  a  claim  against  him  for  moneys  reoeiyed  from  the  intestate's  estate 
a  preferred  claim  against  his  own  estate  under  the  Illinois  statute,  though 
a  court  of  equity  may  perhaps  declare  liim  so  to  be  to  carry  out  the  intsBi 
of  the  statute. 

Oabb  within  thb  Equtft  ov  a  Statutb,  though  not  within  its  letter,  mi^ 
be  declared  in  a  court  of  equity  to  be  within  the  statute. 

Itbanobb  Taxing  Possbssion  of  Intant'^  Estatb  without  AppoiNTifBHT 
as  guardian,  merely  aa  hnaband  of  auch  infants  mother  who  waa  admin- 
istratrix of  the  father,  will  be  held  liable  aa  guardian  in  a  court  of  equity, 
sous  to  constitute  the  in£uit*s claim againat  Ikimapreferred  daim  against 
Us  estate  under  the  Illinois  statute. 
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Bill  filed  liy  ihe  oomplaJTiants  as  children  and  heirg  of  one 
HarkneeSy  deceased,  for  an  account  against  the  defendant  as  ad- 
vinistnlior  of  one  Hains.  It  appeared  that  the  complainant's 
father  died  in  Ohio  inl822»  the  complainants  being  then  infants, 
aged  reepeotiTelj  three  years  and  one  year.  Hains  married  their 
mother  in  1824,  she  being  at  that  time  administratzix  of  her  de- 
eeased  hnsband,  the  complainants'  father,  and  received  about 
one  thousand  dollars  belonging  to  the  estate  of  the  father  to 
which  the  complainants  were  entitled.  Hains  brought  up  the 
complainants  in  his  family  and  maintained  and  educated  them 
upon  the  same  footing  as  his  own  children,  at  an  annual  expense 
for  each  variously  estimated  by  witnesses  at  from  sixty  doUare 
to  one  hundred  dollars.  He  removed  with  his  family  to  Illinois 
in  1838  and  died  in  1888,  and  the  defendant  was  appointed  his 
administrator,  and  had  in  hand  assets  exceeding  the  amount 
claimed  by  the  complainants,  but  not  enough  to  pay  that  and  all 
other  claims  against  Hains' estate.  Hains  had  no  property  when 
he  married  the  complainants'  mother,  and  had  never  rendered 
any  aeooont  of  the  moneys  received  of  Harkness'  estate.  Hie 
defendant  claimed  that  he  should  be  allowed  for  the  maintenance 
and  education  of  the  complainants,  and  it  appeared  in  evidence 
that  Hains  intended  to  charge  for  the  same.  The  court  below 
held  that  Hains  was  entitled  to  the  expense  of  such  maintenance 
and  education  only  to  the  extent  of  the  interest  of  the  money  to 
the  time  of  his  death,  and  decreed  in  &vor  of  the  complainants 
lor  the  sum  received  by  Hains,  with  interest  thereon  from  the 
iimec^  his  death,  and  directed  pajmentof  the  same  out  of  Hains* 
estate,  as  a  daim  of  the  third  class  under  the  statute  of  wills, 
and  the  defendant  brought  error.  The  questions  to  be  deter- 
mined appear  from  the  opinion. 

W,  OoUon  and  E.  D.  Baker ^  for  the  plaintiff  in  error. 

8.  T.  Logan  and  A.  Lincoln^  tor  the  defendants  in  error. 

By  Court,  Oatoh,  J.  Two  questions  are  to  be  determined  in 
the  decision  of  this  case.  First,  whether  the  complainants  be- 
low axe  entitled  to  any  decree  agalost  the  estate  of  his  plaintiffs 
intestate;  and  second,  if  they  are,  whether  the  amount  allowed 
them  shall  be  placed  in  the  third  classification,  as  was  decreed 
below.  Whether  the  plaintiffs  intestate  came  into  possession 
of  the  complainant's  estate  as  executor,  administrator,  guardian, 
or  trustee,  the3>laintiff  can  not  complain,  if  we  apply  the  same 
rule  that  we  would  in  case  of  a  legally  constituted  guardian  in 
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determining  his  right  to  break  in  upon  the  infants'  estate  for 
their  maintenance  and  support. 

It  is  a  general  rule  of  the  common  law,  that  the  expenses  of 
the  infant,  or  ward,  shall  be  kept  within  the  income,  or  produce, 
of  his  estate,  although  the  court  of  chancery,  or  other  proper 
court,  has  frequently,  in  cases  of  strong  necessiiy,  upon  proper 
application,  ordered  a  portion  of  the  principal  to  be  appro- 
priated in  that  way;  but  in  doing  this,  they  have  always  pro- 
ceeded with  great  caution,  and  have  only  done  it  in  urgent 
cases.  The  inducements  for  guardians  to  invent  for  their  wards 
artificial  wants,  that  they  may  reap  an  incidental  benefit  in  the 
expenditure  of  their  estate,  has  admonished  the  courts  to  guard, 
with  a  jealous  eye,  the  estates  of  infants,  who  are  unable  to  pro- 
tect themselves.  Without  this  the  ward  would  but  too  often 
become  the  victim  of  the  guardian,  and  the  most  ample  estate 
would,  during  a  protracted  minority,  become  dissipated  more 
to  his  advantage  than  that  of  his  ward.  In  view  of  this  danger, 
and  for  the  purpose  of  tying  the  hands  of  guardians  as  far  as 
possible  against  improvident  expenditures,  the  legislature  had 
directed,  that  the  expenditure  shall  be  made  under  the  order 
and  direction  of  the  court  of  probate.  The  statute  says:  "  The 
guardian  shall  have  power,  under  the  direction  of  the  court  of 
probate,  to  superintend  the  education  and  nurture  of  the  ward, 
and  for  that  purpose  may  pay  out  such  portion  of  the  ward's 
money  as  the  court  of  probate  shall  from  time  to  time  by  order 
direct;  provided,  that  the  rents  and  profits  arising  from  his 
real  estate,  and  next  the  interest  on  the  ward's  money,  shall 
always  be  first  resorted  to  for  the  education  and  nurture  of  the 
ward:"  B.  L.  455,  sec.  10;  Oale's  Stat.  466.  This  statute  veiy 
wisely  concludes  the  right  of  the  guardian  to  expend  any  of  the 
ward's  money  for  any  purpose,  without  first  obtaining  an  order 
of  the  court  of  probate,  and  as  that  court  is  always  open,  and 
its  proceedings  summary,  and  not  expensive,  but  little  or  no  in- 
convenience can  result  from  this  provision,  and  nothing  com- 
pared with  the  security  which  it  must  afford,  if  properly  ob- 
served. The  ward  wotdd  be  without  protection,  if  the  guajrdian 
were  allowed  to  go  on  from  year  to  year,  without  rendering  any 
account,  trusting  in  the  end  to  get  his  charges  allowed  upon  the 
gross  estimates  of  witnesses.  Such  a  proceeding  is  too  suspi- 
cious to  receive  the  sanction  or  encouragement  of  this  court. 

That  the  courts  of  chancery  have  a  right,  in  peculiar  cases, 
to  allow  a  guardian  for  indispensable  expenses  incurred  on  ao« 
eount  of  the  ward,  although  they  may  break  in  upon  the  prin- 
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dpal  estate,  and  no  preriouB  order  of  the  court  has  been  ob- 
tained, can  not  be  doubted;  but  it  will  only  be  done  in  very 
extraordinaxy  cases,  where  a  strong  necessity  for  the  ezpendituxe 
is  shown,  and  a  satisfactory  reason  given  why  a  previous  order 
was  not  obtained.  When  a  guardian  disregards  the  directions 
of  the  law,  he  must  expect  his  conduct  to  be  looked  upon  with 
jealousy;  and  that  he  will  receiTe  favors  with  a  reluctant  discre- 
tion. 

Now  what  is  this  case?  While  these  complainants  were  yet 
in  early  infancy,  Hains  married  their  mother  in  1824,  who,  as 
administratrix  of  their  father,  was  in  possession  of  their  estate 
which  thereby  fell  into  his  hands.  This  was  in  the  state  of 
Ohio,  whence  in  1883  he  removed  to  this  state,  bringing  them 
with  him.  They  continued  to  reside  in  his  family  till  the  time 
of  his  death,  in  1888.  Neither  while  he  resided  in  Ohio,  nor 
after  he  came  to  this  state,  did  he  ever  render  any  account  of 
his  trust,  whatever  it  might  be,  nor  did  he  ever  let  it  be  known 
to  the  proper  authorities,  that  he  had  any  money  belonging  to 
the  minors  in  his  hands;  but,  on  the  contraiy,  he  secretly  ap- 
propriated the  whole  to  his  own  use,  preserving  no  account  of 
it  in  any  way,  nor  did  he  keep  any  account  of  the  expenses  and 
outlays.  The  whole  transaction,  if  not  an  outrage  on  the  law^ 
and  tiie  rules  of  propriety,  is  at  least  very  suspicious,  and  de- 
mands a  rigid  scrutiny  before  any  allowance  is  made,  even  from 
the  interest,  which  diould  be  allowed  on  their  estate  in  his 
hands.  His  case  is  very  different  from  that  of  a  regularly  ap- 
pointed guardian,  subject  to  the  supervision  and  control  of  the 
court  of  probate,  when  the  estate  would  have  been  put  at  a 
regular  interest  and  on  good  security,  where  it  would  have  been 
beyond  danger  of  ultimate  loss.  Now,  they  are  without  security, 
subjected  to  the  expense  of  a  protracted  litigation,  and  have 
necessarily  incurred  the  danger  of  a  loss  of  the  whole,  both 
from  a  want  of  the  necessary  proof  to  establish  their  demand, 
and  from  his  insolvency.  It  was  the  object  of  the  legislature, 
and  is  the  desire  of  the  court  to  guard  against  such  contingencies. 
He  can  not  expect  the  same  &vor  and  indulgence,  which  a  regu- 
lar guardian,  who  had  observed  the  requirements  of  the  law, 
might  justly  claim.  To  allow  it  to  him,  would  be  but  to  en- 
courage such  illegal  practices.  We  should  enforce  an  observ- 
ance, rather  than  encourage  a  violation  of  the  law. 

It  is  true,  that  Hains  did  his  duty  faithfully,  perhaps,  so  far 
as  the  custody,  support,  and  education  of  the  infants  were  con- 
cerned; but,  at  the  same  time,  he  utterly  disregarded  it  as  to 
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the  Bmnagsment  and  security  of  their  estate.  For  t&e  former, 
the  court  may  have  been  justified  in  allowing  the  interest  on 
their  estate;  but  for  the  latter,  by  all  the  principles  of  law  he 
can  not  be  allowed  to  break  in  upon  the  principal.  We  are, 
'therefoie,  disposed  to  appaxive  of  the  amount  allowed  by  the 
court  below  in  favor  of  the  complainants. 

The  only  remaining  question  is,  whether  the  court  below  waa 
right  in  giving  this  claim  a  priority  in  payment  over  ordinary 
creditors,  out  of  the  estate  of  Hains,  who  died  insolvent.  This 
was  done  under  the  one  hundred  and  tenth  section  of  the  statute  of 
wills,  which  provides  that  demands  against  estates  shall  be  divided 
into  four  classes:  1.  Funeral  expenses,  etc. ;  2.  Expenses  of  ad- 
ministration; 3.  '^Whereanyexecutor,  administrator,  or  guardian 
has  received  money  as  such,  his  executor  or  administrator  shall 
pay  out  of  his  estate  the  amount  thus  received,  and  not  accounted 
for,  which  shall  compose  the  third  class;''  and,  4.  All  other 
debts,  etc.  I  find  myself  unable  to  make  out  that  the  husband 
of  an  administratrix  is,  strictly  speaking,  an  administrator:  1. 
He  can  not  administer  alone,  which  he  could  do,  were  he  an 
adiUTnifltratar;  2.  He  is  liable  for  devastavit  of  the  wife,  which 
is  not  the  case  in  general  with  a  co-administrator:  8  Bac.  Abr. 
81,  tit.  Executors,  D.  2;  8.  After  the  death  of  the  wife,  his  con- 
trol over  the  estate  ceases;  4.  He  is  joined  with  the  wife,  rather 
for  conformity:  1  Went.  PL  201,  note;  2  Chit.  PI.  105;  5.  He  is 
not  executor  de  son  tort^  for  he  came  into  the  possession  righir 
fully:  8  Bac.  Abr.  20;  Toller  on  Executors,  241.  There  waa 
already  an  administratrix:  8  Bac.  Abr.  22;  1  Wms.  Ex.  151. 

But  while  I  am  satisfied  that  the  plaintiff's  intestate  was  not» 
strictly  speaking,  administrator,  yet  I  am  not  prepared  to  say^ 
that  if  driven  to  that  extzemity,  to  bring  this  case  within  the 
provisions  of  the  statute,  where  it  is  so  obviously  within  the  in- 
tention of  the  legislature,  that  the  coturt  would  not  hold,  that  in 
equity  he  received  the  estate  of  these  infants  as  administrator. 
Courts  of  equity  are  not  bound  down  by  the  literal  expressions 
of  the  statute;  but  where  a  case  is  found  to  be  within  the  equity 
of  the  provision,  it  is  held  to  be  within  the  provision  itself. 
Thus,  in  South  Carolina,  where  bonded  debts  are  entitled  to  a 
preference  over  simple  contract  debts,  a  bill  was  filed  by  heirs 
against  the  executors  of  a  husband  of  an  administratrix,  who 
had  collected  debts  belonging  to  the  estate  of  his  wife's  intestat9, 
and  appropriated  the  proceeds  to  his  own  use,  it  was  held  that 
the  bonded  debts,  which  he  had  thus  collected,  should  be  con- 
aidered  as  bonded  debts  against  his  estate,  and  have  a  prefei^ 
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«iioe  orer  his  siniple  oontmot  debts:  Oardsien'a  Eaecidom  t. 
Lorfs  JBxectdors^l  Desan^Eq.  208.  This  was  going  as  far  as  we 
should  gOy  should  we  hold  that  the  money  was  received  hj 
Hains  as  administrator.  There  those  debts  were  no  more 
bonded  debts,  than  Hains  is  administrator  here. 

But  we  attain  the  same  end  bj  taking  another  Tiew  of  this 
case,  which,  I  think,  is  the  proper  one  on  which  it  should  be 
decided.  Authorities  are  not  wanting  to  show  that  Hains  re- 
ceived this  money,  as  guardian  of  these  in&nts,  and  as  such, 
they  may  claim  an  aooount  for  it^  if  they  choose.  In  Newbvrgh 
T.  Bichentaffe^  1  Vem.  296,  "  the  lord  keeper  observed  that 
Littleton  says,  if  a  man  intrades  upon  an  infant,  he  shall  receive 
the  profits  but  as  guardian,  and  the  in&nt  shall  have  anaccotmt 
against  him  in  this  court  as  against  a  guardian.  *'  And  in  the 
case  of  Van  Epps  v.  Van  DeuKn,  4  Paige,  71  [26  Am.  Dec.  616], 
the  chancellor  says:  *'A  mere  stranger,  or  wrong-doer,  who 
takes  possession  of  the  property  of  an  infant,  and  receives  the 
rents  and  profits  thereof,  may,  in  equity,  be  considered  as  the 
guardian  of  the  io&nt,  and  may  be  compelled  to  account  as 
such." 

Upon  principle,  too,  as  well  as  authority,  should  the  infant 
be  entitled  to  an  account  against  him  as  guardian.  Itwouldbe 
a  stnmge  rule  of  equity,  indeed,  if  the  infant  were  not  as  well 
protected  against  the  violence  of  the  wrong-doer,  as  he  is  against 
Ae  peculations  of  an  appointed  guardian.  If  he  receive  the 
money  of  the  infant,  and  use  it,  he  is  estopped  from  denying  that 
hereoeived  it  as  guardian,  andso  is  his  representative.  The  de- 
sign of  the  legislature  in  giving  the  priority,  which  is  provided 
for  in  the  third  classiflcation,  was  to  protect  those  who  were  not 
able  to  protect  themselves,  and  this  case  comes  not  only  within 
the  policy  and  intention  of  the  law,  but,  as  I  have  endeavored 
to  duyw,  within  its  literal  construction.  A  construction  which 
would  exclude  these  complainants  from  the  benefits  of  this  pro- 
vision, would  be  superficial  indeed.  The  decree  of  the  court  be- 
low was  correct,  and  is  affirmed  with  costs. 

Decree  affirmed. 

WiLsoH,  0.  J.,  and  Thomas,  J.,  gave  no  opinion. 

OvASDiAV  OAV  voT  UsbGarial  or  WABD^sEaxAix  far  wnd%sahriitsaw, 
nor  will  he  bo  allowed  intarett  for  moDeya  adyanoed  beyond  the  ward's  in- 
codm:  MeDcwtU  ▼.  CkUdweU,  16  Am.  Deo.  635.  In  Mampm  y.  DtOdmy,  80 
Id.  699,  it  is  held  that  a  ooort  of  ehanoery  will  sanotion  saoh  use  of  the  ward's 
fundi  by  a  testamentary  guardian  as  it  would  have  antboriaed  him  to  make 
■pen  a  speeial  appBoation  to  it.    See  the  same  case  as  to  allowwMSs  to  a 
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gottrdiMi  lor  diothfaig;  sabiiitenoe,  etc,  hmuflhed  to  the  ward.  In  Band 
▼.  Loekwood,  98  CI.  223,  the  principal  oaae  la  cited  to  the  pdnt  that  eoc* 
penditom  by  a  guardian  from  hia  ward'a  estate,  except  for  neoeasarieo^ 
ahoold  be  approved  by  the  ooort  before  they  are  made.  Such  ezpeoditnresy 
even  for  maintflnanoft,  will  not  be  aUowed  ont  of  the  capital,  ezoept  in  a 
oaae  of  very  strict  necessity:  Ovmmku  ▼.  Ovmmina,  15  Id.  84.  A  ooort  of 
equity  is  general  gnardian  of  all  infants  within  its  Jurisdiction:  SmUk  ▼• 
SaeieUf  5  Oilm.  544.  As  infants  are  incapable  of  protecting  their  own  in* 
terests,  they  can  not  be  guilty  of  laches:  Id.,  citing  the  principal  case. 

HuBBAHD  ov  Admistratbdl  OB  BxBouTBix,  FowsBS  An  LuLsajToa  ovi 
See  Wlggin  v.  StpeU,  39  Am.  Dec  718. 

CoNaTBuonoK  ov  Sz^tdtb  ACOOBDDro  TO  ns  Equity:  See  BUsMf  ▼• 
Blaimeify  30  Am.  Dec  574. 

Stbakobb  OB  Wboko-dokb  mat  bb  CoiiaiDBBBD  OuABDiAir  nr  Egmrr, 
and  held  to  accoont  as  such  where  he  takes  possession  of  an  infanVs  property 
withoat  aathority.  A  father  may  be  compelled  to  accoont  lor  property  of 
bis  infant  child  of  which  he  has  enjoyed  the  benefit:  Van  Spp$  t.  Vam  Dmh 
<«H  26  Am.  Dec  516 


Walbadt  V.  Bbown. 

(1  Oxuuv,  897.] 

Fabtt  .BATZBO  Olaim  bz  dbuoto  IS  "  Cbbditob"  wnmv  Staaroia  av 
Vbaudb  or  Iluboib,  avoiding  sales  in  f  raod  of  creditors.  Henoe^  a  sale 
made  by  a  defendant  in  a  pending  soit  for  slander,  with  intent  to  de- 
frand  the  plaintiff  oot  of  any  Jodgment  he  may  recover,  is  void  as  againsi 
sooh  plaintiff 

Tbbspass  de  bonia  ayportoHs.  The  iiatoze  of  ihe  oaae  appean 
from  ihe  opinion.  The  coort  below^  haying  insiaraoted  the  jiuy 
that  if  they  should  find  that  the  Bale  mentioned  in  the  opinion 
was  fiaudulent,  they  should  find  for  the  defendants^  granted  a 
second  instniotion  on  the  prayer  of  the  plaintiff,  which  is  stated 
in  the  opinion.  The  court  then  granted  a  third  instruction  on 
the  prayer  of  the  defendants,  to  the  effect  that  if  the  sale  in 
question  was  fraudulent,  "  it  was  void  as  to  subsequent  as  well 
as  antecedent  debts/'  Verdict  and  judgment  for  the  plaintiff, 
and  the  defendants  api>6aled. 

B.  F.  IHdley,  for  the  appellants, 

O.  P^era,  for  the  appellee. 

By  Oourt,  Oatoh,  J.  James  Bennett  brought  suit  for  slander 
to  the  June  tenn,  1842,  against  Zalmon  Toung,  which  was  tried 
at  the  September  term,  1842,  in  which  the  plaintiff  had  judg- 
ment, on  which  execution  was  issued,  and  put  into  the  hands  of 
Walradt,  sheriff  of  De  Ealb  county,  who,  by  virtue  thereof, 
levied  on  property  aUeged  to  belong  to  Toung,  and  advertised 
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and  sold  the  same,  a  part  of  which  each  of  the  other  defendants 
purchased.  Brown,  the  plaintiff  below,  claimed  to  be  the  owner, 
and  brought  this  action  for  trespass,  for  the  levj  upon  and  sale 
of  the  goods.  On  the  trial  at  the  circuit,  the  evidence  showed, 
that  between  the  commencement  and  trial  of  the  slander  suit, 
the  properly  levied  upon  was  sold  by  Young  to  Brown,  and 
there  were  many  veiy  strong  droumstances  proved,  tending  to 
show  that  the  sale  was  not  bona  Jide,  but  made  with  the  intent 
to  defraud  Bennett  out  of  whatever  judgment  he  might  recover 
in  his  suit  for  slander  against  Toung.  The  jury  found  a  verdict 
for  the  plaintiff.  At  the  request  of  the  phdntiff,  the  court  in- 
structed the  jury,  '^that,  although  they  should  find  the  said 
sale  to  be  fraudulent,  yet  if  they  found  no  subsisting  debt  due 
from  said  Toung  to  said  Bennett,  they  would  find  for  the  plainir 
UL'*   To  this  the  defendants  excepted,  and  now  assign  for  error. 

In  deciding  on  the  logalily  or  illegaliiy  of  this  instruction,  it 
is  neoesaaiy  that  we  should  give  a  construction  to  our  statute  of 
frauds.  The  second  section  provides  in  substance,  that  evezy 
sale  of  property  made  to  defraud  creditors  of  their  actions,  debts, 
suits,  accounts,  penalties,  or  forfeitures,  or  those  who  shall  pur- 
chase the  same  proi>erty,  shall  be  from  thenceforth  deemed  and 
taken  only  as  against  the  person  or  persons,  etc.,  whose  debts, 
suits,  demands,  estates,  interests,  bj  such  fraudulent  sale,  shall 
or  might  be  in  any  wise  disturbed,  hindered,  delayed,  or  de- 
frauded, to  be  clearly  and  utterly  void.  It  is  insisted  that  par- 
ties having  claims  or  causes  of  action  arising  ex  ddido  are  not 
protected  by  the  statute,  the  word  **  creditors''  alone  being  used; 
but  I  am  now  satisfied  from  a  more  careful  perusal  of  this  stat- 
ute, that  the  word  **  creditors"  here  is  not  used  in  its  strict  tech- 
nical sense,  but  that  it  means  all  parties  who  have  demands, 
accounts,  interests,  or  causes  of  action  for  which  th^  might 
recover  any  debt,  damages,  penalty,  or  forfeiture.  Such  are  the 
interests  which,  the  statute  expressly  says,  shall  be  protected, 
and  consequently  all  persons  having  subh  interests  must  be  in- 
cluded in  the  word  *'  creditors.''  The  words  '*  person  or  per- 
sons" used  in  the  latter  part  of  the  clause,  are  broad  enough  to 
extend  the  meaning  of  the  word  ''  creditors,"  if  the  intention  of 
the  legislature  were  otherwise  doubtful. 

It  has  always  been  held,  that  by  the  provisions  of  the  statute 
18  Eliz.,  all  persons  having  causes  of  action,  whether  arising 
from  tort  or  contract,  were  equally  within  its  provisions.  In 
that  statute,  the  words  "  creditors  and  others"  are  used,  and  it 
is  insisted  that  by  omitting  the  words  '*  and  others,"  the  legis- 
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laioze  intended  to  exclude  all  bat  teohnical  ciwliiotiL  But  I 
findy  that  those  woids  have  been  treated  as  nnmeaaing  and  nee- 
lees  by  the  English  ooarts,  for  in  Cadogan  v.  Ejemkett,  2  OoTvp. 
434»  Lord  Mansfield  flajB:  **  The  fonner  of  theee  statnteB  (IS 
Eliz.)  relates  to  creditors  only,"  so  that  he,  at  least,  in  extend- 
ing ilie  provisions  of  this  statute  to  those  who  had  caoses  of  ac- 
tions, arising  ex  ddido,  most  have  indiided  them  within  the 
tern  **  creditors;''  although  I  am  aware  that  in  some  of  the 
American  courts,  at  least,  resort  has  beoi  had  to  the  oBLpresnion 
*'  and  others,"  to  protect  such  interests.  But  these  statutes  may 
be  considered  as  rather  deelaratoiy  of  what  the  common  law 
was,  than  as  establishing  a  new  principle.  In  the  same  esse 
ilie  court  said:  ''  The  principles  and  rules  of  the  common  law* 
as  now  uniyersally  known  and  understood,  axe  so  strong  against 
fraud  in  eveiy  shape,  that  the  conmion  law  would  have  •^^"^'fl 
erreiy  end  proposed  by  the  statute  of  13  Eliz."  It  may  be,  that 
at  the  common  law,  persons  haying  no  demands  at  the  time» 
against  the  fraudulent  vendor,  and  not  intended  at  all  to  be  af- 
fected by  it,  might  take  advantage  of  a  fraud  attempted  to  be 
perpetrated  on  another,  who  alone  had  a  right  to  complain;  sad 
if  so,  ilien  to  that  extent  these  statutes  may  be  oonsiddred  as 
xestrictive>  but  no  further.  We  fully  agree  with  his  lordship 
when  he  says:  "  These  statutes  can  not  receive  too  liberal  a 
construction,  or  be  too  much  extended  in  suppression  of 
fraud." 

I  do  not  think  that  the  third  instruction,  which  was  given  aft 
the  request  of  the  defendant,  and  which  seems  to  be  contradio* 
toxy  to  the  second,  so  qualified  it,  as  not  to  mislead  the  joxy* 
As  this  is  sufficient  to  reverse  the  judgment,  and  settles  the  only 
important  question  of  law  arising  in  the  case,  it  is  unnecessaiy 
to  look  into  the  evidence  to  see  whether  it  waxianted  the  finding 
of  the  juiy.  The  judgmentis  reversed  with  costs,  and  the  causa 
remanded. 

Judgment  reversed. 

Pabtt  HAvnro  Claim  op  Damaomb  worn  Tobt  is  QtaSDnoa,  imdor  the 
niinou  stfttate  aguxwi  teadnleat  oony^yanoes:  Bomgard  r,  Bloel^  81  HL  180^ 
citing  the  principal  came. 

"Cbxditobs"  PBoxsorxD  AOAoraT  F&AvniTLBiiT  OowsTASon^  who 
in  general:  See  AtfeMaoa  v.  KtOif,  99  Am.  Dec  860. 
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Tableton  v.  Yjjsisb. 

[1  OlXMAH,  410.] 

DoxiixuiRr  or  Bquitt  Oladovo  AmsifATivx  Riuif  mvil  Mek  U  hf 
wiy  of  ft  orow-liill,  bat  he  may,  in  his  answer,  rely  an  any  matter  "wbUk. 
■howB  the  oomplainant  not  entitled  to  the  relief  fti^<m<Ml  in  hie  bUL 

Ambwbb  nr  FoBBOLoeusB  Suit  mat  Sxt  up  Aobudoqit  SusaiQVBrf  to 
the  exeoation  of  the  mortgage,  whereby  the  mortgagee  was  to  snirendor 
the  mortgage  and  notes  npon  a  oonyeyanoe  in  fee  of  part  of  the  pfwrrimw, 
and  show  that  the  defendant  has  perfonned  the  lame  by  eoceooting  and 
tendering  sncir  %  oonveyanoe,  which,  being  refused  by  the  onmplainant^ 
is  bronght  into  oonrt^  and  if  the  defense  is  sastained  the  biU  most  be 
dismissed,  though  the  defendant  can  not,  without  a  oroes>bill,  have  the 
notes  Borrendered  and  the  mortgage  oanoeled. 

DlfSim    OT   SCATDTB  OV  FRAUDS  MTT8T  BB  SpSCHAXXT  tSBBOTED  OH  la  ths 

pleadings  in  a  suit  in  eqnity,  or  it  will  be  deemed  waived. 
OoMPLAnTAST  nr  Equitt  Beltino  on  STATxm  of  Fraum  to  delsat  a  d^ 
fense  set  np  in  the  answer,  ooold  formerly  do  so  by  a  speolal  rsplicatJcm, 
bat  that  form  of  pleading  is  now  disosed,  and  he  most  now  take  adyan- 
tage  of  the  statnte  by  amending  his  bill,  so  as  to  anticipate  and  avoid  the 
defense. 

OiNXBAL    REPLIGATIOir  WaIVXS  BSNEflT  OF  StATDTB  OF  FEAUDB  SS  a  d^ 

fanse  against  an  agreement  set  up  in  the  answer. 

Bill  to  foreclose  a  mortgage.  Decree,  pro  oonfesso^  for  the 
plaintiff,  and  the  defendant  brought  error.  The  laots  appear 
from  the  opinion. 

J.  T.  Skiari  and  B.  8.  Edwards,  for  the  plaintiff  in  enor. 

X.  W.  Boss  and  J.  Lambom,  for  the  defendant  in  error. 

Tbxat,  J.  Vietes  fil^d  a  bill  in  chancery  to  foreclose  a  mort- 
gage, executed  by  Tarleton  to  secure  the  payment  of  three  prom- 
issory notes.  Tarleton  answered,  admitting  the  statements  of 
the  bill,  but  aUeging  in  substance  that  after  the  execution  of 
the  notes  and  mortgage,  an  agreement  was  made  between  the 
complainant  and  the  defendant,  whereby  the  defendant  was  to 
convey  in  fee  to  the  complainant,  a  part  of  the  mortgaged  prem- 
ises, and  the  complainant  was  thereupon  to  discharge  the  notes 
and  cancel  the  mortgage;  that  in  pursuance  of  the  terms  of  this 
agreement,  the  defendant  made  out  and  tendered  a  deed  to  the 
complainant,  who  refused  to  receive  it;  whereby  the  defendant 
alleges  that  the  notes  were  paid,  and  prays  that  they  may  be 
given  up,  and  the  mortgage  canceled.  The  deed  is  copied  into 
the  answer,  and  referred  to  as  an  exhibit  in  the  cause.  It  ap- 
pears to  be  executed  by  Tarleton  and  his  wife,  and  is  regularly 
acknowledged.  The  complainant  excepted  to  the  answer,  be- 
cause it  introduced  new  facts,  which  were  the  proper  subjeci- 
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mfttter  of  a  cEo»-faiIL  The  exception  was  vaf ened  to  the 
ter,  who  xeported  that  the  same  was  Talid,  and  ought  to  be 
allowed;  whexenpon  an  order  was  made,  allowing  the  defend- 
ant nntfl  the  first  day  of  the  next  term  to  amend  hia  answer  and 
file  a  eroes-lnll.  At  the  next  term,  the  Ull  was  taken  for  ooa- 
fessedy  and  a  decree  made,  requiring  the  defendant  to  pay  to  the 
complainant,  on  or  before  the  first  day  of  the  socoeeding  term, 
the  som  of  two  hundred  and  fifty-eight  dollars  and  eighiy-eofen 
cents,  the  amount  found  due  on  the  notes  and  mortgage.  From 
that  decree  Tarleton  prosecutes  a  writ  of  error. 

The  only  question  raised  by  the  assignment  of  enois  is  as  to 
the  sufficiency  of  the  answer.  In  equity,  a  defendant  may,  ia 
his  answer,  rely  on  any  matter  which  shows  that  the  complain- 
ant is  not  entitled  to  tilie  relief  he  claims  by  his  bilL  If  the  de- 
fendant succeeds  in  establishing  such  a  defense,  there  must  be  a 
denial  of  the  relief  sought,  and  a  dimmiflsal  of  the  bill.  He  is 
not,  however,  permitted  to  go  further  than  to  defeat  the  com- 
plainant. He  can  use  his  answer  for  the  purpose  of  defensSt 
but  not  for  the  purpose  of  obtaining  relief  on  his  part  If  he 
claims  affirmative  relief,  he  must  seek  it  by  way  of  an  original 
or  cross-bill:  BaUance  v.  UnderhiU,  3  Scam.  453.  So  much  of 
the  answer,  therefore,  as  asks  for  the  surrender  of  the  notes  and 
the  cancellation  of  the  mortgage  is  irrelevant,  and  must  be  di^K 
regarded.  This  part  of  the  answer  would  be  the  proper  subject 
matter  of  a  cross-bill. 

The  residue  of  the  answer  is  not  obnoxious  to  the  exception 
taken  to  it.  Admitting  its  allegations  to  be  true,  the  complain- 
ant is  not  entitied  to  a  foreclosure  of  the  mortgage.  By  the 
terms  of  the  agreement  disclosed  in  the  answer,  the  notes  and 
mortgage  were  to  be  fully  satisfied,  by  the  conveyance  in  fee  to 
the  complainant  of  a  portion  of  the  premises  embraced  in  the 
mortgage.  The  answer  shows  a  performance  of  this  agreement 
on  the  x>art  of  the  defendant,  as  far  as  it  was  in  his  power  to 
perform.  He  executed  the  deed  and  tendered  it  to  the  com- 
plainant, and  on  his  refusal  to  accept  it,  he  brings  it  into  court, 
and  insists  on  the  specific  performance  of  the  agreement.  He 
has  thus  kept  the  tender  good,  and  manifested  a  readiness  to 
carry  the  agreement  into  full  efifect.  If  his  defense  is  sustained, 
the  deed  can  be  withdrawn  from  the  files,  and  handed  over  to 
the  complainant.  The  defendant  has  done  all  that  he  can  do 
to  complete  the  execution  of  the  contract.  He  has  been  pre- 
vented from  consummating  it  by  the  wrongful  act  of  the  com- 
plainant.    Under  such  circumstances,  the  complainant  should 
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be  required  to  adhere  to  the  contzaoty  and  pezf  orm  its  conditiona 
on  hifl  part.  This  can  in  effect  be  done  in  fhiB  case,  by  denying 
him  any  relief  and  by  diSTniflwing  his  bill.  We  are  of  the  opin- 
ion that  the  circuit  court  erred  in  adjudging  the  answer  to  be 
insufficient. 

It  is  suggested,  howeyer,  that  the  agreement  set  up  in  the 
answer  is  Toid  by  the  statute  of  frauds.  It  does  not  appear 
whether  the  contract  was  in  writing,  or  by  parol.  Whether  ob- 
noxious to  the  statute  or  not,  we  are  not  now  called  on  to  de- 
cide. It  is  a  settled  principle  in  equity,  that  a  party,  to  avail 
himself  of  the  benefit  of  the  statute  of  frauds,  must  specially 
insist  on  it.  If  he  fails  thus  to  rely  on  it,  he  will  be  deemed  to 
have  waived  and  renounced  the  advantage  to  be  derived  from  its 
provisions:  Thornton  v.  Vixughan  and  Henry ^  2  Scam.  218;  Dyer 
V.  MiHin,  4  Id.  146;  Story's  Eq.  PL  590;  Cooper's  Eq.  PI.  266; 
Cozine  v.  Graham,  2  Paige,  177.  The  defendant,  in  order  to 
avail  himself  of  the  benefit  of  the  statute,  must  set  it  up  by 
plea,  or  insist  on  it  in  his  answer.  The  only  difficulty  is  in  de- 
termining how  the  complainant  may  take  advantage  of  the  stat- 
ute, by  applying  it  to  a  transaction  first  introduced  into  the  case 
by  the  answer.  The  better  opinion  is,  that  he  should  do  it  by 
amending  his  bill.  Formerly,  when  special  replication  was  al- 
lowable,  he  could  insist  on  the  statute  in  his  replication.  That 
form  of  replication  is  now  disused  and  superseded  by  the  gen- 
eral replication,  which  merely  puts  in  issue  the  truth  of  the 
answer.  A  general  replication  would,  therefore,  have  the  effect 
of  waiving  the  benefit  of  the  statute.  Amendments  of  the  bill 
have  been  substituted  in  the  place  of  special  replications.  What 
the  complainant  could  formerly  insist  on  in  a  special  replication, 
he  may  now  do  in  an  amendment  to  his  bill.  He  may  amend 
the  charging  part  of  his  bill  by  anticipating  the  defense,  and 
allege  new  matter  in  avoidance  of  it.  He  can,  in  this  way, 
answer  or  explain  any  new  matter  disclosed  by  the  answer.  If 
the  circum:  inces  of  the  case  are  changed  by  the  answer,  the 
amendment  of  the  bill  becomes  necessary,  in  order  to  shape  the 
case  accordingly:  Story's  Eq.  PI.  521, 675, 679;  Cooper's  Eq.  PL 
880-332. 

The  decree  of  the  circuit  court  is  reversed,  with  costs,  and 
the  cause  remanded  for  further  proceedings  consistent  with  this 
opinion. 

Decree  reversed. 

SoATBS,  J.,  dissented.    Thomas,  J.,  gave  no  opinion. 
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AmajuxEvm  Bbjkf  mat  be  Awakdsd  to  Dsitinoant  or  Equitt,  when: 
See  Owhtfft^  Ckue^  17  Am.  Deo.  311.  In  Mamm  t.  McCfirr,  28  EL  324,  it  ii 
held,  citing  the  principal  oaae,  that  affinnative  relief  can  not  be  granted  to 
the  defendant  on  his  answer  in  equity,  bnt  only  on  a  oroa»>bill  praying  retief. 

CoMFLAnrAirr  Dbsibiko  to  Set  itf  attt  Facts  in  Atoidanoi  of  matten 
relied  upon  by  the  defendant  in  a  suit  in  equity,  where  special  replications 
are  disoaed,  may  do  so  by  proper  charges  in  lus  bill,  by  way  of  anticipation,  or 
he  may  introduce  such  facts  after  answer  by  an  amendment  to  lus  bilL  A  gen- 
eral replication  will  not  do,  as  it  merely  puts  in  issue  the  truth  and  suffi- 
ciency of  matters  stated  in  the  answer:  White  v.  Morriaon^  11  HL  306,  citing 
the  principal  case. 

Statutx  or  Frauds  must  bb  Plbadbd:  E&may  t.  ChrUm^  18  IlL  480,  cit- 
ing Tarletm  t.  Ftetetf.  In  Oivenn  ▼.  CaUUr^  2  Am.  Dec  686,  it  is  held  thata 
defendant  wishing  to  avail  himself  of  the  statute  of  fraads,  is  not  required  In 
his  answer  to  confess  or  deny  the  parol  agreement  alleged  in  the  Wl^  since 
the  law  declares  it  void.  Bat  in  Talhoi  ▼.  JBoioen,  10  Id.  747,  it  is  decided 
that  a  defendant,  to  avail  himself  of  the  statute.  In  answer  to  a  bill  for  spe- 
cific performance,  on  the  ground  that  the  agreement  rests  in  parol,  must  either 
deny  the  agreement  or  plead  the  statute. 


GONOYEB  V.   WaBBEN. 

[1  OiuiAjr,  486.] 

VsrsoB  or  Rbaltt  Waives  his  Libn  bt  Taking  Sboubitt  for  the  pur* 
chase  money  other  than  the  purdhaaer's  own  obUgation.  The  lien  Is, 
therefore,  waived  by  taking  from  the  purchaser  notes  of  third  pessons 
payable  to  him  at  a  future  day  and  assigned  by  him  to  the  vendor. 

Failubb  to  Assbrt  Vendob's  Lien  for  three  years  furnishes  a  strong  pre> 
sumption  that  it  is  considered  waived. 

Bill  to  enforce  a  yendor's  lien.    Bill  dismisaed  on  demnner 
and  the  plaintiff  brought  error.    The  opinion  states  the  facts. 

W,  K.  TUcomb  and  E.  Keating y  for  the  plaintiff  in  error. 

W.  Thomas^  for  the  defendants  in  error. 

By  Court,  Tbeat,  J.  The  bill  in  this  cause  was  filed  in  July, 
1843,  and  sets  forth  substantially  the  following  facts:  In  Feb- 
ruary, 1840,  the  complaiiiant  sold  and  conyeyed  a  tiact  of  land 
to  Thomas  Warren  for  the  consideration  of  two  thousand  dol- 
lars. Warren  gaye  her  in  payment  two  promissory  notes,  one 
for  one  thousand  three  hundred  and  seyenty-fiye  dollars,  dated 
April  1,  1839,  drawn  by  John  F.  Darby,  as  president  of  the 
Missouri  Silk  Company,  in  fayor  of  Warren,  and  by  him  in- 
dorsed; the  other  for  six  hundred  dollars,  dated  Noyember  15, 
1839,  drawn  by  John  B.  Fairbanks  in  fayor  of  Warren,  and  by 
him  indorsed.  The  bill  then  charges,  that  the  complainant  re- 
ceiyed  the  notes  in  payment,  on  the  representations  of  Warren 
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{hat  {he  same  were  good,  and  would  be  paid  at  maturity;  and 
not  as  collateral  security,  and  in  discharge  of  her  equitable  lien 
on  the  land;  that  the  notes  were  worthless,  and  have  ncTcr  been 
paid  in  whole  or  in  part.  The  bill  further  charges,  that  George 
E.  Warren,  in  December,  1841,  with  full  knowledge  of  the  fore- 
going &cts,  purchased  the  land  of  Thomas  Warren  and  received 
a  conyejance  therefor.  The  bill  makes  the  Warrens  defendants, 
and  concludes  with  the  prayer  that  they  may  be  compelled  to 
pay  the  notes,  and  in  default  thereof,  that  the  land  may  be  sold, 
and  the  proceeds  applied  to  the  payment  of  the  purchase  money. 
The  defendants  demurred  to  the  bill.  The  circuit  court  sus- 
tained the  demurrer,  and  dismissed  the  bill.  To  reverse  that 
decision,  this  writ  of  error  is  prosecuted. 

The  only  point  in  the  case  is,  whether  the  bill  on  its  faoe 
shows  that  the  complainant  has  a  lien  on  the  land,  for  the  pay- 
ment of  the  purchase  money.  In  the  decision  of  this  question, 
we  do  not  deem  it  necessary  to  review  the  various  decisions  on  the 
subject  of  the  equitable  lien  of  the  vendor  of  real  estate.  The 
doctrine  properly  deducible  from  the  leading  authorities  is,  that 
the  seller  waives  the  Hen,  whenever  he  takes  distinct  security  for 
{he  payment  of  the  purchase  money .  The  mere  taking  of  Que  bond, 
bill,  or  note  of  the  vendee,  is  not  of  itseU  regarded  as  an  act  of 
waiver,  for  such  instruments  are  only  the  evidence  of  the  debt. 
But  the  taking  the  bond,  bill,  or  note  of  the  purchaser  with 
security  is  evidence  that  the  vendor  does  not  rely  on  the  lien, 
but  on  the  security,  and  extinguishes  the  Uen.  The  lien  is  also 
discharged  by  the  taking  of  any  independent  security,  such  as  a 
deposit  of  stock,  a  pledge  of  goods,  a  mortgage  on  veal  or  per- 
sonal estate,  or  the  responsibility  of  a  third  person:  4  Kent's 
Com.  153;  2  Stor/s  Eq.  Jur.  475,  note  2;  2  Sug.  Y.  and  P.  59; 
Brown  v.  GHlman,  4  Wheat.  255;  Fish  v.  Hawland,  1  Paige,  20; 
WrUiams  v.  Boberts,  5  Ohio,  85. 

On  the  principle  of  these  authorities,  we  are  clearly  of  the 
opinion,  that  the  complainant  is  not  entitled  to  the  relief  she 
claims  by  her  bill.  It  is  evident  from  the  facts  disclosed  in  the 
bill,  that  she  waived  her  lien  by  receiving  and  relying  on  other 
security  for  the  payment  of  the  purchase  money.  She  conveyed 
the  land,  and  received  in  payment  the  promissory  notes  of  third 
persons,  payable  at  a  future  day,  indorsed  by  the  vendee.  In 
so  doing,  she  relied  on,  as  security  for  payment,  the  responsi« 
bility  of  the  makers  of  the  notes,  and  the  contingent  liability  of 
the  purchaser,  as  the  assignor  of  the  notes.  If  she  had  taken, 
as  security  for  the  payment  of  the  purchase  money,  the  responsi- 
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faOity  of  tbe  maken  of  the  noteB,  her  lien  would  ha^e  been  ez- 
ttngniBhecL  The  tad  that  the  leBponsibility  of  the  sendee  was 
Bupeiadded,  makes  it  the  more  mamfeet  that  she  rdied  on  the 
notee,  and  not  on  the  land  for  secnzitj.  These  facts  of  them- 
selTes  fnllj  discharged  the  lien,  unless  there  was  al  the  time  an 
express  reservation  of  it.  Again,  she  permitted  more  than  three 
jears  to  elapse  before  she  made  any  attempt  to  assert  a  lien  on 
the  land.  This  long  delay,  lAoUy  nnaoooonted  for,  famishes 
a  strong  presumption,  that  the  lien,  was  considered  as  waived. 
It  is  tme  the  bill  alleges  that  she  did  not  intend  to  discharge 
the  lien,  bat  the  fscts  stated  in  the  bill  are  inconsistent  with  the 
troth  <rf  this  allegation*  The  farther  allegation,  that  the  notes 
were  recdTcd  on  the  representations  of  Wazren  that  they  were 
good,  when  in  fact  they  were  worttdess,  does  not  change  the 
character  of  the  case.  This  allegation  may  be  trae,  and  yet  the 
complainant  may  have  entirely  renoonced  her  eqaitaUe  lien. 
Whether  the  secority  was  valueless  or  not,  she  nevertheless  at 
the  time  relied  on  it,  and  not  on  the  land.  She  does  notchaige 
that  Warren  acted  in  bad  faith,  in  making  the  representations. 
If  he  had  made  them  withafraudulent  intent,  and  therebyinjured 
her,  another  question  might  arise.  These  equitable  liens  on 
real  estate  are  generally  unknown  to  the  world,  and  frequently 
operate  injuriously  on  the  rights  of  crediton  and  purchasers, 
and  ought  not  to  be  enforced  but  in  cases,  where  the  right  is 
dearly  and  distinctly  made  out. 

On  the  whole  case,  we  are  fully  satisfied  with  the  decision  of 
the  circuit  court,  and  its  decree  is  affirmed  with  costs. 

Decree  affirmed. 

Vbndob'8  Lish,  Waxvxb  or:  See  the  note  to  SchnMif  t.  BagoH,  28  Am. 
Dec.  199,  in  which  the  prior  ceaes  in  this  seriee  on  that  sabjeot  are  odleoted. 
See  abo  ManhaU  ▼.  Ohrittmu,  d9  Id.  199;  HaU  ▼.  CUeh,  Id.  827,  and  the 
notes  thereto.  Other  caeee  relating  to  the  vendor's  lien  are  Olarhe  t.  Ckardif 
87  Id.  625,  and  Briggs  ▼.  HiU,  38  Id.  441.  And  see  the  notes  to  those  oases. 
That  the  vendor  waives  his  lien  either  by  an  express  agreement  to  that  effect 
or  by  taking  real  or  personal  security  for  the  porohase  money*  snoh  as  a 
mortgage  or  the  purchaser's  note  wi^  surety,  or  a  third  person's  note,  Is 
held,  citing  the  principal  case,  in  Chifin  ▼.  BUmehar,  17  OaL  74;  TruiUes  v. 
Wright,  11  JXL  606;  Bichards  y.  Learning,  27  Id.  432;  Cowl  v.  FanMHa,  37 
Id.  185;  AfeLaune  v.  Thomas,  39  Id.  294;  BaynUm  v.  OhampUn,  42  Id.  64, 
65;  Kirkham  v.  Boston,  67  Id.  603.  As  where  the  conveyance  is  to  a  maxried 
woman,  and  her  husband's  note  is  taken  for  the  purchase  money:  Andrews  v. 
Oolenusn,  82  Id.  27.  So  the  lien  is  waived  by  retaining  the  title  bonds  as 
security:  Warner  v.  Scott,  63  Id.  372.  Similarly  a  material-man's  lien  is 
waived  by  taking  security:  Kinzey  v.  Thonuts,  28  Id.  606 
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PtiXjMLEioH  V.  Dawson. 

[1  OlUIAll,  644.] 

16  Fmivb  Damaos  vbom  Divsbsiov  oy  Waxkbooubsi  »  pLiintut  tuiog 
tlMnlor  may  introdiioe  evidence  of  the  ooet  of  oooitniotiDg  the  defend- 
ant's mill  on  the  same  atream,  and  of  the  yearly  rent  of  the  mill,  tc 
ahow  at  what  expense  he,  the  plaintiff,  might  make  the  water  available. 

EiFAMAW  Profbiitob  HAS  BiOHT  TO  UsB  ov  Stbbam  flowing  throogh  his 
land  for  culinary,  agrioaltazal,  and  hydianlio  porposes  without  adulter- 
ation, diminution,  or  alteration,  except  from  detention  for  lawful  pur- 
poses fay  other  proprieton  above  him. 

DiTKBsiov  or  Watxbooubsi  by  a  riparian  proprietor,  without  returning 
it  to  its  natural  channel  before  reaching  the  land  of  a  proprietor  below, 
is  unlawful  and  subjects  the  wrong-doer  to  an  action  for  damages  fay  the 
lower  proprietor. 

PloivinT  IV  9rEXAx  n  Ihdivisxbli,  each  proprietor  being  entitled  to  the 
use  of  the  whole  of  it  as  it  flows  through  his  land,  and  one  proprietor 
can  not  appropriate  a  specific  portion  of  it  to  his  use  to  the  exclusion  of 
those  below  him. 

DaMAOS  is  PBESUMXD  FBOlf  A  DiVXBSION  OP  A  StBBAM. 

HbW  TBIAL  TO   ESTABLK    PaBTT    TO    RbOOYKB  NOMINAL  VlMDlCTIVa  DaM- 

AOB  will  not  ordinarily  be  granted,  but  it  is  otherwise  where  the  action 
is  brought  to  try  a  question  of  permanent  right. 

Oase  for  diyersion  of  a  stream.  Yerdict  and  judgment  for  the 
defendant,  and  the  plaintiff  brought  error.  The  case  appears 
from  the  opinion. 

/.  N.  Arnold,  for  the  plaintiff  in  error. 

O.  Peiers  and  E,  E,  Harvey ,  for  the  defendant  in  error. 

By  Oourt,  Sgates,  J.  Oase,  for  diverting  a  stream,  called 
"Crystal  Lake  Outlet,"  from  plaintiff's  land.  Defendant, 
Dawson,  pleaded  the  general  issue,  to  which  there  was  a  replica- 
tion to  the  country;  also  a  special  plea  that  he  was  owner  of  a 
tract  of  land  above  the  land  of  the  plaintiff,  embracing  the  said 
stream,  upon  which  he  erected  a  dam,  and  upon  it  cut  a  race, 
through  which  he  turned  the  waters  of  the  stream  to  his  mill 
below,  on  his  own  land,  leaving  enough  water  passing  along  the 
natural  channel  for  all  reasonable  uses  and  useful  purposes  of 
the  plaintiff,  and  so  doing  no  injury  to  the  plaintiff.  The 
pli^iTififf  traversed  the  ownership  of  the  land  above  him  on  the 
stream  being  in  the  defendant,  and  also  the  averment  of  his  re- 
ceiving no  injuiy  by  the  diversion  and  issue  to  the  countiy. 

Upon  the  trial  the  plaintiff  showed  title  to  his  premises  as  al- 
leged. It  also  appeared  that  the  stream  was  about  one  rod 
wide,  and  about  one  foot  in  depth;  that  its  fall  from  where  it 
entered  to  where  it  left  plaintiff's  land,  was  about  four  feet 
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four  inches,  and  mnB  quick.  Dawson  bmlt  a  dam  abo^e  plaint- 
tfPs  land,  and  cut  a  laoe  to  his  mill,  and  then  retomed  the  wa- 
ter to  its  former  channel,  below  plaintifiTs  land.  About  three 
fourths  of  the  water  runs  through  the  race.  There  is  enough 
still  passing  the  natural  channel  for  agricnltural  and  domestic 
uses.  The  plaintifiTs  witnesses  set  an  aTerage  damage  done  to 
the  plaintiff  by  diverting  the  stream  at  five  hundred  dollars* 
partly  in  the  beauty  of  the  stream,  partly  in  the  salability  of 
the  properly,  and  partly  in  the  loss  of  the  water  power.  The 
last  item  is  fixed  at  one  hundred  and  fifty  dollars  in  making  up 
the  estimate;  and  if  only  half  the  stream  belonged  to  plaintiff, 
then  at  half  that  sum,  though  they  state  that  half  the  water 
would  be  useless  as  a  power,  and  that  item  should  then  be 
stzicken  out  of  the  estimate.  The  defendant's  witnesses,  and 
of  equal  number,  do  not  think  plaintiff  at  all  injured  by  divert- 
ing the  water;  and  a  part  of  them,  who  were  millwrights,  state 
that  it  would  cost  the  plaintiff  more  to  make  the  water  available 
as  a  power,  than  it  would  be  worth  in  its  use,  and  so  conclude, 
as  their  opinion,  that  he  Ib  not  injured.  The  plaintiff  asked 
questions,  and  prox>osed  to  show  the  cost  of  constructing  the 
mill  and  race  of  defendant,  and  the  yearly  value  of  the  mill,  for 
the  purpose  of  showing  at  what  cost  and  of  what  value  he  might 
make  the  power  available  to  him.  The  court  excluded  this  evi- 
dence by  an  instruction  to  the  jury,  and  plaintiff  excjpted;  and 
also  to  the  second,  third,  and  fourth  instructions. 

The  second  instruction  was,  that  if  the  jury  believe,  from  the 
evidence,  that  the  diversion  of  the  watercourse  by  the  defend- 
ant did  not  damage  the  plaintiff,  up  to  the  time  of  commencing 
this  suit,  they  ought  to  find  for  the  defendant;  3.  That  plaintiff 
can  only  recover  such  damages  as  he  sustained  up  to  the  time 
of  commencing  this  suit,  by  reason  of  the  diversion  of  the  water 
from  its  original  channel,  under  all  the  circumstances;  4.  That 
although  the  defendant  may  not  have  shown  any  right  by  title 
deeds,  to  the  land  on  the  opposite  shore,  yet,  if  the  plaintiff  is 
not  damaged  by  diverting  the  water  from  the  stream  passing 
through  his  land,  the  jury  ought  to  find  for  defendant.  The 
jury  found  the  defendant  not  guilty.  A  motion  for  a  new  trial 
was  overruled,  to  which  plaintiff  excepted.  These  several  de- 
cisions and  instructions  are  assigned  for  error. 

For  the  purpose  of  showing  the  value  of  the  water  power  to 
the  plaintiff,  and  at  what  expense  it  might  be  made  available, 
he  offered  to  prove  the  cost  of  construction  of  defendant's  works, 
and  the  vidue  of  the  yearly  rent  of  his  mill.    This  evidence,  I 


Dec.  1844.]  PLUMLEiaH  v.  Dawson.  201 


think,  was  pertinent  as  tending  to  establish  a  material  fact,  ta 
wity  the  amount  of  damage,  hy  depriTation  of  the  stream'. 
Some  of  the  defendant's  witnesses  had  given  an  opinion,  that 
the  use  of  the  water  was  valueless  to  the  plaintiff  as  an  hjdiaulio 
power,  on  account  of*  the  great  expense  in  constructing  the 
necessary  works  to  make  it  available.  The  jury,  having  a  de- 
scription of  the  land  over  which  defendant's  race  runs,  and 
the  fall  at,  and  situation  of  his  mill,  with  the  cost  of  constmo- 
tion,  and  its  yearly  value,  might  much  more  readily  arrive  at  a 
proper  estimate  of  the  yearly  value  of  this  stream  to  the  plaintiff 
for  hydraulic  purposes,  when  informed  of  the  character  of  the 
surface  of  his  land,  over  which  a  race  should  run,  the  fall  at, 
and  situation  for  a  mill  upon  his  premises. 

This  evidence  should  have  gone  to  the  juxy,  not  as  a  rule  of 
damages,  but  as  tending  to  show  that  the  stream,  which  had 
been  diverted,  might  be  made  valuable  as  a  power,  and  that  by 
its  diversion,  he  was  damaged.  The  instruction  excluding  it  is 
eiror.  The  instructions  seem  to  proceed  upon  the  ground  that 
the  plaintiff  must  prove  a  special  damage,  to  entitle  him  to  a 
recovery  for  a  diversion.  I  apprehend  that  this  is  an  erroneous 
principle.  A  watercourse  begins  ex  jure  natufw,  and  having 
taken  a  certain  course  naturally  can  not  be  diverted:  Shury  v. 
P^^99^»  8  Bulst.  889.  Aqua  currU  ei  debet  currere :  MerriU  v. 
Parker,  1  Ooxe,  460;  so  that  all,  through  whose  land  it  natu- 
rally flows,  may  enjoy  the  privilege  of  using  it  for  culinary, 
agricultural,  and  hydraulic  purposes,  without  adulteration, 
diminution,  or  alteration,  except  so  far  as  it  may  suffer  that 
diminution  by  detention  for  lawful  uses  above.  Every  riparian 
proprietor  has  an  undoubted  right  to  use  it  for  hydraulic  pur- 
poses, yet  he  must  so  use  it  as  to  do  no  injtuy  to  any  other 
riparian  proprietor;  for  no  one  has,  strictly  speaking,  a  property 
in  the  water  itself,  but  a  simple  use  of  it,  and  this  is  the  neces- 
sary result  of  the  perfect  equality  of  rights  among  all  the  pro- 
prietors, of  that  which  is  common  to  all:  Tyler  v.  Wilkinson,  4 
Mason,  400.  The  water  power  to  which  the  riparian  proprietor 
is  entitled,  consists  in  the  fall  of  the  stream,  when  in  its  natural 
state,  as  it  passes  through  his  land,  or  along  the  boundary  of  it; 
or,  in  other  words,  it  consists  of  the  difference  of  level  between 
the  surface  where  the  stream  first  touches  his  land,  and  the 
sur&oe  where  it  leaves  it:  HcCdlmoTU  v.  Whiiaker,  8  Bawle,  84 
[88  Am.  Dec.  102].  And  he  must  allow  it  to  pass  from  his  land 
in  its  accustomed  chaimel.  These  general  principles  seem  to 
be  the  law  in  England,  Scotland,  and  the  United  States:  Angell 
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on  Wateroouraes,  11-20,  seo.  8,  and  anthorities  there  xefexied 
to.  It  is,  therefore,  illegal  to  divert  a  wateroonree,  withoat  re- 
taming  the  water  to  its  natural  channel  before  it  reaches  r, 
riparian  proprietor  below:  Id.  18;  Beaky  y.  8haw^  6  East,  208; 
Brwjon  t.  Best,  1  Wils.  174;  Oolbum  v.  'Bioharda,  13  Mass.  420 
[7  Am.  Dec.  160]. 

The  property  in  the  water  is  indivisible.  The  opposite  or 
other  proprietors  in  common,  must  nse  it  as  an  entire  stream,  or 
whole,  in  its  natural  channel  or  bodj,  for  there  can  be  no  sever- 
ance into  parts  in  its  use  for  hydraulic  purposes,  at  least  with- 
out consent:  Angell  on  Watercourses,  14;  Vandenburg  t.  Van 
Bergen,  18  Johns.  215;  Webb  v.  Portland  Mdnufaciuring  Co.,  8 
Sumn.  189;  before  Justice  Story,  in  1838.  The  defendant,  there- 
fore, had  no  right  to  take  three  fourths  or  any  other  specific  pro- 
portion of  the  water  as  his  share,  and  divert  it  from  the  plaintiffs 
land.  He  had  a  right,  if  he  owned  the  land  above,  to  erect  a 
dam  and  hydraulic  works,  and  use  the  whole  stream  to  propel 
his  mill,  doing  no  unnecessaxy  damage  to  a  lower  proprietor, 
but  permitting  the  water  to  flow  to  him  in  its  accustomed  chan- 
nel. He  is  allowed  a  reasonable  use.  ' '  There  may  be  a  diminu- 
tion in  quantity,  or  retardment,  or  acceleration  of  the  natural 
current  indispensable  for  the  general  and  valuable  use  of  the 
water,  perfectly  consistent  with  the  use  of  the  common  right.'' 
And  if  not  *  *  positively  and  sensibly  injurious  by  diminishing  the 
value  of  the  common  right,  is  an  implied  element  in  the  right  of 
using  the  stream  at  all:"  Per  Story,  J.,  in  Tyler  v.  WUkimaon,  4 
Mason,  401;  MerrUt  v.  Brinherhoff,  17  Johns.  806  [8  Am.  Deo. 
404];  PlaU  v.  Johnmi,  15  Id.  217  [8  Am.  Dec.  233]. 

ThexQ  are  some  few  cases  in  which  the  doctrine  seems  to  be 
sanctioned,  that  there  must  be  proof  of  actual  damage  to  entitle 
the  plaintiff,  in  this  and  like  cases,  to  a  recovery,  as  in  WiUiams 
V.  Morland,  2  Bam.  &  Cress.  918.  But  this  case  was  rather 
questioned  in  Mason  v.  Hill,  5  Bam.  &  Adol.  27.  But  I  think 
the  doctrine  well  settled,  that  where  a  party  is  deprived  of  such 
a  right,  the  law  will  imply  some  damage;  for  otherwise  before 
the  party  might  be  able  to  prove  actual  damage,  the  wrong-doer 
might  acquire  a  right  by  prescription,  or  upon  the  presumption  of 
a  grant.  Thus  an  injury  is  likely  to  ensue  from  such  an  invasion 
of  his  right,  and  which  is  sufficient  damage  to  sustain  this  action 
for  the  recovery  of  nominal  damages  at  least,  and  so  establish 
his  right.  The  cases  on  this  principle  I  will  not  review,  but 
only  refer  to  Gardner  v.  Newburgh,  2  Johns.  Oh.  162  [7  Am.  Dec. 
526];  Palms  v.  HeblelhwaU,  Skin.  65;  Pastorivsr.  Fisher,  1  Bawle. 
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37;  AMy  t.  WkUe,  2  Ld.  Baym.  988, 948, 968;  Wdl:  .  WaOing, 
2  W.  Bl.  1283;  Hobson  y.  Thdd,  4  T.  B.  71;  Pindar  y.  Vad»wofih, 
2 East,  168;  Bclivar  Man.  Oo.  y.  Neponset  Man.  Co.,  lt>  Piok.  241; 
China  y.  Scuihwick,  12  Me.  241;  Crooker  t.  Bragg,  10  Wend.  200 
[26  Am.  Dec.  666] ;  Hunt  y.  Dcwman,  Oro.  Jao.  478;  Starling  y. 
Turner,  2  Ley.  60;  Martetti  y.  WOLiarM,  1  Bam.  &  Adol.  416; 
Blanchard  y.  ^a£er,  8  Oreenl.  263;  S.  0.,  Id.  268  [23  Am.  Deo. 
604];  Bower  y.  MU,  1  Bing.  N.  Gas.  649;  WOb  y.  Portland  Man- 
u/acttiring  Co.  U.  O.  O.  for  Maine,  3  Smnn.  189, 1838.  This  last 
case  is  directly  upon  the  question,  whether  th  plaintiff  will  haye 
a  right  of  action  for  a  diyersion  of  a  wateroooi  jC,  although  he  has 
sustained  no  actual  damages;  and  Justice  &  jorj  held,  after  ad- 
yerting  to  the  authorities  against,  and  for  tL.B  principle,  that  an 
action  would  lie. 

It  is  the  opinion  of  the  court,  that  an  action  will  lie  for  the 
yiolation  of  the  right,  without  proof  of  actual  damages,  and, 
therefore,  the  instructions  were  erroneous.  It  is  a  general  rule, 
that  courts  will  not  grant  new  trials,  to  CL^ble  the  plaintiff  to 
reooyer  merely  nominal  yindictiye  damageit.  But  although  the 
plaintiff  may  be  entitled  to  nominal  damages  only,  if  the  action 
be  brought  to  try  a  question  of  permanent  right,  as  in  this  case, 
a  new  trial  may  be  granted:  Ikimer  y.  Lewis,  1  Chit.  266;  S.  0., 
18  Oom.  L.  1^.  The  plaintiffs  haying  proyed,  yery  clearly,  a 
diyersion,  the  law  implies  some  damage,  if  it  be  not  justified; 
the  yerdict,  therefore,  is  against  the  eyidence.  For  both  reasons, 
a  new  trial  ought  to  haye  been  granted. 

The  judgment  is  reyersed  with  costs,  and  the  cause  remanded 
with  directions  to  award  a  venire  de  novo. 

Judgment  reyersed. 

Right  or  Bipabiak  PaopBisTOB  to  Uas  or  Stbiam  flowing  throngh  hii 
land:  See  Wadtwarth  v.  TVObtoon,  d9  Am.  Deo.  391;  NarUm  ▼.  Votenihie,  Id. 
220;  PreteaU  ▼.  WttUanu,  Id.  688,  and  the  notea  thereto  oolleoting  the  pre- 
▼iooa  oaaea  in  thia  aeriea  on  that  anbjeot.  One  riparian  proprietor  can  not  ao 
Impropriate  the  nae  of  a  atream  aa  materially  to  injore  others  jointly  inter- 
eated  in  it:  Canal  TnuUe»  t.  Havens,  11  lU.  657,  citing  the  principal  case. 

Damages  Pbxsukxd  fboii  DmcBsiOK  or  Watxbcoubss:  See  Chapmam 
y.  Thame$  Ufg.  Oo.^  38  Am.  Dec  401.  So,  from  oveiflowing  of  another'a 
land:  SeUtauparger  r.  Spear,  36  Id.  284,  and  from  eyery  other  yiolatioii  or 
infringement  of  another'a  l^gal  right:  8L  Clair  County  r.  Irwin,  16  BL  64; 
Mcdnmay,  Z^iUe^  33Id.  178,  citing  the  principal 
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KiiuuTioar  Dbjtxbxd  to  Shbriff  bxfobb  Lbtt  oy  Dmaau  Waseasv 
lor  not,  bat  not  levied  until  aftsrwania,  takes  preoedenoe  of  the  dJiUnwi 
warrant  if  the  goods  have  not  been  aotnally  sold  thereunder. 

XzBOunov  F1B8T  Dblivxbsd  to  Bbmbjww  Taxxb  PBaasDSHCXB  over  one 
•abeequently  delivered  bat  first  levied  if  the  property  has  not  been  wdd 
under  the  latter  writ  befose  the  first  is  levied;  otherwise  if  there  has 
been  a  sale. 

Knoonoir  asd  Judomcnt  lAEm  DwauaBUD  at  length  jmt  Yoimfr  J. 

AffBMED  case.    The  opinion  states  tbe  case. 

J.  Young  Scammon,  {or  the  plaintiff  in  error. 

8.  T,  Logan  and  A,  lAmocln^  tot  the  defendant  in  eizor. 

By  Court,  Touho,  J.  This  was  an  agreed  case  in  the  oonrt 
below.  The  record  shows  that  on  the  eighteenth  day  of  March, 
1842,  there  was  due  to  John  Dickey  from  one  Joeiah  T.  Betts, 
one  hundred  and  fifty  dollars,  for  the  rent  of  a  house  and  lot 
belonging  to  Dickey  and  occupied  by  Betts;  that  on  the  first 
day  of  May,  1842,  Dickey  caused  certain  personal  properly  of 
Betts,  foimd  on  the  demised  premises,  to  be  distrained  for  the 
payment  of  the  rent,  by  a  constable  of  Sangamon  county;  and 
at  the  July  term,  1842,  of  the  Sangamon  dronit  court,  reooyered 
a  judgment  against  Betts  for  the  amoimt  of  said  rent.  On  the 
eighth  day  of  March,  1842,  Bogers  deUvered  to  the  sheziff  of 
Sangamon  county  a  writ  of  fieri  fadaa^  duly  issued  from  tbe 
Ck>ok  circuit  court,  in  favor  of  the  said  Bogers,  and  against  the 
said  Josiah  T.  Betts,  for  the  sum  of  two  hundred  dollars,  and 
on  the  twenty-sixth  day  of  May,  1842,  and  before  the  return 
day  of  said  execution,  the  sheriff  levied  upon  the  personal  prop- 
erty then  in  the  hands  of  the  constable  by  virtue  of  the  said  dis- 
tress, and  took  the  property  out  of  his  possession. 

The  right  of  the  sheriff  to  take  the  property  from  the  con- 
stable, and  to  have  a  prior  lien  against  Dickey  to  satisfy  the 
execution  of  Bogers,  was  submitted  by  the  parties  to  the  court 
below  to  be  decided,  with  the  privilege  of  apx>eal  to  this  court; 
with  an  understanding,  that  if  the  court  should  decide  that 
Bogers,  or  the  sheriff,  for  his  benefit,  had  a  right  imder  tixe  fieri 
facias  execution,  to  take  the  j^raperty  from  the  constable,  and  to 
have  a  prior  Uen  against  Dickey  for  the  satisfaction  of  his  debt, 
then  the  court  should  order  the  sheriff  to  proceed  to  sell  the 
properly  for  the  benefit  of  Bogers;  but  otherwise,  to  redeliver 
it  to  the  constable  for  the  use  of  Dickey.    The  record  further 
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BhowBy  tibat  tbe  properly  lias  not  been  sold  either  by  yirtue  of 
the  difltreBB  or  fieri  facias.  The  oizcnit  court  decided  that  the 
flheriff  had  no  right,  under  the  droumstances,  to  take  the  prop- 
erty from  the  constabley  and  ordered  him  to  redeliver  it,  in 
pursuance  of  the  agreement.  This  decision  is  assigned  for  error 
in  this  court. 

The  question  is,  whether  an  execution  deUvered  to  the  sheriff, 
and  in  his  hands  at  the  time  a  distress  warrant  is  levied  by  tbe 
constable,  takes  precedence  of  the  leyy  by  the  constable,  where 
there  has  been  no  sale  of  the  properly  levied  upon.  The  ad- 
judged cases  upon  this  subject,  to  which  the  court  has  been 
referred,  are  numerous  and  conflicting,  and  we  are,  for  the  first 
time,  called  upon  to  determine  which  construction  we  will 
adopt  as  best  supported  by  the  weight  of  authority,  and  as 
best  calculated  to  subserve  the  ends  of  justice.  By  the  sixth 
section  of  the  act  concerning  landlords  and  tenants,  in  force 
June  1, 1827,  it  is  provided,  that  the  person  to  whom  the  rent 
is  due,  or  his  agent  may,  with  the  sheriff,  or  some  constable  of 
the  county,  cause  the  goods  of  his  tenant  to  be  distrained,  etc. 
By  the  third  section  of  the  act  to  exempt  certain  articles  from 
execution,  in  force  February  26, 1841,  it  is  further  provided, 
that  "  in  all  cases  where  distress  shall  be  made  for  rent,  before 
any  sale  shall  be  made  of  the  property  distrained,  it  shall  be  the 
duly  of  the  party  distraining  to  have  the  defendant  summoned 
before  the  circuit  court,  or  justioe  of  the  peace  if  the  demand 
shall  not  exceed  one  hundred  dollars,  and  then  and  there  prove 
his  demand  as  in  other  cases."  Under  the  provisions  of  the 
law,  Dickey  obtained  a  judgment  in  the  Sangamon  circuit  court 
against  Betts  for  one  hundred  and  fifty  dollars. 

The  sixth  section  of  the  **  act  concerning  judgments  and  exe- 
cutions," in  force  May  1, 1825,  provides,  "  that  all  executions 
shall  be  made  returnable  ninety  days  after  date,  and  no  writ  of 
execution  shall  bind  the  property  of  the  goods  and  chattels  of 
any  person  against  whom  such  writ  shall  be  issued,  but  from 
the  time  that  such  writ  shall  be  deUyered  to  the  sheriff  or  other 
officer,  to  be  executed;  and  for  the  better  manifestation  of  said 
time,  the  sheriff  or  other  officer,  shall  on  the  receipt  of  every 
such  writ,  indorse  upon  the  back  thereof,  the  hour,  day  of  the 
month,  and  year  where  he  received  the  same."  The  eighth  sec- 
tion of  the  Kentucky  statute  of  1796,  concerning  executions, 
provides,  "  that  no  writ  of  fieri  facias,  or  other  writ  of  execu- 
tion, shall  bind  the  property  of  the  goods,  etc.,  against  which 
such  writ  issued,  but  from  the  time  such  writ  shall  be  delivered 
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to  the  dieziffy  or  other  offioer,  to  be  execated/*  etc. :  1  littell'a 
Kentucky  Stat.  640.  Here,  it  will  be  peroeiTedy  that  the  lan- 
guage of  the  two  aots,  so  far  as  the  Kentucky  act  is  quoted,  is 
identical.  Under  this  statute,  the  court  of  apx>eals  of  that  state 
decided  in  the  case  of  Tabb  t.  Barris,  4  Bibb,  81, 82  [7  Am.  Deo. 
732],  that  the  lien  operates  only  to  preclude  the  defendant  from 
so  disposing  of  his  estate  as  to  prevent  it  from  being  taken  in 
execution;  but  that  as  between  different  execution  creditors,  no 
Hen  is  created  by  the  delivezy  of  the  execution,  but  only  by  the 
first  levy:  Arberry  v.  Noland,  2  J.  J.  Marsh.  421,  422;  KUby  t. 
Haggin,  8  Id.  211,  212.  But  if  an  officer  having  two  executions 
against  the  same  defendant,  should  levy  the  second  execution 
first,  he  will  be  liable  to  the  creditor  in  the  execution  first  deliv- 
ered, idthough  the  levy  and  sale  imder  the  junior  execution  will 
be  valid:  Kilby  v.  Hoggin^  supra.  So,  where  two  or  more  exe- 
cutions in  favor  of  different  parties  against  the  same  person, 
shaU  be  delivered  to  the  officer  at  different  times,  it  is  his  duty 
first  to  satisfy  that  which  first  came  to  his  hands;  and  if  he  holds 
an  older  and  junior  execution  in  his  hands  at  the  same  time,  and 
levies  the  junior  execution  first,  and  by  the  satis&ction  of  it, 
shall  so  exhaust  the  property  that  there  shall  not  be  sufficient  to 
satisfy  the  older  execution;  and  in  consequence  thereof,  the 
older  execution  is  satisfied  out  of  the  estate  of  the  surety  of  the 
defendant  in  the  older  execution,  the  officer  will  be  liable  on  a 
suit  on  his  official  bond,  for  the  injury  thereby  inflicted  on  such 
surety,  but  the  sale  on  the  junior  execution  will  be  good.  An 
officer  holding  the  oldest  execution  is  not  entitled  to  take  prop- 
erty out  of  the  hands  of  another  officer,  who  has  made  the  first 
levy,  although  made  in  virtue  of  a  younger  execution:  Stolon  t. 
Commonwealth,  2  Dana,  899;  GommonweaUh  etc.  v.  StraUon,  7  J. 
J.  Marsh.  91-98. 

The  principle  settled  by  the  Kentucky  decisions  in  reference 
to  this  subject,  therefore,  are:  First,  that  between  execution 
creditors  there  is  no  priority  of  Hen,  other  than  that  which  is 
secured  by  a  levy;  and  second,  that  when  several  executions  are 
placed  in  the  hands  of  different  officers,  each  competent  to  act, 
and  commanded  by  the  writ  to  do  so,  the  prior  Hen  attaches 
in  favor  of  the  first  levy,  though  made  upon  a  junior  execution, 
and  one  which  came  last  to  the  hands  of  the  officer:  KUby  v. 
Hoggin,  3  J.  J.  Marsh.  212,  213;  MUUon  v.  GommonweaUh,  1  B. 
Mon.  811  [36  Am'.  Dec.  580]. 

The  New  York  statute  declares  "  that  no  writ  of  execution 
shall  bind  the  property  of  the  goods,  but  from  the  time  the  writ 
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shall  be  delivered  to  the  sheriff:"  1  B.  L.  502.  The  constmo- 
tion  given  to  that  act  by  the  sapreme  court  of  New  York  is, 
that  after  the  writ  is  so  delivered,  the  defendant  can  not  make  an 
assignment,  or  do  any  other  act  to  divest  the  right  of  the  sheriff 
to  take  the  goods;  that  the  deliveiy  does  not  idter  the  property, 
but  it  continues  in  the  defendant  until  the  execution  is  executed, 
and  an  execution  is  said  to  be  executed,  when  a  sale  has  actu- 
ally taken  place:  Swain  v.  Morland^  1  Brod.  &  B.  870.  So,  if 
two  writs  of  Jieri  faciaa  are  delivered  to  the  sheriff,  and  he  sells 
under  the  junior  execution,  the  sale  can  not  be  avoided,  and  the 
party  injured  has  no  remedy,  except  against  the  sheriff.  The 
properly  of  the  goods  is  bound  by  the  sale,  and  can  not  be  taken 
by  the  execution  first  delivered,  and  the  reason  given  is,  "  that 
sates  made  by  the  sheriff  ought  not  to  be  defeated,-  for  if  they 
were,  no  man  would  buy  goods  levied  upon  by  b  writ  of  execu- 
tion:" Marsh  v.  Latorence,  4  Cow.  468;  SmaUcomb  v.  BucHng- 
ham^  1  Ld.  Baym.  262;  Payne  v.  Drewe^  4  East,  523;  Sofndford 
V.  Boosa,  12  Johns.  163;  Hotchkias  v.  McVickar,  Id.  403.  So, 
where  a  justice's  execution  was  levied  on  goods  which  were  sold, 
but  previous  to  the  levy  Ajieri/aciaa  execution  against  the  same 
goods  had  been  delivered  to  the  sheriff;  held,  that  the  levy  and 
sale  upon  the  justice's  execution,  changed  the  properly  of  the 
goods,  and  the  sheriff  could  not  afterwards  take  them:  Marsh  v. 
Lawrence,  4  Oow.  461.  But  a  Jieri/acias  delivered  to  the  sheriff 
takes  preference  of  an  attachment  levied  before  the>{./a.,  but 
after  the  delivery  of  the  fi.  fa,  to  the  sheriff:  WeUsT.  MarshaU, 
4  Id.  411.  It  was  decided  in  the  case  of  Ohampenois  v.  WhUe,  1 
Wend.  92,  that  after  a  levy  under  a  junior  Ji.  fa.,  and  the 
crfBcer  discovering  that  the  property  was  subject  to  an  older  ex- 
ecution, he  may  return  the  Ji.  fa.  nulla  bona,  and  such  return 
wv'll  be  regular.  The  rule  which  is  laid  down  in  such  cases,  is, 
that  so  long  as  the  property  is  not  actually  sold,  it  continued  in 
the  defendant,  and  the  prior  lien  having  attached,  will  be  en- 
titled to  the  precedence,  and  will  overreach  a  previous  levy  by  a 
junior  execution,  the  only  question  being  the  priority  of  the  Hen, 
while  the  general  property  of  the  goods  remains  in  the  defendant. 
The  principles  settled  by  the  New  York  decisions  are:  1.  That 
after  the  delivery  of  the^./a.  the  defendant  can  not,  by  assign- 
ment, or  other  act,  divest  the  right  of  the  sheriff  to  take  the 
goods;  2.  That  the  delivery  of  the^./a.  to  the  officer  does  not 
alter  the  general  property  in  the  goods,  but  it  continues  in  the 
defendant  until  the  execution  is  executed;  3.  That  the^.ya.  first 
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daUvered  will  have  the  priorify  of  lien,  and  take  tbe  goods,  al- 
though first  levied  upon  by  a  junior^. /a.  at  any  time  before  the 
goods  are  sold:  Wdl8  t.  MdrshaU,  4  Oow.  411;  4.  If  the  goods 
be  sold  on  a  junior  execution  before  a  levy  by  the  older  one,  the 
sale  is  yaHd:  Mirah  v.  Lawrence^  4  Cow.  468;  5.  That  the  lia- 
bility of  the  sheriff  to  whom  the  first  execution  is  deliTered,  will 
depend  upon  the  question  whether  he  is  guilty  of  negligence  in 
not  having  made  a  levy  before  the  sale  under  the  second  execu- 
tion; and  6.  If  two  executions  are  in  the  hands  of  the  same 
officer,  and  he  levies  and  sells  upon  the  one  last  delivered,  the 
purchaser  acquires  a  good  title  to  the  property,  yet  the  prooeedfl 
of  the  sale  in  the  hands  of  the  sheriff  will  be  ordered  by  the 
court  to  be  paid  to  the  plaintiff  in  the  first  execution  to  the 
amount  of  his  debt  and  costs,  leaving  the  residue,  if  any,  to  the 
plaintiff  in  the  second  execution:  Lambert  v.  Paulding ,  18  Johns. 
811;  Marsh  v.  Lawrence,  4  Oow.  469. 

The  English  statute  of  29  Oharles  n.,  c.  8,  enacts  "  that  no 
/ieri/acias,  or  other  vmt  of  execution  shaU  bind  the  properly  of 
the  goods,  but  from  the  time  such  writ  shall  be  delivered  to  the 
sheriff,  under-sheriff,  or  coroner,  to  be  executed;  and  for  the 
manifestation  of  the  time,  the  sheriff,  etc.,  upon  the  back  of  tbe 
said  writ,  shall  indorse  the  day  and  year  when  received."  Under 
this  statute,  which  is  similar  in  all  respects  to  our  own,  if  two 
writs  of  Jieri  facias  are  delivered  to  the  sheriff,  he  is  bound  to 
execute  that  which  is  first  delivered  to  him.  At  common  law, 
before  this  statute  was  enacted,  the  teste  of  the  writ,  and  not  the 
delivery,  governed  the  officer  as  to  precedence.  But  now,  in  a 
case  where  A.  delivered  a  Ji>/a.  to  the  sheriff  at  nine  in  the 
morning,  and  afterwards  at  ten  on  the  same  day,  B.  delivered 
another,  desiring  him  forthwith  to  execute  it,  which  he  did,  and 
sold  the  goods;  and  afterwards  executed  A.'Bji.fa,  on  the  same 
goods,  it  was  held,  that  the  first  sale  of  the  goods  was  valid, 
and  that  A.  had  remedy  only  by  action  against  the  sheriff:  6 
Bac.  Abr.  179;  SmaUcomb  v.  Bwckingham,  1  Salk.  820;  S.  0.,  1 
Ld.  Eaym.  251;  S.  C,  Carth.  419;  S.  0.,  5  Mod.  376;  Hutchin- 
son V.  Johnston,  1  T.  R.  729.  But  where  two  writs  oi  fi.fa. 
against  the  same  defendant  are  delivered  to  a  sheriff  on  different 
days,  and  no  sale  is  actually  made  of  the  defendant's  goods,  the 
first  execution  must  have  the  priority,  even  though  the  seizure 
were  actually  made  under  the  subsequent  execution:  Hulchinson 
V.  Johnson,  1  T.  B.  729.  So,  though  a  sheriff  make  a  warrant 
and  seizure  of  goods  imder  a  fi.fa.  last  delivered  to  him,  yet 
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the  plaintiff  in  &fi.  fa.  first  delivered  to  the  sheriff,  is  entitled 
to  be  first  satisfied  out  of  the  fruits  of  that  seizure.  This  shows 
that  if  a  sheriff  has  the  writ  in  his  office,  though  no  levy  be 
made  on  it,  if  he  afterwards  get  possession  of  the  goods,  though 
apparently'  bn  another  writ,  yet  his  possession  shall  inure  to  the 
use  of  the  first  writ;  and  that  the  goods  are  bound  by  the  writ 
in  the  sheriff's  hands  from  the  time  of  its  deliveiy  to  him:  Jonea 
V.  Aihertcn,  7  Taunt.  56,  57.  But  where  goods  are  sold  by  Tir- 
tue  of  a  levy  made  under  a  junior  execution,  the  sale  will  be 
good,  and  the  property  can  not  afterwards  be  taken  on  the 
senior  execution.  Although  an  extent  at  the  suit  of  the  crown 
takes  place  of  an  execution,  yet,  if  the  goods  have  been  actually 
sold  under  the  prior  execution,  the  extent  will  not  overreaoh 
the  sale:  Bybot  t.  Peckkam,  in  note  to  Hutchinson  t.  Johnston,  1 
T.  R.  730,  731;  Payne  v.  Drewe,  4  Bast,  544. 

The  doctrine  is,  llierefore,  well  settled  in  England,  which  this 
court  is  incHned  to  adopt:  First,  that  where  two  or  more  writs 
otfi.fa.  are  deUyered  at  different  times,  either  to  the  same  or 
different  officers,  and  no  sale  is  actually  made  of  the  defendant's 
goods,  the  execution  first  delivered  must  have  the  priority,  though 
the  first  seizure  may  have  been  made  on  a  subsequent  execution; 
second,  but  where  the  goods  are  actually  sold  by  virtue  of  a  levy 
made  under  a  junior  execution,  the  sale  will  be  good,  and  the 
property  can  not  afterwards  be  taken  from  the  purchaser  by  the 
senior  execution.  The  only  remedy  of  the  party  injured  is 
against  the  officer:  SmaUcomb  v.  Buckingham,  1  Ld.  Raym.  251; 
S.  C,  1  Salk.  320;  Payne  v.  Drewe,  4  East,  523.  The  case  of 
Payne  v.  Drewe,  referred  to  by  the  defendant's  coimsel,  is  not 
different  from  the  principles  as  here  laid  down.  Lord  Ellen- 
borough,  after  premising  that  the  decision  in  that  case  is  not 
contradictory  to  any  of  the  cases  or  principles  of  law  before  es- 
tablished in  the  courts  of  that  country,  simply  determines, 
**  that  where  there  are  several  authorities  equally  competent  to 
bind  the  goods  of  the  party,  when  executed  by  the  proper  offi- 
cer, that  they  shall  be  considered  as  effectually,  and  for  all  pur- 
poses, bound  by  the  authority  which  first  actually  attaches  upon 
them  in  point  of  execution,  and  under  which  execution  shall 
have  been  first  executed."  This  case  decides  no  more  than  this, 
that  where  a  levy  has  been  made  under  a  junior  execution,  and 
a  writ  actually  executed  by  a  sale  of  the  goods,  that  the  sale  will 
be  valid,  and  the  goods  can  not  afterwards  be  taken  by  the  offi- 
cer having  a  senior  execution.     So,  in  the  case  of  Bybot  v.  Pecl> 
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ham,  Michaelmas  term,  19  Geo.  m.,  supposed  to  be  in  conflict 
with  the  other  authorities,  it  appeared  afterwards,  by  a  more 
minute  examination  of  the  case,  that  there  was  an  actual  sale  of 
the  property:  BtUchinson  v.  Johnston,  1  T.  K.  730,  731,  note  a* 
citing  Bybot  v.  Peckham. 

In  regard  to  judgment  liens  upon  land,  created  by  statute, 
the  rule  is  entirely  different.  In  such  cases,  the  lien  commences 
with  the  judgment,  and  continues  as  long  as  the  statute  gives  it 
priority  over  other  liens;  and  the  circumstance  of  not  proceed- 
ing upon  it,  until  a  subsequent  lien  has  been  obtained  and  car- 
ried into  execution,  has  never  been  considered  as  divesting  the 
first  judgment  creditor  of  his  right  to  have  his  judgment  satisfied 
out  of  the  same  lands,  if  necessaiy.  In  the  case  of  mortgages, 
a  subsequent  mortgagee  can  not,  by  obtaining  a  decree  for  the 
sale  of  the  mortgaged  property,  obtain  precedence  over  a  prior 
mortgage,  in  respect  to  which  all  the  requisites  of  the  law  have 
been  complied  with;  and  a  statutory  lien  is  as  binding  as  a  mort- 
gage, and  possesses  the  same  capacity  to  hold  the  land  as  long 
as  the  statute  preserves  it  in  force:  Bankin  v.  ScoU,  4  Pet.  Cond. 
457.  The  difference  between  liens  upon  lands  and  personal 
property  is  this:  that  in  the  case  of  liens  upon  lands  created  by 
judgment,  which  is  matter  of  record,  the  law  implies  notice  to 
all  subsequent  incumbrancers  and  purchasers;  while  such  is  not 
the  case  in  regard  to  executions  against  personal  property, 
where  Hie  lien  attaches  from  the  time  of  the  delivery  of  the  ex* 
ecution  to  the  officer;  and  the  purchaser  of  the  goods  is  not 
presumed  to  suppose  that  the  officer  has  committed  any  impro- 
priety in  the  performance  of  his  duty,  and  is,  therefore,  pro- 
tected in  his  purchase:  Bankin  v.  Scott,  supra. 

Upon  the  whole,  we  think  the  sheriff  did  no  more  than  his 
duty  in  taking  the  property  from  the  constable,  and  that  the 
same  should  be  sold  for  the  satisfaction  of  Bogers'  execution. 
Judgment  of  the  court  below  reversed,  with  costs. 

Judgment  reversed. 

Priobitt  among  Executions  Dbuvsbed  at  DmEssNT  Timbs:  Sm 
MUlion  V.  CommonicecUth,  38  Am.  Dec.  680,  and  the  note  thereto,  collecting 
the  previous  cases  in  this  series.  See  also  Campbell  v.  Spence^  39  Id.  301 . 
The  doctrine  laid  down  in  the  principal  case  on  this  point  is  commented  on 
in  In  re  Tills,  11  Nat.  Bank.  Reg.  218,  220,  and  shown  to  be  different  from 
that  which  obtains  in  some  of  the  other  states 

Priority  among  Judgment  Liens:  See  Afidrews  v.  Doe  ex  dem,  Wilkes^ 
38  Am.  Dec.  450;  Commercial  Bank  v.  Coroner,  Id.  447;  Campbell  v.  Spence, 

Id.  301,  and  the  cases  referred  to  in  the  notes  to  those  decisions.    The 
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prindiwl  oaaa  la  died  ai  ao  aofhority  on  this  point  in  JEM  t.  FonSery,  M 
HI.  448;  Seammon  t.  SwartwoMif  85  Id.  845. 

Di8TB18810bRxiit:  See  i^notd  to  LiehtaUhaierT.  Thomp^ont  15  Am.  Deo. 
584.  SeealaoJTartfiiT.  Slkidfc^88Id.574,andnote.  Jn  Miffyan  y.  OampbeU^ 
22  WalL  882;  &  C,  11  Nat  Bank.  Beg.  532,  the  principal  oaae  is  referred  to  as 
recognizing  the  doctrine  that  a  landlord  has  no  lien  for  rent  before  levy  of  a 
distress.  Tliat  a  distress  for  rent  first  levied  will  be  postponed  to  an  execu- 
tion first  delivered  to  the  slieriir  bat  snbseqnently  levied,  is  a  principle  to 
wbieh  Bpgen  v.  /Mdfe^  is  dtad  in  /»  r«  Jod^n,  2  Biss.  240^  242. 
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BtBEET  V.   MONOHON. 

[7  BliAOXVOBD,  63.] 
THE  SpKAKINO  07  SLANDEROUS  WOBDS  IS  FBOVED^  the  Uw  impIlM 

that  they  were  false,  and  spoken  maliciously,  and  thia  Infersnoe  maat  be 
overoome  by  the  defendant  by  countervailing  proof. 

Tmbjxjkt, — ^The  General  Charaoter  o7  Plaintiff  for  truth  and  integrity 
may  be  considered  by  the  jury  in  an  action  of  slander,  where  the  alanderooa 
words  charge  perjury,  and  defendant  pleads  the  truth  of  the  ohaige, 
if  this  defense  has  been  doubtfully  sustained. 

Iiim— The  Defendant  to  an  Action  of  Slander  can  Prove  the  Trttth 
of  a  charge  of  perjury  only  by  two  witnesses,  or  by  one  witness  and 
strong  corroborating  oircumstanoes.  The  defendant  is  held  to  the  same 
proof  that  is  required  of  the  people  on  the  trial  of  an  indictment  for 
perjury. 

FuA  OF  Jitstifioation  to  an  Action  of  Slander  can  not  be  oonaid- 
ered  in  aggravation  of  damages,  if  the  evidence  introdnoed  in  its  support 
shows  that  defendant  had  reason  to  believe  the  charge  tnie.  What 
would  be  the  rule  if  the  evidence  in  support  of  the  plea  were  offered,  not 
determined. 

Action  of  slander.    The  opinion  states  the  case. 
8.  W,  Parker  and  O.  H.  Test,  for  the  appellant. 
(7.  B,  Smith  and  J.  S.  Newman,  contra. 

By  Court,  Blacxtobd,  J.  Monohon  brought  an  action  of 
filander  against  Byrket,  for  charging  him  with  perjury.  Plea, 
that  the  charge  was  true.  Eeplication,  de  injuria.  Verdict  and 
judgment  for  the  plaintiff. 

On  the  trial,  the  court,  on  the  plaintiff's  motion,  instructed 
file  jury  as  follows:  1.  If  the  statement  was  false,  and  was  d»- 
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libemtely  made,  with  a  ftill  knowledge  of  its  fUsity,  you  znay 
infer  the  cormpt  intention.  Whether  the  statement  was  thtia 
made,  or  whether  it  was  the  result  of  mistake,  ignorance,  or  in- 
advertenoe,  are  questions  for  your  determination,  looking  at  all 
the  facts  of  the  case.  2.  If  the  defense  be  doubtfully  sustained, 
jou  may  take  into  consideration  the  plaintiffs  general  character 
as  a  man  of  truth  and  integrity.  But  if,  on  the  contrary,  you 
should  be  satisfied  from  the  evidence  that  he  committed  peijuiy 
on  the  trial,  his  character,  however  good,  would  be  wholly  im- 
material. 8.  Two  witnesses,  or  one  witness  and  strong  corrobo- 
rating circumstances,  are  necessary  to  sustain  the  truth  of  the 
plea.  But  the  necessity  of  more  than  one  witness  is  confined 
to  the  proof  of  the  falsity  of  the  plaintiff's  statement.  As  to 
all  the  other  material  allegations  in  the  plea,  except  the  falsity 
of  the  statement,  one  witness  is  sufficient.  4.  To  sustain  the 
issue  on  the  defendant's  part,  he  must  have  proved  the  plea  of 
justification  to  be  true  by  two  witnesses,  or  by  one  witness  and 
strong  corroborating  circumstances;  and  if  he  failed  to  do  so, 
the  jury  must  find  for  the  plaintiff.  6.  The  only  issue  in  this 
cause  is,  whether  the  plaintiff  is  guilty  of  perjury  or  not?  and 
if  the  defendant  has  &iled  to  prove  that  his  plea  is  true,  and 
that  the  plaintiff  was  guilty  of  perjury,  it  is  a  great  aggravation 
of  the  slander  to  have  the  truth  of  the  charge  alleged  and  placed 
on  the  record  by  the  plea;  and  the  jury  should  take  it  into  con- 
sideration in  assessing  the  damages  against  the  defendant.  To 
all  these  charges  the  defendant  excepted. 

The  defendant  has  no  reason  to  object  to  the  first  instruction. 
When  the  plaintiff,  in  an  action  of  slander,  proves  the  speaking 
of  the  actionable  words  laid,  the  law  implies  that  they  are 
false,  and  that  they  were  spoken  maliciously,  unless  there  is 
evidence  sufficient  to  satisfy  the  jury  to  the  contrary;  YeeUes  ek 
Ue.  V.  Eeed  €tUx.,A  Blackf.  463  [32  Am.  Dec.  43];  Roberts  v. 
Camden^  9  East,  93.  The  second  instruction  is  unobjectionable. 
The  defendant  undertook  to  prove  that  the  plaintiff  had  com- 
mitted perjury;  and  the  jury,  in  making  up  their  minds  on  the 
subject,  had  surely  a  right  to  take  into  consideration,  if  the  de- 
fense was  not  clearly  proved,  the  general  good  character  of  the 
plaintiff  for  truth.  Indeed,  it  woidd  seem  that  such  evidence 
ought  never  to  be  withdrawn  from  the  jury,  though  it  will  often 
be  rendered  of  no  avail  by  the  nature  of  the  defendant's  evi- 
dence. If  the  plaintiff  were  indicted  for  the  offense,  it  would 
be  proper  for  the  jury,  in  making  up  their  verdict,  to  take  into 
consideration  his  general  good  character  for  truth:  Eoscoc'a 
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Crim.  Ev.  72;  and  the  law  must  be  the  same  in  the  case  before 
us.  The  third  and  fourth  instructions  are  correct.  There  could 
be  no  objection  to  them,  had  the  trial  been  on  an  indictment 
against  the  plaintiff  for  perjury:  Id.  686;  Beffina  y.  TaieSf  1  Oar. 
&  M.  182;  and  the  law  on  the  subject  must  be  the  same  in  this 
case.  See  Woodbeck  y.  KeUer,  6  Cow.  118;  OfuU  y.  Earlywine, 
4  Blackf.  460  [82  Am.  Deo.  40];  Chalmers  y.  Shachdl,  6  Oar.  & 
P.  475. 

The  fifth  instruction  is  erroneous.  The  plea  of  justification 
wall  not,  so  far  as  appears  by  the  record,  any  ground  for  increas- 
ing the  damages.  What  would  be  the  effect  of  the  plea^  if  no 
evidence  tending  to  sustain  it  was  giyen,  we  shall  not  now  de- 
termine. It  is  sufficient  for  the  decision  of  this  case  to  say» 
that  it  does  not  necessarily  follow,  as  this  instruction  supposes, 
that  the  justification,  if  not  {ully  proyed,  should  aggravate  the 
damages.  The  plea  may  not  haye  been  entirely  proved,  and  yet 
if  the  evidence  introduced  under  it  showed  that  the  defendant 
had  reason  to  believe,  from  the  plaintiff's  conduct,  that  the 
charge  was  true,  the  damages  could  not  be  increased  in  conse- 
quence of  the  plea,  as  the  evidence  given  under  it  would  then  go 
in  mitigation  of  damages:  Ohalmen  v.  ShackeU,  supra.  See  also 
Sanders  y.  Johnson,  6  Blackf.  60  [86  Am.  Dec.  664]. 

The  judgment  is  reversed  with  costs.    Cause  remanded,  etc. 

The  Dbtendart  nr  an  Action  ot  Slander  nnder  a  plea  in  jnitifioation  is 
held  to  the  same  proof  of  the  charge  that  the  people  would  be  were  the  plaintiff 
on  trial  under  an  indictment  charging  the  oflBnoe  of  which  he  ia  aoonaed  1^ 
the  Blanderoua  words:  LandU  v.  ShemUmy  1  Ind.  98;  WUaon  v.  BomeM,  45 
Id.  16a 

A  Failitrs  to  Sustain  a  Plea  in  Justifioation  in  Slandee  need  no* 
necessarily  be  considered  in  aggravation  of  damages,  and  a  charge  to  the  jury 
that  they  should  so  consider  it  will  be  cause  of  reversal:  Shank  v.  Oaat,  1 
Ind.  170.  Indeed  if  the  evidence  is  not  sufficient  to  sustain  the  plea,  yet  if 
it  k  enough  to  show  that  defendant  had  reason  to  believe  the  charge  true,  this 
should  be  considered  in  mitigation  of  damages:  ShouUy  v.  liiUerf  Id.  546. 
See,  however,  OUman  v.  LoweU^  24  Am,  Dec.  96,  which  holds  that  an  unsno- 
cessful  attempt  to  justify  enhances  the  damages. 


PBESIDENTy   TbUBTEES,   ETO.,   OF    GONNEBSVILLE  t;. 

Wadlbioh. 

[7  BukOXroBD,  102.] 

In  Action  fob  the  Price  or  Goods  Sold  with  Warbantt,  Fraud  may  be 
set  up,  under  the  geueral  issue,  though  the  fraud  consisted  in  representa- 
tions as  to  the  quality  of  the  goods,  which  were  not  covered  by  the 
ranty. 
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Willful  Misrkfbbsentation  of  Qualitt  is  not  Su7Fici£i:t  to  avoid  a 
sale  of  personal  property,  nnlees  the  defendant  was  deoeived  by  it,  and 
unless  it  fonned  an  indnoement  to  him  to  make  the  purchase. 

bniBB  Warbahtt  will  mot  Bkaoh  Opsn  YiaiBLa  DxFaois  ob  Quaij- 
ms  of  goods  sold,  whose  existence  is  dear  to  the  buyer,  though  they  are 
inooDsistent  with  its  terms.  Thos  though  a  fire-engine  is  warranted  to 
be  equally  effioacioas  with  others  larger  and  more  costly,  whereas  its 
inferiority  is  patent  to  ereiy  ordinary  observer,  there  is  no  breach  of 
warranty. 

ABSuimiT.    The  opimon  states  the  case. 
J.  8.  Newman,  for  ihe  plamtifBs. 
8.  W.  Parker  and  O.  H.  TM,  contra. 

By  Ooart,  Dswet,  J.  AssumpsU  by  Wadleigh  against  the 
precddent  and  trustees  of  Connenrnlle.  Two  counts  are  upon 
promissory  notes,  expressed  upon  their  face  to  be  given  by  the 
defendants  to  the  plaintiff  for  the  price  of  a  fire-engine.  There 
are  also  counts  for  a  fire-engine  sold  and  delivered.  .  Pleas,  1. 
General  issue.  2.  That  the  engine  named  in  the  several  counts 
was  warranted  by  the  plaintiff  to  work  and  perform  well,  etc. : 
that  it  did  not  work  well,  etc.,  but  was  wholly  useless  and  of 
no  value;  wherefore  the  consideration  of  the  several  promises 
had  wholly  failed,  etc.  3.  Same  as  the  second,  except  that  the 
avennent  of  no  value  is  omitted;  and  an  allegation  of  notice  to 
the  plaintiff  of  the  insufficiency  of  the  engine  and  of  a  request 
to  take  it  away  is  added.  4.  A  plea  very  properly  declared 
bad  on  general  demurrer.  6.  Same  as  the  ihird,  except  that  the 
warranty  is  more  particularly  set  forth,  and  is  shown  to  be  in 
writing.  To  the  second,  third,  and  fifth  pleas,  the  plaintiff  re- 
plied that  the  engine  did  work  and  perform  well,  etc.  Issue 
upon  the  replication;  verdict  and  judgment  for  tiie  plaintiff. 
The  defendants  prayed  the  court  to  instruct  the  juzy,  that,  if 
the  plaintiff  knowingly  and  falsely  represented  to  the  defend- 
ants the  engine  in  question  to  be  *'  as  good  as  a  larger  one  then 
in  use  at  Oxford,  Ohio,"  such  false  representation  was  a  fraud 
upon  them,  of  which  they  had  a  right  to  avail  themselves  in 
their  defense.  The  court  refused.  There  was  evidence  tending 
to  show  that  the  plaintiff  had  made  the  misrepresentation  im- 
plied by  the  charge  asked  for. 

It  was  competent  for  the  defendants  to  set  up,  under  the  gen- 
eral issue,  fraud  in  the  sale  of  the  engine,  although  there  might 
have  been  an  express  warranty  by  the  seller  which  was  not  vio- 
lated by  the  fraudulent  matter:  Steward  v.  Coesvelt,  1  Car.  &  P. 
23.    But  we  do  not  think  the  court  erred  in  refusing  to  instruct 
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the  juiy  as  requested.  Whether  4iie  willful  and  false  representa- 
tion made  by  the  plaintiff  amounted  to  fraud,  in  contemplation 
of  law,  depended  upon  the  circumstances  under  which  it  was 
made.  Of  these  circumstances  we  know  nothing,  not  even  that 
the  statement  was  made  at  the  time  of  the  sale;  but  supposing 
it  was,  there  is  nothing  in  the  record  to  show  that  it  had  any  in- 
fluence on  the  defendants  in  making  the  contract  For  aught 
that  appears  they  might  have  been  aware  of  its  falsity;  if  so,  it 
was  not  fraud  in  law;  they  were  not  deceived  by  it.  Or  the  de- 
fendants might  have  been  entirely  ignorant  of  the  capacity  and 
qualities  of  the  engine  at  Oxford;  if  such  was  the  fiact,  a  gen- 
eral statement  that  the  machine  they  were  about  to  purchase  was 
as  good  as  that  engine,  can  hardly  be  supposed  to  have  misled 
their  judgment  in  respect  to  the  power  and  quality  of  the  sub- 
ject of  the  contract.  We  certainly  can  not  pronounce  the  cir- 
cuit court  wrong  in  refusing  to  instruct  the  jury  that  the  mis- 
representation, though  willfully  made,  was  in  itself,  and  without 
reference  to  the  other  facts  of  the  case,  a  fraud  on  the  defendants. 

One  of  the  terms  of  the  express  warranty  set  out  in  the  pleas, 
and  proved  on  the  trial,  was,  that  the  engine,  sold  by  the  plaint- 
iff to  the  defendants,  would  *' answer  the  purposes  of  a  fire- 
engine  in  all  its  uses,  as  well  and  effectually  as  any  other  engine 
in  use  in  the  western  country."  It  appeared  from  the  evidence 
that  there  were,  in  the  western  country,  much  larger  and  more 
costly  engines,  which  were  more  effectual  in  extinguishing  fire 
than  the  warranted  machine.  And  the  court  permitted  the 
plaintiff  to  prove,  that  the  inferiority  of  the  latter  engine  (the 
cost  of  which  was  four  hundred  dollars)  to  those  laiger  ones 
was  plain  and  palpable  to  an  ordinaiy  observer,  and  instructed 
the  juiy,  that  if  they  found  such  inferiority  was  plain  to  com- 
mon observation,  and  that  the  engine  worked  as  well  and  effect- 
ually as  any  other  engine  of  the  same  size,  its  inferiority  to 
larger  machines  was  no  breach  of  the  warranty.  The  defendants 
objected  to  the  evidence  and  instruction. 

The  general  principle  is,  that  open,  visible  defects  or  qualities 
of  goods  sold  and  warranted  are  not  reached  by  the  warranty, 
though  they  are  inconsistent  with  its  terms;  for  the  seller  is  not 
supposed  to  warrant  against  defects  and  qualities,  whose  exist- 
ence is  clear  to  the  buyer  and  everybody  else:  3  Bl.  Com.  165; 
Dyer  v.  Hargrave,  10  Yes.  507.  On  this  principle,  we  think  the 
decision  of  the  circuit  court  can  be  sustained.  The  authorities 
referred  to  show  that  the  want  of  an  ear  to  a  horse,  or  a  roof  to  a 
house,  is  not  a  violation  of  a  warranty  that  they  were  respectively 
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perfect.  We  can  easily  conceive  that  the  inf  erioriiy  of  a  small  and 
«heap  fire-engine  to  a  large  and  costly  one,  is  as  palpable  to  a 
man  of  common  sense  as  tiie  absence  of  an  ear  to  a  horse  or  a  roof 
to  a  house;  and  it  is  past  belief  that  the  plaintiff  designed  to  war- 
rant that  such  inferiority  did  not  exist.  The  circnit  court  put 
the  question  of  a  breach  of  tiie  warranty  on  the  ground  that  if 
in  point  of  fact  it  was  plain  and  evident  to  a  common  observer 
that  the  engine  in  question  was  not  equal  in  efficacy  to  certain 
larger  engines,  the  inequality  was  no  violation  of  the  warranty; 
and,  in  our  opinion,  they  put  it  on  the  true  ground. 

The  defendants  moved  the  court  to  suppress  two  of  the  plaint- 
iff's depositions.  The  facts  were  these:  The  defendants  notified 
the  plaintiff  that  they  would  take  depositions  before  a  certain 
justice,  and  at  a  time  and  place  specified,  in  Ohio;  and  the 
plaintiff  gave  the  defendants  notice  that  he  would  take  deposi- 
tions before  the  same  justice  and  at  the  same  time  and  place. 
The  plaintiff  took  out  no  dedimus.  The  parties  attended  ac- 
eording  to  the  mutual  notices,  and  both  took  depositions  with- 
out objection;  the  defendant's  depositions  were  read  on  the  trial. 
The  court  overruled  the  motion,  and  refused  to  suppress  the 
plaintiff's  depositions.  The  objections  to  the  depositions  were, 
want  of  sufficient  notice,  and  of  a  dedimus  on  the  part  of  the 
plaintiff.  The  first  objection  is  clearly  groundless,  because  both 
parties  attended  at  the  taking  of  the  depositions;  and  we  think 
that,  under  the  circumstances,  the  second  should  not  prevail;  a 
deditnuB  on  the  part  of  the  plaintiff  was  waived  by  the  acts  of 
the  parties. 

The  judgment  is  affirmed  with  costs. 

See,  etmim,  Stueky  v.  (TZy&urn,  34  Am.  Deo,  690,  whioh  holds  that  an  ez- 
pnn  warranty  ooven  even  open,  notorioiu  defects  that  were  known  to  the 
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[7  Blaoktobd,  U2.] 

Orb  Who  Enters  vfok  Land  under  a  Contract  ot  Sale  is  but  a  Tbv- 
AST  at  Will,  until  the  execution  of  the  oonireyance,  and  though  he  maj 
hare  paid  the  purchaae  money,  his  tenancy  may  be  determined  by  a  de* 
mand  for  the  possession,  and  if  this  be  refosed,  the  possession  may  be  rs* 
covered  in  an  action  of  ejectment. 

Ejbctment.    The  opinion  states  the  case. 
O.  H,  and  C.  B,  Smithy  for  the  plamtiff. 
8.  W.  Farker.  contra. 


218  Doe  o.  Brown.  [Indiana, 

By  Court,  Blagkfobd,  J.  This  was  an  action  of  ejectment  on 
the  demise  of  Margaret  Brumfield  against  William  Brown,  for 
a  tract  of  land  in  Fayette  county.  Plea,  not  guilty.  The  cause 
was  submitted  to  the  court,  and  judgment  rendered  for  the  de- 
fendant. The  facts  are  as  follows:  The  lessor  of  the  plaintiff, 
being  the  owner  of  the  land,  contracted  with  the  defendant  and 
one  Bolton  to  sell  them  the  same  for  three  thousand  dollars, 
payable  by  installments.  A  title  bond  was  accordingly  exe- 
cuted by  tiie  vendor  to  the  vendees,  conditioned  for  a  convey- 
ance of  the  land  on  payment  of  the  purchase  money;  and  the 
latter  gave  their  notes  to  the  former  for  the  purchase  money, 
payable  agreeably  to  the  contract  of  sale.  The  notes  were  after- 
wards assigned,  and  a  judgment  on  some  of  them  was  obtained 
by  the  assignee.  Only  five  hundred  dollars  of  the  purchase 
money  have  been  paid;  the  legal  title  to  the  land  remains  in  the 
vendor;  and  Brown  is  in  possession.  Before  the  commence- 
ment of  the  suit,  the  lessor  of  the  plaintiff  demanded  posses- 
sion of  Brown,  and  the  same  was  refused.  The  defendant 
proved  by  parol  that  shortly  after  the  agreement,  Mrs.  Brum- 
field removed  from  the  premises,  and  that  he,  the  defendant, 
took  possession  of  the  same,  and  has  occupied  them  ever  since. 
This  parol  evidence  was  objected  to,  but  the  objection  was  over- 
ruled. 

The  facts  proved  by  parol,  supposing  the  evidence  admissible^ 
do  not  affect  the  case.  We  consider  the  law  on  the  subject  to 
be,  that  where  a  person  enters  into  possession  of  real  estate  un- 
der a  contract  of  sale,  the  vendor  may,  at  any  time  previously 
to  executing  the  conveyance,  demand  possession  of  the  premises, 
and  may  also,  if  the  demand  be  not  complied  with,  recover  the 
possession  in  an  action  of  ejectment.  The  following  case  sup- 
ports that  doctrine:  Ejectment.  The  lessors  of  the  plaintiff 
having  proved  their  title,  the  defendant  stated,  that  one  of  the 
lessors  had  agreed  to  sell  the  land  to  one  Blackwell,  who  had 
paid  five  hundred  and  twenty-four  pounds,  which  was  part  of 
the  purchase  money,  on  which  he  was  let  into  possession;  he  be- 
ing willing  to  pay  one  hundred  and  thirteen  pounds  more,  which 
was  the  residue  of  the  purchase  money,  on  a  proper  conveyance 
being  executed.  The  court  said  that  if  there  had  been  any  de- 
mand of  possession,  or  anything  to  determine  the  estate  at  will 
which  Mr.  Blackwell  had,  the  plaintiff  was  entitled  to  recover  at 
law.  The  plaintiff  then  proved  a  demand  of  possession,  and  the 
jury,  by  direction  of  the  court,  rendered  a  verdict  for  the  plaint- 

:  Doe  d.  BiaU  el  aH.  v.  Ji^iUer,  5  Car.  &  P.  595.    The  demand 
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18  in  such  cases  neoessaiy  in  order  to  place  the  vendee,  whose 
entry  was  legal,  in  the  situation  of  a  wrong-doer:  Bight  d.  Leuns 
ei  al.  T.  Beard,  13  East,  210;  Taylor  y.  MbCrackin,  2  Blaokf.  260; 
Stackhovse  et  al.  y.  Doe  d.  Beynolds  et  al.,  5  Id.  570. 

The  defendant  contends  that  he  was,  at  all  events,  entitled  to 
three  months'  notice  to  quit  by  virtue  of  the  statute  concerning 
tenants  holding  over:  B.  S.  1838,  p.  684.  The  statute,  how- 
ever, only  applies  to  cases  where  the  relation  of  landlord  and 
tenant  exists  between  the  parties,  a  rent  being  reserved;  but  hare 
there  was  no  tenancy  in  which  rent  was  payable,  and  the  case* 
iheref ore,  is  not  within  the  statute.  The  defendant  was  to  be 
sure  in  possession  of  the  premises  with  the  consent  of  the  lessor 
of  the  plaintiff,  but  that  was  all;  and  the  right  to  such  posses- 
sion was  determined  at  law  by  the  demand  of  the  possession  made 
before  the  commencement  of  the  suit. 

The  judgment  is  reversed  with  costs.  Cause  remanded,  etc. 

The  Vximsa  undsb  an  Bzsoutobt  Oont&aot  ot  Saub  ia  not  entitled  to 
the  poeBeeaion,  at  any  time  before  the  oontraot  is  ezeoated  by  the  delivery  of 
a  conveyance,  and  until  that  time  may  be  disposseased  by  hia  vendor,  if  he 
refoae  to  anxTender  the  poeaeaaion  on  demand:  Wrighi  v.  Blaehhif,  8  Ind.  108; 
Kratemayer  v.  Bunky  17  Id.  511,  citing  the  principal  caae. 

See  in  accordance  with  thia.  Holmes  v.  Schofidd,  29  Am.  De&  864;  bat  the 
vendee  ia  entitled  to  notice  to  qnit  and  demand  of  poeaeaaion  before  he  may 
be  aned  in  ejectment:  Haarle  v.  MeChy,  23  Id.  408. 


GoBiiE  V.  Gale. 

[7  Blaoxiobd,  918.] 

DoBMABT  Pabxvsb  Kkid  NOT  BE  JoiNSD  by  tno  oetenaible  partner  in  as 
action  npon  a  contract  entered  into  by  him  in  hia  own  name. 

Mtcranio's  Lnir  m  not  Waived  by  taking  the  notea  of  the  debtor,  nof 
by  giving  to  the  latter  a  receipt  aa  in  full  for  the  demand. 

Bill  in  equity.    The  opinion  states  the  case. 
J.  Morrison,  for  the  plaintiff. 
8.  O.  Stevens,  contra. 

By  Court,  Dbwet,  J.  This  ^was  a  bill  in  equity  to  enforce  a 
mechanio's  lien  against  certain  real  property.  It  appears  by  the 
pleadings,  exhibits,  and  depositions,  that  the  complainant,  Goble, 
contracted  with  GMe,  one  of  the  defendants,  to  build  for  him  a 
dwelling-house  on  certain  premises.  The  work  was  completed 
on  the  twenty-fourth  of  June,  1841,  and  G^e  then  executed  to 
Goble  several  promissoiy  notes  for  the  money  due  on  the  build- 
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ing  contract,  and  GoUe  gaye  Gale  a  receipt  in  full  for  it. 
One  of  the  notes,  and  the  only  one  unpaid  when  the  Inll  was 
filed,  was  for  ninety-seven  dollars  and  fiffy  cents,  payable  nine 
months  after  date.  On  the  day  of  the  maturity  of  this  note, 
that  is,  on  the  twenty-fourth  of  February,  1842,  Goble  filed  in 
the  oflSce  of  the  recorder  of  deeds,  notice  of  his  intention  to  hold 
a  Uen  on  the  dwelling-house  erected  by  him,  and  on  the  ground 
on  which  it  stood.  On  the  seventh  of  September,  1841,  Gale» 
being  indebted  to  Twining,  the  other  defendant,  in  the  sum  of 
one  thousand  seven  hundred  dollars,  mortgaged  the  premises  ta 
him  to  secure  that  sum.  Twining  having  no  knowledge  of  the 
lien  claimed  by  Goble.  The  mortgage  was  filed  for  record 
February  2,  1842.  Goble,  at  the  time  of  making  the  contract 
to  build  the  house,  and  at  the  time  of  filing  the  bill,  had  a  dor- 
mant partner,  one  Dutton;  but  the  contract  was  made  by  Goble 
in  his  own  name  exclusively,  and  GkJe  knew  nothing  of  the 
partnership.  The  bill  was  filed  in  May,  1842.  The  circuit 
court,  on  the  final  hearing  of  the  cause,  dismissed  the  bill  for 
want  of  equity,  and  decreed  costs  against  the  complainant. 

The  statute  on  which  the  bill  is  founded  gives  mechanics  a 
lien  on  buildings  constructed  or  repaired  by  them;  requires  any 
oHe  wishing  to  avail  himself  of  its  provisions,  "  to  file  in  the 
office  of  the  recorder  of  the  proper  county,  within  sixty  days 
after  the  debt  becomes  due,  notice  of  his  intention  to  hold  a 
lien  on  the  property  for  the  amount  claimed  to  be  due,"  etc. ; 
and  provides  that  the  bill  to  enforce  the  lien  shall  be  filed  within 
one  year  from  the  time  of  completing  the  work:  B.  S.  1838, 
pp.  412, 413.  It  is  contended  that  the  bill  can  not  be  sustained 
for  the  want  of  proper  parties,  the  omission  to  join  Dutton, 
the  dormant  partner  of  Gk>ble,  as  a  complainant,  being  fatal. 
This  objection  can  not  be  sustained.  In  common  law  suits  it 
is  settied,  that  a  person  contracting  exclusively  in  his  own 
name,  though  he  have  a  dormant  partner  interested  in  the  con- 
tract, need  not  join  such  partner  in  a  suit  on  the  contract:  1 
Chit.  PI.  13;  Coll.  on  Part.  393.  And  we  conceive  the  law  to 
be  the  same  in  equity:  Story's  Eq.  PI.  157,  note;  Hawley  v. 
Crwmer^  4  Cow.  717.  It  is  also  contended  that  Goble  waived 
his  lien  by  taking  Gale's  notes,  and  giving  him  a  receipt  in  full 
for  the  money  due  for  building  the  house.  We  think  othei^ 
wise.  A  vendor's  lien  is  not  extinguished  by  taking  the  pur- 
chaser's obligation  for  the  purchase  money.  2  Sug.  67,  68;  Boon 
V.  Murphy^  6  Blackf .  272.  Nor  does  the  vendor's  receipt  for 
the  purchase  money,  indorsed  on  the  conveyance,  affect  th» 
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lien,  piOYided  fhe  land  conveyed  be  not  actually  paid  for:  Oop- 
pin  T.  Coppin,  2  P.  Wms.  291.  The  taking  the  notes  and  giv- 
ing the  receipt  in  the  present  case  can  have  no  greater,  effect. 
They  are  not,  in  contemplation  of  law,  evidence  that  Goble 
waived  his  lien;  and  in  the  absence  of  evidence  of  such  inten- 
tion the  lien  holds  good. 

Another  objection  has  been  urged  to  the  sufficiency  of  the  bill. 
It  is  alleged  tibat  Goble  forfeited  his  lien  by  not  giving  timely 
notice,  nnder  the  statute,  of  his  intention  of  enforcing  it.  This 
objection  is  founded  upon  the  supposition  tiiat  the  sixiy  days, 
within  which  the  act  requires  the  notice  to  be  given  in  the  re- 
corder's office,  must  date  from  the  time  of  the  completion  of  the 
mechanic's  work,  and  not  from  the  time  when  the  money  due 
him  shall  be  payable  after  the  expiration  of  a  credit  given. 
This  is  not  an  open  question.  We  decided  in  the  case  of  i2oMfi- 
9on  el  cU.  V.  Mamey  etal.^B  Blackf.  329,  that,  when  a  credit  is 
given,  the  money  for  materials  furnished  is  not  due,  in  the  con- 
templation of  the  statute,  until  the  expiration  of  the  credit;  and 
that  giving  the  notice  within  sixty  days  from  that  time  is  suffi- 
cient. Goble  filed  notice  of  his  intention  to  rely  upon  his  lien 
on  the  day  Gale's  note  for  a  part  of  the  money  due  on  the  build- 
ing contract  became  payable,  and  of  course  preserved  his  lien. 
Twining,  consequently,  took  his  mortgage  of  the  pienuses  in 
question  subject  to  Goble's  incumbrance.  We  think  the  circuit 
court  erred  in  dismismng  the  bill.  There  should  have  been  a 
decree  in  favor  of  the  complainant. 

The  decree  is  reversed,  with  costs.  And  this  court,  finiling 
the  sum  of  one  hundred  and  eleven  dollars  and  thirty-seven 
cents  to  be  due  from  Gtale  to  Goble,  for  which  the  latter  holds 
a  lien  on  the  premises  mentioned  in  the  bill,  will,  unless  Gale 
or  Twining  pay  said  sum  with  interest,  and  the  costs  of  this  suit 
in  the  court  below  and  in  this  court,  to  the  clerk  of  this  court, 
on  or  before  the  first  day  of  the  next  term'  thereof,  decree  that 
the  premises  be  sold  to  satisfy  said  sum,  interest,  and  costs. 


Wajveb  07  MxoHANio's  LiEN. — ^The  waiver  of  saoh  a  lien  miut  either 
■riae  from  the  oonaent  of  the  mechanio,  express  or  implied,  or  else  finom  saoh 
a  line  of  conduct  as  has  estopped  him  from  asserting  it.  Natorally  the  most 
vexed  questions  arise  in  discussing  as  to  when  an  implied  consent  exists.  It 
seems,  however,  well  settled  that  taking  evidence  of  the  indebtedness  can 
not  alone  operate  such  a  waiver.  Thus  the  acceptance  of  the  debtor's  prom- 
issory note  is  not  alone  sufficient  to  effect  a  waiver  of  the  lien,  in  the  ab- 
Bsnoe  of  any  express  agreement  that  it  shall  so  operate:  8coU  v.  Ward,  4  G. 
Oreene,  112;  Logan  v.  AUex,  7  Iowa,  77;  Brady  v,  Andermnif  24  111.  110; 
Mix Y. Ely, 2  G.  Greene,  513;  Oreene  Y,Ely,ld.  606;  MUwamr.Sai^ardtZ 
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Minn.  147;  Otre  v.  Ctuhing,  5  Bosh,  304;  Edwards  y.  Deniekson,  28  N.  J. 
39;  Doane  v.  CUnton,  2  Utah,  417.  Though  the  note  is  payable  after  the 
expiration  of  the  time  limited  by  law  in  which  the  lien  must  be  filed,  yet 
the  lien  is  not  waived  if  it  be  payable  before  the  time  in  which  an  action  mnst 
be  brought  for  its  enforcement;  for  the  mechanic  is  allowed  to  file  the  lien 
before  his  note  has  fallen  due:  MUler  v.  Moored  1  E.  D.  Smith,  739;  Ashdown 
V.  Woodiit  31  Mo.  465;  McMwrray  v.  TayUyr,  30  Id.  264.  It  may  as  well  be 
said  here  that  if  the  note  given  was  negotiable,  it  must  on  the  trial  be  pro- 
duced and  surrendered,  in  order  that  the  maker  may  be  protected  against  any 
possibility  of  payment  to  an  innocent  indorsee. 

The  question  has  arisen  as  to  what  consequence  will  follow  if  a  note  given 
to  represent  a  debt,  secured  by  mechanic's  lien,  has  been  negotiated.  In 
Iowa  it  has  been  held  that  the  negotiation  of  the  note  absolutely  destroys  the 
lien:  SooU  v.  Ward,  4  G.  Greene,  112;  though  a  mere  attempt  at  negotia- 
tion will  not  cause  any  such  consequence:  HanoUy  v.  Waarde^  Id.  36^  The 
correct  view,  however,  seems  to  be  that  the  lien  will  revive  in  favor  of  the 
payee,  if  by  reason  of  the  default  of  the  maker,  he  becomes  liable  upon  his 
indorsement,  and  takes  up  the  note.  The  leading  case  in  support  of  this 
view  is  QrcLhean  v.  HoUt  4  B.  Mon.  61;  and  from  the  opinion  delivered  in 
that  case,  we  quote:  "  In  giving  the  lien  the  statute  did  not  intend  to  destroy 
the  personal  obligation  of  the  debtor,  nor  to  prevent  its  being  evidenced  in 
the  form  of  a  note.  The  security  which  will  prevent  or  destroy  the  lien  is 
something  in  addition  to  this  personal  obligation,  and  in  aid  of  it,  and  which, 
so  far  as  it  is  realized  for  the  benefit  of  any  holder  of  the  debt,  will  dischaige 
the  debtor*s  obligation  to  pay  it.  Construing  the  statute  literally,  this  secur- 
ity, in  order  to  effect  the  lien,  must  be  taken  by  the  person  to  whom  the  Uen 
is  given.  And  if  no  such  security  be  taken  by  the  mechanic  or  material-man, 
the  lien  attaches  and  stands  enforceable  by  bill  filed  by  him  within  the  year, 
making  a  clear  and  distinct  statement  of  the  claim,  etc.  Up  to  the  filing  of 
the  bill,  the  statute  places  no  other  restriction  or  condition  upon  the  existence 
or  enforceability  of  the  lien.  What,  then,  is  to  be  the  effect  of  the  assignment 
of  the  note  for  value  received  by  the  payee  under  his  responsibility  as  as- 
signor, and  his  regaining  the  note  by  refunding  the  consideration  received  for 
it,  either  before  or  after  it  becomes  due,  but  while  it  is  still  unpaid  by  the 
maker?  Surely  it  would  be  a  perversion  of  the  statute  and  of  the  transaction 
itself,  to  say  that  this  responsibility  of  the  assignor  is  such  security  as  de- 
stroys the  lien,  or  that  his  payment  to  his  assignee  in  obedience  to  that  re- 
sponsibility should  have  that  effect.  The  lien  is  given  to  secure  the  debt 
from  the  employer  or  owner  to  the  mechanic  or  material-man.  If  any  other 
security  be  taken  for  that  debt,  there  is  no  lien.  Now,  suppose  it  were  con- 
ceded that  the  assignee,  immediate  or  remote,  of  the  mechanic  or  material- 
man, being  the  proprietor  of  the  debt  from  the  employer  or  builder,  may 
destroy  the  lien  irrevocably  by  taking  security  for  that  debt,  the  assignment 
itself,  by  which  alone  he  becomes  proprietor  of  the  debt,  can  not  be  a  secur- 
ity for  the  debt  taken,  by  the  proprietor,  for  he  is  not  proprietor  until  the 
assignment  is  made.  The  responsibility  of  the  assignor  does  indeed  afford 
to  the  assignee  a  security  for  his  reimbursement,  in  addition  to  that  which 
the  obligation  of  the  maker  affords,  but  it  is  a  security  that  does  not  come  in 
aid  of  the  obligor  himself  nor  of  his  indebtedness.  A  payment  by  the  as- 
signor to  the  a^ignee  is  not  a  payment  of  the  obligor's  debt  for  which  the 
lien  is  given.  It  does  not  operate  to  discharge  his  obligation  to  pay  that 
debt,  and  create  a  new  obligation  to  indemnify  or  reimburse  the  assignor,  as 
in  case  of  ordinary  securities,  but  leaves  the  original  obligation  unperiormed, 
and  still  enforceable,  without  any  other  security  for  its  performance,  or  any 
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other  mode  of  enforcing  it  than  if  it  had  never  been  assigned."  See  alao,  iu 
rapport  of  this  view.  Sweet  v.  JameSy  2  B.  I.  270.  It  has,  however,  been 
held  that  the  assignment  of  a  claim  seoared  by  this  lien,  operates  its  destrao- 
tion,  and  that  a  re-assignment  does  not  revive  it:  OaldwiU  v.  Lawrtncty  10 
Wis.  331;  Tewhsbwry  v.  BroMon,  48  Id.  685.  If  a  note  which  has  been  taken 
from  a  debtor  include,  not  only  the  debt  secured  by  lien,  but  also  other  debts, 
the  lien  is  waived:  SchuUnburg  v.  Robinaon^  5  Mo.  (App.)  561. 

The  mechanic's  lien  has  sometimes  in  the  decisions  of  tiie  courts  been  assimi- 
lated to  a  vendor's  lien,  and  these  decisions  have,  accordingly,  treated  the  lien 
as  waived  where  additional  security  has  been  taken  by  the  lienor.  Thus,  if  the 
mechanic  accepts  a  lien  upon  the  property  upon  which  he  has  erected  a  build- 
ing, he  waives  his  lien.  "  It  is  a  rule  that  where  a  vendor  takes  a  mortgage 
on  the  property  sold  he  waives  his  vendor's  lien,  and  it  has  been  so  held  by 
this  court:  Pease  v.  JTeffy,  3  Or.  417;  Nairn  v.  Pr<no$e,  6  Ves.  752;  Lo- 
gow  V.  Badoiia,  I  Blackf.  416;  S.  a,  12  Am.  Deo.  258;  Oibnore  v.  Brawn, 
1  Mason,  101;  WUUams  v.  RoberU,  5  Ohio,  35;  4  Kent's  Com.  154;  Honck 
on  Liens,  sec.  202.  And  there  seems  to  be  no  difference  in  principle  be- 
tween vendors'  liens  and  the  liens  of  mechanics,  and  it  has  been  so  held  in 
many  cases:  Kkmeff  v.  TAohkw,  28  SL  505;  Gardner  v.  Hall,  29  Id.  277; 
Ocrman  v.  Sagner,  22  Mo.  137;  Barrotos  v.  Baughman,  0  Mich.  213.  From 
these  numerous  authorities  the  rule  seems  to  be  well  settled  that  where  a 
mechanic  takes  a  mortgage,  either  on  the  same  property  to  which  the  lien 
attaches  or  on  other  property,  he  thereby  waives  his  lien,  and  the  reason  is, 
as  is  observed  in  many  of  tiie  cases  cited,  that  the  subsequent  lien-holders 
and  purdiasers  have  a  right  to  rely  on  the  record,  and  should  be  protected 
against  secret  liens.  In  this  case  it  is  true  that  the  lien  was  filed  at  the  same 
time  that  the  mortgage  was  given,  but  if  the  general  doctrine  be  established 
that  the  taking  of  a  mortgage  on  the  property  is  not  a  waiver  of  the  mechan- 
ic's lien,  a  mechanic  may  hold  a  mortgage  on  the  property,  and  aftenrards,  at 
any  time  allowed  by  the  statute,  file  his  lien:"  TruUinger  v.  Kqfoed,  7  Or. 
228;  Oofman  v.  Sagner,  22  Mo.  137.  So  accepting  a  chattel  mortgage  from 
the  debtor  is  a  waiver  of  the  lien:  Kimey  v.  Thcmas,  28  111.  505.  And  if 
the  agreement  itself  provide  that  the  contract  price  shall  be  secured  by  mort- 
gage on  the  premises,  there  can  be  no  mechanic's  lien:  ^rrotm  v.  BaMghman^ 
9  Mich.  213;  Weaver  v.  Demuih,  40  K.  J.  238;  at  least  where  no  attempt  is 
shown  to  obtain  the  security  provided  for  by  the  contract.  So,  also,  where 
one  of  the  members  of  a  firm  owns  a  lot,  and  he  purchases  timber  to  improve 
the  same,  and  the  firm  note  is  given  in  payment^  that  is  additional  security 
that  destooys  the  lien:  Oroekey  v.  Corey,  48  111.  442. 

These  oases  hardly  comport,  we  think,  with  certain  decisions  made  in  Pennsyl- 
vania. Thefirstcasewerefer  tois  thatof  t/oAn  Thompeon,  2P.  A.  Brown,  299. 
There  lienors  had  accepted  bonds  and  warrants  of  attorney  for  the  amount  of 
their  claims,  which  they  had  then  caused  to  be  entered  up.  It  was  contended 
on  the  part  of  certain  mortgagees,  whose  claims  accrued  subsequent  to  the  in- 
ception of  these  liens,  but  prior  to  the  acceptance  of  the  bonds  by  the  lienors, 
that  these  latter  had,  by  this  act,  waived  their  Uens  and  were  postponed  to 
the  mortgagees.  And  it  certainly  does  seem  that  the  lienors  must  be  consid- 
ered as  having  taken  additional  security.  But  the  court  meets  the  objection 
thus:  "It  is  a  general  rule  that  the  acceptance  of  a  higher  security  than  the 
creditor  had  before,  is  an  extinguishment  of  tlie  first  debt;  as  if  a  creditor  by 
simple  contract  accepts  an  obligation,  this  is  an  extinguishment  of  the  simple 
contract  debt;  but  the  acceptance  of  a  security  of  on  inferior  nature  or  of  a 
security  of  equal  degree  does  not  extinguish  the  first  debt;  as  in  the  one  case 
if  a  bond  is  gi  ^en  in  satisfaction  of  a  judgment;  and  in  the  other  where  the 
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obligee  has  a  seoond  bond  given  him  for  the  first  debt.  *  *  *  In  the 
case  before  ns  the  debts  of  the  mechanios  or  lumber  merchants  were  origi- 
nally simple  contract  debts;  but  f(N-  the  secority  of  these  debts,  the  act  has 
created  a  lien  on  the  building,  so  that  the  security  which  the  creditors  1^  in 
relation  to  the  safety  of  the  debts,  ranked  with  that  of  a  judgment  or  mort- 
gage. For  two  years  the  lien  is  to  continue  without  any  act  to  be  done  by 
the  creditors.'*  The  court  then  comes  to  the  conclusion  that  the  lien  being 
of  equal  dignity  with  a  Judgment  is  not  defeated  by  a  confession  of  Judg- 
ment, accepted  by  the  mechanic  In  further  support  of  this,  see  Onan  v.  ifo- 
Foe,  2  Miles,  214.  If  this  view  is  correct,  it  seems  to  us  that  the  oases  which 
hold  that  a  mortgage  upon  the  property  upon  which  the  lien  exists  is  such 
additional  security  as  avoids  the  lien  must  be  wrong,  for  surely  then  the 
mortgage  must  be  an  inferior  security  to  the  lien. 

The  views,  however,  of  the  Pennsylvania  courts  have  been  lately  adopitod 
in  California:  Oermania  BuUdmg  tmd  Loan  ABaodatkm  v.  WagmmTf  10  P.  0. 
L.  J.  79.  In  that  case  the  court  held  that  the  institatioii  of  suit  upon  the 
daim  and  its  proseoatlon  to  Judgment  did  not  waive  the  lien. 


Aldbidge  v.  Dunk. 

{7  Blaooobd,  M0.] 
Vbndob*s  LiBir  is  not  Waived  by  taking  the  purchaser^  note  for  tM 

amount  due. 
Idim— No  Waivxb  07  A  Vendor's  Lubk  Abisbs  fbom  ak  Ezmnnoir  ev 

Cbbdit  to  the  purchaser. 
Vendor  mat  have  Bbooubse  in  Equity  to  ms  Likn  after  he  has  iinsiio- 

cessf  ully  attempted  to  collect  the  debt  at  law. 
Vendor's  Lden  mat  be  Asserted  against  Jitdomknt  Creditors  of  the 

purchaser,  but  not  against  bona  fide  ptuxshasars  from  the  latter  without 

notice. 

Bill  in  chanceiy.    The  opinion  states  the  case. 
J.  Filcher,  for  the  ftppellant. 
O.  S.  Oreen,  contra. 

By  Court,  Blackford,  J.  This  was  a  bill  in  chanceiy  filed  in. 
July,  1842,  by  the  appellant,  to  enforce  an  equitable  lien  on 
real  estate  in  Posey  county,  for  unpaid  purchase  money.  The 
material  facts  are  as  follows: 

In  Januaxy,  1841,  the  complainant  sold  and  conveyed  to  Dunn, 
one  of  the  defendants,  a  certain  tract  of  land  for  five  hundred 
and  fifty  dollars,  received  at  the  time  four  hundred  dollars  of 
the  purchase  money,  and  took  the  purchaser's  promissory  note 
for  the  remaining  one  hundred  and  fifty  dollars,  payable  in  July 
following.  Something  was  said  at  the  time  of  the  sale  about 
the  buyer's  giving  a  mortgage,  but  a  person  present  observed 
that  the  buyer  was  as  good  as  any  one  for  the  balance  due,  and 
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the  complamant  seemed  to  coinride  in  that  opimon.  The  foor 
fanndred  dollars  thns  paid,  -were  bonowed  by  Dnim  of  one 
BogezB,  agent  of  Longee  and  Moore,  to  seonre  which  Dunn 
promised  to  give  a  mortgage  on  said  hind,  but  none  was  erer 
given.  "When  said  note  fell  dne,  the  complainant  proix>8ed  to 
the  maker  that  if  he  would  pay  him  fifty  dollars,  he  wonld  give 
imtQ  the  first  of  Uaroh  foUowhigfor  the  payment  of  the  balance. 
Donn  accordingly  paid  the  fifty  dollars,  took  up  the  old  note, 
and  gave  the  complainant  a  new  one  for  the  balance,  payable 
the  first  of  March  following. 

The  fifty  dollars  so  paid  were  also  borrowed  of  Bogers,  agent 
as  aforesaid.  When  the  last  note  was  given,  the  complainant 
asked  Bogers  if  he  had,  or  observed  that  he  had,  a  mortgage  on 
said  land;  Bogers  replied  that  he  had  not,  but  that  he  had  the 
promise  of  one.  Dunn,  at  that  time,  had  sufficient  property, 
besides  said  land,  to  pay  the  debt;  and  Bogers  then  knew  that 
the  last-named  note  was  for  the  balance  of  said  purchase  money- 
In  October,  1841,  the  complainant  took  out  a  writ  of  ne  exeai 
against  Dunn  on  the  last-named  note,  in  which  case  special  bail 
was  taken,  but  in  April  following,  the  principal  being  surren* 
dered  by  the  bail,  was  discharged  under  the  act  abolishing  im- 
prisonment for  debt.  In  November,  1841,  Dunn  confessed, 
before  a  justice  of  the  peace,  judgments  in  favor  of  Lougee  and 
Moore  for  the  amount  lent  to  him  as  aforesaid,  and  judgments 
also  in  favor  of  Hinch  and  Leonard,  transcripts  of  whidx  were 
filed  in  the  clerk's  office  of  the  circuit  court  of  said  county.  In 
March,  1842,  the  complainant  sued  Dunn  on  the  note  for  one 
hundred  dollars,  obtained  judgment,  and  took  out  execution 
thereon,  which  was  returned  tmUa  bona.  There  are  some  otheir 
matters  stated  in  the  answers,  but  they  are  not  of  such  a  char- 
acter as  to  be  evidence  in  the  cause.  The  court  decreed  that  the 
judgments  of  Hinch  and  Leonard  be  enjoined,  and  that  the  bill 
be  dismissed  as  to  the  other  defendants. 

The  complainant,  in  consequence  of  the  sale,  had  an  equita- 
ble lien  for  the  part  of  the  purchase  money  which  was  not  paid, 
the  taking  of  the  note  for  the  amount  not  affecting  the  case: 
8ug.  Yend.  61;  and  there  is  not  sufficient  evidence  to  show  that 
the  lien  has  been  abandoned.  That  the  complainant  considered 
the  purchaser  able  to  pay;  that  when  the  first  note  fell  due,  the 
time  for  payment  of  part  of  the  amount  was  extended;  that  the 
purchaser  then  had  sufficient  property,  besides  said  land,  to  pay 
the  debt;  and  that  the  complainant  endeavored,  without  effect, 
to  collect  the  debt  by  a  suit  at  law,  can  not,  we  think,  make  any 
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difEerence  as  to  the  complaiBanfs  claini.  Nor  do  the  judgmenti 
confessed  affect  the  equitable  lien  in  question.  A  purchaser  for 
valuable  consideration,  -without  notice,  is  not  bound  by  such 
lien;  but  the  law  is  otherwise  as  to  judgment  creditors:  Story's 
Eq.  480.    We  think,  therefore,  that  the  bill  ought  not  to  haTS  . 

been  dismissed.  | 

These  is,  also,  an  error  in  the  proceedings  previous  to  the  de- 
cree.   The  complainant,  in  the  course  of  the  cause,  suggested  i 
the  death  of  Lougee,  one  of  the  defendants,  and  the  suit,  on  the               ' 
complainant's  motion,  was  revived  against  the  heirs  of  the  de- . 
ceased.    If  Lougee  had  filed  an  answer  before  his  death,  the 
suit  mighty  by  virtue  of  the  statute,  have  been  revived  on  the 
complainant's  motion:  B.  8. 1888,  p.  442;  but  there  was  no  such 
answer,  and  a  bill  of  revivor  was  therefore  necessacy. 

The  decree  dismissing  the  bill  as  to  some  of  the  defendants  is  i 

reversed,  and  the  proceedings  against  the  heirs  of  Lougee  set 
aside.    Oause  remanded,  etc. 

OmD  to  the  point  tliAt  the  lien  of  a  Tendor  !■  penmoant  to  the  olainii  cf 
the  JndgDMnt  oraditoraof  IdB  vendoe^  in  Ped  r.  Been,  4  Ind.  47;  and  in  Mem-^ 
iMbofl  V.  IVwMliMiy,  44  Id.  1S4,  to  the  point  that  tha  grantee  in  a  deed 
onted  without  ooneideratiQn  ii  effected  by  the  ■erne  eqnitlee  ae  hie  grantor. 


BUMB  V.  OOLBL 

[7  BLAOSVOn»b  ML] 

FoaoBAsiB  MX  AS  BzBooTZoir  Sali  Who  has  Ddooubaoxd  Ooaamth 
nox  tfaereafc  by  hie  repreeentatioDe,  wiU  have  hie  pnroiiaae  eel  adde  al 
the  inetanoe  of  the  ezeoation  debtor  or  of  his  ovediton. 

PmuBAflSR  AT  AH  BxiouTiON  Sali  whoae  poxchaae  ia  let  aalda  is  enti- 
tled to  be  reimbofaed  the  amoant  that  he  liaa  paid,  and  haa  a  Un  opoa 
the  land  for  aaoh  amoant 


Bill  in  equity.    The  opinion  states  the 

J.  B.  Howe,  for  the  plaintiff. 

TT.  H.  OoombB,  conJtra. 

^  Court,  SuLLXVAH,  J.  The  bill  in  this  case  vras  filed  by 
Bunts,  the  plaintiff  in  error,  to  set  aside,  as  fraudulent,  a  sale 
of  a  tract  of  land  made  by  the  sheriff  of  La  Ohcange  county. 
The  bill  states  that,  by  virtue  of  a  judgment  and  execution  in 
favor  of  one  Mcllvaine  for  the  sum  of  about  fifty  dollars,  a 
tract  of  land  belonging  to  the  complainant,  of  the  value  of 
seyen  hundred  dollars,  was  sold  by  the  sheriff  of  the  county  of 
La  Grange,  and  purchased  l^  Francis  F.  Jewitt,  at  and  for  a 
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8am  barely  suflBcient  to  satisfy  the  judgment;  that  fraudulent 
means  were  resorted  to  bj  Jewitt  to  purchase  the  land  at  a 
prioe  greatly  below  its  real  value;  that  while  the  sale  was  pro- 
gressing, he  represented  to  persons  who  were  bidding  for  the 
land,  that  the  complainant  had  deserted  his  wife  and  children, 
leaving  them  in  a  destitute  condition,  and  that  he,  as  the  agent 
of  Allen  B.  Oole,  a  son  of  the  complainant's  wife  by  a  former 
husband,  wished  to  purchase  the  land  for  the  ben^t  of  com- 
plainant's family;  that  by  means  of  his  representations,  etc., 
-persons  were  induced  to  refrain  from  bidding,  etc.  The  bill 
further  states,  that  Jewitt  acted  as  the  agent  of  Cole  in  urmTring 
said  purchase,  and  that  the  purchase  money  was  furnished  by 
Cole.    Jewitt  and  Cole  are  made  defendants  to  the  bill. 

Oole,  in  his  answer,  admits  the  sale  of  the  land  by  the  sheriff^ 
and  the  purchase  of  it  by  Jewitt  as  his  agent.  He  says  that  a 
short  time  before  the  land  was  sold,  being  then  a  resident  of 
Hamilton  counly,  he  visited  his  mother,  the  wife  of  the  com- 
plainant, in  La  Orange  county;  that  he  found  her  residing  on 
said  land,  abandoned  by  her  husband,  and  supporting  herself 
by  her  own  labor;  that  he  thereupon  determined  to  purchase 
the  land,  intending  it  for  the  use  of  his  mother  and  her  chil- 
dren so  long  as  they  wished  to  live  on  it;  that  he  employed  his 
co-defendant  Jewitt,  to  purchase  the  land  for  him,  and  furnished 
him  with  fifty-four  dollars  and  fifty  cents  with  which  to  make 
the  purchase.  He  admits  that  the  sheriff  conveyed  the  land  to 
Jewitt,  and  that  Jewitt  has  since  conveyed  it  to  him. 

The  answer  of  Jewitt  admits  the  purchase  of  the  land  at  the 
sheziff's  sale  by  the  respondent,  as  the  agent  of  Cole,  for  the 
sum  of  fifty-four  dollars.  It  denies  that  the  respondent  made 
any  falsis  representations  to  prevent  others  from  bidding  for  the 
land,  but  admits  that  he  did,  at  and  pending  the  sale,  make  it 
known  to  some  persons  that  he  was  bidding  for  the  land,  not  for 
himself  but  for  his  co-defendant  Cole,  whose  object  was  to  pur- 
chase it  as  a  home  for  his  mother.  The  respondent  admits  that, 
while  the  sale  was  progressing,  a  stranger  who  was  present  of- 
fered a  bid  for  the  land,  or  talked  about  doing  it,  but  when  he 
was  informed  that  respondent  was  acting  as  the  agent  of  Cole, 
he  declined  bidding.  He  admits  that  he  received  a  deed  for  the 
land  from  the  sheriff,  and  says  he  has  conveyed  to  Cole.  No 
replications  to  the  answers  were  filed;  depositions  were  taken; 
and  at  the  final  hearing  on  bill,  answers,  and  depositions,  the 
court  dismissed  the  bill. 

Frederick  Hamilton  swore,  that  he  was  the  sheriff  of  La  Grange 
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coiinly  at  fbe  time  the  land  was  sold,  and  that  the  sale  was  eon- 
ducted  by  himself  in  person;  that  there  were  several  persons  at 
the  sale,  but  that  no  one  Ud  except  Jewitt  and  another  man  who 
was  a  stranger  to  the  witness;  that  when  the  stranger  bid  for  the 
land,  Jewitt  took  him  aaidey  thej  shortly  xetamed>  and  the 
stranger  then  withdxew  his  bid  and  would  not  bid  again;  that 
before  he  was  taken  away  by  Jewitt,  he  appeared  to  be  anxious 
to  bid;  that  witness  described  the  land  to  him,  and  told  him  the 
title  was  good.  The  witness  further  says,  that  Jewitt  told  him 
that  he  was  purchasing  the  land  for  the  benefit  of  the  wife  and 
ehildxen  of  Bunts,  on  hearing  which  be,  the  witness,  did  not 
care  how  cheap  the  land  sold,  and  so  told  the  stranger.  Jona- 
than Woodruff  swears,  that  he  did  not  attend  the  sale  and  bid, 
because  he  was  assured  by  Jewitt,  that  Mrs.  Bunts  would  pay 
bim  a  debt  that  her  husband  owed  him;  that  he  oonsideEed 
Jewitt  to  be  responsible  for  the  debt,  and  had  it  not  been  for 
what  Jewitt  and  Mrs.  Bunts  said,  and  the  arrangement  made  by 
them,  he  should  have  attended  the  sale  and  bidmoie  than  Jewitt 
did.  He  understood  the  object  they  had  in  yiew  to  be,  that  Mrs. 
Bunts  might  get  the  land  as  cheap  as  possible.  He  further  states 
that  neither  Jewitt  nor  Mrs.  B.  paid  him,  but  that  Bunts  him- 
self paid  the  debt.  James  H.  Holmes  testifies,  that  he  did  not 
attend  the  sale  and  bid  for  the  land  as  he  intended,  because  he 
was  assured  by  Jewitt,  that  a  debt  that  Bunts  owed  him  should 
be  paid;  and,  also,  because  he  was  told  by  Jewitt  that  the  land 
was  to  be  purchased  for  the  use  of  Mrs.  Bunts  and  her  children. 
Three  witnesses  swore  that  the  land  with  the  improTements  was 
worth,  at  the  time  of  the  sale,  five  hundred  dollars. 

The  testimony  very  clearly  proves  that  the  conduct  of  Jewitt, 
however  humane  his  motives  were,  prevented  competition  at  the 
sale.  Through  his  representations,  the  properly  of  the  com- 
plainant was  sold  at  a  great  sacrifice.  His  appeals  to  the  sym- 
pathies of  the  bystanders  were  well  calculated  to  prevent  them 
from  bidding  for  the  land.  This  was  against  public  policy. 
The  law  provides,  in  various  ways,  for  a  &ir  competition  in 
sales  made  by  its  authority,  and  whatever  prevents  it  is  a  fraud 
on  the  sale:  Jones  y.  CaaweU^  3  Johns.  Cas.  29  [2  Am.  Dec.  134]. 
It  is  also  a  fraud  on  the  debtor  and  his  remaining  creditors,  hj 
depriving  the  former  of  the  opportunity  of  obtaining  a  full 
equivalent  for  the  property,  which  is  devoted  to  the  payment  of 
his  debts:  Id.  '  If  underbidders  or  puffers  are  employed  at  an 
auction  to  enhance  the  price  and  deceive  other  bidders,  and  they 
are  in  fact  misled,  the  sale  will  be  held  void  as  against  public 
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policy.  The  reason  is,  that  a  fair  competition  is  prerented.  The 
parties  do  not  meet  on  equal  terms.  The  same  equitable  prin- 
ciple must  prerail,  ifhere  competition  is  prevented  by  any  com- 
bination or  trick,  on  the  part  of  the  bidders,  to  the  serious  in- 
jury of  the  debtor:  Doolin  t.  Wkrd^  6  Johns.  194;  Wilbur  y. 
How,  8  Id.  444.  The  omission  to  file  a  replication  can  not, 
under  the  droumstances,  be  assigned  for  error.  The  defendant, 
having  consented  to  submit  the  cause  on  bill,  answers,  and  dep- 
ositions, must  be  coasideired  as  having  viaived  it:  Demaree  ef 
oZ.  V.  Driska,  8  BlacU.  115. 

We  are  of  opinion  that  the  sale  refexred  to  in  the  bill  was  a 
fraud  on  the  complainant  and  must  be  set  aside.  The  purchase 
was  made  by  Jewitt  as  the  agent  of  Oole  and  with  his  money* 
Oole  is  not  an  innocent  purchaser;  he  is  affected  by  the  acts  of 
his  agent.  He  is,  however,  entitled  to  be  refunded  the  purchase 
money,  which  was  applied  to  pay  the  complainant's  debt 

The  court  reversed  the  deoiee  with  eostSp  and  decreed  that  the 
sheriff's  sale  was  void,  but  that  Oole  should  retain  a  lien  on  the 
iHDd  lor  the  sioii^y  paid  by  him,  etc. 


A  PoBcnusia  at  ax  Rjuwiutioh  Baim  who  by  bii  reprewBttrtoai  hM 
4boomg9d  H^^^^g  thcirost,  and  m  hM  obteiBed  the  pvoparly  at  an  vndcr- 
lakw,  vrfll  have  bia  parnhaaa  avoided  at  the  faiatanoe  of  the  aMouUoa  debtor 
or  ef  hia  jodgmant  erediton  who  may  be  injured:  Platttr  v.  Bmy&r,  5  Ind. 
2M;  QUUfi  V.  Omier,  10  Id.  17.  Bat  for  whatever  oanae  a  ponhaae  at  eze- 
ootlon  aale  be  aet  aaide,  the  porohaaer  wQl  be  allowed  a  lien  upon  the  land 
lor  what  he  wasf  have  paidt  8dUt  v.  lAmgenumt  2A  Id.  987* 


A 


OASES 


SUPREME  COURT 


IOWA. 


[A'.'ii  g;-!: 


WnflOK  V.  W] 

Iaui  ov  iMvaoTBifBfn  OH  PuBuo  Lands  ii  a  itM  and  miMm^  mm^ 
ridMstlon  for  a  promiao  to  pay. 

Wuaam  Fasv  ov  thb  Oonszdibatioh  ot  a  Dud  n  Good  than  am  bi 
ao  appardonmaiit,  though  part  may  iaiL  Thai  if  Mv«Kal  parads  of  pab- 
Ho  Ittidi  are  aold,  od  aome  of  whioh  are  impcovameiiti  and  od  ■ome  nol^ 
the  mIo  of  the  flzet  !■  a  euflloieat  oonildflEation  lor  the  note  gi?Mi  to  rep» 
reeant  the  pnrohaee  price  of  alL 

Amncpsrr  on  a  promisaoxy  note  for  one  thonaand  and  twenlgr- 
Htb  dollars.  This  note  represented  in  part  the  prioe  agreed  to 
be  paid  by  plaintiff  in  error,  to  defendant  in  enor,  upon  the 
sale  by  tlie  latter  to  the  former  of  certain  lots  of  pabUo  land 
then  in  his  possession.  The  sale  was  consummated  by  the  ex- 
ecution of  a  quitclaim  deed  and  a  deliTeiy  of  possession.  Part 
of  the  lots  sold  were  under  indosure  and  were  improved;  the 
others  were  contiguous  to  the  indosure  and  were  unimprored* 
The  jury  brought  in  a  verdict  for  defendant  in  error,  pUinfgff 
below.  The  grounds  relied  uix>n  for  a  rerersal  appear  in  the 
opinion. 

Beid  and  Jchnaoh,  for  the  plaintiff  in  error. 

Henry  W.  Starr  ^  contra* 

By  Oourt,  Mason,  0.  J.  The  only  exception  taken  to  the 
proceedings  below  by  the  plaintiff  in  error  is  in  relation  to  the 
instructions  of  the  court  to  the  jury.  Six  several  instructions 
were  asked  by  the  counsel  for  the  plaintiff  in  error  and  refused, 

230 


Jan.  1844.]  Wilson  u  Webster.  231 

either  wholly  or  in  part.  All  these,  except  the  fifth,  are  of  two 
classes:  1.  Those  calling  for  a  decision  that  the  sale  of  improve- 
ments on  the  public  lands  was  an  insufficient  consideration  for  a 
promise;  2.  That  it  was  an  illegal  consideration,  and  that  the 
law  in  neither  case  would  compel  the  payment  of  a  note  given 
therefor.  Both  these  points  have  been  frequently  decided  by 
this  court,  and  the  ruling  of  the  court  below  was  in  perfect  ac- 
cordance with  those  decisions:  Freeman  v.  Eolliday,  Morr.  80; 
EUl  V.  Smith,  Id.  70;  and  Stannaird  el  al»  v.  McCarty,  Id.  124. 
The  only  question  we  need  to  consider,  therefore,  is  that  raised 
by  the  fifth  instruction  asked,  and  the  charge  of  the  court  there- 
upon. That  instruction  was  as  follows:  ''That  if  the  jury  were 
satisfied  that  there  were  improvements  on  a  part  only  of  the  lots 
so  sold  and  conveyed,  they  were  bound  to  find  a  verdict  for  the 
plaintiff  only  for  tiie  proportionate  value  of  the  lots  on  which 
there  were  improvements  at  the  time  of  the  execution  of  said 
note."  The  court  refused  to  give  this  instruction  in  the  precise 
terms  in  which  it  was  asked,  but  charged  the  jury  that  if  the 
lots  constituted  one  tract,  an  improvement  on  one  might  inure 
to  the  benefit  of  all,  but  otherwise  if  the  lots  constituted  separate 
and  independant  tracts.  The  last  branch  of  this  charge  is  in 
accordance  with  the  instruction  asked.  The  plaintiff  in  error 
could  not,  therefore,  except  to  it,  so  that  it  need  not  now  be 
considered. 

By  the  first  branch  of  the  charge  we  understand  the  court  to 
have  ruled  that,  where  a  person  is  in  possession  of  one  entire  tract 
of  public  lands  having  an  improvement  on  a  portion  thereof,  a 
quitclaim  deed  for  the  whole  constitutes  a  good  and  valuable 
consideration  for  a  promise,  and  a  note  given  therefor  can  be 
collected  in  full.  We  think  that  instruction  was  clearly  correct. 
We  go  further,  and  say  that  the  same  would  have  been  the  re- 
sult had  the  quitclaim  deed  embraced  other  distinct  and  inde- 
pendent tracts,  on  which  there  were  no  improvements,  if  no 
deception  was  practiced  upon  the  purchaser.  The  rule  con- 
tended for  hj  the  counsel  for  the  d^endant  in  error  is  a  sound 
one,  that  where  there  is  no  fraud  or  misrepresentation  the  con- 
nderation  is  not  to  be  apportioned.  Where  there  is  no  con- 
sideration the  contract  will  not  be  enforced,  but  a  defendant 
can  not  successfully  resist  the  payment  of  a  promissory  note  on 
the  ground  of  inadequacy  of  consideration.  He  must  be  the 
judge  of  that  matter  at  the  time  of  making  the  contract. 

Supix>se  then,  that  Wilson  had  given  this  note  in  considera- 
tion of  a  quitdaim  deed  from  Webster  for  lots,  in  some  of 
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whicli  the  latter  had  an  intezeet,  and  in  others  not — ^theie 
no  fraud  or  deception  practioed,  and  Wilson  all  the  while  un- 
derstanding the  facts  precisely  as  they  existed.  The  convey- 
ance of  the  interest  which  Webster  held  would,  in  that  case, 
constitate  the  entire  consideration  of  the  contract.  Wilson^ 
who  is  presmned  to  know  the  law,  wonld  understand  that  a  quit- 
claim to  lots  in  which  Webster  had  no  interest  conveyed  noth- 
ing. If,  therefore,  Webster  had  no  transferable  interest  in  the 
lots  on  which  there  were  no  improTements — ^no  deception  being 
practiced  uix>n  Wilson — ^the  latter  will  be  presumed  to  have 
given  his  note  for  the  lots  on  which  the  improvements  were  lo- 
cated. He  can  not  now  object  to  the  payment  of  the  note  be- 
cause these  lots  were  not  worth  the  amount  he  has  stipulated 
to  pay  for  them.  There  is  no  proof  or  pretense  of  any  fnaud  or 
deception  having  been  practiced  upon  Wilson  in  the  jxresent 
case,  and  he  must,  therefore,  perform  his  promise  in  the  shape 
in  which  it  was  made. 
Judgment  affirmed. 

Saxji  ov  iMFBOvsmzm  BBaoTSD  ok  Pdbuo  LAins  of  tfa*  Uniled  8Mis 
tenu  a  good  oonsidention  for  a  promiMory  note  given  lor  thw  priees  JEW-^ 
cC|f  V.  Bridger,  36  Am.  Dec  683. 


Slebch  v.  Mubfht. 

[icoBuii,asL] 

IhomaoB  to  a  PUAonro  Admits  that  the  ha^  thcteia  eel  tetli  ate 
true. 

BtAXurm  ov  Lixitatiohs  is  Unavailable  ox  Dxmubbbb;  it  ouist  be 
pleaded  thoagh  it  appear  on  the  iaoe  of  the  declaration  that  the  oaose  of 
action  did  not  aocme  within  the  time  provided  by  law,  within  which  the 
action  must  be  bnmght. 

Skatutx  ov  Limitations  that  Govxrns  n  That  nr  Fobos  at  tmb 
TiMB  of  the  plea  thereof;  and  thoagh  at  the  time  that  the  action  ie 
bronght  it  is  barred  by  the  provisions  of  the  existing  statnte^  the  plea 
thereof  is  nnavailing,  if  sabe^nently,  before  any  plea  is  interposed,  the 
time  of  limitation  is  extended  so  as  to  take  the  case  oat  of  the  statate. 

Assuxpsrr.    The  opinion  states  the  case. 

Qrimes  and  Starr,  for  the  plaintiff  in  error. 

Borer,  contra. 

By  Oourt,  Mason,  C.  J.  The  summons  in  this  case  was  issued 
May  20, 1843,  and  served  the  same  day.  On  the  twenty-third 
Af  June  following,  a  declaration  was  filed,  containing  two  counts; 
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file  first  special,  the  second  comprising  the  common  counts.  The 
first  alleges  the  indebtedness  to  have  accraed  in  March,  1838. 
The  second  states  that  on  the  first  day  of  June,  1838,  the  de- 
fendant vnB  indebted  in  the  farther  sum,  etc.  On  the  nineteenth 
daj  of  October,  1843,  the  defendant  pleaded  the  statute  of  limita- 
tions; that  he  did  not  undertake  and  promise,  etc.,  "  at  any  time 
iritfain  five  years  next  before  the  conmienoement  of  this  action." 
To  this  plea  there  was  a  demurrer,  which  was  oyerruled,  and 
this  OTermling  of  the  demurrer  is  now  assigned  for  error.  The 
eounsel  for  the  plaintiff  contend  that  the  court  below  in  making 
the  decision  just  refexred  to  exred  for  two  reasons:  1.  The  plea 
was  to  the  whole  declaration,  and  though  a  good  plea  to  the  first 
count,  was  bad  as  to  the  second,  which  lays  the  cause  of  action 
on  the  first  of  June,  1843,  and  is  for  goods  sold  and  deliTered. 
S.  The  plea  was  bad  to  the  first  count,  inasmuch  as  there  was 
no  limitation  of  this  action  to  five  years  at  the  time  of  plea 
pleaded. 

The  first  of  the  abore  reasons  is  wholly  unsubstantial.  In 
tiying  an  issue  in  law,  we  do  not  investigate  facts.  The  de- 
murrer admitted  the  truth  of  the  plea  which  alleged  that  the 
whole  cause  of  action  had  accraed  more  than  five  years  prior  to 
the  bringing  of  the  suit.  The  time  alleged  in  the  second  count 
of  the  declaration  is  not  dedoive  of  the  true  time  when  the  in- 
debtedness arose,  and  even  if  it  were,  that  fact  would  not  be 
available  on  demurrer.  But  the  second  reason  given  above  we 
regard  as  sound  and  sufficient.  The  law  in  force  at  the  time  the 
suit  was  commenced  limited  the  time  within  which  such  actions 
should  be  commenced  to  five  years.  But  the  act  of  the  fifteenth  ' 
of  February,  1848,  and  which  took  effect  on  the  foiurth  of  July 
following,  extended  such  limitation  to  six  years.  This  law  was 
therefore  in  force  when  the  plea  was  pleaded.  Which  is  to  gov- 
ern, the  law  in  force  at  the  time  of  bringing  the  suit,  or  that 
when  the  plea  was  pleaded  ?  The  natural  conclusion  upon  read- 
ing the  statute  would  indicate  that  the  case  would  be  under  con- 
trol of  the  former  law.  The  statute  in  force  when  this  suit  was 
brought,  declares  that  actions  of  this  kind  **  shall  be  commenced 
within  five  years  next  after  the  cause  of  action  shall  have  accrued, 
and  not  after."  This  would  seem  to  be  a  prohibition  against 
commencing  such  suit  after  the  eiquration  of  five  years  from  the 
accruing  of  the  cause  of  action,  and  consequently  a  plea  setting 
forth  such  lapse  of  time  would  seem  to  be  sufficient. 

But  in  such  a  case  a  demurrer  ought  to  lie  to  the  declaration 
where  the  lapse  of  more  than  five  years  should  appear  from 
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the  declaratioD  itself,  as  is  the  case  in  relation  to  the  first  count 
of  th(9  declaration  in  the  present  instance.  Now,  although  such 
would  be  the  natural  construction  of  the  language  of  the  statute, 
we  feel  controlled  in  this  matter  by  the  decisions  of  other  coiuia 
on  like  statutes.  It  has  been  of  late  years  invariably  held  that 
a  statute  of  limitations  must  be  pleaded;  that  a  demurrer  will 
not  lie,  although  the  lapse  of  a  sufficient  time  between  the  accru- 
ing of  the  action  and  the  commencement  of  the  suit  should  ap- 
pear from  the  face  of  the  declaration.  If,  then,  a  plea  be  neces- 
sary, it  seems  to  us  that  the  matter  of  defense  set  forth  in  such 
plea  must  be  valid  and  available  at  the  time  of  pleading  the  same. 

It  has  also  been  held  by  the  highest  judicial  authority  in  this 
country  that  statutes  of  limitations  applied  merely  to  the  remedy, 
and  that  changes  in  such  statutes  took  effect  upon  antecedent 
contracts.  If  such  be  the  case,  then  all  proceedings  to  enforce 
the  remedy  in  such  cases,  which  take  place  after  the  new  law 
becomes  in  force,  must  be  in  accordance  therewith.  We  think, 
therefore,  the  five-year  limitation  pleaded  jn  this  case  was  not, 
at  that  time,  a  sufficient  defense,  and  the  demurrer  thereto 
should  have  been  sustained. 

Judgment  reversed  and  case  remanded. 

See  contra,  Daois  v.  Minora  28  Am.  Deo.  325,  whioh  holds  a  statute  revir- 
ing  a  barred  debt  onoonstitational,  and  cases  in  note. 

In  many  of  the  United  States,  if  the  declaration  shows  that  the  plaintifT^s 
action  is  not  brought  within  the  time  allowed  by  hiw,  the  defendant  may 
demor,  and  need  not  avail  himself  of  the  statute  by  answer:  CciUa  v.  KeUey, 
2  Tex.  641;  Hudaan  v.  Wheeler,  34  Id.  356;  MouUon  v.  Walsh,  30  Iowa,  361; 
Smith  V.  Hall,  19  Gal.  85;  Smith  v.  Bichmond^  Id.  476;  Barringer  v.  Warden, 
12  Id.  311.  This  is  the  rule  prevailing  in  chanoery:  AngeU  on  Lim.,  sec.  294; 
Humbert  v.  Trinity  Church,  7  Paige,  195;  Van  Hook  v.  Whitloci,  Id.  373.  Bat 
at  law,  especially  in  states  which  have  not  adopted  the  reformed  code  of 
procedure,  the  rule  still  prevails  that  the  defense  of  the  statute  of  limitations 
must  be  made  by  answer,  and  not  by  demurrer:  Angell  on  lim.,  sec  285. 
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United  States  v.  Morgan. 

[MoBsn.  841.] 

Ihdioimbnt  vob  Pxrjubt  vust  Show  PABTioaLABLY  to  what  Faus- 
HOOD  the  defendant  has  sworn;  it  is  too  indefinite  to  say  that  the  de- 
fendant made  oath  to  a  false  schedule  in  bankruptcy,  where  that  schedule 
relates  to  a  great  variety  of  facts. 

Indiotmemt  for  perjury.  Defendant  interposed  a  demurrer  to 
the  indictment,  which  was  sustained.  The  plaintiff  api>6aled. 
The  opinion  states  the  other  facts. 


Jaa  1844.]         United  States  v.  Mobgak.  285 

L.  D.  StooiOon,  for  the  plaintiff. 
BM  and  ShvffleUm^  contra, 

Bj  Oourt,  W1L8ON9  J.  The  technicality  and  predBion  zeqnixed 
at  one  period  by  the  courts  of  England  having  been  found  to 
operate  as  a  denial  of  jnstioe,  'were  abandoned  by  those  conrts, 
and  the  ooorts  of  this  country  have  gone  still  farther  in  simpli- 
fying and  abbreviating  the  forms  in  criminal  proceedings. 
Nothing  farther  is  now  required  than  a  plain  statement  of  the 
accusation;  a  setting  forth  of  those  matters  in  which  the  gnilt  of 
the  accused  is  alleged  to  consist.  The  indictment  should  ap- 
prise the  defendant  of  what  he  is  called  upon  to  answer.  In 
going  thus  far  courts  have  but  followed  the  light  of  reason,  but 
were  they  to  go  farther  than  this  and  say  that  an  indictment  is 
sufficient  which  does  not  set  forth  the  droumstances  in  which 
the  gailt  of  the  accosed  consists,  evils  would  follow  far  greater 
than  those  which  resolted  from  the  decisions  of  the  English 
courts  when  they  went  into  the  opposite  extreme.  Does  the  in- 
dictment in  this  case  set  forth  soffident  to  enable  the  defendant 
to  prepare  his  defense  ?  We  think  it  does  not.  The  only  assign- 
ment of  perjury  is  that  the  schedule  was  false  and  incorrect.  This 
is  too  general-^too  uncertain.  It  should  have  set  forth  wherein 
the  schedule  was  false  and  incorrect.  The  indictment  sets  forth 
that "  the  defendant  filed  with  his  petition,  as  part  of  the  same, 
a  schedule  purporting  to  set  forth,  to  the  best  of  lus  knowledge 
and  belief,  a  list  of  lus  creditors,  their  respective  places  of  resi- 
dence, and  the  amount  due  by  the  said  Morgan  to  each  of  them, 
together  with  a  pretended  accurate  inventory  of  the  properly, 
rights,  and  credits  of  said  Morgan  of  every  name,  kind,  and  de- 
scription, and  the  location  and  situation  of  each  and  CTcry  par- 
cel and  portion  thereof;  his,  the  said  Morgan's  wearing  apparel, 
andthatof  his  wife  and  children  excepted.''  It  farther  sets  forth 
that  "  said  Morgan  appeared  before  John  A.  Pitzer,  the  clerk 
of  the  district  court  aforesaid,  and  did  falsely  and  corruptly 
swear  that  said  petition  was  true,  according  to  the  best  of  his 
knowledge  and  belief,  whereas,  in  truth  and  in  fi^t,  said  sched- 
ule vms  fiilse  and  incorrect." 

Did  the  fiJsehood  consist  in,  first,  leaving  out  some  of  his 
creditors?  If  so,  who  were  the  persons  omitted?  Or,  secondly, 
did  it  set  forth  certain  persons  as  creditors  who  were  not  really 
so?  If  so,  who  were  they?  Or,  thirdly,  did  it  incorrectiy  set  forth 
the  place  of  abode  of  the  persons  represented  as  creditors?  Or, 
fourthly,  was  the  amount  alleged  to  be  due  to  «U1  or  any  one  of 
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them  inooneot?  Or,  flfihlyy  was  the  mTentoiy  at  tte  properly, 
rights,  and  credits  of  said  Moigan  inoorreot  in  amonnt?  Chr, 
sixthly,  in  the  location  of  sooh  property,  rights,  or  oredits?  Or, 
Berenthly,  in  the  deaoription  of  them?  Or,  eighfU^,  mm  the 
inTontoiy  of  his  ireaiing  appaxel  and  tbat  of  his  ehildrsn  and 
funily  false  and  ineoncBett 

To  require  a  defendant  to  staiid  prepaied  at  all  ol  tiieaa  poials 
vpon  this  indiotmant  would  be  unjust  and  innMiwsiin  in  the 
trame.    We  think  the  indEfltneiik  ean  not  be  iHiTtainnd. 

J^ndgment  below  anmed* 
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Mitohel's  Adm'b  V.  MmaHBOi. 

[4  B.  Monon,  aao.] 

tkiwwMAwn  a  Marrtaom  Abtiolkb,  Ihtihdbd  to  Subthtb  tbb  1Ia» 
xuai,  and  not  to  be  performed  until  ite  termination,  do  not  eome 
wltliin  the  principle  by  which  the  nuyriage  of  a  woman  to  her  debtor 
la  an  eoctingaiahment  of  the  debt. 

▲rie  ths  Wm*8  DxATH,  THX  RioHT  ov  AcTiON  TO  BviOBOi  aucH  Oom- 
NAMTB  BorriTea  to  her  peraonal  representatiyea,  and  not  to  her  legateea, 

Dklaxatiok  nr  ak  AonoN  bt  a  Witb*8  ADimnaTBATOB  to  BMTOBcni  Mab- 
BiAOB  AancLia,  by  which  the  hnaband  covenanted  to  perlonn  cartain 
diapoaitiona  by  wUl,  to  be  made  by  her,  need  not  allege  non-parfotmanoa 
flf  aoidi  diapoaitiona  by  non-payment  to  her  legateea. 

CkmauBT.    The  fads  appear  in  the  opinion. 

Owsley  and  OoodJoe^  for  the  plaintiff. 

By  Court,  Mabshall,  J.  By  marriage  artioles  entered  into 
between  MoLin  Mitchel  and  Mrs.  Lucy  OwenB,  it  was  stipulated 
that,  after  the  marriage,  Mitchel  might  ix>Bae88  and  difipose  of  cer- 
tain property  of  Mrs.  Owens,  valued  at  four  hundred  and  nineiy- 
flye  dollars.  And  Mitchel  bound  himself  to  pay  Mrs.  Owens  that 
sum,  without  interest,  when  she  desired  it.  She  was  also  author- 
ised to  will  and  dispose  of  said  sum  as  she  pleased,  in  case  of  her 
dying  first,  and  he  covenanted  to  abide  by  and  perform  such 
wilL  And,  in  case  of  his  dying  first,  he  acknowledged  his  estate 
to  be  indebted  to  her  in  the  above  named  sum,  and  bound  it  to 
her  for  that  sum,  if  she  should  choose  to  claim  it.  It  being 
intended,  as  the  articles  recite,  in  consequence  of  both  parties 
having  children,  that  she  should  retain  the  right  to  dispose  of 
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that  sum.  The  declaration,  which  recites  the  instrument  at 
large,  avers  that  the  marriage  took  place;  that  Mitchel  after- 
wards took  possession  of  the  property  referred  to,  and  used  and 
disposed  of  it  as  he  pleased;  and  that  Lucy  Mitchel  (for- 
merly Owens)  had  departed  this  life,  leaving  a  will,  which  has 
been  duly  recorded,  whereby  she  bequeathed  the  said  sum  of 
four  hundred  and  nineiy-five  dollars,  owing  from  said  Mclin 
Mitchel,  to  divers  legatees,  and  avers,  as  a  breach,  the  non- 
payment of  said  stun  to  the  said  Lucy  in  her  life-time,  or  to  the 
plaintiff  since  her  death.  A  demurrer  to  this  declaration  hav- 
ing been  overroled,  and  judgment  thereon  rendered  for  the 
plaintiff,  the  defendant  seeks  a  reversal  in  this  court;  and  now 
urges:  1.  That  the  covenant  was  extinguished  by  the  marriage; 
2.  That  if  not,  the  right  of  action,  on  the  death  of  the  wife,  did 
not  belong  to  her  administrator  but  to  her  legatees;  and,  8.  That 
if  this  be  not  so,  the  declaration  is  insufficient  in  not  alleging 
non-payment  of  the  legacies  to  the  legatees. 

1.  Whatever  may  be  said  of  the  particular  covenant  to  pay 
the  sum  of  four  hundred  and  ninety-five  dollars  to  Mrs.  Owens, 
we  think  it  entirely  clear  that  all  the  other  <  ipulations  on  the 
part  of  Mitchel,  being  obviously  intended  to  survive  the  mar- 
riage, and  to  be  performed  after  its  termination,  do  not  come 
within  the  principle  on  which  the  marriage  of  a  woman  to  her 
debtor  is  held  to  extinguish  the  debt.  Such  covenants  are  not 
extinguished  by  the  marriage,  and  may  be  enforced  at  law:  ISl- 
boum  V.  EwaH,  5  T.  R.  381. 

2.  We  are  also  of  opinion  that  the  right  of  action  vested,  on 
the  death  of  the  wife,  in  her  personal  representative  and  not  in 
the  legatees.  The  covenant  is  to,  and  with  the  intended  wife, 
personally,  and  like  other  contracts  entered  into  with  her  be- 
fore marriage,  and  remaining  to  be  enforced  after  its  termina- 
tion by  her  death,  the  legal  interest  and  right  of  action  in  it 
passes  to  her  administrator.  Indeed  those  stipulations  which 
were  not  to  be  performed  until  the  death  of  the  wife,  and  it  is 
upon  these  that  the  action  is  founded,  may  be  regarded  as  im- 
pliedly made  with  her  administrator.  And  this  seems  to  be 
especially  the  case  with  regard  to  the  covenant  to  perform  the 
will,  since  the  executor  or  administrator,  with  the  will  annexed, 
is  responsible  for  the  execution  of  the  will  to  those  interested. 
He  is  also  responsible  for  payment  of  debts  which  may  be 
chargeable  against  the  estate  of  the  deceased  wife.  And  as  this 
instrument,  in  establishing  the  right  of  the  wife  to  dispose  of 
this  sum  of  four  hundred  and  nineiy-five  dollars,  by  will,  does, 
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upon  her  death,  after  disposing  of  it  by  will,  make  it  her  estate, 
it  passes  to  her  personal  representative,  subject  to  her  debts,  if 
she  has  any,  and  it  is  only  through  him,  as  in  ordinazy  cases, 
that  the  legatees  can  claim.  Here  is  no  express  coyenant  to  pay 
the  l^iatees,  and  even  if  there  had  been,  it  is  a  settled  doctrine 
and  particularly  applicable  in  the  case  of  indentures  or  deeds 
inter  partes ^  that  if,  in  such  an  instrument.  A.,  a  party,  covenant 
irith  B. ,  a  party,  to  pay  a  sum  of  money  to  0.,  a  stranger,  the 
right  ol  action  for  the  breach  of  this  covenant  is  in  A.  and  not 
inO. 

But,  as  already  stated,  there  is  no  express  covenant  to  pay  the 
legatees,  but  only  to  aUde  by  and  perform  the  will.  Nor  does 
it  appear  that  even,  by  her  will,  the  decedent  directed  her  hus- 
band to  pay  to  the  legatees,  but  the  averment  is  that  she  be- 
queathed the  said  sum  of  four  hundred  and  nineiy-five  dollars  to 
divers  legatees.  As,  by  the  marriage  articles,  this  sum  of  four 
hundred  and  nineiy-five  dollars,  in  Jbhe  hands  of  the  husband, 
is  made  subject  to  the  disposition  of  the  wife  by  will,  and  be- 
came, uix>n  her  death,  after  disposing  of  it  by  will,  a  part  of 
her  estate,  vesting  in  her  personal  representative  as  such,  the 
bequest  of  portions  of  it  to  A.  and  B.,  etc.,  is  to  be  regarded  as 
directory  to  the  personal  representative  to  pay  such  portions  to 
A.  and  B.,  etc.  And  the  covenant  of  the  husband  to  abide  by 
and  perform  the  will,  must  be  construed  as  a  covenant  to  pay 
to  the  personal  representative,  who  is  responsible  to  legatees 
and  creditors  for  the  due  execution  of  the  will. 

The  result  of  this  construction  is,  that  the  husband  is  in- 
debted to  the  administrator,  and  not  to  the  legatees  of  the  wife, 
and  that  even  if  his  payment  to  the  legatees  might,  under  par- 
ticular droumstances,  be  an  equitable  or  a  substantial  dischaige, 
he  has,  prvmafade^  no  legal  right  thus  to  discharge  Iiis  debt  or 
his  covenant.  It  was  not  necessaiy,  therefore,  to  nc^^ative  such 
mode  of  discharge  in  the  declaration,  but  the  breach  of  covenant 
is  sufficiently  shown  by  the  averment  of  non-performance  to  the 
administrator,  who,  alone,  was  legally  entitied  to  demand  and 
receive  its  performance.  If  payment  had  been  made  to  the  leg- 
atees under  the  circumstances  which  justified  it  and  constituted 
it  a  discharge  of  the  covenant,  the  facts  might  and  should  have 
been  pleaded. 

Wherefore  the  judgment  is  affirmed. 
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Thompson  v.  Cbaigmile. 

[4  B.  Komo^  891.] 

Obowiho  Cobh  b  a  Cbattbl,  avd  Subjsot  to  Salb  under  ezaentioii. 

PuaoEAflEB  ov  Gbowino  Ceop,  Sold  vvdsb,  ax  Exxoonox,  my  ontflraad 
ranore  tho  orop  porohaaed,  although  the  Hune  is  in  the  poeenirion  of  • 
third  pertyi  under  an  arrangement  with  the  jadgment  debtor,  made  for 
the  porpoee  of  defrauding  the  latter^  erediton. 

Tbbbpabb.    The  opinion  states  the  &ot8. 
Morehead  and  Seed,  for  the  appellant. 
Oates  and  Lindsey^  for  the  appellee. 

By  Court,  Bbbok,  J.  Septimus  Oxaigmyle,  the  appellee, 
farooght  an  action  of  trespass  quare  clausum  fregU^  against 
Thompson,  the  appellant,  and  recoyered  a  jadgment  for  forty- 
three  dollars,  from  which  Thompson  has  appealed  to  this  court 
The  testimony,  upon  the  trial,  conduced  to  prore  that  the  plaint- 
iff was  in  possession  of  the  field  upon  which  the  defendant  had 
entered  and  cut  and  earned  off  the  crop  of  com;  that  J.  W. 
Craigmyle  was  also  liTing  upon  the  &rm,  of  which  the  field  in 
contest  composed  a  part,  and  had  assisted  in  malring  the  crop« 
The  testimony  also  conduced  to  prore  a  fraudulent  sale  and  con- 
Teyance  of  the  farm  by  J.  W.  Craigmyle  to  the  plaintiff,  and  a 
fraudulent  arrangement  between  them  for  its  cultivation.  It 
further  appeared  that  under  an  execution  in  f aror  of  the  de- 
fendant against  J.  W.  Craigmyle,  the  field  of  com  had  been 
sold  by  a  constable  and  the  defendant  became  the  purchaser. 
This  sale  was  made  on  the  fourteenth  of  October,  1842. 

Upon  this  statp  of  case,  the  court,  on  motion  of  the  plaintiff,  in- 
structed the  jury,  "  that  they  were  bound  to  find  for  the  plaintiff, 
provided  they  beliered,  from  the  evidence,  that  the  field  in  which 
the  com  in  contest  was  cultivated,  and  where  the  trespass  was 
charged  to  have  been  committed,  was  in  possession  of  the  plaint- 
iff at  the  time  it  was  entered  upon  by  the  defendant,  and  that 
in  estimating  the  damages  they  had  a  light  to  take  into  calcula- 
tion the  value  of  the  com  taken  off  by  tiie  defendant,  provided 
they  believed  it  the  plaintiff's  com."  2.  "  That  if  the  jury  be- 
lieved, from  the  evidence,  that  the  plaintiff  was  in  the  peaceable 
possession  of  the  close,  on  which  the  trespass  complained  of  in 
the  action  was  committed,  with  the  assent  of  the  rightful  owner, 
and  that  the  defendant  broke  said  close  and  entered  upon  his 
possession  without  his  consent  and  against  his  express  order,  the 
law  is  for  the  plaintiff."  The  questions  for  the  consideration  of 
this  court  are  involved  in  these  instructions.     To  test  their  cor« 
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teciaiess,  we  will  state  the  legal  propositions  which  we  regard  as 
applicable  to  this  case. 

And  1.  Com  standing  in  the  field  is  subject  to  sale  under  ex* 
^ecntion.  It  was  so  settled  by  thj9  court  in  Parham  y.  Thompson^ 
2  J.  J.  Marsh.  159.  It  is  a  chattel  and  may,  therefore,  be  sold 
hy  a  constable.  2.  A  purchaser  under  execution  may  lawfully 
•enter  and  remove  the  com  purchased,  provided  the  com,  when 
^d,  belonged  to  the  defendant  in  the  execution  and  the  sale 
was  Talid.  Nor  could  the  defendant  in  the  execution,  nor  any 
person  who  might  be  in  possession  under  him,  maiTitain  tres- 
pass, proTided  the  purchaser  merely  entered  and  removed  the 
€om.  The  plaintiff  in  this  case,  therefore,  was  not  necessarily 
•entitled  to  a  verdict.  He  might  have  been  in  possession  and 
still  not  the  owner  of  the  com  nor  the  land.  If  the  purchase 
of  the  farm  by  him  from  J.  W.  Craigmyle,  and  the  arrangement 
for  cultivating  it,  were  fraudulent — made  for  the  purpose  of  cov- 
ering it  up  and  shielding  it  and  also  the  crop  from  the  creditors 
of  J.  W.  Craigmyle,  the  whole  proceeding,  as  to  his  creditors, 
was  void,  and  the  plaintiff  acquired  thereby  no  titie  to  the  land, 
nor  right  to  the  crop,  nor  to  the  possession.  Although  the  plaint- 
iff, therefore,  may  have  been  in  possession  of  the  field  when  the 
defendant  entered  and  cut  and  removed  the  corn,  yet  such  pos- 
eession  merely  would  not  enable  him  to  recover  in  this  action. 
We  are  of  opinion,  therefore,  that  the  court  erred  in  the  in- 
structions given  to  the  jury,  on  the  motion  of  the  plaintiff. 

Wherefore,  the  judgment  is  reversed  and  the  cause  reinanded, 
that  a  new  trial  may  be  granted  and  further  proceedings  had 
consistent  with  this  opinion. 

Gbowiko  Cbops  mat  bb  Levied  upon  Aim  Sold  under  exeontioD,  and  th« 
parchaaer  may  lawfully  enter  for  the  purpose  of  removal:  Whipple  v.  Ibot^  S 
Am.  Dec.  442;  PenhalUno  v.  Dtoight,  5  Id.  21;  Coomba  ▼.  Jordan^  22  Id.  236; 
STnUh  Y.  TriU,  28  Id.  665;  Brittain  v.  McKay^  35  Id.  738,  and  oaMi  dtad  in 
note;  Heard  ▼.  Fairbanki^  38  Id.  394. 


Divine  v.  Mttchum. 

[4  B.  If  onox,  488.] 

fixAL  Brats,  Pubchased  bt  a  Firm  as  Pabtnebshif  Flu>pXBTr,  la  lia- 
ble to  the  payment  of  the  partnership  debts. 

Adtanoxmzkts  Madb  by  Onb  Partner  to  thb  Firm,  and  all  other  firm 
debts,  must  be  first  discharged  out  of  the  firm  property,  whether  rsal  or 
personal,  before  recourse  can  be  had  to  the  same  by  the  individiial  orwU 
itors  of  a  partner. 
▲k.  Daa  you  XXJ— !• 


I 
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PiinnHMHiF  xeillj.    The  opinion  fltntes  the  Iftcta. 
Mordiead  and  Seed,  tat  the  pliuntiffii 

B7  Court,  Book,  J.  Wiiliain  Oldham  And  John  Hitefaam.m 
1833y  nuKle  a  joint  purchase  of  a  lot,  in  the  town  of  YezBailles,, 
with  a  eteam  mill  and  cotton  factozy  therBon,  and  engaged  aa 
partners,  under  the  firm  and  style  of  Oldham  &  Hitcbiim,in  the- 
manofactore  of  floor  and  meal  and  cotton  jams.  Mitchnm,  for 
large  advancements  all^ped  to  haye  been  made,  for  and  on  aiv 
count  of  the  partnership,  and  in  the  purchase  of  the  property, 
daims  a  prior  lien  upon  it,  over  the  mortgagees  and  attaching 
creditors  of  Oldham,  for  his  indiTidoal  liabilities.  The  Talidiiy 
of  the  claim  thns  set  up  by  Mitchom  constitates  the  important 
question  for  determination. 

The  facts,  as  to  the  advancements  by  ICtchmn  for  the  fizm,ia 
the  prosecution  of  the  partnership  bndness,  and  in  the  purchase 
of  the  property  in  contest,  and  also  as  to  the  validiiy  of  the- 
daims,  as  against  Oldham  indiTidually,  asserted  by  his  mort- 
gagees and  attaching  creditors,  haying  been  agreed  by  the  par- 
ties,  the  next  inquiiy  is,  whether  the  proper^  belonged  to  th» 
firm  as  partnership  property?  The  proof  is  that  it  was  a  joini 
purchase  of  the  property,  each  paying  an  equal  proportion  of 
the  purchase  money,  except  as  to  about  six  hundred  dollars  of 
Oldham's  half,  for  which  he  and  Mitchum  gave  their  notes,  th» 
latter  as  security,  and  which  were  subsequently  paid,  in  part, 
by  the  firm,  and  the  residue  by  Mitchum.  The  conyeyanoe  was- 
made  to  them  jointly.  Mitchum  alleges  that  the  property  was- 
joint  stock  property,  and  belonged  to  the  firm  of  Oldham  & 
Mitchum.  This  allegBtion  is  not  denied  by  the  adyerse  claim- 
ant. The  fact  is  agreed,  on  the  part  of  the  mortgagees,  that  at 
the  date  of  the  mortgage,  they  knew  the  property  was  used  aa 
joint  property  of  the  firm  of  Oldham  &  Mitchum.  In  yiew  of 
all  the  facts  and  circumstances,  without  further  inquiiy,  we 
think  it  may  be  assumed  that  the  property  was  purchased  with 
a  yiew  to  constitute  it  joint  stock  of  the  firm,  and  that  it  was  so 
considered,  treated,  and  held.  Begarding  it  as  such,  has  Mit- 
chum a  prior  lien  upon  it  to  be  reimbursed  for  his  adyancementa 
before  the  mortgagees  and  individual  creditors  of  Oldham  can 
come  in?  The  question,  we  apprehend,  has  not  been  decided 
lyy  this  court,  and  so  far  as  it  depends  upon  a  concurrence  of 
authority  elsewhere  may  be  regarded  as  unsettied. 

That  one  partner  has  an  equitable  right  to  haye  his  own  daims- 
upon  the  firm,  for  advancements  and  also  all  the  firm  debts 
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charged  ont  of  the  personal  estate  of  the  firm,  before  the  assignee 
or  separate  creditor  of  the  other  partner  can  come  in,  has  long 
been  recognized  as  the  settled  law.  But  whether  this  equitable 
rule  should  be  applied  to  the  real  estate  of  partners,  is  a  ques- 
tion upon  which  there  have  been  conflicting  opinions  and  de- 
cisions both  in  England  and  this  countiy.  Of  eminent  English 
chancellors  Lord  Thurlow  has  been  on  one  side  and  Lord  Eldon 
upon  the  other  of  this  vexed  question.  The  former  is  reported 
at  first  to  have  said,  in  the  case  of  Thornton  t.  Dixon,  8  Bro.  0. 
C.  198,  "  he  had  always  understood  that  when  partners  bought 
lands  for  the  purpose  of  a  partnership  concern,  it  was  to  be  con- 
sidered as  part  of  the  partnership  fund,"  and  that  consequently 
the  real  estate  in  that  case  must  be  considered  as  personal  estate, 
and  distributable  as  such.  Upon  reargument,  however,  his  lord- 
ship changed  his  opinion.  The  contest  in  that  case  was  in  ref- 
erence to  land  upon  which  mills  had  been  erected  for  partner- 
ship purposes,  the  partners  being  paper  makers.  The  property 
was  used  in  the  business  of  the  concern,  and  was,  therefore,  like 
the  one  under  consideration,  a  very  strong  case  in  favor  of  the 
principle  of  regarding  the  property  as  personal  estate.  The  ques- 
tion in  the  case  referred  to  arose  between  the  surviving  partners 
and  the  representatives  of  a  deceased  partner.  Bahnain  v.  Shore^ 
9  Yes.  500,  and  other  English  cases  might  be  cited  based  upon 
the  opinion  of  Lord  Thurlow  in  Thornton  v.  Dixon. 

Lord  Eldon  is  reported  to  have  entertained  a  different  opinion 
and  to  have  said,  in  the  case  of  Selkrig  v.  Davies,  2  Bose,  97, 
«<  that  all  property  involved  in  a  partnership  concern  ought  to  be 
considered  as  personal,"  and  afterwards,  in  the  case  of  Toions 
etc.  V.  Devinea  etc.,  reported  in  appendix  to  Montague  on  Part- 
nership, so  decided — vide  note  to  the  case  of  Thornton  v.  Dixon 
and  the  authorities  there  referred  to.  This  subject  is  also  very 
fully  examined  by  Gow  on  Part.  47-52,  and  the  opinions  and  de- 
cisions of  English  and  American  jurists  referred  to.  Also  by 
Chancellor  Kent,  3  Kent's  Com.  37-45. 

In  America,  the  decisions  upon  the  question  have  also  been 
conflicting.  In  New  York,  in  Coles  v.  Coles,  15  Johns.  159  [8 
Am.  Dec.  231],  and  the  same  principle  has  been  recognized  in 
other  cases,  it  was  decided  that  the  rules  and  principles  which 
govern  and  regulate  the  disposition  of  partnership  property,  did 
not  apply  to  real  estate,  and  in  the  absence  of  special  agreements 
between  the  parties,  real  estate  owned  by  partners  was  to  be 
considered  and  treated  as  such,  without  any  reference  to  the 
partnership.    A  more  qualified  view  of  the  subject  has  been 
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taken  hy  tiie  judidazy  of  Yirginia  and  Pennqrlvania,  in  Forde  t. 
Herron^  4  Munf.  816;  McDermot  y.  Lawrence^  7  Serg.  &  B.  438 
[10  Am.  Deo.  468].  In  South  Carolina  and  Oonnectic^t  real 
estate  owned  by  partners  is  considered  and  treated  as  per- 
sonal estate:  Window  t.  GhiffiUe,  Harp.  Eq.  25;  Babinaon  y. 
Crowder,  4  MoOord,  619  (17  Am.  Deo.  762];  Sigoumey  y.  Murm^ 
7  Oonp.  11. 

The  only  plausible  reason  which  we  haye  anywhere  seen 
adyanoed,  for  the  distinction  taken  between  the  real  and  per- 
sonal estate  of  partners  is,  that  as  to  real  estate  the  attention  of 
the  purchaser  is  directed  to  the  record,  which  is  presumed  to 
furnish  correct  information  as  to  title.  But  not  so  as  to  per- 
sonal estate,  the  title  and  right  to  which  are  presumed  to  be  with 
the  possession.  We  will  not  undertake  to  decide  that  cases  may 
not  occur  in  which  the  reason  assigned  in  f  ayor  of  a  bona  fide 
purchaser,  without  notice,  would  not  be  entitled  to  weighty  and 
controlling  consideration.  But  we  are  of  opinion  this  case  is 
not  of  that  character — the  property  in  contest  was  used  in  the 
business  of  the  firm — the  partnership  was  constituted  for  the 
yery  purpose  and  object  of  using  it.  That  it  was  in  the  posses- 
sion and  used  as  the  joint  property  of  the  firm,  was  known  to 
the  mortgagees  before  they  obtained  their  mortgage  from  Old- 
ham. 

In  yiew  of  the  whole  case,  we  are  of  opinion  that  the  property 
in  contest  should  be  treated  as  personal  estate  and  be  first  sub- 
jected to  the  payment  of  the  claim  of  Mitchum,  and  such  being 
the  decree  of  the  court  below,  it  is  therefore  affirmed. 


PABTVXBamr  Interbsts  in  Rbal  Estate,  Obvsbal  Natubs  ov:  See  Teal- 
Mcm  y.  Woods,  27  Am.  Dec.  453,  and  note;  Cfreene  v.  Chreenet  13  Id.  642,  in  ths 
note  to  which  thie  subject  is  considered  at  length.  See  slso  WheaUei^s  Hmn 
T.  ddktmn,  37  Id.  654,  and  note,  citing  the  prior  oases  in  this  series. 

PuoBiTT  or  Pabtnkbship  Cbkditobs  as  to  Pabtkxbship  AasBiB:  8m 
Payne  t.  MaUhew$^  23  Am.  Deo.  738,  and  note;  Orosvenor  ▼.  Autiin^  25  Id.  743^ 
sad  note,  in  which  the  prior  oases  in  this  series  are  collected. 


Cgnwell  v.  Bbooehabt. 

[4  B.  KOSBOB.  880.] 

GmAimi  ov  tbb  Privileob  ov  Looatino  a  Mnx  Dam  and  oonstraeUag 
a  race  for  the  purpose  of  supplying  his  mill  with  water,  having  once  ■»• 
looted  his  site  and  erected  his  dam,  is  not  restricted  to  sneh  looatJon  it 
it  afterwards  turns  out  to  be  impracticable  for  the  purposes  intended. 

rRESPASS  Libs  against  Husband  and  Witb  for  a  wrongful  aot  committed 
by  them  jointly. 
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PUTiLaoa  07  OovBTBXjarntQ  a  Bam  and  Mill-baob  is  a  FBAiranisB»  but 

after  rooh  ooostnictioii  tho  duD  tad  raoe  become  property,  for  the  de« 

stmotioD  of  which  treepeas  will  lie. 
BiOBT  TO  CoNSTBUCT  A  Dam  ON  THX  Lahd  OF  Anothsb,  implies  the  right 

to  the  exdnrive  use  and  poeseBsion  of  m  much  land  as  may  be  neceaiary 

for  such  paipose. 

Tbbspabs.    The  opinion  states  the  fiiots. 
Ofigsb^,  for  the  plaintiff. 
WooUeyy  for  the  defendants. 

By  Court,  Mabshall,  J.  Oonwell  brought  an  action  of  tree- 
pass  qtutre  clamaum  fregil^  against  the  defendants  in  error,  for 
the  destmction  of  his  mill  dam,  and  for  filling  np  and  obstruct- 
ing his  mill-race.  Judgment  for  the  defendants,  upon  the  in- 
struction of  the  court  to  the  jury  to  find  as  in  case  of  a  nonsuit, 
and  Con'well  has  brought  tiie  case  before  this  court,  for  re- 
Yision. 

The  testimony,  upon  the  trial,  conduced  to  establish  the  fol- 
lowing &ct8:  That  in  1818,  Henry  Shoptaugh  conveyed  to 
Joseph  Forman  the  use  of  the  water  of  the  east  fork  of  Cox's 
creek  as  it  passed  through  Shoptaugh's  land,  and  the  privilege 
of  building  and  continuing  a  mill-dam  across  said  creek,  a  small 
distance  above  where  the  road  leaves  the  Bardstown  road  and 
leads  up  said  fork,  crosses  the  same  the  first  time,  in  any  place 
and  in  any  manner  that  may  best  suit  said  Forman,  so  as  to  get 
the  entire  benefit  of  the  water,  also  the  privilege  of  erecting  and 
continuing  a  mill-race  from  the  said  dam,  etc.,  and  said  Shop- 
taugh reserves  the  privilege  of  fencing  on  the  side  of  the  race, 
and  bridging  across  it  so  as  not  to  obstruct  the  passage  of  the 
water  or  to  injure  the  race.  This  deed  was  made  in  consider- 
ation of  three  hundred  dollars,  and  duly  recorded. 

Shoptaugh  subsequentiy  sold  the  land  to  W.  Shoptaugh  and 
P.  Bowner,  W.  Shoptaugh  to  Bowner,  who  sold  a  part  of  it  to 
Forman  and  part  to  S.  CasseU;  that  shortiy  after  the  convey- 
ance from  H.  Shoptaugh  to  Forman  the  latter  constructed  a 
dam  as  authorized  by  the  conveyance.  The  banks  of  the  creek, 
above  where  the  dam  was  built,  being  low,  gave  way  and  the 
water  passed  off  in  new  lateral  channels.  To  prevent  this,  side 
dams  were  constructed :  but  the  bed  of  the  creek  having  changed, 
the  first  dam  proving  ultimately  wholly  insufficient,  from  its 
localiiy,  to  secure  the  benefit  of  tiie  water  of  Cox's  creek,  for  the 
use  of  Forman's  mills,  a  new  dam  was  erected  and  a  new  race 
cut.  This  new  dam  was  erected  upon  the  land  owned  by  H. 
Shoptaugh  at  the  date  of  his  conveyance  to  Forman  and  upon 
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that  poztion  of  the  tract  which  had  afterwards  been  conveyed  to 
Caasell  bj  Bowner.  It  seems  to  have  been  "  above  where  the 
road  that  leaves  the  Bardstown  road  crosses  the  creek  the  first 
time;"  the  exact  distance  does  not  appear,  but  it  appears  to 
have  been  about  one  hundred  and  fifteen  poles  from  the  old 
dam.  The  race  from  the  dam  or  a  portion  of  it  was  upon  the 
land  conveyed  by  Bowner  to  Forman.  Forman  died  about 
1838,  and  devised  his  mills  to  his  two  sons,  William  and  Joseph, 
who  had  constructed  the  new  dam  and  race.  Subsequent  to 
their  construction,  they  had  sold  to  defendant,  Brookhart,  that 
portion  of  the  H.  Shoptaugh  tract  of  land  which  had  been  owned 
by  and  devised  to  them  by  their  father,  and  upon  which  they 
had  constructed  the  new  race.  All  the  deeds  of  conveyance 
contained  reservations  as  to  the  mill-dam  and  race  of  Forman, 
and  the  deed  from  W.  and  J.  Forman  to  Brookhart  reserves  the 
mill-race  and  the  light  of  keeping  it  and  the  mill-dam  in  repair 
where  they  tiien  were.  This  conveyance  was  made  after  the 
new  dam  was  erected  and  the  new  race  dug. 

It  appears  that  the  new  dam  and  race  were  less  injurious  to 
the  H.  Shoptaugh  tract  of  land  than  the  first  dam  and  race,  as 
the  effect  would  be  to  confine  the  creek  in  its  original  channel 
and  prevent  its  breaking  through  its  banks.  It  was  also  in 
proof  that  Oonwell,  the  plaintiff,  had  been  in  possession  of  the 
mills,  race,  and  dam,  for  ten  or  fifteen  years,  first  under  the  father 
and  subsequently  under  the  sons,  of  whom  he  afterwards  pur- 
ehased;  that  Oassell  had  died,  and  his  widow  had  married  the 
defendant,  Brookhart,  and  was  herself  a  defendant:  and  that 
the  defendants  had  torn  down  the  new  dam  and  filled  up  the 
race;  that  CasseU  was  in  possession  of  the  tract  of  land  upon 
which  the  new  dam  is  erected,  and  that  his  children,  who  were 
infants,  and  widow  and  her  husband,  the  defendant,  have  since 
continued  in  possession.  It  further  appears  from  the  record, 
that  the  court  ruled  the  plaintiff  to  elect  for  which  trespass  he 
would  go,  as  the  pulling  down  the  dam  and  filling  up  the  race 
were  on  different  days,  and  he  could  only  go  for  one  of  the  tres- 
passes. The  plaintiff  elected  to  go  for  the  pulling  down  the  new 
or  upper  dam.  Upon  this  state  of  the  case  the  court,  on  motion 
of  defendants,  instructed  the  jury  to  find  as  in  case  of  a  nonsuit, 
and  the  jury  found  accordingly.  The  instruction  seems  to  have 
been  based  upon  the  idea  that  Forman,  having  once  selected  a 
site  for  Us  dam,  that  he  was  thereby  precluded  from  ever  after- 
wards  changing  it.  Whether,  in  that  view  of  the  case,  the  in* 
struotion  was  right  will  first  be  considered. 
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The  object  of  the  purchase  from  H.  Shoptaugh,  hy  Forman» 
"was  the  entire  benefit  of  the  water  of  Oox's  creek,  so  far  as  it 
{Missed  throngh  Shoptaugh's  land.  A  very  ample  consideration 
«eem8  to  have  been  paid  for  it,  eqnal  to  one  half  of  what  the  en- 
tire fee  simple  in  the  whole  tract  sold  for  a  few  years  afterwards. 
The  terms  of  the  deed  are  comprehensiye,  and  leave  no  room 
for  doubt  ihat  it  was  the  intention  of  the  parties  to  secure  to 
Forman  the  entire  benefit  of  the  creek.  The  terms  of  the  grant 
are  express.  If  the  grant  had  not  also  secured  to  Forman  the 
right  of  using  the  requisite  means  to  realize  the  main  object  of 
the  grant  (the  use  of  the  water),  the  law  would  hare  implied  the 
tight;  and  if  dams  and  races  were  the  necessary  and  proper 
means  for  securing  to  Forman  the  benefit  of  the  water  of  Oox's 
creek,  so  &r  as  it  passed  through  the  land  of  Shoptaugh,  he 
would  hare  acquired  the  right  to  construct  them  whether  ex- 
pressed in  the  deed  or  not. 

The  doctrine  upon  this  point  is  rery  fully  examined  and  illus- 
trated in  Beard  t.  Smith,  6  Mon.  430.  But  the  jMurties  have  not 
left  to  implication  the  rights  of  Forman  in  reference  to  the 
means  to  be  used,  but  the  right  of  building  and  continuing  a 
dam  and  a  race  are  expressly  granted.  "  To  build  and  continue 
a  dam  a  small  distance  from  where  the  road,  etc.,  crosses  the 
creek  or  fork,  the  first  time,  at  anyplace  and  in  any  manner  that 
may  beet  suit  said  Forman  so  as  to  get  the  entire  benefit  of  the 
water.''  Terms  more  direct  and  comprehensiye  could  not  well 
be  employed,  and  as  it  became  entirely  impracticable  to  secure 
to  Forman  or  his  devisees  the  benefit  of  the  water  by  the  dam 
first  erected,  we  are  very  clearly  of  opinion  that  he  was  author- 
ized by  the  grant  to  build  and  continue  another  at  any  place  and 
in  any  manner  that  might  be  necessaty  to  get  the  entire  benefit 
of  the  water,  providing  it  was  upon  the  land  of  Shoptaugh  when 
he  made  the  grant,  and  within  a  small  distance  above  where  the 
road  crosses  the  fork,  etc. 

It  does  not  appear  that  the  new  dam  was  not  within  the  requi- 
«ite  distance  from  where  the  road  crossed  the  stream,  nor  would 
we  be  understood  <.  s  deciding  that  if  indispensable  to  secure  the 
•enjoyment  of  the  water,  that  the  grantee  would  not  be  author- 
ized to  construct  a  dam  even  &rther  than  a  small  distance  from 
where  the  road  crosses  the  creek.  We  are  not  inclined  to  regard 
the  expression,  a  small  distance  above  where  the  road  crosses, 
•etc.,  as  a  controlling  and  unyielding  limitation  or  restriction, 
when  taken  in  connection  witii  the  whole  grant.  The  expree* 
«iona  that  immediately  follow,  very  dearly  imply  that  not  only  tha 
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eonyenienoe  of  the  grantee,  bat  the  securing  the  entire  benefit 
of  tbe  water  were  to  be  the  paramount  considerationB  in  the  sit- 
uation of  the  site  for  the  dam,  and  the  mode  of  building.  But 
we  will  pursue  this  inquiry  no  further,  as  it  is  only  neceesaiy  to- 
decide  in  this  branch  of  tiie  case  that  the  grantee,  having  once 
selected  a  site  and  erected  his  dam,  was  not  thereby  restricted 
to  that  spot  if  found  impracticable  to  secure,  by  such  dam,  the^ 
benefit  of  the  water. 

But  there  are  other  grounds  upon  which  it  is  insisted,  the 
nonsuit  ought  to  be  sustained:  1.  That  the  defendants,  bein^ 
husband  and  wife,  can  not  be  sued  together  for  a  joint  trespass. 
2.  That  the  plaintiff  misconceived  his  action — ^that  it  should 
have  been  case.    Waiving  the  question  whether  a  misjoinder  of 
husband  and  wife,  as  defendants,  in  an  action  of  trespass, 
would,  under  any  circumstances,  be  ground  for  a  nonsuit,  we- 
are  entirely  satisfied  that  upon  that  ground  the  motion  for  a 
nonsuit  can  not  be  sustained  in  this  case.      The  testimony 
proves  that  the  trespass  was  committed  jointly  by  the  defend- 
ants, and  the  law  is  well  settled  that  in  such  case  tbe  action  lie^ 
against  both.    Upon  the  second  point  we  have  some  doubt.    It 
is  urged  that  the  privilege  of  enjoying  the  benefit  of  the  water 
is  a  mere  franchise,  for  the  interruption  or  disturbance  of  which 
case  is  the  proper  remedy.    The  right  to  the  use  of  the  water  is 
no  doubt  a  franchise,  and  so  is  the  right  to  erect  the  dam  and 
prepare  the  race,  but  when  the  dam  is  erected,  it  becomes  the 
property  of  him  who  has  the  right  to  construct  it.    It  is  not  in- 
corpor^  in  its  nature,  but  is  material,  tangible  as  much  as  a 
house,  and  for  the  destruction  of  it  we  have  no  doubt  that  tres- 
pass would  lie.    It  was  so  held  in  WUaon  v.  Smith  et  al.,  10 
Wend.  324.    In  that  case  the  legislature  had  granted  plaintiff  the 
privilege  of  constructing  a  dam  across  a  particular  stream.    He 
erected  the  dam  and  the  defendants  demolished  it,  for  which  he 
brought  an  action  on  the  case — ^held  that  trespass,  not  case,  was 
the  proper  remedy.    In  this  case,  however,  the  action  is  tres- 
pass quare  clauaum  fregii,  but  we  have  come  to  the  conclusion 
the  action  will  lie. 

The  right  to  erect  and  continue  the  dam  very  clearly  implies 
and  is  in  effect  the  right  to  the  exclusive  use  and  possession  of 
so  much  of  Shoptaugh's  land  as  may  be  necessaxy  for  that  pur- 
pose. When  the  dam  is  erected,  the  ground  upon  which  it 
stands  is  thereby  appropriated  to  the  use  of  the  builder,  and  so 
long  as  the  dam  continued  in  use  for  the  purpose  for  which  it 
was  built,  the  right  of  possession  of  the  dam  and  of  the  posses- 
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don  and  use  of  the  gFound  which  it  occupies,  is  in  the  grantee. 
How  the  dam  in  this  case  was  constracted,  does  not  appear — 
whether  of  wood,  or  earth,  or  stone,  or  in  part  of  each:  but  no 
matter  how  constructed,  the  principle  would  be  the  same.  If 
all  of  earth,  a  separate  interest  in  it,  the  right  of  possession, 
and  indeed  the  right  of  property,  in  view  of  the  object  for 
which  it  was  erected,  would  be  acquired  by  Forman.  An  entry 
upon  it  in  such  case  would  be  an  entry  upon  his  possession, 
and  in  effect  upon  his  close;  an  entry  for  its  destruction  would 
be  unauthorized,  and  trespass  quare  clamum/regU  would  lie. 

The  case  of  Clap  t.  Draper,  4  Mass.  266  [3  Am.  Dec.  216],  is 
somewhat  analogous  in  principle  to  this.  In  that  case  it  ap- 
pears that  in  1763,  Humphrey  was  seised  of  the  close  in  fee,  and 
by  deed  conveyed  the  same  to  Fowler  in  fee.  Fowler,  at  same 
time,  reconveyed  to  Humphrey  the  trees  and  timber  standing 
and  growing  on  the  land,  with  liberiy  to  cut  and  carry  away 
said  trees  and  timber — that  the  plaintiff  held  the  right  con- 
veyed by  Fowler  to  Humphrey,  and  the  defendants  the  estate 
that  was  Fowler's.  The  defendants  had  cut  some  of  the  trees 
standing  at  the  date  of  the  original  deed.  The  defendants  and 
those  under  whom  they  claimed,  had  had  the  herbage  upon  the 
close,  and  those  under  whom  plaintiff  claimed  had  cut  and  car- 
ried away  the  trees.  The  plaintiff  brought  trespass  qiuire  clau^ 
mim  /regit,  and  it  was  held  that  it  could  be  maintained,  and 
upon  the  principle  that  "  when  a  man  has  a  separate  interest  in 
the  soil,  for  a  particular  use,  although  the  right  of  the  soil  is 
not  in  him,  he  may  maintain  trespass  quare  claiusum  fregii.'* 
The  opinion  in  this  case  was  by  a  very  distinguiBhed  jurist, 
Chief  Justice  Parsons,  who  refers  to  numerous  authorities,  and 
examines  the  subject  very  fully.  But  it  is  further  insisted  by 
the  cotmsel  for  the  defendants,  that  the  new  dam  was  not 
erected  for  twenty  years  after  the  erection  of  the  old  one,  and 
that  the  right  of  those  claiming  under  Forman,  to  erect  it,  if 
such  a  right  had  ever  existed  after  the  erection  of  the  first  dam, 
was  barred  by  lapse  of  time.  The  testimony  conduces  to  prove 
the  lapse  of  twenty  years  from  the  erection  of  the  first  to  the 
erection  of  the  dam  in  question:  but  it  also  appears  that  the 
lateral  dams  had  been  erected,  and  near  the  new  dam,  from 
time  to  time,  and  within  twenty  years,  and  without  objection, 
to  keep  the  water  in  the  original  channel.  Such  continued  acts 
and  efforts  to  secure  the  enjoyment  of  the  object  of  the  grant  of 
Bhoptaugh,  having  been  invariably  acquiesced  in,  as  was  also 
the  erection  of  the  new  dam,  by  those  claiming  the  land,  would, 
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^e  think,  prevent  the  effect  of  the  lupae  of  tune,  if  without  them 
tind  under  other  circumstanoes^  which  we  do  not  admit,  it  could 
be  rendered  available.  But  in  any  view  of  this  question,  the 
instruction  should  not  have  been  peremptory,  but  hypotheticaL 

In  the  consideration  of  this  case,  we  have  regarded  the  plaint- 
iff as  entitled  to  all  the  rights  of  Forman,  and  the  defendants 
sa  occupying  no  better  attitude  than  Shoptaugh,  if  he  had  con- 
tinued in  possession,  and  never  parted  with  his  title. 

The  judgment  is  reversed  and  the  cause  remanded,  that  a  new 
trial  may  be  granted,  and  further  proceedings  had,  consistent 
with  this  opinion. 

Tbbbpass  will  Lne  AOAurar  tbx  Ownkb  ov  Land,  who,  for  a  valoablt 
ooniideratiaii,  licenaei  another  to  build  a  bridge  on  hie  lend,  end  efterweide 
4nterferee  with  each  etrootore,  withoat  the  ooDBent  of  the  one  who  ereoted  its 
Bicker  v.  Kdly%  10  Am.  Dec  38,  and  note,  in  which  the  righta  of  a  lioeaeee^ 
•••  to  ereotiona  made  by  permunon  of  the  Uoeneor,  are  considered.  See  alN 
note  to  Reriek  v.  Kem,  16  Id.  001. 

TuMSBAsa  BT  HuBBAiTD  AHD  WzTE  JoniTLT,  Who  Liabls  vob:  See  Commtm' 
weaUk  V.  Nm^  6  Am.  Dec  106,  and  note;  McKwmm  t.  /Umm,  10  Id.  606b 
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U  B.  MOHBOB,  606.] 

AiOSMV  Bhtbbivo  dito  PoflBsasiov  OF  Laiydios  his  PBDroiPAL  ml^eotehiBi- 
■elf  to  the  law  applicable  to  the  relation  of  landlord  and  tenant^  and  while 
in  each  poeeeanon  can  not  deny  his  landlord's  title,  by  setfehig  np  adFerst 
title  in  himself  or  third  partiee. 

-flVATun  OF  LnoTATioNa  DOSS  voT  CoMMurcs  TO  Run  in  laTor  of  a  tsmiti 
claiming  to  hold  adversely,  as  against  his  landlord,  until  sooh  relatkm  Is 
dissolved,  and  the  landlord  is  notified  of  the  dinolataon. 

TkBTAST's  PuBLiOLT  CLAiMDro  Lahd  AS  BIS  OWN,  selling  portions  of  it,  deihr* 
ering  over  the  possession,  and  continaing  snch  acts  for  more  than  twentjy 
years,  will  be  presomptive  evidence  of  a  disclaimwof  the  landlord's  titles 
and  of  an  adverse  holding. 

•OaaimBS  nr  Possbbsiok  of  Lahd  undsr  Ck)NYiTAK0i8  vbom  ak  Aoms^ 
given  in  his  own  name,  or  in  that  of  his  principal,  which  possession  has 
been  nnintemipted  for  more  than  twenty  years,  will  be  protected  in  snch 
possession,  and  notice  and  aoqnieecence  on  the  part  of  the  principal  will 
bepresnmed. 

ftmCIPAL  WILL  NOT  BI  PBIVXNTED  IBOM  QBTADmrO  THB  POSBBBBIOV  of 

lands  held  by  his  agent  from  the  fact  that  each  agent,  after  judgment  of 

eviction  had  been  rendered  against  him  under  a  superior  titles  bought  up 

such  superior  title,  if  there  was  no  actual  eviction. 
Abtbbsb  Holdiho  bt  ak  Aobbt  fob  Twshtt  Ybabs,  under  a  superior  title, 

after  notice  to  the  prinoipsl,  will  bar  the  latter. 
ftuMUMniOB  OF  SUCH  Abtbbsi  Holddto  WILL  BB  Bbbuttbd  If  suoh  superior 

title  were  purchased  with  the  principal's  money. 
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Ejbotmkht.    The  opinion  states  the  facts. 
SobertBon  and  Appenon^  for  the  appellants. 
HcBMon^  for  the  appellees. 

By  Conrt,  BuBOKy  J.  As  the  court  below  declined  giving  the 
instructions  to  the  juiy,  as  moved  on  behalf  of  the  plaintiff,  but 
gave  in  lieu  thereof,  other  instructions,  designed,  as  we  under- 
stand, to  embrace  the  whole  law  of  the  case,  the  main  question 
for  our  determination  iR,  whether,  in  the  instructions  thus  given, 
the  court  correctlj  expounded  the  law.  How  far  the  rights  of 
the  parties  are  affected  by  the  operation  of  the  statute  of  limita- 
tions,  constituted  the  most  important  question  upon  which  the 
-court  was  called  upon  to  instruct  the  jury.  We  will  first  give 
our  views  in  reference  to  this  question  and  then  notice  more 
particularly  the  instructions  of  the  court.  If,  as  the  testimony 
•conduces  to  prove.  Colonel  Farrow  entered  and  took  possession 
of  the  land  in  controversy  as  the  agent  of  his  unde.  Captain 
Farrow,  he  thereby  became  subject  to  the  rules  and  principles 
of  law  applicable  to  the  relation  of  landlord  and  tenant.  It  is 
true,  in  some  instances  Us  acts  may  have  been  consistent  and 
proper  in  his  character  as  agent,  when  they  would  have  been 
otherwise  had  he  occupied  the  attitude  of  a  tenant  merely.  But 
the  nature  and  bearing  of  such  acts  on  the  case,  will  be  notioed 
hereafter. 

There  is  no  rule  of  law  better  settled  than  that  the  tenant  can 
not  controvert,  while  he  continues  in  possession,  the  title  of  his 
landlord;  and  upon  this  principle  he  is  not  permitted  to  set  up 
against  the  title  of  his  landlord,  adversary  titles  which  he  may 
have  acquired  in  himself,  or  which  may  be  in  third  persons. 
These  rules  are  unquestionably  applicable  to  Colonel  Farrow  and 
those  claiming  under  him;  neither  he  nor  they  could  protect 
their  possession  by  merely  showing  in  themselves,  or  in  others, 
Adversary  titles,  elder  or  paramount  to  the  title  of  Captain  Far- 
row. Such  titles  could  not  alone  be  successfully  relied  upon  by 
the  defendants  in  this  case,  in  bar  of  the  plaintiff's  action. 
Wherever  the  statute  of  limitations  would  bar  a  right  of  entry 
in  Captain  Farrow  or  his  heirs,  the  evidences  of  such  elder  ad- 
versary titles  would  be  unnecessary;  the  bar  would  be  as  com- 
plete without  them  as  with  them.  Not  for  the  purpose  of  show- 
ing an  elder  adverse  title  therefore,  but  for  other  purposes 
which  will  be  suggested  hereafter,  such  evidences  might  be  com- 
jietent  as  testimony.  When  the  statute  of  limitations  commenced 
conning  in  &vor  of  Colonel  Farrow  and  those  claiming  under 
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him,  and  agunst  the  title  of  his  nnde,  will  now  be  oonsideied. 
As  a  genend  rale,  it  would  not  commence  nmning  so  long  as 
the  relation  of  landlord  and  tenant,  or  principal  and  agent  ex- 
isted between  the  parties;  but  it  would  commence  whenerer  thai 
relation  was  dissoWed  bj  Colonel  Farrow  and  his  nnde,  or  those 
claiming  under  him,  had  notice  of  the  dissolution.  "Wheneyer 
Colonel  Farrow  disclaimed  to  hold  as  tenant  or  agent  under  the 
title  of  his  unde,  and  claimed  to  hold  adyersely  in  his  own 
right,  his  undo  would  hare  an  immediate  right  of  entry,  and 
the  statute  would  commence  running  then,  or  as  soon  as  he  had 
notice  of  the  hostile  attitude  assumed  hy  his  nephew.  No  defi- 
nite rule  can  be  laid  down  as  to  the  proof  requisite  to  establish 
such  notice. 

It  would  depend  upon  the  situation  of  the  parties  and  the 
character  of  the  acts  upon  the  part  of  the  nephew,  which  placed 
bim  in  a  hostile  attitude  as  to  the  tiUe  of  his  tmcle,  openly  and 
publicly  claiming  and  treating  the  land  as  his  own,  alienating 
portions  of  it  in  fee,  and  deliyering  oyer  the  possession,  and 
continuing  such  acts  for  more  than  twentf  years,  would,  we 
think,  after  such  a  lapse  of  time,  justify  a  presumption  of  notice 
from  the  time  he  thus  placed  himself  in  an  attitude  of  hostility 
to  the  titie  of  Captain  Farrow.  So  far  as  the  defendants,  or  any 
of  them,  had  purchased  from  Colonel  Farrow,  and  obtained 
conyeyances  from  him,  in  his  own  name,  or  as  agent  and  attor- 
ney of  his  uncle,  and  under  such  conyeyances  had  enjoyed  the 
possession  for  more  than  twenty  years,  claiming  to  hold  in  their 
own  right,  as  to  such  defendants,  we  think  they  would  be  pro- 
tected by  their  twenty  years'  possession.  In  coming  to  this 
conclusion  we  haye  taken  into  consideration  that  Colonel  Far- 
row was  the  agent  of  his  uncle,  settling  tenants  upon  his  land, 
defending  against,  quieting,  and  acquiring  adyersary  tities,  tak- 
ing conyeyances  in  his  own  name.  In  yiew  of  such  facts  and 
circumstances,  after  a  lapse  of  twenty  years,  notice  and  acqui- 
escence on  the  part  of  Captain  Farrow  and  his  heirs,  of  such 
sales  and  conyeyances,  should  be  presumed. 

If  Colonel  Farrow  acquired  adyersary  tities  after  the  judg- 
ments of  eyiction  had  been  obtained  under  them  against  him,  or 
against  him  and  his  unde,  but  no  actual  eyiction,  and  afterwards 
continued  to  treat  and  hold  the  land  to  which  such  tities  had  been 
obtained,  as  he  had  done  before,  and  as  he  held  the  other  lands  of 
his  uncle,  as  his  agent,  the  tities  thus  acquired  by  him  would  of 
themsdyes  oppose  no  obstacle  to  the  plaintifiTs  recoyery  in  this 
action,  notwithstanding  he  had  taken  the  conyeyances  in  his 
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own  name.  But  if,  after  the  acquisition,  of  Buoh  titles  he  had 
claimed  to  hold  the  land  under  them  in  his  own  right,  and  not 
under  the  title  of  his  unole,  such  titles,  we  think,  might  be  re* 
lied  upon  in  bar  of  the  plaintifTs  action,  as  to  so  much  of  tiie 
land  in  controversj  as  might  be  embraced  by  them,  and  for  that 
purpose  the  evidences  of  such  tides  would  be  competent  testi- 
mony. If  such  tities  were  acquired  by  Colonel  Farrow,  in 
whole  or  in  part  by  his  imcle's  funds  or  means,  that  fact  would 
have  a  tendency  to  rebut  any  mere  presumption  as  to  his  siibse- 
quentiy  holding  such  lands  in  his  own  right. 

In  view  of  the  principles  which  we  thus  recognize  as  applica- 
ble to  this  case,  we  are  of  opinion  that  the  instructions  of  the 
court  below  are  not  such  a  full  and  tmambiguous  exposition  of 
the  law  as  secured  to  the  plaintiffs  a  fair  trial  before  the  jury. 
Some  of  them,  although  they  may  be  true  in  themselves,  are 
evidentiy  misleading  in  their  tendency,  and  not  applicable  to 
any  point  upon  which  the  controversy  turns.  Others  are  not 
warranted  upon  the  principles  recognized  in  this  opinion. 

Wherefore  the  judgment  is  reversed,  and  the  cause  remanded^ 
that  a  new  trial  may  be  had  upon  principles  not  inconsistent 
with  this  opinion. 

Tkiakt,  Advsbss  Possession  st:  See  BaUa  v.  ^tufMi,  12  Am.  Deo.  S05, 
and  note;  Jadtmm  v.  DavU,  15  Id.  451,  and  note,  in  which  this  sabjeot  is 
fally  considered:  Camp  v.  Camp,  13  Id.  00;  Doak  t.  DanOBon,  24  Id.  486; 
Duke  ▼.  HaHrpety  27  Id.  402. 

TDTAnv,  wHXir  mot  Bbtofpsd  fbom  Dnromvo  LAnxuwD^  Tims  8m 
HqU  t.  Ammt,  21  Am.  Dec  394,  note  404. 
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AooDTAirai  ov  A  Bnx  of  Exchange  mat  ss  Mads  bt  Lifm^  wfatlhiff 

written  before  or  after  such  bill  is  drawn,  although  the  holder  was  not 
induced  by  such  letter  to  take  the  bill. 

AssuiiFSiT.    The  opinion  states  the  &ot8. 

€hdhriej  for  the  plaintiff. 

Loughborough^  for  the  defendant. 

By  Oourt,  Bbbgk,  J.  This  was  a  petition  and  summons 
txronght  )aj  the  defendant  against  the  plaintiffs  in  error,  upon  a 
Inll  of  exchange.  The  facts  as  presented  on  the  trial  are  these: 
On  the  first  of  March,  1842,  William  Alexander  drew  a  bill  of 
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exchange,  payable  to  His  own  order,  six  months  after  date,  ai 
the  Lonisyille  office  of  the  Northern  Bank  of  Kentucky,  oik 
Thomas  J.  Bead  &  Son,  at  Louisville,  for  one  hundred  and 
ninety  dollars.  At  the  date  of  the  bill,  or  shortly  after,  Alex- 
ander indorsed  and  passed  it  to  B.  B.  Marsh,  the  defendant  in 
error,  to  enable  him  to  raise  that  much  money  due  him  from 
Alexander.  In  April  following,  the  bill  was  presented  to  Bead 
&  Son  for  acceptance,  which  they  refused.  In  June  Bead  & 
Son  wrote  to  Alexander,  and  among  other  things  say  in  their 
letter:  "  Your  drafts  to  Captain  Lear  for  seven  hundred  dollars 
and  one  hundred  and  ninety  dollars,  shall  be  protected,  and  aa 
fast  as  you  send  off  B.  and  B.  we  will  aid  you  by  other  accept- 
ances; and  as  soon  as  you  get  through  delivering  the  B.  and  B. 
(bagging  and  rope)  for  the  one  thousand  three  hundred  dol- 
lars acceptance  and  the  one  thousand  dollars  on  the  two  thou- 
sand dollar  note,  we  are  ready  to  send  you  another  acceptance 

for  one  thousand  four  hundred  dollars,  on  account  of .** 

A  desire  is,  also,  expressed  in  the  letter,  to  have  the  selling  of 
all  the  bagging  and  rope  made  by  Alexander.  The  letter  con- 
cludes by  saying:  **  We  hope  yet  to  do  well,  notwithstanding 
the  lies  and  slanders  propagated  against  us,  that  we  have 
stopped  payment."  Marsh  was,  shortly  after  the  date  of  thia 
letter,  apprised  of  its  contents,  and  was  advised  and  determined, 
upon  the  faith  of  it,  to  hold  on  to  the  bill  and  forward  it  to* 
Louisville  for  collection.  The  bill,  at  maturity,  was  presented 
to  Bead  &  Son  and  regularly  protested  for  non-payment.  Alex- 
ander was  a  manufacturer  of  rope  and  bagging  in  the  county  of 
Bourbon,  where  Marsh  also  resided.  Bead  &  Son  resided  in 
Louisville.  It  appears,  from  the  testimony  of  Captain  Lear,  that 
he  held  a  bill  for  seven  hundred  dollars,  drawn  by  Alexander 
upon  Bead  &  Son,  which  was  the  only  bill  he  ever  held  upon 
them,  drawn  by  Alexander. 

Alexander  proved  that  the  bill  in  contest  was  the  same  bill 
referred  to  in  the  letter  of  Bead  &  Son,  and  that  he  had  drawn 
none  of  that  kind  in  favor  of  Lear;  that  he  was  in  the  habit  of 
sending  them  large  quantities  of  rope  and  bagging,  and  that  they 
would  accept  his  drafts  when  they  had  in  hand  funds  to  render 
them  safe;  that  he  was  embarrassed  in  his  pecuniary  afiairs,  and 
unable  to  pay  his  debts,  which  was  known  to  both  the  plaintiffa 
and  defendants;  that  since  he  drew  the  draft  in  question,  he 
had  forwarded  the  defendants  rope  and  bagging  to  a  laige^ 
amount,  but  none  to  meet  said  draft.  It  further  appeared,  from 
the  testimony  of  the  cashier  of  the  bank  in  Paris,  that  Alexander 
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presented  the  letter  of  Bead  &  Son  in  bank,  where  its  contents 
were  made  known  to  Marsh,  for  the  purpose  of  sustaining  his 
own  and  their  credit,  and  that  he  exhibited  the  letter  as  ref  erring^ 
to  the  draft,  in  fayor  of  Captain  Lear  for  seven  hundred  dollars, 
and  to  the  one  in  fayor  of  Marsh  for  one  hundred  and  ninety 
dollars. 

Such  being  the  testimony,  the  court,  on  motion  of  the  plaint- 
iff, instructed  the  jury:  **  That  if  they  belieyed  the  bill  sued  on 
was  the  bill  for  one  hundred  and  ninety  dollars,  in  the  defend- 
ants' letter  referred  to,  that  the  letter  of  the  defendants  was  an 
acceptance  of  said  bill."  A  verdict  was  found  for  the  plaintiff 
and  judgment  thereon,  to  reverse  which  the  defendants  prose- 
cute this  writ  of  error.  Whether  the  court  correctly  instructed 
the  jury,  is  the  main  question  for  consideration.  The  effect  or 
imX>ort  of  the  instruction  is,  that  the  jury  shoidd  find  for  the- 
plaintiff,  provided  they  believed  the  bill  sued  on  to  be  the  bill  re- 
<^erred  to  in  defendants'  letter  to  Alexander.  We  regard  the 
testimony  as  to  the  identity  of  the  bill  as  entirely  satisfactoij 
and  conclusive,  and  of  course  that  the  vendiot  was  right  under 
the  instruction.  Was  the  court  right  in  assuming  that  the  letter 
was  an  acceptance,  if  the  bill  sued  on  was  the  one  referred  to  in 
the  letter?  It  seems  to  be  now  well  settled,  that  a  letter, 
promising  to  accept  or  protect  a  bill,  whether  written  before  or 
after  it  is  drawn,  may  operate  as  an  acceptance,  and  that  it  may 
so  operate,  although  the  holder  has  not  been  induced  by  such 
letter  or  promise,  to  take  the  bill:  Wynne  v.  Baikea,  5  East,  514; 
Chit,  on  Bills,  177,  and  the  authorities  there  referred  to.  The 
promise  to  protect  the  bill,  in  this  case,  is  unqualified  and  ex- 
press, and  the  whole  letter  of  a  character  well  calculated  to  give^ 
credit  to  the  bill,  and  to  induce  persons  to  take  it  upon  the  faith 
of  the  promise  to  protect  it.  It  is  true  the  plaintiff  was,  at  the 
date  of  the  letter,  the  holder  of  the  bill,  but  upon  being  advised 
of  the  contents  of  the  letter,  although  the  defendants  had  previ- 
ously refused  to  accept  it,  he  retains  it  and  again  forwards  ii 
for  collection.  We  are,  therefore,  of  opinion  that  the  letter 
was  a  virtual  acceptance  of  the  bills  therein  referred  to,  and 
binding  upon  the  defendants.  But  it  is  insisted  that  the  biU 
in  this  case,  is  not  one  of  the  bills  which  the  letter  promises  to 
protect.  The  letter  says:  "Your  drafts  to  Captain  Lear  for 
seven  hundred  dollars,  and  one  hundred  and  ninety  dollars, 
shall  be  protected."  Captain  Lear  holds  a  draft  for  seven  hun- 
dred dollars,  and  the  plaintiff  holds  one  for  one  hundred  and 
vinety  dollars.    The  defendants  were  apprised  of  the  draft  fox 
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one  hundred  and  nineiy  dollars.  It  had  preTiously  been  pre- 
sented to  them;  no  other  draft  of  the  description  had  been 
diaum  upon  them  by  Alexander.  Had  the  expression  in  the 
letter  been,  your  drafts  to  Captain  Lear  for  seven  hundred  dol- 

larSy  and  to for  one  hundred  and  ninety  dollars,  shall  be 

protected,  no  doubt  could  exist  that  the  promise  would  extend 
to  a  draft  to  the  plaintiff  for  one  hundred  and  ninety  dollars. 
So  a  letter  promising  to  accept  a  bill  for  a  given  amount,  before 
the  bill  was  drawn,  would  be  an  acceptance  to  the  subsequent 
holder,  although  not  named  in  the  letter. 

We  are  not  only  satisfied  that  the  bill  in  this  case  is  the  one  re- 
ferred to  in  the  letter,  but  that  the  testimony  adduced  to  estab- 
lish its  identity,  was  competent,  and  consequently  that  there  was 
no  error  in  the  instruction  to  the  juiy,  and  that  the  judgment 
ought  not  to  be  disturbed.  We  have  deemed  it  unnecessaiy  to 
notice  particularly  the  motion  for  a  nonsiiit,  as  the  court,  if  right 
in  the  instruction  to  the  jury,  was  unquestionably  right  in  oTer- 
ruling  that  motion. 

Wherefore,  the  judgment  is  affirmed. 

WBimir  pROMiss  to  Aockft  a  Bill  ov  Exchavob  not  yet  in  use  will 
amoimt  to  an  acceptance  if  the  bill  is  taken  on  the  faith  of  each  promiBe. 
Verbal  promiae  to  accept  will  not  have  each  effect:  Kenntdy  v.  Cftddes^  83 
Am.  Dec.  289.  See  alao  this  subject  discassed  at  length  and  the  authorities 
collected  in  note  to  Coolidge  v.  Payson,  Redf.  &  B.  Lead.  CSas.  43,  in  which 
the  authority  of  the  principal  case  is  doubted.  In  Jone9  v.  State  Bank,  84 
DL  313,  it  was  held  that  a  promise  to  any  person  interested  in  having  a  bill 
paid,  inures  to  the  benefit  of  the  holder.  In  Exchange  Bank  v.  Biee^  98  Mass. 
293,  the  principal  case  was  referred  to  as  the  only  Amerioan  case  which  upheld 
the  doctrine  that  the  holder  of  a  bill  could  maintain  an  action  on  a  pramise  to 
accept,  made  not  to  him,  and  after  he  took  the  bill,  and  the  court  in  that 
lefuaed  to  adopt  such  rule. 


Haoelet's  Ex'bs  v.  Swiqebt. 

[6  B.  UoMBoa,  se.] 
Pbopbrtt  in  thx  Custody  of  the  Law  can  not  bb  Lbvxbd  on,  aaiiedt 
or  sold  under  an  execution.    Purchaser  of  such  property  is  a  purchaser 
pendente  lite. 

PUBCUASER    UNBBB    AN    EXBOUTION    07    PBOPBBTT  IN  LlTIOATION,    who   Ifl 

compelled  to  surrender  such  property  by  order  of  the  court,  may  mMnfatu 
aeeumpeit  for  the  purchase  price  against  the  plaintiff  in  execution,  or  tha 
defendant  who  directed  the  levy,  and  in  satisfaction  of  whose  debt  such 
purchase  price  was  applied. 
Whxthbb  a  Stranger,  whosb  Propertt  has  bbbn  Sold  under  an  ezeea- 
tion,  can  maintain  aeemnprit  against  the  defendant  whose  debt  has  been 
paid  thereby,  queere. 
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Absdiipbit.    The  opinion  states  the  facts. 

Eavanaugh,  for  the  plaintiffs. 

Cotes,  Lindsey^  Morehead,  and  Seed,  for  the  defendant. 

£7  Court,  EwiKQ,  0.  J.  An  attachment  was  sued  ont  on  a 
bill  filed  by  Lillard  against  James  S.  Hacklej,  as  a  fraudulent 
debtor,  and  levied  on  a  slave  by  the  name  of  Jourden,  and  some 
other  estate.  The  suit  was  afterwards  consolidated  with  other 
bills  and  cross  bills  filed  by  other  creditors.  After  the  levy  of 
the  attachment,  and  execution  issued  on  a  judgment  in  favor  of 
Major,  for  one  thousand  dollars,  against  James  S.  Hackley  and 
John  Hackley,  and  by  the  direction  of  John,  was  levied  on  the 
boy  Jourden.  Before  the  sale  John  died,  and  his  executors,  the 
plaintiffs  in  error,  by  written  instructions,  directed  the  sheriff  to 
proceed  with  the  sale.  He  did  proceed,  and  sold  the  boy,  and 
6wigert,  the  defendant  in  error,  purchased  at  three  hundred  and 
•seventy  dollars,  and  paid  the  price  to  the  sheriff,  which  was  cred- 
ited on  the  execution  of  Major.  The  suit  of  Lillard,  consoli- 
dated with  others,  went  on,  and  a  decree  was  rendered  for  the 
eale  of  the  boy  and  other  property  attached  and  in  litigation, 
«nd  all  persons  in  possession  directed  to  surrender  the  proi>eri7 
to  a  commissioner  for  sale.  The  whole  of  the  other  proi>eri7 
was  sold,  but  Swigert  refusing  to  surrender  the  boy  Jourden,  a 
rule  was  served  on  him  to  show  cause  why  an  attachment  should 
not  issue  against  him.  Ux>on  the  return  of  the  rule,  Swigert  ap- 
peared and  showed  for  cause  the  facts  stated  above,  and  resisted 
the  rule.  The  court  overruled  his  objections  and  ordered  a  sur- 
render absolutely.  The  boy,  under  the  order  of  the  court,  was 
^ven  up  to  the  commissioner  and  sold,  and  the  money  applied 
in  part  to  the  satisfaction  of  Lillard's  demands,  and  in  part  in 
satisfaction  of  the  decree  in  favor  of  other  creditors  whose  suits 
had  been  consolidated  with  Lillard's.  Swigert  immediately 
brought  suit  in  detinue  against  Drafi^,  the  purchaser  of  the  boy 
under  the  commissioner's  sale,  and  notified  the  executors  of  the 
suit,  and  of  his  desire  that  they  should  appear  and  assist  in  its 
prosecution,  and  of  his  intention  to  hold  them,  as  executors, 
responsible  in  the  event  of  his  failure.  The  trial  in  detinue  was 
had  on  the  merits,  and  Swigert  defeated.  He  then  instituted 
this  suit  in  asstimpsit,  in  whidi  are  several  counts,  one  on  indein* 
4aiu8  assumpsit,  one  on  an  implied  warraniy  titie,  and  others  set- 
ting, out  the  special  facts  of  the  case,  and  concluding  in  assump* 
4U.  TTpon  the  trial,  a  verdict  was  found  for  Swigert,  and  judg* 
tnent  rendered  thereon  for  three  hundred  and  seventy  dollazs» 
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the  amount  he  paid  on  the  execution  of  Majot,  and  Hacktey's 
executors  have  brought  the  case  to  this  court. 

The  slave  Jourden,  when  attached,  was  in  the  custody  of  the 
law,  and  under  the  entire  control  of  the  chancellor,  and  could  not 
be  levied  on,  seized,  or  sold,  under  the  execution,  as  was  intimated 
by  this  court  in  the  case  of  Oldham  v.  Scrivener^  3  B.  Mon.  679. 
The  levy,  seizure,  and  sale  was,  therefore,  wholly  illegal,  irreg- 
ular, and  unauthorized,  and  the  fact  that  John  HacUey  directed 
the  levy,  can  not  give  validity  to  the  levy  or  sale;  besides,  he 
had  no  title  to  the  slaves  or  any  color  of  title  against  the  claims 
of  creditors,  prior  or  subsequent,  and  Swigert,  by  his  purchase, 
derived  no  title  from  him.  The  title  was  in  James  S.  Hackley, 
who  was  a  pariy  to  the  chancery  proceeding,  and  was  concluded 
by  it.  Swigert,  who  was  no  party  to  the  suit,  had,  by  the 
wrongful  act  and  order  of  John,  become  an  intermeddler  with 
a  slave  that  was  in  the  custody  and  under  the  control  of  the 
chancellor,  in  a  proceeding  to  subject  it  to  the  payment  of 
James'  debts,  whose  property  to  that  end  it  was.  He  was,  there- 
fore, guilty  of  contempt  to  the  authority  of  the  court,  in  taking 
possession  of  and  setting  up  claim  to  the  boy,  and  refusing  to 
surrender  him  to  the  order  of  the  chancellor,  and  the  levy  and 
sale,  which  were  illegal,  afforded  no  justification.  And  John 
Hackley  and  his  executors,  were  all  guiliy  of  contempt,  in  caus- 
ing the  boy  to  be  levied  on  and  sold.  It  may,  therefore,  be 
well  questioned,  whether  Swigert,  so  soon  as  he  was  advised  of 
the  condition  of  the  boy,  might  not  have  abandoned  his  pur- 
chase, restored  the  boy  to  the  custody  of  the  law,  from  whence 
he  was  induced  to  take  him  by  the  wrongful  intermeddling  of 
John  Hackley,  and  his  executors,  and  sued  for  his  money  paid 
in  satisfaction  of  so  much  of  the  judgment  against  John. 

Be  this  as  it  may,  we  feel  perfectly  satisfied,  that  he  might  do 
so  after  he  had  been  compelled  to  surrender  him  under  a  rule 
of  court,  and  failed  in  an  action  of  detinue,  to  recover  him,  the 
executors  having  notice  of  the  pendency  of  the  action.  And 
the  more  especially,  when  it  appears  that  the  surrender  and  sale 
was  necessaiy  to  satisfy  a  balance  of  even  Lillard's  decree,  under 
whose  attachment  he  was  seized.  Besides,  Swigert  was  a  pen," 
dente  lUe  purchaser,  the  boy  was  in  litigation  as  James  S.  Hack- 
ley's  property,  who  was  a  party,  and  subject  to  the  payment  of 
his  debts,  and  a  decree  had  been  rendered  subjecting  him  at  a 
prior  term,  and  was  final  and  conclusive,  as  well  upon  James  as 
upon  Swigert,  who  had  acquired  him  lis  pendens,  and  the  court 
could  not,  nor  should  it,  if  it  could,  have  gone  behind  its  former 


Sept  1844.]      Hacklet's  Ex'bs  v.  Swioebt.  259 

decree  to  xelieye  Swigert  or  John  Hacklej,  who  were  interme* 
diate  intermeddlers  with  the  boy,  any  more  than  James,  who 
was  a  party.  They,  as  pendente  liie  purchasers,  were  as  much 
bound  by  the  decree  as  he. 

It  was  settled  by  this  court,  in  the  case  of  Sanders  ▼.  Hdmil^ 
ion,  3  Dana,  552,  that  indebUatus  assumpsit  would  lie  to  recover 
back  money  from  the  plaintiff  in  the  execution,  advanced  in  the 
purchase  of  property  under  execution,  which  he,  the  plaintiff, 
had  been  instrumental  in  causing  to  be  levied  on  and  sold, 
though  such  recoveiy  might  have  the  effect  to  drive  him  to  his 
motion  to  quash  the  return,  that  he  might  be  restored  to  his 
remedy  on  his  execution  for  the  amount  so  indorsed  as  a  credit. 
If  so,  much  more  may  he  maintain  this  remedy  against  a  defend- 
ant whohas  directed  the  levy,  and  been  instrumental  in  the  sale, 
to  whose  use,  and  in  the  satisfaction  of  the  execution  against 
whom  the  money  has  been  applied,  and  whose  attitude  under 
the  execution  has  been  in  no  wise  changed  by  it.  Indeed,  it 
may  be  a  matter  of  some  question,  whether  in  such  a  case,  the 
action  ought  not  to  lie  in  favor  of  an  innocent  purchaser,  against, 
a  defendant  whose  debt  has  been  paid  by  the  sale  of  the  prop> 
eriy  of  a  stranger,  or  property  not  subject  to  the  execution^ 
without  such  interference. 

This  has  often  been  said  to  be  an  equitable  action,  in  which 
when  money  has  been  paid,  which  ex  ceqwo  et  bono,  should  be  re- 
funded, it  may  be  recovei'ed  back.     And  we  perceive  no  good 
reason  why  it  should  be  deemed  necessary  to  resort  to  a  court  of 
equity,  for  the  purpose  of  recovering  money  from  a  defendant 
in  an  execution,  whose  debt  has  been  paid  by  the  sale  of  a  stran- 
ger's property,  or  property  not  subject  to  the  levy.     It  is  true 
the  money  has  not  been  paid  by  the  purchaser  for  his  use,  di- 
rectly at  his  request,  yet  it  has  been  paid  under  the  coercive  ac- 
tion of  the  law,  brought  about  indirectly  by  his  failure  to  pay 
his  own  debt,  or  to  surrender  property  to  pay  it.    In  good  con- 
science he  should  refund  it,  and  as  this  is  an  equitable  action, 
we  can  perceive  no  good  reason  why  remedy  may  not  be  afforded 
in  it  as  well  as  in  a  court  of  equity;  especially  as  no  steps  are 
necessary  to  be  taken,  which  require  the  extraordinary  powere 
of  a  chancellor  to  change  or  modify  the  return  upon  the  execu 
tion.    But  if  the  action  will  not  lie,  when  the  defendant  is  pas 
sive,  we  can  not  doubt  that  it  may  be  maintained,  and  is  the 
proper  remedy,  whenever  he  has  interfered  and  been  instra 
mental  in  causing  the  levy  and  sale. 

We  perceive  nothing  in  the  instructions  of  the  court,  nor  is 
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his  refusal  to  give  the  instructionB  asked,  prejudicial  to  the 
plaintiflw  in  error,  nor  in  the  action  of  the  court,  in  admitting 
evidence,  nor  in  any  opinion  expressed  in  the  progress  of  the 
ease.    The  judgment  is  therefore  affirmed  with  costs. 


IJndebwood  v.  Newport  LxoEinL 

[6  B.  MOXBOX,  IM.] 

AagOKTsa  job  Wobk  and  Labob  on  Acooitnt  of  Enokatino  buik  bUb 
wiU  lie  agaiiut  ft  corporation  although  mich  oorporatioQ  is  prohibitad  bj 
law  from  engaging  in  the  business  of  banking. 

TusPASS  KAT  Bi  OoionTTED  BT  A  Ck>BPOBATioN,  if  by  Its  managers  oraii- 
thoriied  agents  it  commands  the  trespass,  or  sanctions  (t  when  committed. 

Assumpsit.    The  opinion  states  the  facts. 

Marian  and  Craddock,  for  the  plaintiffs. 

Gates  and  Lindsey,  for  the  defendants. 

By  Court,  Ewma,  0.  J.  This  is  an  action  of  aasumpmi  brought 
by  ihe  plaintiffs  in  error,  against  the  president  and  directors  of 
the  Nemrport  Lyceum,  to  recover  the  amount  of  their  account  for 
engraying  bank  bills  for  said  institution,  and  for  the  steel  plate 
made  for  engraying  the  same.  The  defendants  pleaded  non 
tusumpsU,  and  demurred  to  the  declaration,  which  was  over- 
luled,  a  trial  had  on  the  plea,  and  a  verdict  for  the  plaintiff  for 
one  thousand  dollars.  This  verdict  was  set  aside  and  a  second 
trial  had,  in  which  a  verdict  was  found  for  the  defendants,  a 
motion  for  a  new  trial  overruled,  and  the  case  brought  to  this 
court  for  revision.  Two  questions  arise  on  this  record:  1.  Is 
the  a88ump8ii,  if  made,  binding  on  the  corporation  ?  2.  Is  the 
proof  sufficient  to  sustain  the  assumpsit  f 

1.  The  act  incorporating  the  Newport  Lyceum,  though  it  con- 
fers very  broad  and  general  powers,  does  not  confer  upon  the 
company  the  power  of  banking  or  invest  them  with  the  power  or 
privilege  of  emitting  or  putting  in  circulation  notes,  bills,  or 
checks,  "  of  the  character  and  currency  of  bank-notes,"  nor  to 
exercise  any  of  the  powers  or  privileges  of  banking,  and  these 
powers  not  having  been  especially  conferred  by  their  charter, 
the  incorporated  company  are  not  only  subject  to  the  restrictive 
provisions  of  the  act  of  1834,  1  Stat.  L.  225,  which  expressly  in- 
hibits the  exercise  of  any  of  those  powers,  but  by  their  exercise, 
the  officers,  agents,  and  servants  of  the  company  would  fall  un- 
der the  penal  denunciations  of  the  act  of  1812:  1  Stat.  L.  231. 
But  though  the  corporation  is  prohibited  from  issuing  faill8» 
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notes,  or  checks  as  currency,  or  exercising^  any  of  the  powers  of 
banking,  there  is  no  special  prohibition  to  be  found  in  their 
charter,  nor  in  any  of  the  provisions  of  the  acts  referred  to,  or 
any  other,  restraining  them  from  purchasing  bills,  checks,  or 
notes,  or  from  engaging  the  services  of  any  one  to  engrave  the 
same  for  them.  And  though  it  should  be  presumed  that  their 
object  was  to  use  those  bills  illegally,  and  in  the  illegal  exercise 
of  banking  powers,  we  are  not  prepared  to  concede  that  their 
assumpsit  to  the  plaintiffs  for  their  labor,  services,  and  expenses 
in  making  the  steel  plate  and  engraving  them,  would  not  be 
valid  and  enforceable  against  the  corporation. 

A  corporation,  as  is  well  established  by  the  authorities,  may 
be  made  responsible  in  an  action  on  the  case  for  a  tort,  and  eyen 
in  an  action  of  trespass,  if  by  its  managers  and  authorized 
agents,  it  commands  the  trespass  to  be  committed,  or  sanctions 
and  approves  the  act  when  committed:  1  Chit.  87.  If,  therefore, 
as  a  corporate  body  it  may  be  made  responsible  for  perpetrating 
a  wrong  to  the  injury  of  others,  the  power  to  do  which  their 
charter  can  neyer  be  presumed  to  confer,  much  more  may  a  cor- 
poration be  rendered  responsible  in  damages  for  a  breach  of  their 
assumpsit  to  strangers  who  may  be  presumed  to  be  ignorant  of 
their  powers,  by  which  they  engaged  their  services,  and  induced 
them  to  expend  their  labor,  time,  and  means,  at  their  instance, 
and  for  their  benefit.  Nor  can  it  matter  whether  the  bills  fur- 
nished, or  the  proceeds  of  the  labor  expended  at  their  instance, 
was  of  value  to  the  company,  or  could  be  used  or  converted  by 
{hem  to  profitable  purposes  or  not.  Of  that  the  managers  of  the 
institution  were  to  judge,  and  not  the  persons  employed  to  do  the 
work.  The  work,  labor,  and  expenses  of  the  employed  is  their 
consideration  for  the  assumpsit,  and  is  sufficient  to  sustain  their 
action,  whether  the  corporation  judged  rightly  or  not  in  engag- 
ing them,  or  could  not  convert  the  proceeds  of  their  labor  to  a 
profitable  account. 

2.  We  are  also  satisfied  that  the  proof  was  sufficient  to  sustain 
the  assumpsit,  and  it  was  the  duty  of  the  jury  to  find  for  the 
plaintiffs  some  amount  in  damages.  The  services  rendered  were 
recognized  by  a  person  styling  himself  cashier  of  the  company; 
a  large  parcel  of  the  bills  came  to  the  business  house  of  the  cor- 
poration, and  many  of  them  were  filled  up  and  signed  by  the 
president  and  cashier,  and  some  of  them  issued  by  the  authority 
of  the  company.  We  must  presume,  from  the  evidence  in  the 
case,  that  the  president  and  managers  of  the  corporation  author- 
ized the  employment  of  the  plaintiffs  to  render  the  services,  oi 
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sanctioned  and  approyed  the  same  when  rendered,  received  the 
bills,  and  appropriated  a  portion  of  them  to  the  use  of  the 
company. 

The  precise  amount  or  value  of  the  bills  is  not  shown;  but  it 
is  obvious  from  the  proof,  that  a  large  quantity  were  received, 
and  it  is  equally  obvious  that  the  services  and  expenses  of  en- 
graving them  were  of  some  value.  The  jury  were,  therefore,  not 
authorized  to  find  a  verdict  for  the  defendants,  but  were  bounds 
by  the  proof,  to  find  something  for  the  plaintiffs. 

The  judgment  of  the  circuit  court  is,  therefore,  reversed,  and 
cause  remanded  that  a  new  trial  may  be  awarded  upon  the  pay- 
ment of  costs;  and  the  plaintiffs  in  error  are  entitled  to  their 
costs  in  this  court. 

Ck)BPOBATiON's  LiABiLiTT  FOR  ToBTS:  See  EiddU  y.  PropHetorBf  5  Am. 
Deo.  35,  and  note;  ChestmU  Hill  T,  Co.  v.  Rutler,  8  Id.  675;  Orr  v.  Bcmk  ^ 
United  StaUa^  13  Id.  588,  and  note;  Lyman  v.  WhUe  River  Bridge  Co,^  16  Id. 
705;  Whiteman  v.  WUmingUm  etc,  R.  R.  Co,,  33  Id.  411. 
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[6  B.  MoNBOE,  233.] 

PDSGHAflKBor  Land  AT  AN  EXECUTION  Salr,  WITH  NoTicB  of  a  prioT  eqnltaUs 

estate  in  such  land,  takes  subject  to  such  equity. 
Purchaser,  with  Notice  at  any  Time  before  he  is  clothed  with  the  leg^ 

title  of  an  ontstandiug  equity,  is  bound  by  such  prior  equity. 
Bale  and  Conveyance  under  an  Execution  relate  back  to  the  time  the 

execution  was  placed  in  the  officer's  hand,  so  as  to  defeat  a  subaeqaent 

conveyance  of  the  legal  title,  even  to  the  holder  of  a  prior  equity. 
Bona  Fide  Purchaser,  without  Notice,  at  an  Execution  Sale,  befora 

he  receives  a  shcrifiTs  deed,  is  not  the  holder  of  a  merely  equitable  estate* 

but  of  an  inchoate  legal  title,  and  is  not  affected  by  notice  subseqaently 

acquired  of  a  prior  equity. 

Ohanoebt.     The  opinion  states  the  facts. 
Turner  and  Ooodioe,  for  the  plaintiffs. 

Caperton,  for  the  defendants. 

By  Oourt,  Marshall,  J.  This  case  presents,  for  the  first  time 
in  this  court,  the  direct  question  whether  a  purchaser  of  land 
under  an  execution  sale,  who  has  purchased  when  neither  he  nor 
the  creditor  had  notice  of  a  prior  executory  contract  between  the 
debtor  and  another,  for  the  sale  of  the  same  land,  is  to  lose  his 
purchase  by  having  notice  before  he  has  received  a  deed  from 
the  sheriff,  but  after  he  has  either  paid  the  money  or  executed 


Oct  1844.]  Hallet  v.  Oldham.  263 

such  bond  for  it,  as  having  by  law  the  force  of  a  judgment,  ex- 
tingnishee  the  original  debt  and  gives  to  the  creditor  a  direct 
remedy,  by  execution,  against  him  and  his  surety. 

In  the  case  of  Helm  v.  Logan's  Heirs,  4  Bibb,  78,  it  was  decided 
that  the  purchaser  of  a  slave  under  execution,  was  not  affected 
by  notice  even  before  his  purchase,  of  a  mortgage  of  the  same 
filave,  which  being  unrecorded,  was  deemed  void  as  to  creditors, 
and  therefore,  as  to  the  purchase  under  the  creditor's  execution 
The  case  of  Graham  v.  Samuel,  1  Dana,  166,  sustains,  virtually^ 
the  same  principle  as  applicable  to  a  sale  of  land  under  execu- 
tion. But  the  case  of  Campbell  v.  Mosehy,  Litt.  Sel.  Cas.  358^ 
decided  before  that  of  Graham  v.  Samuel,  and  the  case  of  Chinn 
V.  BuUs,  3  Dana,  547,  and  that  of  Morton  v.  Rohards,  4  Id.  258, 
decided  since,  establish  the  principle  that  if  the  execution  pur- 
chaser have  notice  before  his  purchase,  the  title  subsequently 
acquired  by  him  is  held  in  equity,  subject  to  the  claim  of  the 
prior  incumbrancer.  In  the  cases  of  Campbell  v.  Mosehy  and  MoT" 
ten  V.  Rohards,  the  execution  purchaser  seems  to  be  treated,  in 
the  reasoning  of  the  court,  as  an  ordinary  purchaser,  liable  to 
be  affected  by  notice,  at  any  time  before  he  actually  receives  a 
deed  conveying  the  title.  But  in  this  respect  the  argument  goes 
beyond  the  facts  of  the  case,  and  is,  therefore,  not  to  be  regarded 
as  a  judicial  decision  of  the  question.  And  in  the  case  of  Morion 
V.  Robards,  the  court  expressly  waives  a  decision  of  the  question, 
whether  the  legal  title,  when  completed,  may  not  relate  back  to 
the  commencement  of  the  lien  under  the  execution,  so  as  to 
overreach  the  prior  equity,  and  protect  the  creditor  who  had  no 
notice  of  it  at  the  time  of  its  commencement. 

These  discrepancies  have  arisen  in  giving  effect  to  the  statutes 
subjecting  land  to  the  payment  of  debts,  and  to  the  declaration 
of  our  statutes  of  conveyancing,  that  no  estate  in  land,  for  a 
longer  term  than  five  years,  shall  pass,  except  by  deed,  and  that 
^uch  deed  Qhall  not  be  good  against  a  i)urchaser  without  notice, 
nor  any  creditor,  unless  proved  or  acknowledged  and  recorded, 
as  required  by  law.  The  two  cases  just  noticed,  decide,  in  effect, 
that  the  distinction  made  in  favor  of  the  creditor,  on  the  sub- 
ject of  notice,  however  it  may  operate  with  regard  to  the  trans- 
fer of  the  legal  estate,  is  entitled  to  no  weight  in  determining 
between  the  equities  which  will  control  and  bind  that  estate; 
and  that  although  the  statutes  seem  to  say,  in  favor  of  the  cred- 
itor, that  the  legal  estate  remains  in  the  debtor,  and  may  be 
-subjected  to  the  satisfaction  of  the  creditor's  demand,  though 
there  be  an  unrecorded  deed  of  which  he  has  notice,  transfer- 
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zing  the  title  to  another,  yet  a  court  of  equiiy,  considering  that 
by  notice  of  such  unrecorded  deed,  or  ovon  of  a  Tiond  for  adeed» 
the  conscience  of  the  purchaser  is  affected,  und  undertaking  U> 
correct  his  unconscientious  proceeding,  will  depriye  him  of  the 
fruits  of  his  purchase,  and  coerce  a  conveyance  which  shall 
transfer  the  legal  estate  in  obedience  to  the  equiiy  CTidenced  by 
the  bond  or  unrecorded  deed.  If  the  creditor  is  himself  the  un- 
conscientious purchaser,  he  of  course  loses  by  the  operation  of 
this  principle,  the  satisfaction  of  his  demand,  which  he  had  ap- 
parently obtained  by  subjecting  under  the  sanction  of  the  stat- 
ute, the  legal  estate  to  sale  under  his  execution.  But  suppose 
the  creditor  remaining  wholly  ignorant  of  the  prior  equity,  has 
receiyed  his  debt  from  a  purchaser  who  had  notice  at  the  tima 
of  his  purchase,  or,  which  is  a  stronger  case,  from  one  who,  with- 
out haying  had  notice  at  the  time  of  the  purchase,  or  eyen  ai 
the  time  of  his  paying  the  purchase  money,  has  it  before  he  re- 
ceiyes  a  deed,  how  is  the  chancellor,  under  these  circumstances,, 
to' dispose  of  the  case  ?  Is  the  creditor,  who  has  acted  through-- 
out  with  good  faith,  to  be  deprived  of  his  money,  or  other  satis- 
faction, and  remitted  to  his  remedy  by  execution  against  an  in- 
solyent,  on  account  of  the  bad  faith  of  the  purchaser  in  the  first 
case,  or  on  account  of  notice  communicated  to  the  purchaser  in 
the  other  cases,  after  he  has  satisfied  the  judgment  by  payment 
or  by  a  statutory  bond  ? 

Coidd  the  purchaser,  in  either  of  the  supposed  cases,  either 
recover  the  purchase  money  back  from  the  creditor,  or  enjoin 
him  from  coercing  the  bond?  And  if  in  the  first  case,  he  may, 
on  the  ground  of  bad  faith  in  entering  upon  the  purchase,  b& 
compelled  to  relinquish  it  and  look  to  the  original  debtor  for 
his  indemnity,  can  he  be  equitably  subjected  to  these  conditions, 
which  may  involve  an  absolute  loss  of  what  he  has  paid,  or  ia 
bound  to  pay,  because,  although  he  has  come  in  aid  of  the  legal 
remedy  for  the  coercion  of  the  debt  with  a  good  conscience,  and 
discharged  or  assumed  the  responsibilities  of  a  purchaser  by 
paying  the  purchase  money,  or  becoming  bound  for  it  as  re- 
quired by  law,  he  is  informed  or  accidentally  learns  before  he- 
receives  a  conveyance,  that  there  was  a  secret  equiiy  affect- 
ing the  land,  in  the  hands  of  the  debtor,  before  he  became  thus 
involved  in  the  character  of  a  purchaser  ?  It  is  surely  worthy  of 
some  consideration,  that  a  sale  under  execution  is  not  like  an 
ordinaiy  sale,  a  private  transaction,  brought  about  and  reg- 
ulated by  the  will  of  the  parties;  but  is  a  public  transaction^ 
appointed  and  regulated  by  law,  as  a  means  of  enforcing  a  judg^ 
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xnent,  and  of  which  ihe  terms  and  consequences  are  fixed  bjr 
statate.  And  when,  by  the  act  of  the  public  officer,  under  legal* 
process,  land  apparently  subject  to  the  execution,  is  thus  o£fered 
for  sale,  after  le^y  and  advertisement,  may  not  the  persons  who, 
in  accordance  with  the  policy  of  the  law,  are  brought  together 
to  bid  for  the  land,  and  to  satisfy  the  judgment  by  buying  it, 
place  some  confidence  in  these  circumstances  as  constituting  a 
protection  against  secret  and  hidden  claims,  which  they  have  no- 
means  of  discovering?  Is  not  the  holder  of  such  a  claim  under 
some  obligation  not  to  permit  innocent  persons  to  be  implicated 
in  the  difficulty  which  a  want  of  notice  may  produce?  And  is^ 
he  not  to  be  affected  by  the  publicity  of  the  whole  proceeding, 
from  the  commencement  of  the  suit,  and  by  the  sanction  which 
the  law  gives  to  it?  In  fine,  may  he,  while  such  proceedings 
are  going  on,  and  innocent  persons  are  becoming  involved,  repose 
in  silence  and  security  upon  an  executory  contract,  whether  he 
has  yet  paid  anything  on  it  or  not,  with  the  privilege  of  relying 
upon  the  effect  of  a  subsequent  notice  to  the  execution  pur- 
chaser as  giving  him  the  right  of  completing  his  own  contract 
at  pleasure,  and  coerdng  a  conveyance  to  himself,  because,  be- 
fore the  purchaser  had,  in  pursuance  of  the  terms  of  sale,  paid 
the  purchase  or  received  a  deed,  he  became  apprised  of  the  pre- 
existing contract? 

It  is  not  necessary,  in  the  present  case,  to  answer  these  in- 
quiries, which,  however,  seem  to  concur  in  indicating  the  equi** 
table  conclusion  to  be,  that  where  the  creditor  has  acted  through- 
out in  good  faith,  and  the  purchaser  has,  without  any  knowledge 
of  a  prior  equity,  paid  the  money  or  become  bound  to  do  so, 
according  to  the  lawful  conditions  of  the  sale,  his  right  as  a 
purchaser  should,  not  be  affected  by  subsequent  notice.  It  may 
be  that  a  purchaser  coming  in  with  a  knowledge  of  the  prior 
equity,  should  not,  on  account  of  his  personal  bad  faith,  be 
protected  by  the  right  or  equity  of  the  innocent  creditor,  but 
should  be  subject  to  any  loss  which  may  follow  from  his  own 
unconscientious  act.  But  it  can  hardly  be  deemed  unconscien- 
tious for  one  who  has  become  fixed  as  a  purchaser,  while  he  had 
no  notice,  to  go  on,  after  he  has  received  notice,  either  to  ob- 
tain a  deed  from  the  sheriff,  if  he  has  already  paid  the  money, 
or  to  make  payment  and  obtain  the  deed,  if  he  has  not  paid  be- 
fore notice.  The  sale  itself  being  fair  and  valid,  it  is  the  policy 
of  the  law  that  it  should  have  its  fuU  effect,  not  only  satisfying 
the  judgment,  but  also  in  securing  to  the  purchaser  the  fruit» 
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of  his  purchase;  and  a  court  of  equity  should  not  interfere  to 
frustrate  this  policy,  but  upon  the  clearest  grounds. 

It  is  true,  that  in  case  of  ordinary  purchases,  a  second  pur^ 
chaser  is  held  bound  by  the  prior  equity,  though  he  may  have 
made  his  contract  and  fully  paid  the  purchase  before  he  has 
notice  of  it,  provided  he  has  such  notice  before  his  own  equity 
is  clothed  with  the  legal  title.  But  passing  by  the  obvious  con* 
dderation,  that  in  case  of  private  purchases  the  second  contract 
is  commonly  as  secret  as  the  first,  and  there  is  therefore  no  par- 
ticular call,  or  occasion  for  the  first  purchaser  to  make  his  claim 
known;  it  seems  to  us  that  the  application  to  cases  of  execution 
sales,  of  the  doctrine  just  referred  to,  would  tend  to  produce 
confusion  and  uncertainly  in  titles  derived  under  such  sales, 
would  diminish  confidence  in  them  with  the  general  consequence 
of  sacrificing  the  property  sold,  and  would  impair  seriously  the 
efficacy  of  the  remedy  which  the  law  intends  to  give  to  the  cred- 
itor, by  execution  against  the  land  of  his  debtor. 

The  statute  of  1792,  subjecting  land  to  the  payment  of  debts 
(1  Littell's  Laws,  120),  declares  that  eveiy  writ  oi  fieri  facwM 
shall  bind  the  property  of  the  lands,  tenements,  and  heredita- 
ments (of  the  debtor),  from  the  time  it  shall  be  delivered  to  the 
officer.    In  obedience  to  this  declaration,  and  as  being  necessary 
to  give  effect  to  the  lien  which  it  secures  to  the  execution,  it  has 
been  uniformly  held  that  the  subsequent  levy,  sale,  and  con- 
veyance of  the  land,  relate  back  so  as  to  overreach  any  convey- 
ance made  by  the  debtor  after  the  execution  came  to  the  officer's 
hands,  though  made  to  the  holder  of  the  prior  equity:  Million  v. 
RHey,  1  Dana,  369  [25  Am.  Dec.  149] ;  Butts  v.  Chinn,  4  J.  J.  Marsh. 
€41 ;  Chinn  v.  BiUts,  3  Dana,  547 ;  Addison  v.  Crow  etal.,5  Id.  271. 
The  cases  of  MiUian  v.  Biley  and  Butts  v.  Chinn  were  questions  by 
the  execution  purchaser  in  each  case  against  the  holder  of  the 
prior  equity,  who  had  obtained  the  prior  deed  from  the  debtor, 
dated  in  the  first  case  before  the  levy  of  the  execution,  but  after 
it  came  to  the  officer's  hands,  and  in  the  second  case,  after  the 
levy.     In  the  first  case,  it  was  virtually  decided,  that  by  the 
effect  of  this  relation,  the  execution  purchaser,  though  his  deed 
was  the  youngest,  had  the  elder  legal  title.     And  in  the  other 
case,  the  court  expressly  said,  "the  deed  of  the  appellant  ia 
prior  in  date  to  that  of  Uie  appellee;  but  the  latter  took  effect, 
and  vested  the  legal  title,  by  relation,  from  the  date  of  the  levy." 
The  inadvertent  reference  in  this  case,  to  the  date  of  the  levy, 
instead  of  the  delivery  of  the  execution,  as  the  time  at  which 
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fbe  titie  Tosted,  by  relation,  is  corrected  when  the  case  came  up 
in  equity  between  the  same  parties,  Chinn  ▼.  Butts,  3  Dana,  647^ 
and  the  cases  must  be  regarded  as  concurring  on  this  point. 

The  effect  of  this  doctrine  is,  that  in  case  of  a  Ictj,  sale,  and 
conyeyance,  these  acts  connect  themselyes  with  the  delivery  of 
Che  execution  to  the  officer,  so  as  to  form  one  single  transaction, 
which,  so  far  as  regards  the  passage  of  the  title  from  the  de- 
fendant, takes  date  from  the  first  act  which  gives  the  lien.  And 
it  seems  to  us  to  be  an  allowable,  and  therefore  in  view  of  the 
inoonyeniences  which  have  been  adverted  to,  a  proper  conse- 
quence, that  the  purchaser  who  with  a  clear  conscience,  acquires 
an  interest,  and  identifies- himself  with  the  transaction,  by  being 
reoeiyed  as  piurchaser,  and  satisfying  the  judgment,  which  is  the 
great  object  of  the  whole  proceeding,  and  especially  of  the  lien, 
is  entitled  to  the  full  benefit  of  the  relation  which  carries  back 
his  title,  when  consummated,  to  the  commencement  of  the  lien. 
And  that  when  the  transaction  is  regularly  closed  by  the  sher- 
iffs deed,  his  title  takes  that  date  in  a  court  of  equity,  as  well  as 
in  a  court  of  law.  And  as  we  do  not  admit  that  the  interest 
which  he  acquires  as  purchaser,  before  obtaining  a  deed  is  a 
mere  equity,  for  a  mere  equity  would  not  cany  back  the  title  by 
relation,  in  a  court  of  law,  so  we  do  not  admit,  that  while  he 
has  that  interest  only,  the  chancellor  can  treat  him  as  the  mere 
holder  of  the  jimior  equity,  subject  as  such,  to  be  affected  by 
notice  of  a  prior  equity.  We  are  disposed  to  regard  him  as 
haying  by  his  purchase,  not  only  an  equity,  but  an  inchoate 
legal  title.  He  has  the  full  benefit  of  a  lien  which  binds  the 
land  at  law,  if  perfected  by  a  conyeyance  from  the  sheriff,  and 
haying  accomplished  the  object  of  the  law  and  of  the  execution, 
in  satisfying  the  judgment,  he  can  not  afterwards  be  disturbed 
in  his  legal  rights  by  notice  of  a  prior  equity.  It  is  said  that 
Che  law  subjecting  land  to  the  payment  of  debts,  author- 
izes a  conyeyance  only  of  such  title  as  the  debtor  has,  and  may 
lawfully  part  with,  and  that  having  previously  parted  with  the 
equity,  it  can  not  pass  to  the  purchaser.  But  the  statute  au- 
thorizes a  conveyance  of  all  the  estate  and  interest  which  the 
debtor  has  and  may  lawfully  part  with.  If  the  legal  title  be  in 
him,  it  is  subjected  to  sale  and  conveyance;  and  in  this  case,  aa 
in  that  of  a  private  sale,  the  legal  title  is  all  the  grantee  wants  in 
order  to  secure  the  plenary  beneficial  enjoyment  of  the  estate, 
unless  he  takes  it  under  circumstances  which  subject  him  to  an 
outstanding  eqtiity.  In  view  of  the  statute,  the  Und  belongs  to 
the  person  holding  the  legal  title,  and  is  subject  to  the  payment 
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of  his  debts.  It  is  not  the  statute,  but  the  court  of  equity, 
which  withdraws  it  from  this  subjection,  to  answer  to  a  prior 
eqtuiy.  And  we  decide  that  such  prior  equity,  if  kept  secret 
until  after  the  execution  sale  is  complete  in  its  principal  objects 
of  paying  or  securing  the  judgment,  can  not  be  then  brought 
forward  with  the  effect  of  intercepting  the  purchaser's  title,  or 
wresting  it  from  him.  The  statute  says  the  sherifib  shall  con- 
vey, etc. ,  and  the  deed  shall  be  effectual  to  pass  to  the  purchaser 
all  the  estate  and  interest  which  the  debtor  had  (that  is,  at  the 
time  of  the  sale),  and  might  lawfully  part  with.  It  thus  fixes 
the  rights  of  the  purchaser  as  they  existed  at  the  time  of  the 
sale,  and  the  mere  discoyexy  that  ihere  had  been  a  prior  equity, 
can  not  preclude  him  from  going  on  to  consummate  them. 

Wherefore,  without  referring  to  any  special  oironmBtanoeft 
which  might  affect  the  equiiy  rdied  on  by  the  complainant,  the 
decree,  dismissing  the  bill,  is  a£Srmed. 

Bbiok,  J.,  did  not  sit. 

To  OoNSgi'A'UTg  Oini  A  BoHA  Fids  Purohabsb,  io  m  to  be  aooorded 
priority  OTer  the  holder  of  a  prior  eqaity,  it  is  nnnnwiry,  not  only  that  the 
oolinderation  ahould  have  been  pa£d,  but  the  oonveyanoe  of  the  legal  title 
■hoold  have  been  received  before  notice  of  such  prior  equity:  JeweU  v.  Palmer^ 
11  Am.  Dea  401;  Blight*$  Jleirt  v.  Bank»,  17  Id.  136;  Jadtum  v.  McCkemeif, 
Id.  621,  and  note;  Na$Uz  v.  McPheraon^  18  Id.  216;  DoiteeB  v.  Bmchanan^  29 
Id.  280;  Ofimttone  v.  Carter,  24  Id.  280;  UnUm  Oaiud  Co.  v.  Tmmg,  80  Id. 
212.  See  aim  Pom.  Eq.  Jnr.,  mo.  766  e<  eeg.,  where  the  variooa  dootrinee  om 
Ihia  mibjeot  are  earamined  at  length. 
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Shephebd  V.  New  Oblbanb. 

[6  BoBomoH,  849.] 

If vnoiFAL  AuTHORinxs  AXK  NOT  Empowebbd  TO  Allow  AOJ  OTBOtlon  «B 
the  stneto  or  banks  of  the  MiasiBsippi  rivers  which  will  obitniot  the  fm 
nee  of  taoh  plaoee  by  the  pablio. 

PntMifwiON  Given  bt  the  Crrr  Councui  to  Ereot  Buildincm  on  Ui 
streets,  or  on  the  banks  of  the  river,  inoommodions  to  the  pfahUo»  doti 
not  prevent  a  subsequent  council  from  removing  such  obttmotiona. 

Vo  One  has  the  Right  to  the  Permanent  Oocupanot  of  the  baaka  oC 
the  Mississippi,  in  the  city  of  New  Orleans,  but  the  dty  ooaadl  maj 
erect  wharves  thereon  at  such  places  as  commerce  may  nqoira. 

Appeal  from  the  parifih  court  of  New  Orleans. 
PresUm  and  BoaeHus,  for  the  appellants. 
Canon  and  Matnireau,  for  the  defendants. 

By  Court,  Mabtin,  J.  The  plaintifis  are  appellants  from  a 
judgment  which  refuses  them  damages  for  an  injuiy,  which  th^ 
contend  they  have  sustained,  in  consequence  of  the  oorporation 
having  caused  wharves  and  other  works  to  be  erected  on  the  bank 
of  the  Misfliflmppi,  opposite  to  their  lots,  on  which  they  had  con- 
structed, at  great  expense,  valuable  saw-mills,  from  which  they 
derived  great  profit,  by  the  erection  of  which  works,  they  have 
been  disabled  from  availing  themselves  of  their  mills,  whidi  they 
had  put  up  with  the  consent  and  permission  of  the  municipal 
authorities. 

The  mills  having  been  built  on  lots  of  the  plaintiffs,  fronting 
on  the  river,  but  separated  from  it  by  a  street,  no  consent  or 
permission  was  needed  or  given  by  tiie  municipal  officers,  for 
their  erection;  but  the  city  council  permitted  certain  works  to 
be  made  across  the  street,  and  the  bank  of  the  river,  to  th* 
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Tmter,  to  facilitate  the  bringing  of  timber  to  the  mills.  The 
Btreet  and  the  banks  of  the  river  are  ''  loci  publici"— out  of  com- 
merce, and  the  municipal  authorities  are  bound  to  see  that  the 
use  of  them  by  the  public  be  not  obstructed;  but  they  have  no 
power  to  allow  any  erection  thereon  which  may  render  their  use 
incommodious.  They  may,  indeed,  temporarily  tolerate  works 
thereon,  which  they  may  deem  not  injurious  to  the  rights  of  the 
public;  but  no  permission  of  a  council  can  prevent  a  subsequent 
council  from  putting  an  end  to  such  toleration. 

The  plaintiffs  do  not  complain  of  the  positive  destruction  of 
any  part  of  their  property,  but  only  of  the  exercise  of  the  right 
by  the  municix)ality,  or  rather  of  its  compliance  with  its  duiy, 
to  facilitate  commerce,  by  the  erection  of  new  wharves  in  parts 
of  the  port  where  the  extension  of  business  in  its  opinion,  de- 
manded them.  The  plaintiffs'  and  appellants'  counsel  has  urged, 
that  his  clients  have,  in  conmion  with  eveiy  inhabitant  or 
stranger,  the  free  use  of  the  banks  of  the  Mississippi,  and  that 
the  municipality  can  not  prevent  any  person  from  using  these 
banks.  While  they  exercise  a  right  which  they  have  in  common 
with  others,  no  one  can  impede  or  obstruct  their  use  of  the 
banks  while  there  is,  close  by  the  part  which  they  occupy,  a  suf- 
ficient space  left  for  others.  The  counsel  have  told  us,  that  a 
part  of  the  bank  in  the  use  of  which  the  defendants  have  dis- 
turbed them,  does  not  extend  above  sixiy  feet,  the  one  half  of 
the  front  of  the  lots  on  which  they  have  erected  their  mills. 
No  one  has  a  right  to  a  permanent  occupancy  of  the  banks  of  a 
river.  The  planter  may  land  his  crop  thereon,  but  he  must  re- 
move it.  He  can  not  leave  it  there  until  he  has  found  a  pur- 
chaser. The  fisherman  may,  with  a  few  boards,  erect  a  tem- 
porary hut,  in  which  he  may  shelter  himself  during  the  storm; 
but  he  can  not  erect  any  permanent  building.  The  municipal 
authorities  employ  officers  whose  duty  it  is  to  see  that  merchan- 
dise landed,  or  to  be  shipped,  does  not  incumber  the  banks  of 
the  river,  any  longer  than  is  strictly  needed. 

It  appears  to  us,  that  the  erection  of  wharves  before  the  city 
of  New  Orleans  and  its  suburbs,  at  such  places  as  commerce 
may  require,  is  a  legitimate  exercise  of  power  in  the  council  of 
either  of  the  municipalities:  Trudees  of  Natchitoches  v.  Coe^  3 
Mart.  (N.  S.)  140. 

Judgment  affirmed. 

Municipal  Authobitiss  of  New  Orleans  have  Power  to  anthoriM  tlM 
removal  of  property  left  on  the  river  levees  beyond  a  oertain  tiniA  at  tlia 
pense  of  the  owner:  Lwnfear  v.  Mayor ^  23  Am.  Deo.  477* 
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State  v.  Plazenoia. 

[6  BOBXKBOH,  441.] 

AnoBHBT  FOB  THK  Statk  IS  THK  Pbopeil  Pkbsok  on  whom  a  dtatioii  of 
appeal  from  a  judgment  in  favor  of  the  state  should  be  served. 

Fleeino  from  JnsncB  neithxb  Destroys  mob  Impaibs  a  party's  right  to 
appeal  from  a  judgment  against  him. 

BUBETIES    ON   A   RSOOGKIZANCB    PrOVIDIKO    FOB   THE    APPBABAVGB    of   the 

principal  at  a  stated  term  of  court  are  not  absolved  from  liability  on  such 
recognizance  by  the  fail  are,  of  the  state's  attorney  to  take  judgment 
against  them  at  the  term  stated  therein,  in  the  absence  of  the  appear* 
anoe  of  the  principal. 

Appeal  from  the  district  court.    The  opinion  states  the  facts. 

J.  C.  BeaUy,  for  the  state. 

Hsley  and  Connely,  for  the  appellant. 

By  Court,  Martin,  J.  The  defendant  is  appellant  from  a  judg- 
ment against  him,  on  a  recognizance  for  his  appearance  at  court. 
The  attorney  for  the  state  in  the  second  district  has  prayed  for 
the  dismissal  of  the  appeal,  on  the  ground  that  the  citation  was 
not  served  on  the  proper  officer,  and  on  an  averment  that  the 
defendant  is  not  a  resident  of  the  parish  of  Assumption,  as  he 
states  himself  to  be,  but  is  a  fugitive  from  justice,  who  conceals 
himself,  and  can  not  be  apprehended,  or  brought  to  court  to 
stand  his  trial  on  the  indictment  found  against  him.  It  apx>earB 
to  us,  that  the  attorney  for  the  state,  -who  has  obtained  the  judg- 
ment appealed  from,  and  is  the  representative  of  the  state  in  that 
district,  is  the  officer  on  whom  the  citation  should  have  been 
served.  If  served  on  the  governor,  or  the  attorney  general,  nei- 
ther of  these  functionaries  could  do  anything  on  the  appeal,  un- 
til he  had  communication  with  the  district  attorney.  Wherever 
the  residence  of  this  man  may  be,  he  has  a  right  of  appeal  to  this 
court;  and  his  being  a  fugitive  from  justice  neither  destroys  nor 
impairs  his  right.     His  appeal  must,  therefore,  be  sustained. 

The  counsel  for  the  appellant  urges,  that  the  principal  and  his 
surety  should  have  been  called  at  the  court  at  which  the  first 
was  bound  to  appeax  by  his  recognizance;  and  that  no  proceed- 
ings having  then  been  had,  none  could  be  correctly  had  at  the 
succeeding  term,  v^hen  the  judgment  appealed  from  was  taken. 
The  condition  of  the  recognizance  was,  that  the  principal  should 
appear  at  the  May  term  after  the  recognizance  was  entered  into. 
His  appearance  at  that  term  was  the  only  means  of  protecting 
him  from  the  forfeiture  of  his  recognizance.  It  is  not  pretended 
that  he  appeared.     The  law  has  made  it  the  duty  of  the  officer 
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of  the  state,  to  have  the  parties,  bound  bj  any  recognizance, 
-called,  and  to  take  judgment  against  them,  if  tiie  principal  be 
not  produced;  but  this  direction  to  the  officer  of  the  state  does 
not  abeolTe  the  parties  to  the  recognizance.  If  thej  wish  to  re- 
sist the  claim  of  the  forfeiture  to  the  state,  they  must  allege  and 
,proTe  the  appearance  of  the  principal. 
Judgment  afBrmed. 

PRIBONXli'S    BXOHT  TO  APPSAL  WHZLB  A   FuomVI    PBOM  JUBTICB.— The 

-effect  of  escaping  from  and  out  of  the  onstbdj  of  the  law,  and  remaining  at 
large,  upon  a  priaoner's  right  to  appeal,  or  to  proeeoate  other  and  farther  pro* 
ceedings  after  a  judgment  of  conviction  against  him,  has  come  before  tha 
courts  upon  sevetal  occasions  for  adjudication.  The  result  of  such  adjudlci^ 
tions,  while  they  are  not  entirely  harmonious,  has  been  to  establish  the  doo- 
-trine,  which  in  some  states  has  been  embodied  in  a  statutory  rule,  that  by 
Seeing  from  justice  and  remaining  at  huge,  a  prisoner  may  lose  his  oonstitn- 
tional  right  of  appeal:  WUaon  v.  CommonweaUh,  10  Bui^,  527;  L^wid^» 
Case,  20  Gratt.  716;  State  v.  Wright,  82  La.  Ann.  1017;  Oreaham  v.  Staie^  1 
Tex.  App.  468;  Broum  ▼.  State,  5  Id.  126;  Luntford  v.  State,  10  Id.  118; 
State  y.  Rippcn,  2  Bay,  90;  Sherman  v.  CommonweaUh,  14  Gratt.  677;  Anonif^ 
mcuB,  31  Me.  592;  People  ▼.  Redinger,  55  Cal.  290. 

Nor  does  the  fact  that  the  constitutions  of  the  Tarioos  states  have  uni- 
formly guaranteed  to  persons  accused  of  crime  the  right  to  appear  and  be 
heard  by  counsel,  change  the  operation  of  the  rule,  that  after  indictment,  the 
prisoner  should  be  at  all  times  in  custody,  either  actual,  by  being  oonfined  la 
jail,  or  constructive,  by  being  let  to  baiL  This  doctrine  and  the  reasons 
upon  which  it  is  founded  were  weU  stated  in  People  ▼.  Genet,  59  N.  Y.  80.  la 
that  case,  the  defendant  had  been  convicted  of  a  felony.  An  application  waa 
made  to  the  trial  judge  to  settle  a  bill  of  exceptions,  which  was  refused  on 
the  ground  that  pending  the  application  the  prisoner  had  escaped.  On  an 
•appeal  from  an  order  refusing  a  mandamiue  to  compel  the  trial  judge  to  settle 
«uch  bill  of  exceptions,  the  court  said:  "The  whole  theory  of  criminal  pro- 
ceedings is  based  upon  the  idea  of  the  defendant  being  in  the  power,  and 
under  the  control  of  the  court,  in  his  person.  WhUe  the  constitution  and 
the  statute  provide  him  with  counsel,  and  the  statutes  give  the  right  of  ap- 
pearance by  attorney  in  civil  cases,  they  are  silent  in  respect  to  the  represen- 
tation of  persons  charged  with  felony  by  means  of  an  attorney*  snd  in  regaxd 
to  those  charged  with  lesser  offenses,  the  statutes  permit  them  to  be  tried  in 
-their  absence  firom  court,  only  on  the  appearance  of  an  attorney  duly  author- 
ized for  that  purpose.  This  authority,  it  has  been  held,  must  be  special,  and 
distinctly  authorize  the  proceedings:  People  v.  Petry,  2  Hilt.  525;  People  r. 
WUbes,  5  How.  Pr.  105.  Even  in  the  absence  of  statutory  regulations  thia 
rule  has  been  enforced  in  the  courts  of  the  United  States:  United  Statee  r. 
Mayo,  1  Curt.  433.  In  criminal  cases  there  is  no  equivalent  to  the  technioal 
appearance  of  defendants  in  civil  oases,  exoept  the  4)eing  in  actual  or  con- 
etructive  custody.  When  a  person  charged  with  felony  has  eecaped  out  of 
custody,  no  order  or  judgment,  if  any  should  be  made,  can  be  enforced  against 
him:  and  courts  will  not  give  their  time  to  proceedings  which,  for  thair  ef- 
fectiveness, must  depend  upon  the  oonsent  of  the  person  charged  with  crime. 
The  fact  that,  in  this  state,  the  law  allows  proceedings  on  writs  of  error  with- 
out requiring  the  actual  presence  of  the  prisoner  in  court,  does  not  at  all  oon- 
-fliol  with  the  view  that  steps  will  not  be  allowed  to  be  taken  on  hia  behalf 
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vhen  he  is  no  longer  in  onsiody  or  on  bail,  bnt  has  fled  from  the  cnatody  of 
the  law."  Similar  reaaona  for  the  role  were  given  by  other  conrta  in  FPt/«m 
▼.  ChmmonweaUh,  10  Bosh,  527;  Staie  ▼.  Hippon,  2  Bay,  99;  and  in  Oresham 
V.  SkUe^  1  Tex.  App.  468,  it  waa  farther  aaid,  that  by  fleeing  the  priaonAr 
would  be  preanmed  to  have  abandoned  hia  appeal,  and  that  aaoh  flight  waa  a 
contempt  of  ooort  which  would  warrant  a  diamiaBal  of  the  appeaL 

In  People  ▼•  Bedinger,  55  CaL  290,  decided  in  1880,  thia  anbjeot  nnderwent 
« thorough  examination,  and  the  prior  caaea  were  elaborately  reviewed  by  tba 
court.    The  rule  laid  down  in  People  v.  Oenet,  wprct,  and  aimilar  oaaea,  waa 
•approved,  together  with  the  reaaona  upon  which  the  same  waa  baaed.    In 
thia  caae  the  defendant  waa  convicted  of  murder,  and  appealed  from  an  order 
"denying  him  a  new  trial    At  the  time  the  caae  waa  called  for  argument,  the 
Attorney  general,  in  behalf  of  the  atate,  preeented  an  affidavit  ahowing  that 
the  priaoner  had  eacaped,  and  moved  for  a  dimniBBal  of  the  appeal.    It  was 
mged  on  behalf  of  the  priaoner  that  aeotion  1253  of  the  penal  code,  which 
{ffovided  that  **  the  judgment  may  be  affirmed  if  the  appellant  faU  to  appear^ 
but  can  be  reveraed  only  after  argument,  though  the  respondent  fail  to  ap- 
pear," and  aeotion  1255,  to  the  effect  "that  the  defendant  need  not  peraonally 
appear  in  the  appellate  court»"  gave  him  the  right  to  be  heard  in  the  appel- 
late court,  whether  he  waa  in  custody  or  not.    Thia  poeition  the  court  refused 
to  entertain,  and  while  it  refused  to  diamisa  the  appeal  at  onoe,  it  made  aa 
«rder  that  the  aame  should  be  dismissed  by  a  day  certain,  unless  prior  to  thai 
time  the  prisoner  surrendered  himself.    This  action  of  the  supreme  court  of 
Cblifomia  waa  expressly  approved  in  fStctte  v.  Wright,  32  La.  Ann.  1017» 
where,  under  a  similar  state  of  facta,  a  similar  order  waa  made.    See  also^  to 
the  same  effect.  Smith  v.  United  Staiei,  94  U.  S.  97;  Sherman  v.  Common- 
^oeaUh^  14  Gratt.  677.  Where,  however,  an  appeal  haa  been  heard,  and  a  revorw 
aal  of  conviction  ordered  before  the  court  haa  been  advised  of  the  prisoner's 
escape,  such  reversal  will  not  be  set  aside:  L^toieJi^s  Case^  20  Id.  716.    Aa 
act  authorizing  a  diBmiasal  on  the  ground  of  the  prisoner's  escape,  ia  consti- 
tutional,  and  upon  such  dismissal  the  court  loaea  jurisdiction  of  the  appeal, 
ulsas  the  statute  providea  for  a  reinatatement:  Brovm  v.  Sta/te^  5  Tex.  App. 
126;  Lunrford  v.  Staie^  10  Id.  118.    But  where  such  reinatatement  is  provided 
for  upon  the  prisoner'a  voluntary  return  within  three  days,  nothing  short  of 
a  voluntary  return  will  suffice  to  give  the  court  jurisdiction,  as  by  hia  oap- 
iore  the  day  after  hia  eaci^:  Lunrford  v.  StaU,  ncprs. 

In  marked  conflict  with  the  weight  of  authority,  aa  ahown  by  the  abova 
decisions,  stand  the  principal  caae  and  Pcanoas  v.  Stale,  22  Ala.  50.  In  this 
latter  caae  the  court  said:  "  We  do  not  see  how  that  fact  (of  escape)  can  opei^ 
ate  to  prevent  ns  from  considering  the  questions  presented  upon  tiie  record* 
aa  to  the  legality  of  his  conviction.  The  law  regulating  writs  of  enor  upon 
^oonviction  for  fdony,  impliedly  dispenses  with  the  attendance  of  the  prisoner, 
by  providing  that  he  shall  be  detained  in  custody,  to  abide  the  judgment  ren- 
derad  by  the  appellate  tribunal.  He  appears  here  by  his  counsel,  and  ia  tried 
by  the  record  alone;  and  although  he  may  have  committed  an  offenae  against 
tlie  law  by  escaping,  the  court  haa  no  jurisdiction  to  aacartain  auoh  offenae. 
Our  only  dnty  ia  to  determine  upon  the  record  whether  the  oonviction  bat 
been  aooording  to  the  forma  of  law,  and  that  dnty  must  be  diaohargad  wHK 
<m%  any  referenoe  to  the  facta  outside  of  the  reoord." 
Ak.  Daa  ToL.  XU— IS 
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Oroifs  SuooESSioN. 

16  BoBonoH.  OOiJ 

Laws  bbould  Nxyxb  be  Consteusd  so  as  to  Opxratb  JEtETROsraonYXLTy. 

vnlefls  the  legislAtiire  have,  in  ezpress  tenns,  ao  expieoeed  their  intention. 
Aor  ov  1842,  Ixfosino  a  Tax  or  Ten  pes  Gent,  upon  the  inheritaiioe» 

devise,  or  legacy  received  by  an  alien,  applies  only  to  successions  eabee* 

quent  to  the  passage  of  such  act. 

Appbal  from  the  probate  court.    The  opinion  states  the  faot8» 
B.  Winchester,  for  the  api>ellants. 
t/l  O.  Beatty,  for  the  state. 

Bj  Court,  MoBPHTy  J.  The  petLtioners,  aliens  and  residents 
of  the  kingdom  of  France,  hare  appealed  from  a  decree  of  the 
^erior  court,  homologating  an  account  rendered  by  the  def  end- 
anty  as  administrator  of  the  succession  of  the  late  Pierre  Fran- 
cois Oyon,  who  died  in  the  parish  of  Lafourche  Interior,  on  or 
about  the  twentieth  of  December,  1835.  They  contend,  that  as 
heirs  at  law  of  the  deceased,  they  have  been  wrongfully  and  un- 
justly charged  in  said  account  with  the  tax  of  ten  per  cent,  im- 
posed by  the  law  of  the  twenty-sixth  of  March,  1842,  on  property 
inherited  by  non-resident  aliens;  that  this  law  should  not  be 
made  to  apply  to  successions  opened  before  its  promulgation; 
and  that  their  rights  as  heirs  having  vested  in  1885,  they  are  not 
liable  to  the  payment  of  this  tax.  We  think  that  the  judge  erred 
in  subjecting  the  appellants  to  the  payment  of  the  lax.  It  is  a 
sound  rule  of  construction,  never  to  consider  laws  as  applying  to 
cases  which  arose  previously  to  their  passage,  unless  the  legisla- 
ture have,  in  express  terms,  declared  such  to  be  their  intention. 
They  might,  indeed,  have  imposed  a  tax  on  all  sums  to  be  paid 
over  to  aliens  not  residing  in  the  state,  without  reference  to  the 
opening  of  the  successions  from  which  they  may  be  entitled  to 
receive  such  sums;  but  unless  that  intention  is  clearly  and  un- 
equivocally expressed,  we  are  bound  to  suppose  that,  according 
to  the  ordinary  rules  of  legislation,  they  intended  to  provide  for 
the  future,  and  not  to  affect  in  any  way  rights  previously  ac- 
quired. 

The  language  of  the  law  is  '^  that  each  and  every  person  not 
being  domiciliated  in  this  state,  and  not  being  a  citizen  of  any 
state  or  territory  in  the  union,  who  shall  be  entitled,  whether  as 
heir,  legatee,  or  donee,  to  the  whole,  or  any  part  of  the  succes- 
sion of  a  person  deceased,  whether  such  person  shall  have  died 
in  this  state  or  elsewhere,  shall  pay  a  tax  of  ten  per  cent,  on  all 
sums,  or  on  the  value  of  all  property  which  he  may  actually  re- 
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cdve  from  said  succession,  or  so  much  thereof  as  is  situated  in 
this  state/'  etc.  We  understand  this  law  as  referring  only  to 
aliens  who  may  become  entitled  to  the  whole,  or  any  part  of  a 
succession,  after  its  promulgation.  When  did  the  petitioners 
*  become  entitled  to  the  sums  th^  claim?  Surely  not  in  1843, 
when  they  came  forward  to  receiye  them;  but  in  1835,  when  the 
succession  was  opened  by  the  death  of  their  ancestor.  A  law 
imposing  a  similar  tax  was  passed  by  the  general  assembly  in 
1828,  but  was  repealed  in  1830.  The  heirs  of  one  Arnaud,  who 
presented  themselves  after  the  passage  of  the  repealing  act  to 
reoeiye  their  inheritance,  contended  that,  as  the  law  imposing 
the  tax  had  been  repealed,  they  were  no  longer  liable  to  pay  it; 
but  this  court  held,  that  the  right  of  the  state  to  the  tax  having 
accrued  by  the  opening  of  the  estate  of  Arnaud  under  the  law 
of  1828,  was  not  affected  by  its  repeal:  Arnaud' 8  Heirs  v.  Hi$ 
ExectUor,  8  La.  836.  See  also,  same  volume,  Quessarfs  Hewn 
V.  Carumgey  p.  561;  Laws  of  1828,  p.  178.  We  would  surely  not 
dedde  otherwise  under  the  law  of  1842,  if,  after  its  repeal,  aliens 
should  come  forward  to  claim  a  succession  opened  while  it  was 
in  force.  If  so,  we  must  hold  that  the  tax  is  due  only  by  such 
aliens  as  have  become  entitled  to  successions  opened  in  this  state 
after  the  promulgation  of  the  law. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  court  of 
probates  of  the  parish  of  Lafourche  Interior,  be  so  amended,  as 
to  reject  from  the  defendant's  account  the  item  charging  the  ap- 
pellants with  ten  per  cent,  on  the  amount  accruing  to  them  from 
the  succession  of  the  late  Pierre  Fran9ois  Oyon;  and  that  it  be 
affirmed  in  all  other  respects.  The  appellee  to  pay  the  costs  of 
thil^appeal  out  of  the  funds  of  the  estate. 


StATDTXS,  WHKZr  SHOULD  NOT  BB  Ck)N8TBI7BD  80  AS  TO  OpBBATB  BxEBO- 

tncnvELY :  See  D<uh  v.  Van  Kkeek,  5  Am.  Dea  291,  and  note,  316;  Perhku 
V.  Perhkut  18  Id.  120,  and  note;  OarreU  v.  Wiggins^  30  Id.  651;  OrimUd  Bani 
▼.  lireeze,  86  Id.  701,  and  note,  where  the  prior  casee  in  this  series  are  ool- 
leoted. 


Union  Bane  v.  Lea. 

[7BOBOraoH,76.] 

AoruAL  Pbssbkticent  OB  KoTB  IS  Uknboessabt,  when  the  notaiy  bavlag 
the  note  in  his  possession,  demands  payment  of  the  drawer,  and  the  lat- 
ter answers  that  it  will  not  he  paid. 

HJOLDiB  OB  NoTB  MTJST  GivB  NoTiOB  to  every  one  to  whom  he  intsttds  ta 
resort;  he  need  not  give  it  to  any  others. 
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]>£rEir]>AiiT  SHOULD  Show  thxbx  was  a  Nbabxb  Post-otroi  thaa  ibm 
one  to  which  the  notice  was  directed,  in  order  to  ioralid&te  the  notloe. 

Pakty  can  not  Complaik  or  Slioht  Ebbob  in  the  appellate  court  when 
it  woold  have  been  corrected  below  at  his  request. 

AonoK  againBt  the  defendants,  as  indoisexs  of  a  pronussoij 
note.  In  his  protest,  the  notary  certified  **  that  he  demanded 
payment  of  the  oashier^'  of  the  bank  at  whiQh  it  was  payable,  at 
the  bank,  "  who  answered  that  it  oonld  not  be  paid,  there  being 
no  funds  in  bank  for  that  purpose."  The  remaining  faots  are 
sufficiently  stated  in  the  opinion. 

Denis,  for  the  plaintiflk 

jB.  H.  Chinn,  for  the  appellant. 

By  Oourt,  Maiktin,  J.  The  defendants  were  sued  as  indorsem 
of  a  promissory  note.  There  was  a  judgment  in  favor  of  Lea, 
and  against  Davidson,  who  has  appealed.  Our  attention  is 
drawn  to  a  bill  of  exceptions  to  the  admission  in  evidenoe  of 
the  proch  verbal  of  the  notaiy  of  the  demand  and  protest,  with 
the  evidenoe  of  notice,  on  the  ground  that  there  was  no  second 
eopy  of  the  note,  and  that  the  demand  and  protest,  with  notioes, 
are  not  such  as  were  contemplated  by  the  act  of  the  legislature. 
We  are  unable  to  imderstand  on  what  ground  a  second  copy 
of  the  x^ote  was  requisite;  and  neither  the  appellant,  nor  the 
counsel,  has  assisted  us  in  finding  it  out.  The  demand  was 
made  at  the  place  where  the  note  was  payable,  and  notice 
is  stated  in  the  protest  to  have  been  given  to  the  appellant,  in 
print  and  writing,  by  putting  such  notice  into  the  post-office  of 
the  town  where  the  protest  was  made,  directed  to  him  at  Spring- 
field, parish  of  Livingston,  Louisiana.  The  district  judge  did 
not  err  in  overruling  the  objection. 

On  the  merits,  it  has  been  contended,  that  there  was  no  pre- 
sentation of  the  note  in  due  time  and  at  the  proper  place;  that 
no  notice  was  given  to  the  payee  and  first  indorser,  and  no  suf- 
ficient one  given  to  the  defendant;  and  that  there  was  an  over- 
charge of  interest.  The  note  bears  date  the  nineteenth  of 
November,  1840,  and  was  payable  twelve  months  after,  or  on 
the  nineteenth  of  November,  1841.  The  third  day  of  grace 
was  the  tweniy-seoond,  and  the  protest  was  made  on  that  day, 
and  at  the  place  at  which,  on  its  tskce,  the  note  was  payable.  It 
is  urged,  that  it  in  no  way  appears  that  the  notary  presented  tlie 
note  to  the  cashier.  When  the  notary  of  a  bank  receives  a  note 
to  be  protested,  he  goes  to  the  drawer  and  demands  payment; 
if  he  is  answered  that  it  will  not  be  paid,  he  does  not  take  it 
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oat  of  his  pocket-book  or  out  of  the  bundle  which  contains  it* 
to  present  it,  for  that  would  be  a  vain  ceremony.  Lex  neminem 
cogU  ad  vana.  The  cashier  having  said  that  there  were  no  funds 
to  pay  the  note,  no  presentation  was  necessary.  The  holder  of  a 
note  must  giye  notice  to  every  one  to  whom  he  intends  to  resort 
He  need  not  give  it  to  any  other.  If  the  first  indorser  was  not 
notified  by  the  bank,  it  lost  its  recourse  on  him.  If  the  second 
indorser,  the  present  appellant,  wished  to  recur  to  him  as  his 
own  indorser,  it  was  his  duty  to  give  notice.  The  bank  was  not 
bound  to  do  it  for  him.  The  petition  describes  the  appellant  as 
a  resident  of  the  parish  of  Livingston.  The  answer  does  not 
deny  this.  The  notice  was  directed  to  him  at  Springfield,  which 
is  the  place  where  the  courts  of  the  parish  are  holden,  and  where 
there  is  a  post-office.  If  there  was  another  office  within  the 
parish  or  elsewhere,  nearer  to  his  residence,  he  should  have 
shovni  it. 

To  the  overcharge  of  interest,  the  principle  of  the  common 
law,  de  minimis  non  curat  lex^  or  that  of  the  Spanish  law,  h  poco 
par  nada  se  reptUa,  is  applicable.  The  fractions  of  a  day  are 
not  noticed  by  law.  The  banks  do  not  pay  the  proceeds  of  dis- 
counted notes,  until  the  afternoon  of  the  discount  day,  yet  they 
charge  the  interest  for  the  fore  part  of  the  day,  as  well  as  for  the 
latter  part,  during  which  only  the  person  who  obtains  the  dis- 
count possesses  the  money;  yet  no  one  would  imagine  that  they 
are  thereby  chargeable  with  usury.  This  was  a  lapsus  calami  in 
the  judgment,  which  would  have  been  corrected  below,  had  it  been 
asked  for;  and  the  defendant  can  not  be  allowed,  by  delaying  to 
complain  till  the  case  is  brought  to  this  court,  to  mulct  the 
plaintiff  in  the  costs  of  the  appeal,  especially  as  the  counsel  of 
the  bank  is  willing  that  the  error  shall  be  at  any  time  corrected* 
and  it  does  not  exceed  thirty  cents. 

Judgment  affirmed. 

Holder  or  Kotb  is  BofTKD  to  Konrr  All  Prior  Parties  to  whom  h« 
intends  to  resort^  of  demand  and  non-payment:  Carter  v.  Bradley,  36  Am. 
Dea  7d5. 

Immaterial  Errors  Occurriko  at  a  Trial,  which  could  not  have  in- 
fluenced the  detennination  of  the  action,  are  not  sufiBcient  to  warrant  a  re- 
versal: Ihttdffort  Bridge  Go.  v.  WiUiamB,  36  Am.  Deo.  155;  though  in  Irish 
▼.  doifes,  30  Id.  446,  it  waa  held  that  a  case  on  exceptions  must  be  reversed 
lor  any  error  appearing  on  the  reoord,  however  trivial  may  be  the  right 
affected. 

Nonci  ow  DiSHOHOR:  See  note  to  OUbert  v.  DtnniSy  38  Am.  Deo.  329L 
where  this  subject  is  discussed. 
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MoNTROSS  V.  DOAJBL 

^  BoBonoKt  170.] 

"'Placi  ov  Patmbnt"  Mxans  a  place  whero  the  holder  oaa  preeent  tbe 
note,  where  the  maker  can  depoeit  or  provide  funds  to  meet  it»  and  where 
a  legal  offer  to  pay  can  be  made. 

KAKXNa  ov  A  CiT7  AT  Labgb  a8  Plage  ov  Patxkht  is  not  iQoh  an  indi- 
cation of  the  pUuM  of  payment  ae  oan  make  it  inoombent  on  the  holder 
to  make  a  demand  anywhere  before  he  oan  entitle  himself  to  reoorer. 

Appeal  from  the  oommeicial  court  of  New  QrleaoB.    The 
opinion  states  the  ease. 

Emerson^  for  the  plainti£b. 

ClaibofTie^  for  the  appellants. 

By  Courts  Mobpht,  J.  The  defendants,  who  reside  ont  of  the 
state,  are  sued  under  our  attachment  laws,  as  the  maloers  of 
three  promissory  notes,  dated  and  made  payable  at  New  Orleans. 
The  defense  set  up  is,  that  no  demand  was  made  at  the  plaoe  of 
payment  mentioned  in  the  notes,  and  that  under  the  settled 
jurisprudence  of  this  court,  such  a  demand  is  a  condition  prece- 
dent to  the  right  of  recoTcry.  The  yarious  decisions  in  our  re- 
ports, to  which  the  counsel  for  the  appellants  has  referred,  apply 
to  cases  where  a  particular  and  certain  place  of  payment  is  spec- 
ified in  the  body  of  the  note.  The  words  *'  place  of  payment^* 
must  receive  a  reasonable  construction.  They  mean  a  house, 
bank,  counting-room,  store,  or  place  of  business,  where  the 
holder  can  present  the  note,  where  the  maker  can  deposit  or 
provide  funds  to  meet  it,  and  where  a  legal  offer  to  pay  can  be 
made.  The  naming  of  a  city  at  large,  is  not  such  an  indication 
of  a  place  of  payment,  as  can  make  it  inctunbent  on  the  holder 
to  make  a  demand  anywhere  before  he  can  entitle  himself  to  re- 
cover, from  the  impossibility  of  knowing  at  what  particular 
place  or  spot,  within  the  limits  of  the  dty,  such  a  demand  should 
be  made.  Lex  neminem  cogU  ad  vana  seu  impossibilia.  Were  it 
shown  that  the  makers  had  a  domicile,  or  place  of  business  in 
New  Orleans,  it  might  perhaps  be  contended  that,  under  the 
terms  used  in  the  note,  a  demand  should  have  been  made  at 
such  domicile  or  place  of  business;  but  the  defendants  are  non- 
residents, and  have  no  place  of  business  in  the  city.  In  relation 
to  the  liability  of  the  drawer  and  indorsers  of  a  bill  drawn  upon 
a  person  resident  in  A.,  but  made  payable  in  B.,  a  large  dty, 
without  si)ecifying  any  partictdar  place  in  B.,  it  has  been  held 
to  l)e  sufficient  for  the  holder  either  to  present  the  bill  to  the 
di'uwer  for  payment  at  his  place  of  residence,  or  to  have  the  bill 
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at  the  place  where  it  is  payable  on  the  day  of  payment,  and  there 
to  have  it  protested,  without  making  any  inquiry  for  the  drawer: 
Bayl.  on  Bills,  210;  Boot  v.  Franklin,  3  Johns.  208;  8  Kent,  96. 
As  the  notes  sued  on,  mention  no  particular  or  certain  place  of 
payment,  no  demand  anywhere  was,  in  oiur  opinion,  necessary 
to  make  the  defendants  liable. 
Judgment  affirmed. 

NoxBS  Patablx  at  Pabtzoulab  Tun  and  Placi:  See  WtuMngUm  r. 
Plamien^  Bamk^  28  Am.  Deo.  833,  and  note,  referring  to  other  eaiee  in  this 


Yan  Hehn  v.  Taylob. 

(7  BoBnnoM,  301.] 
CoMMOir  Oabbobs  abb  Rbsponsiblb  wok  Loss  or  damage  of  thinge  in-^ 

tmsfeed  to  their  care,  nnleas  the  same  is  oocasioned  by  aocidental  and  nn- 

oontroUable  events. 
^Danobbs  or  THB  Bitxb"  Inoludb  Loss  BT  Ck)LLi8ioN,  when  theie  was 

no  fanlt  or  carelessness  on  the  part  of  the  carrier,  and  it  was  out  of  his 

power  to  have  prevented  it. 

Appeal  from  the  parish  court  of  New  Orleans.  The  opinion 
•tates  the  case. 

T.  A.  Clarke,  for  the  plaintiff. 
BandaU,  for  the  appellants. 

By  Court,  Mobpht,  J.  This  is  an  action  to  recoyer  the  Talne 
of  some  hogsheads  of  tobacco,  shipped  on  board  of  the  steam- 
boat George  Oollier,  from  diyers  points  on  the  river  Mississippi^ 
and  which  were  not  ddivered  in  New  Orleans  pursuant  to  the 
bill  of  lading.  The  defense  set  up  is,  that  the  defendants  are 
not  liable,  because  their  boat,  without  their  fault,  or  that  of  the 
persons  having  charge  of  her,  was  run  foul  of  on  her  voyage 
down  the  Mississippi,  by  the  steamboat  Emperor,  then  going  up 
ihe  river,  by  which  collision  and  unavoidable  accident  the  plaint- 
iff's tobacco  was  thrown  overboard,  and  either  lost  or  damaged, 
«tc.  There  was  a  judgment  below  in  favor  of  the  plaintiff,  from 
which  the  defendants  have  appealed. 

On  the  trial  of  the  case,  the  testimony  of  several  witnesses 
was  offered  to  show,  that  the  plaintiff's  tobacco  was  lost  in  con- 
sequence of  a  collision  which  took  place  between  the  George 
Oollier  and  the  steamboat  Emperor,  without  any  fault  or  negli- 
;gence  on  the  part  of  the  defendants  or  their  agents;  and  that 
the  collision  was  an  tmavoidable  accident,  etc.    This  testimony^ 
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being  objected  to  by  the  plaintiff,  was  rejected  by  the  inferior 
judge,  on  the  gionnd  that  the  colUaion  of  itf^clf  is  not  one  of 
those  unavoidable  aocidants  or  dangers  pruvidoU  for  in  the  bill 
of  lading.  The  testimony  was,  in  our  opinion,  improperly  ex- 
cluded. A  common  carrier  is  responsible  for  the  loss  or  dam- 
age of  things  intrusted  to  his  care,  unless  the  same  is  occasioned 
by  accidental  and  uncontrollable  events:  Civ.  Code,  art.  2725. 
Tbe  terms  of  the  bill  of  lading  free  the  defendants  from  any 
responsibility  for  losses  happening  from  onayoidable  accidents 
and  dangers  of  the  river.  Whether  the  collision  was  an  ac- 
cidental and  uncontrollable  event  within  the  meaning  of  the 
code,  or  was  an  tmavoidable  accident  and  danger  of  the  river, 
as  provided  for  by  the  bill  of  lading,  must  depend  entirely  upon 
the  drctmistances  under  which  it  happened.  If  there  was  no 
&ult  or  carelessness  on  the  part  of  those  who  had  charge  of  the 
Gteorge  Collier,  and  it  was  out  of  their  power  to  have  prevented 
the  collision,  we  can  see  no  good  reason  why  it  should  not  be 
considered  as  an  unavoidable  accident,  and  as  one  of  the  dan- 
gers of  the  river,  within  the  meaning  of  the  bill  of  lading.  AU 
the  writers  on  the  law  of  insurance  mention  the  running  foul  of 
other  vessels  as  one  of  the  perils  of  the  sea,  and  hold,  that  the 
insurers  must  make  indemnity  for  any  loss  resulting  from  such 
accidents,  when  not  imputable  to  the  misconduct  or  negligence 
of  the  master  or  crew  of  the  ship  insured:  1  Ph.  Ins.  635,  636; 
2  Marsh.  493. 

In  Peters  v.  The  Warren  Ins,  Co.,  it  was  held,  that  a  loss  by 
collision,  without  any  fault  on  either  side,  is  a  loss  by  the  perils 
of  the  sea,  within  the  protection  of  the  policy  of  insurance:  14 
Pet.  99.  And  in  Matter  of  Schooner  Beeside^  2  Sumn.  567,  Judge 
Story  describes  "  the  dangers  of  the  sea  in  a  bill  of  lading,  to  be 
equivalent  to  perils  of  the  sea  in  a  policy  of  insurance."  In  Ab- 
bot on  Shipping  we  find  the  case  of  a  ship  in  which  goods  were 
conveyed  being  run  down  in  daylight  and  not  in  a  tempest,  by 
one  of  two  other  ships  that  were  sailing  in  an  opposite  direction. 
As,  under  the  circumstances,  there  was  no  blame  imputable  to  the 
master  or  crew  of  the  ship,  the  loss  was  held  to  fall  within  the 
meaning  of  the  exception  in  the  bill  of  lading,  and  to  have  hap- 
pened by  a  peril  of  the  sea:  Part  3,  c.  4,  p.  209.  We,  therefore, 
think  that  the  inferior  court  erred  in  rejecting  the  testimony^ 
offered  to  show  that  the  tobacco,  the  value  of  which  is  sued  for, 
was  lost  in  consequence  of  a  collision,  and  that  such  collision 
happened  without  any  fault  on  the  part  of  the  defendants,  or 
agents. 
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It  iSy  therefore,  ordered,  that  the  judgment  of  the  parish 
court  be  reversed,  and  that  the  case  be  remanded  for  a  new  trial, 
with  instructionB  to  the  judge  of  that  court,  to  admit  the  testi- 
mony offered  to  show  the  drcumstances  attending  the  collision 
mentioned  in  the  defendant's  answer.  The  plaintiff  and  ap* 
pellee  to  pay  the  costs  of  this  appeal. 


"  Pkkils  ov  thb  Sxa,*'  Mzanino  or,  Gekxballt.— The  terms  "pdrils  of 
the  seas,"  and  '*  dangers  of  the  river,"  as  used  in  bills  of  lading  and  policies- 
of  insoranoe,  are  synonymous,  and  cover  the  same  incidents  and  losses.    They 
are  used  interdumgeably:  Lloyd  v.  Iron  Screw  Collier  Co.,  3  H.  &  G.  284; 
Baxter  v.  Leland,  1  Abb.  Adm.  348;  Jones  v.  Pitcher,  3  Stew,  k  P.  135;  S.  C, 
24  Am.  Bee.  716;  Hays  v.  Kennedy,  3  Grant,  351;  and  there  is  no  essential 
difference  between  an  exception  of  "unavoidable  dangers  of  the  river,"  and 
of  "dangers  of  the  river ;**  for  '*  the  carrier  must  use  all  reasonable  caution 
m  the  navigation  of  his  boat  or  vessel  to  avoid  accidents:'*  The  Favorite,  2 
Biss.  502.    The  meaning  of  "dangers  of  the  sea,"  was  regarded  as  equiv- 
alent to  that  of  "acts  of  God,"  in  Williama  v.  Orant,  1  Conn.  487.    In  that 
case,  the  vessel  transporting  the  goods  of  the  plaintiff  ran  upon  a  rock,  and 
was  bilged,  in  consequence  of  which  the  shipment  was  lost.    The  bill  of  lad- 
ing contained  an  exception  of  "  dangers  of  tiie  sea. "    Gould,  J.,  after  laying 
down  the  general  rule  as  to  the  common  carrier's  liability,  as  it  existed  at  the 
common  law,  said:  "  The  defendants  are  indeed,  by  an  express  exceptiou  in 
the  bill  of  lading,  excused,  so  far  as  regards  losses  caused  by  '  dangers  of  the 
sea.'    This  exception  does  not  seem  at  all  to  qualify  their  liability;  for,  by 
'dangers  of  the  sea,'  are  meant  no  other  than  inevitable  perils,  or  accidents, 
upon  that  element;  and  by  such  perils  or  accidents,  common  carriers  are 
prima  facie  excused,  whether  there  is  any  such  express  exception  or  not." 
And  in  Tuekerman  v.  Stephens  and  Condit  TransportaJtUm  Co,,  32  N.  J.  L. 
320;  S.  C.,  33  Id.  543,  the  court  said,  that  the  expressions,  "  perils  of  the 
sea"  and  "  act  of  God,"  were  only  different  words  to  express  the  same  act  of 
power.    But  this  opinion  does  not  prevail  generally,  and  it  is  settled  beyond 
controversy  that  "perils  of  the  sea'*  is  a  broader  term  than  "acts  of  God," 
and  includes  those  accidents  that  are  peculiar  to  navigation  and  to  the  sea,  or 
arise  from  the  natural  workings  of  that  element,  and  could  not  be  prevented 
by  the  use  of  care  and  skill:  Angell  on  Carriers,  sec.  168,  5th  ed.;  Laveroni 
V.  Drury,  8  Exch.  166;  The  FawyriU,  2  Biss.  502;  DiiibU  v.  Morgan,  1  Woods, 
406;  BuUard  v.  JRoger  Williams  Ins.  Co.,  1  Curt.  C.  C.  148;  Merrill  v.  Arey, 
3  Ware,  215;  Anthony  v.  JEtna  Ins.  Co.,  1  Abb.  (U.  S.)  343;  Tramportation 
Co.  V.  Downer,  11  Wall.  129;  Christensen  v.  American  Express  Co.,  15  Minn. 
270;  McArthur  v.  Sears,  21  Wend.  190;  Tysen  v.  Mo<yre,  66  Barb.  442;  WHU 
iams  V.  Brajison,  1  Murph.  417;  S.  C,  4  Am.  Dea  162;  Hays  v.  Kennedy, 
3  Grant's  Cas.  351;  Cordon  v.  Buchanan,  5  Yerg.  72;  Tumey  v.  Wilson,  7  Id. 
940.     But  this  phrase,  as  used  in  bills  of  lading,  does  not  cover  losses  that 
arise  from  the  negligence  or  carelessness  of  the  carrier,  or  such  as  could  be 
avoided  by  the  use  of  discretion  and  reasonable  skill:  Lloyd  v.  Iron  Screw 
Collier  Co.,  3  H.  &  C.  284;  The  Rochet,  1  Biss.  154;  Schooner  Beeside,  2  Sumn. 
567;  Dedekam  v.  Vose,  3  Blatchf.  44;  The  Portsmouth,  9  Wall.  682;  S.  C,  2 
Bias,  56;  Dibble  v.  Morgan,  1  Woods,  406;  Case  of  Steamer  Wathan,  13  Op. 
Att.  Gen.  119;  Jones  v.  Pitcher,  3  Stew.  &  P.  135;  a  C.,  24  Am.  Beo.  716; 
ffiU  T.  Sturgeon,  28  Mo.  323;  Slocum  v.  FairekUd,  7  HiU,  292;  S.  0.,  Id 
Wend.  329;  Williams  v.  Branson,  1  Murph.  417;  S.  C.,  4  Am.  I>60.  162;  and 
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the  "  dangen  of  nayigatioii"  of  a  public  canal  are  snch  as  are  incidental  to  it 
when  the  trip  is  made  in  conformity  to  the  pablio  regnlationa  of  which  the 
carrier  ia  bound  to  take  notice;  conseqnently,  dama^  from  bilging  in  a  lock 
which  was  entered  in  contravention  of  the  mles,  most  be  compensated  by 
him:  Atvfood  v.  BMinee  Trantportaiicn  Co.,  9  Watts,  87;  S.  C,  34  Am.  Deo. 
503.  In  the  interpretation  of  these  phrases,  many  cases  have  arisen;  those 
involving  the  same  facts  will  be  arranged  together,  and  the  different  sal^ecta 
will  be  considered  separately. 

CoLUaiONB. — ^In  the  absenoe  of  circamstsnoes  tending  to  charge  the  loss 
to  the  carrier,  a  collision  is  a  peril  of  the  sea,  and  the  carrier  is  not  liable  for 
the  loss  occasioned  thereby;  and  the  same  role  prevails  as  to  the  liabilities 
of  insurers:  Bviier  v.  FUher^  3  Esp.  67;  De  Vaux  v.  Saloador,  4  Ad.  ft  EL 
420;  PeUnv.  Warren  In$,  Oo.^  3  Sumn.  389;  S.  C,  14  Pet  99;  The  Sieam' 
boat  New  Jersey,  Olcott,  444;  Van  Hem  v.  Taj^,  7  Bob.  (La.)  201  (the 
principal  case);  S.  C,  2  La.  Ann.  587;  Caidwdl  v.  8l  LomU  Perpetuai  In$. 
Co.,  I  Id.  85;  WaUoer  v.  BoUon  and  Hope  Ina.  Cos.,  14  Gray,  288;  Nelson  r. 
Si^dk  Ins.  Oo,^  8  Ooah.  477;  PlaUted  v.  BonUm  and  Kennebec  Steam  Nai9. 
Co.,  27  Me.  132;  Matheum  v.  Howard  Ins.  Co.,  13  Barb.  234;  S.  C,  I  Kern. 
9;  Hay8  v.  Kennedy,  3  Grant's  Cas.  351;  S.  G.,  41  Pa.  St.  378.  If  the  col- 
lision happens  through  the  negligence  of  the  master,  the  exception  *'  perils  of 
the  sea"  has  different  meanings,  according  as  it  is  used  in  a  bill  of  lading  or 
a  policy  of  insurance.  In  the  former  case,  it  is  held  not  to  include  collisions: 
OrtU  V.  General  Iron  Screw  Collier  Co.,  L.  B.,  1  G.  P.  800;  Lloyd  v.  General 
Iron  Screw  Collier  Co.,  3  H.  ft  G.  284;  S.  G.,  10  L.  T.  (N.  S.)  586;  Jonet  r. 
PUcher,  3  Stew,  ft  P.  135;  S.  G.,  24  Am.  Dea  716;  Maanh  v.  Blythe,  1  Moa 
860;  but  in  the  latter  case,  that  is,  where  the  exception  is  in  a  policy  of  in- 
surance, the  collision  is  regarded  as  a  peril  of  the  seas;  Smith  v.  Seobt,  4 
Taunt.  126;  General  Mutual  Ins.  Co.  r.  Sherwood,  14  How.  351;  S.  G»  1 
Blatchf.  261;  Hale  v.  Washington  Ins.  Co.,  2  Story,  176;  MathewsY.  Howard 
Ins.  Co.^  13  Barb.  234;  Street  v.  Augusta  Ins.  and  Banking  Co.^  12  Bioh.  Lb 
13.  The  question  as  to  whether  the  loss  happened  from  negligence  or  ttot»  is 
for  the  Juxy  to  determine:  Marsh  v.  Blyth,  I  Nott  ft  M.  170. 

Febks — Explosion  or  Boilbbs. — "Dangers  of  the  seas"  include  those 
perils  incident  to  the  navigation  of  that  element  rather  than  all  that  arise  on 
it.  Hence  the  rule  generally  prevails  that  a  fire  is  not  included  in  such  an 
exception,  and  is  not  a  loss  by  the  perils  of  the  sea:  Garrison  v.  Memphis 
Ins.  Co.,  19  How.  312;  Airey  v.  MerriU,  2  Gurt.  8;  S.  G.,  3  Ware,  215;  Gil- 
more  v.  Carman,  1  Smed.  ft  M.  279;  S.  G.,  40  Am.  Dec  96;  Martin  v.  Salem 
Marine  Ins.  Co.,  2  Mass.  420.  In  Alabama,  a  different  rule  prevails,  and  by 
custom  and  usage,  "  perils  of  the  sea"  are  regarded  as  including  loss  by  fire; 
and  it  is  the  established  rule  of  that  state  that  parol  evidence  may  be  ad- 
mitted to  prove  such  usage:  Sampson  v.  Gagxam,  6  Port.  123;  Ezell  v.  MiUeTp 
Id.  307;  Bxell  v.  Shiglish,  Id.  311;  Hibler  v.  McCaHney,  31  AUi.  601;  Mo- 
Clure  V.  Cox,  32  Id.  617. 

There  seems  to  be  a  difference  of  opinion  as  to  whether  an  explosion  of  a 
boiler  is  a  peril  of  the  sea;  in  the  federal  courts  it  has  been  decided  that  a 
loss  from  snch  a  cause  is  not  within  the  exception:  The  Bark  Edwm^  1 
Sprague,  477;  S.  G.,  1  Gliffl  322;  S.  G.,  24  How.  386;  Propeller  Mohawk,  8 
WalL  153;  but  in  7%e  Bark  Edwin,  it  was  not  contended  that  the  explosion 
was  a  peril  of  the  sea,  and  the  court  assumed  that  it  was  not;  and  in  The 
PropeUer  Mohawk,  no  reason  was  given  for  the  opinion.  In  the  case  of  Tht 
Citizen^  Ins.  Co.  v.  Glasgow,  9  Mo.  406,  this  question  arose.  A  policy  insured 
•gainst  losses  ari>ix^  from  "  the  rivers,  fires,  etc.,  and  all  other  perils,  losaesi 
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and  miflfortunes  wliioh  should  oome  to  the  damage  of  said  steamboat,  aooord* 
log  to  the  general  laws  of  insaranoe.**  The  boat  having  been  destroyed,  salt 
was  broaght  against  the  oompany,  and  the  question  was,  was  this  loss  oor- 
ered  by  the  policy  7  Napton,  J.,  in  deliTering  the  opinion  of  the  ooort,  saidt 
"It  is  remackable,  oonsidering  the  numeroos  losses  arising  from  this  oanse  in 
the  navigation  of  the  western  waters,  that  bat  one  case  can  be  found  in  wluch 
this  question  has  been  decided.  That  is  the  case  of  Penrm*$  AdnCr  ▼.  Tkt 
/Vo<ee(iofi/iis.Co.,  llOhio,  I47;S.O.  [38Am.Deo.728].  The  supreme  court  of 
Ohio  in  that  case  were  of  opinion  that  the  policy  oovered  a  loss  occasioned 
by  explosion.  The  court  seemed  to  consider  that  this  was  a  peril  incident  to 
the  navigation  of  a  river  by  steam  vessels,  as  much  so  as  a  loss  by  wind 
would  be  a  peril  of  the  sea,  to  which  vessels  propelled  by  that  element  are 
liable.  It  is  no  answer  to  this  view  of  the  subject,  to  say  that  a  perO  by 
atsam  is  not  peonliar  to  the  water,  but  may  happen  on  land  as  well  as  at  sea, 
for  the  same  maybe  said  in  relation  to  the  dangers  arising  from  the  violence 
of  the  winds.  An  injury  to  the  motive  power  of  a  sea  vessel  by  inevitable 
aoddent,  is  admitted  to  be  within  the  enumerated  perils  of  a  marine  policy; 
for  the  same  reason,  an  injury  to  the  motive  power  of  a  steam  vessel  arising 
from  inevitable  aoddent,  is  within  the  perils  of  the  river  incident  to  such 
vessolB.  If  steam  were  a  power  entirely  within  the  control  of  man,  the  con* 
elusion  would  be  diffarent.  But  I  apprehend  that  whatever  natural  philoso- 
phers may  think  of  this,  the  elements  which  combine  to  create  the  power  of 
steam,  are  as  entirely  within  the  reach  of  accident,  and  are  no  more  subject 
to  fixed  laws  than  the  elements  which  propel  the  ship  at  sea.  Whatever  may 
be  the  theories  on  either  subject,  universal  experience  is  that  no  human  skill 
can  entirely  gqard  against  accidents,  either  in  the  one  case  or  the  other.  We 
think,  therefore,  that  the  doctrine  of  the  supreme  court  of  Ohio  is  reasonable 
and  right." 

JxTnBOSB. — ^It  is  well  settled  that  if  goods  are  thrown  overboard  to  avert 
impending  danger,  the  loss  is  from  a  peril  of  the  seas.  But  the  danger  must 
be  such  as  to  justify  the  jettison:  Thb  MXixoasuhtt  Beile,  2  Biss.  197;  Schooner 
Thomas  Sfwing  v.  Ireland,  Orabbe,  405;  Lawrence  ▼.  MitUumf  17  How.  100; 
JHqHuU  de  Nenumn  v.  Vance,  19  Id.  102;  Rice  v.  Homer,  12  Mass.  230.  And 
if  the  peril  is  attributable  to  the  neglect  or  want  of  skill  on  the  part  of  the 
master,  the  jettison  is  not  then  included  within  the  exception:  The  Jemif 
Jonee,  Deady,  82;  The  PortmunUh,  9  Wall.  682;  a  0.,  2  Biss.  66.  In  The 
Portemouih,  the  captain,  in  the  night-time,  and  in  a  fog,  entered  a  port,  sup- 
posing it  to  be  his  port  of  destination,  and  ran  aground.  In  order  to  lighten 
the  boat,  he  threw  over  some  of  the  cargo.  The  court  held  this  not  to  be  a 
loss  from  the  perils  of  the  sea,  saying:  *'  A  loss  by  a  jettison  occasioned  by  a 
peril  of  the  sea,  is,  in  ordinary  cases,  a  loss  by  perils  of  the  sea.  But  it  is 
well  settled  that  if  a  jettiM>n  ol  a  cargo,  or  a  part  of  it^  is  rendered  necessary 
by  any  fault  or  breach  of  contract  of  the  xnaster  or  owner  of  the  vessel,  the 
Jettison  must  be  attributed  to  that  fault,  or  breach  of  contract,  rather  than 
to  the  sea  peril,  though  that  may  also  be  present  and  enter  into  the  case." 
But  if  the  circumstances  justified  the  attempted  entrance  the  rule  would 
be  different.  Thus  where  a  vessel  arrived  off  Mobile  towards  evening,  and 
there  being  indications  of  bad  weather,  the  captain,  being  unable  to  obtain  a 
pilots  determined  to  foUow  a  pilot-boat  up  the  bay;  in  doing  so,  the  vessel 
tan  aground;  and  in  order  to  lighten  her,  part  of  tiie  cargo  was  jettisoned. 
It  was  held  that  the  grounding  could  not  be  attributed  to  the  captain's  fault 
4»r  misconduct,  and  that  the  jettison  was  a  loss  from  perils:  Schooner  Thomae 
Xmnff  V.  Ireland,  Crabbe,  405.     Where  goods  which  have  been  improperly 
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stowed  are  jettboned,  In  coBBequenee  of  perils,  the  carrifar  u  nevertheleBa 
liable:  The  Peyiamit  2  Cnrt.  21;  The  Delaware,  14  Wall.  579.  In  that  case 
the  goods  were  stowed  on  deck  oontnury  to  a  oastom  that  thejr  should  be- 
stowed  in  the  hold;  the  deCendant  set  up  as  a  defense  that  the  goods  were 
Jettisoned  on  aooonnt  of  a  peril  of  the  sea.  But  the  court  held  him  liable^ 
saying:  ''Goods,  thongh  lost  by  perils  of  the  sea,  if  they  were  stowed  on 
deck  without  the  consent  of  the  shipper,  are  not  regarded  as  goods  lost  by 
the  act  of  God,  within  the  meaning  of  the  maritime  law,  nor  are  such  loese* 
regarded  as  losses  by  perils  of  the  sea  whioh  will  excuse  the  carrier  from  de- 
livering the  goods  shipped  to  the  consignee,  unless  it  appears  that  the  man- 
ner in  which  the  goods  were  stowed  is  sanctioned  by  commercial  usage,  or 
unless  it  affirmatively  appears  that  the  manner  of  stowage  did  not,  in  any  degree, 
contribute  to  the  disaster;  that  the  loss  happened  without  any  fault  or  neg- 
ligence on  the  part  of  the  carrier,  and  that  it  could  not  have  been  prevented 
by  human  skill  and  prudence,  even  if  the  goods  had  been  stowed  under  deck,, 
as  required  by  the  general  rules  of  the  maritime  law." 

PiBAOT,  ThSFT,  CaFTUBB  OB  DETENTION  OF  VESSEL  BY  FOBEIOK  POWSB. — 

Where  a  vessel  is  captured  by  pirates,  the  loss  is  from  a  peril  of  the  seas: 
Pickering  v.  Barkley,  Style,  132;  Barton  v.  IValli/ord,  Comb.  56;  so  also  is 
the  loss  of  a  cargo  of  sugar,  caused  by  a  mob  breaking  into  the  vessel,  and 
seizing  it:  Babbitt  v.  !7^  Sun  Mutual  Ins,  Co,,  23  La.  Ann.  314;  but  theft 
is  not  a  peril  of  the  sea:  De  Bothschild  v.  Boyal  Mail  Steam  Packet  Co.,  21 
L.  J.  Ebcch.  273;  King  v.  Shepherd,  3  Story,  349;  nor  are  depredations  on  a 
ship's  stores  or  on  her  cargo,  committed  by  her  passengers  or  crew  in  conse- 
quence of  a  short  allowance,  made  necessary  by  the  length  of  the  voyage; 
7^  Oold  Hunter,  1  Blatchf.  &  H.  300.  Arrests,  restraints,  or  detentions  by 
foreign  powers  are  not  perils:  ParJchurst  v.  Glouceater  Mut,  Fishing  Ins.  Co,f 
100  Mass.  301;  nor  a  seizure  and  confiscation  of  the  goods  as  contraband: 
Spence  v.  Chadwick,  10  Q.  B.  517;  and  if  a  ship  be  driven  by  stress  of  weather 
on  an  enemy's  coast,  it  is  not  a  loss  from  perils,  but  from  capture:  Cheen  v. 
Elmslie,  Peake  (N.  P.),  278;  Livie  r.  Johnson,  12  East,  648;  though  the  con- 
trary was  held  in  United  States  v.  Hall,  6  Cranch,  171;  and  see  lonides  v.  Wni^ 
versal  Marine  Ins.  Co,,  14  C.  B.  (N.  S.)  259;  and  the  averment  of  a  loss  by 
perils  is  not  sustained  by  proof  that  the  vessel  was  sunk  in  consequence  of 
being  fired  upon  by  another  vessel  under  a  mistake:  CuUen  v.  BtUler,  1  Stark. 
138;  S.  C,  5  Man.  &  SeL  461 

Imfsbfbct  Stowage — Sweating,  Steauino,  ob  Blowiko — Vebmin,. 
Losses  bt. — A  master  can  not  stow  goods  on  deck  without  the  consent  of  the 
owner,  and  if  goods  are  so  stowed,  they  are  at  the  risk  of  the  master;  and  il 
they  are  unavoidably  lost  or  damaged,  he  can  not  protect  himself  from  his  lia- 
bility by  an  exception  in  the  bill  of  lading  of  dangers  of  the  sea:  Tlie  Rebecca, 
1  Ware,  188;  and  this  is  so  where  they  are  washed  overboard  in  a  gale:  Waring 
V.  Morse,  7  Ala.  343;  or  if  the  goods  so  stowed  were  jettisoned  in  consequence 
of  a  peril:  The  Delaware,  14  Wall.  579;  The  PeyUma,  2  Curt.  21;  or  were 
struck  off  into  the  water  on  account  of  a  collision  with  another  boat:  Dctg* 
geU  V.  Shaw,  3  Mo.  265;  and  damage  to  insured  goods  by  sea  water,  if  occa- 
sioned by  bad  stowage,  is  not  a  loss  from  perils:  The  Newark,  1  Blatchf.  203; 
Fleming  v.  Marine  Ins.  Co.,  3  Watts  &  S.  144;  S.  C,  38  Am.  Dec.  747;  though 
In  Underwriters^  Agency  v.  SutherUn,  55  Ga.  266,  the  contrary  was  held,  and 
it  was  there  decided  that  unless  such  improper  stowage  was  occasioned  by  or 
acquiesced  in  by  the  assured  or  his  agent,  the  damage  was  from  perils. 

Bamages  done  to  a  cargo  from  the  sweating  of  the  hold  are  not  losse» 
tem  perils  of  the  sea:  Montgomery  v.  Ship  Abby  Pratt,  6  La.  Ann.  410;  7^ 
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JStar  of  Hope^  17  WalL  651;  Lamb  r,  Parhman^  1  Spngae,  343;  Baaier  ▼• 
Ldandy  1  Abb.  Adm.  348.  Sweating  uBoally  results  from  imperfect  stowige 
■or  a  want  of  ventilation  in  the  hold,  and  springs  from  human  agencies  rather 
than  from  perils  of  the  sea.  A  loss  resolting  from  the  dampness  of  the  hold 
is  not  a  loss  by  the  perils  of  the  sea:  Baker  v.  2(fg,  Ins.  Oo,^  12  Gray,  603; 
but  in  tiie  case  of  Clark  ▼.  BamweUf  12  How.  282,  spools  of  thread  put  np  in 
boxes  were  damaged  by  the  humidity  and  dampness  of  the  vessel,  and  it  was 
held  a  loss  from  the  perils  of  the  sea.  Where  the  damage  to  the  goods 
•hipped  arose  from  the  nature  and  oollocation  of  the  cargo,  consisting  of  an* 
inuJ,  vegetable,  and  to  some  extent  putrescible  matter,  and  the  want  of  doe 
ventilation,  it  is  not  a  danger  of  the  seas:  The  Freedom^  L.  R.,  3  P.  0.  694. 
However,  in  the  case  of  MmUoya  v.  London  Asa,  Co,^  4  Eng.  L.  k  Eq.  fiOO,  a 
«hip  loaded  with  hides  and  tobaoco  enooontered  bad  weather  and  shipped  sea 
water,  whereby  the  hides  were  wet  and  rendered  putrid.  Neither  the  to- 
bacco nor  the  packages  containing  it  were  immediately  in  contact  with  nor 
directly  damaged  by  the  sea  water,  but  the  tobacco  was  damaged  and  dete- 
riorated in  flavor  by  the  fetid  odor  from  the  putrid  hides,  and  this  was  held 
« loss  from  the  perils  of  the  sea. 

**  Blowing"  is  oocasioned  by  the  water  in  the  bottom  of  the  ship  being 
thrown  np  between  the  sides  and  the  ceiling  by  the  rolling  of  the  ahipi 
«nd  thus  forced  through  the  cargo;  such  a  loss  is  from  the  perils  of  the  sea: 
CroAy  v.  Qrvmdly  9  N.  Y.  Leg.  Obs.  281;  but  where  oil  was  stowed  and  some 
of  it  escaped,  and  the  water  and  the  oil  were  blown,  thereby  ^^^'T^ftg^ng  soma 
hemp,  the  loss  was  held  not  to  fall  within  the  exception,  the  weather  having 
been  good  during  the  voyage,  and  nothing  extraordinary  occurring:  Bbarse  v, 
BopcMy  Sprague,  331. 

It  is  firmly  settled  that  losses  occasioned  by  rats  do  not  result  from  perils. 
Kent  says:  ' '  The  better  opinion  would  seem  to  be,  that  the  insurer  is  not  liable 
ior  this  sort  of  damage,  because  it  arises  from  the  negligence  of  the  common 
carrier,  and  it  may  be  prevented  by  due  care,  and  is  within  the  control  of 
human  prudence  and  sagacity:'*  3  Kent's  CSom.,  12th  ed.,  300,  and  note;  An- 
.geU  on  Carriers,  sees.  169,  170;  Laveroni  v.  Drury,  8  Bxoh.  166;  S.  C,  22  L. 
J.  Exch.  2;  S.  C,  16  Jur.  1024;  HtuUer  v.  PoUs,  4  Gamp.  203;  Kap  v.  WheOer^ 
4)6  L.  J.  G.  P.  180;  S.  0.,  L.  R.,  2  0.  P.  302;  The  Bark  CfarhUa,  9  Ben.  1; 
Solaria  v.  Bamaay,  8  Id.  139;  Aymar  v.  Aator^  6  Cow.  266;  and  this  is  so, 
though  every  precaution  against  them  is  taken:  Kay  v.  WheeUr^  aupra;  Lato^ 
-erofni  v.  Drury,  aupra;  and  evidence  that  by  mercantile  usage  they  were  r^ 
.garded  as  perils  is  inadmissible:  Aymar  v.  Aator,  aupra.  There  is  but  one 
case  holding  a  contrary  doctrine,  that  of  Oamgwta  v.  Coooa^  1  Binn.  602;  S. 
C,  2  Am.  Dec  493;  and  there  the  court  decided  that  a  leak  occasioned  by 
rats  was  a  loss  within  the  policy.  Damages  caused  by  worms  eating  the 
ahip*8  bottom  are  not  regarded  as  dangers  of  the  sea:  RoM  v.  ParTf  1  Esp. 
445;  Martin  v.  Salem  Mar,  Iju.  Co,,  2  Mass.  420;  Hazard  v.  Neuf  Engkmd 
Marine  Ina,  Co,,  1  Sumn.  218;  S.  C,  8  Pet.  667;  thus  in  this  last  case  a  ves- 
sel sustained  an  injury  at  Cape  de  Verde  islands  in  the  loss  of  her  false  keelt 
thereby  becoming  exposed  to  the  action  of  the  worms,  which  obtained  en- 
trance into  her  and  destroyed  her;  the  loss  was  held  not  to  be  from  a  peril  of 
-the  seas. 

tsjwna  nr  Tnns  Habbobs,  while  nr  Dook,  jfhom  Low  Waisb  Aia> 
ihuovmufQ, — ^The  ebbing  of  the  tide  in  a  tide  harbor  is  a  danger  of  the  sea, 
if  the  loss  occasioned  thereby  is  extraordinary  in  its  nature.  Thus,  where  a 
irtontiy  built  ship,  between  two  and  three  years  old,  and  without  ciroum* 
■stances  to  lead  to  the  supposition  that  she  was  rotten  or  had  met  with  any 
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nlamity,  after  taking  the  ground  was  discovered  to  leak  so  freely  that » 
•nnreyor  was  called  in  who  said  that  it  was  from  her  lying  so  badly  on  th» 
ground,  the  loos  was  held  to  be  from  an  extraordinary  cause,  and  from  the 
perils  of  the  sea:  PoUer  v.  Suffolk  Ins,  Co,y  2  Snmn.  197.  So,  where  a  vessel 
took  the  ground  where  it  was  intended  she  should,  but  in  doing  so  struck 
•gainst  some  hard  substance  by  which  two  holes  were  made  in  her  bottom 
and  her  cargo  was  damaged,  the  damage  is  from  a  peril:  Kingft/ord  v.  MearshaU, 
8  fiing,  458.  And  where,  when  the  tide  left  the  vessel,  a  cracking  noise  was 
heard,  and  afterwards  on  the  return  of  the  tide  there  was  a  conaiderable 
ftwell  in  the  harbor  and  the  ship  struck  the  ground  hard  several  times  and  it 
was  discovered  that  eighteen  knees  were  broken,  the  loss  was  regarded  as  re- 
sulting from  the  perils  of  the  sea:  Fletcher  v.  Inglw,  2  Bam.  &  Aid.  315.  But 
damage  resulting  from  the  ship  taking  thio  ground  in  a  spot  where  she  is 
properly  placed  for  unloading,  there  being  no  accident,  will  not  be  ascribed 
to  perils,  but  to  wear  and  tear:  Magnue  v.  Buttemer,  11  G.  B.  876.  And  so 
where  a  ship  was  hove  down  on  a  beach  to  repair  and  was  damaged  it  was  held 
not  to  be  a  loss  by  perils:  Thompson  v.  WhUmore,  3  Taunt.  227.  Where  a 
vessel  is  taken  into  a  dock  for  repairs,  the  liability  of  the  insurer  or  carrier 
continues,  and  the  exemption  applies  as  well  when  the  vessel  is  there  as  when 
■he  is  on  the  high  seas.  Thus,  in  Phillips  v.  liarber,  5  Bam.  &  Aid.  161,  a 
ship  was  placed  in  a  graving  dock  to  be  repaired;  while  there,  by  the  vio- 
lence of  the  wind  and  sea,  she  was  thrown  over  on  her  side,  struck  the  ground 
with  great  violence,  and  was  bilged;  this  was  regarded  as  a  loss  from  the 
perils  of  the  sea;  and  the  same  was  held  in  Laurie  v.  Douglass^  15  Mee.  &  W, 
746.  In  that  case  a  vessel  was  taken  into  a  dock  to  discharge  her  cargo. 
For  this  purpose  she  was  fastened  by  tackle  on  one  uidc  to  a  loaded  ligbtcdr 
lying  outside  her,  and  on  the  other  to  a  barge  lying  between  her  and  the 
wharf;  while  being  unloaded,  the  tackle  broke,  she  canted  over,  and  the 
water  got  in  through  her  ports,  injuring  the  goods.  So,  where  a  ship  was 
hauled  up  on  a  marine  railway  to  be  repaired,  and  while  being  hauled  up  was 
blown  over  and  bilged,  the  loss  was  ascribed  to  perils  of  the  seas:  EUery  v. 
New  England  Ins,  Co,,  8  Pick.  14. 

Low  water  impeding  the  carriage  is  not  regarded  as  a  danger  of  the  riv- 
ers or  seas:  Broadwell  v.  Butler,  6  McLean,  296;  S.  C,  1  Newb.  Adm.  171; 
JSatehett  v.  Steamer  Compromisej  12  La.  Ann.  783;  Mahon  v.  Steamer  Olive 
Branch,  18  Id.  107;  Cowley  v.  Davidson,  13  Minn.  92.  But  if,  in  consequence 
of  the  lowness  of  the  water,  the  vessel  grounds,  the  loss  is  regarded  as  result- 
ing from  perils:  Transportation  Co,  v.  Downer,  11  Wall.  129;  I%reman*s  Ins, 
Co,  V.  PoweU,  13  B.  Mon.  311.  Though  this  is  not  so  if  the  vessel  struck 
the  bar  and  stuck  fast,  in  broad  daylight,  the  bar  being  well  known:  The 
Ocean  Wave,  3  Biss.  317.  Nor  if  after  the  vessel  had  stmck,  the  carrier  was 
negligent  in  removing  the  cargo:  Charleston  and  Columbia  Steamboat  Co,  ads. 
Bason,  Harper's  L.  262. 

Skags  ob  Obstbuctions— RtTKNiNO  ON  Shobe — BoiSTEBons  Weatheb 
QE  BoLLiNO  or  Sea.. — The  question  as  to  whether  an  injury  from  a  snag  is  a 
loss  resulting  from  dangers  of  the  river  depends  upon  whether  the  master  has 
used  skill  or  not  to  avoid  it.  If  the  master  has  not  been  guilty  of  a  lack  of 
care,  then  the  loss  is  from  the  dangers  of  the  river:  The  Ihoorite,  2  Biss.  502; 
Boyce  v.  Welch,  5  La.  Ann.  623;  Redpaih  v.  Vaughan,  52  Barb.  489;  S.  C,  af- 
finned  in  48  N.  Y.  656;  Johnson  v.  Friar,  4  Yerg.  48;  S.  C,  26  Am.  Dec.  215. 
In  The  Favorite,  a  barge  was  broken  into  by  a  stump  concealed  from  view  and 
not  even  marked  by  a  ripple;  and  in  Redpath  v.  Vaugfian,  the  boat  had  struck 
%  hidden  obstruction  not  existing  there  before,  except  for  a  very  brief  period. 
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and  which  had  recently  been  carried  there  by  the  action  of  the  water.    In 
both  cases  the  loss  was  ascribed  to  perils  of  the  seas.    But  if  the  acci- 
dent Is  attributable  to  the  nnskillfnlness  or  negligence  of   the  captain, 
then  the  loss  springs  from  human  agencies  and  not  from  the  dangers  of  the 
river:  Ckrisienion  v.  American  Expres9  Co,,  15  Minn.  270;  Oordon  v.  Bu- 
chanariy  5  Yerg.  71;  Oraham  v.  Davia,  4  Ohio  St  362;  Case  of  Sir.  Wathan,  13 
Op.  Atfy  Gen.  119.    Or  if  after  the  accident  happened  the  captain  makes  no 
exertions  to  dry  and  thi&s  save  the  cargo,  the  carrier  is  liable:  Bird  ▼.  Crom- 
weii,  1  Mo.  81;  and  the  carrier  will  not  be  discharged  from  liability  unless  he 
proves  he  used  due  diligence:  Chraham  v.  Davis,  4  Ohio  St  362;  Whitestdes  v. 
BtuseU,  8  Watts  &  Serg.  44.    The  question  whether  there  has  been  negligence 
or  not  is  for  the  jury:  Humphreys  v.  Reed,  6  Whart  435.    The  same  rules 
apply  when  a  carrier  attempts  to  run  bridge  piers.    Thus  where  a  steamboat 
towing  three  loaded  barges  down  the  Mississippi  is  driven  against  a  pier  by  a 
sudden  and  unexpected  gust  of  the  wind,  the  loss  is  from  dangers  of  the  river: 
The  Lady  Pike,  2  Bias.  141;  S.  C,  8  Am.  L.  Reg.  (N.  S.)  614;  but  the  loss 
can  not  be  ascribed  to  such  dangers  when  a  vessel  attempts  to  run  bridges  in 
a  high  and  uncertain  state  of  the  weather,  between  which  it  is  dangerous  to 
paas  if  the  wind  is  high  or  squally:  The  Afohler,  21  Wall.  230;  S.  C,  2  Biss. 
606;  or  where  the  accident  in  running  against  a  pier  results  from  ignorance  or 
want  of  knowledge:  The  Lady  PUoe,  21  Wall.  1;  or  where  an  attempt  is  made 
to  paas  a  narrow  bend  in  a  dangerous  state  of  the  weather,  and  part  of  the  cargo 
la  struck  overboard  by  a  well-known  cypress  at  that  point:  WUUamsy.  Bran^ 
mm,  1  Murph.  417;  S.  C,  4  Am.  Dec.  562.    If  by  the  force  and  violence  of 
the  winds  and  waves,  a  ship  strikes  upon  the  rocks  and  is  thereby  bilged, 
broken,  and  filled  with  water,  wrecked  and  cast  away,  the  loss  is  from  perils: 
Heyman  v.  Parish,  2  Camp.  149;  so  where  a  carrier  on  a  dark  and  stormy 
night,  at  the  entrance  of  a  harbor  difficult  of  access,  mistook  a  light  on  the 
shore,  in  a  line  with  the  pier  light,  for  the  latter,  whereby  the  vessel  went  ashore, 
the  damage  is  attributed  to  the  same  cause:  The  Juniata  PcUon,  1  Biss.  15.    A 
dense  fog  is  a  danger  of  navigation;  but  if  the  carrier  runs,  at  fuU  speed  along 
the  shore,  and  goes  ashore,  the  loss  is  attributed  to  his  bad  seamanship:  The 
Rocket,  Id.  354;  or  if  during  the  continuance  of  the  fog,  he  runs  in  calm 
weather  upon  a  well-known  cape:  Bazin  v.  SUamship  Co.,  3  Wall.  jun.  229. 
If  the  carrier  makes  a  deviation  which  is  not  excusable,  and  encounters  a 
■tonn  which  drives  him  on  a  shoal,  and  the  vessel  is  totally  lost,  the  loss  is 
not  ascribable  to  perils  of  the  sea:  Hand  v.  Baiynes,  4  Whart  204;  and  where 
a  buoy  was  in  its  proper  position  when  the  master  left  port,  but  drifted  some 
one  hundred  and  fifty  or  two  hundred  yards  out  of  its  proper  position,  and 
the  master  in  approaching  the  harbor  steered  for  the  buoy  supposing  it  to  be 
where  he  had  left  it,  and  when  within  a  few  lengths  discovered  his  mistake 
and  attempted  to  turn  the  vessel,  but  in  doing  so,  her  keel  struck,  causing  the 
loss,  it  was  held  not  to  result  from  perils  of  the  sea:  Reaves  v.  Waterman,  2 
Speer,  197.    And  if  from  the  tempeituousness  of  the  weather  the  ship  is 
driven  on  shore,  but  the  captain  is  guilty  of  gross  negligence  in  not  protecting 
the  loss,  it  wiU  not  fall  within  the  exception:  Propeller  Niagara  v.  Cordes,  21 
How.  7. 

In  Livie  v.  Janson,  12  East,  648,  an  American  ship  insured  from  New  York 
to  London,  warranted  free  from  American  condemnation,  having  for  the  pur- 
pose of  eluding  her  national  embargo  slipped  away  in  the  night,  was  by  stress 
of  the  weather  driven  on  shore,  where  she  sastained  but  partial  damage,  bat 
she  was  seized  next  day,  gotten  off  with  great  expense,  and  condemned;  the 
court  held  that  as  there  was  an  ultimate  total  loss  from  a  peril  excepted  out  of 
the  policy,  the  assured  could  not  recover  for  any  previous  partial  loss,  on  the 
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|>rinciple  that  cau9a  proxima  et  non  remoia  specUUur,  This  case,  stthe  first 
glance,  seeniB  to  differ  from  that  of  Ionide$  ▼.  Unhentd  Marine  Ins.  Co.t  14 
C  B.  (N.  S.)  269;  in  that  caae  there  was  a  pdlioy  on  six  thonaand  five  hun- 
dred bags  of  coffee,  warranted  free  from  seizure.  In  oonaeqnanoe  of  the  ez* 
tinguiahment  of  a  light  by  the  American  gOTemment,  as  an  act  of  hostility, 
the  vessel  ran  ashore.  Persons  on  the  coast  had  rescaed  one  hnndred  and 
iifty  bags  of  the  coffee,  and  coald  have  saved  one  thousand  more,  bat  for  the 
interference  of  the  soldiers;  it  was  held  that  the  loss  of  that  which  conld 
have  been  saved  was  a  loss  by  capture,  bnt  that  the  remainder  was  lost  from 
a  peril  of  the  seas.  It  was  contended  that  the  entire  loss  was  from  capture. 
Bnt  the  court  held  it  was  not,  saying:  "  They  were  incapable  of  being  saved; 
and  it  seems  to  me  to  be  an  abase  of  words  to  say  that  aman  captures  a  thing 
which  must  of  necessity  be  snatched  from  his  grasp  the  very  next  moment^ 
of  which  he  can  have  no  enjoyment  and  no  possession.  *  *  *  To  say  that 
a  man  captures  a  cargo  which  is  in  a  ship  on  the  rocks  and  can  not  by  poeai* 
bility  be  got  at,  is  to  say  that  which  has  no  foundation  in  fact.  The  five 
thousand  three  hundred  and  fifty  bags  were  lost  to  the  assured  and  to  all 
mankind  from  the  moment  the  ship  settled  on  the  rocks,  without  a  possi- 
bility of  their  being  brought  on  shore.  The  result  is,  that,  in  my  opinion,  of 
the  six  thousand  five  hnndred  bags  of  coffee,  five  thousand  three  hundred 
■ajid  fifty  were  lost  by  the  perils  of  the  sea." 

Where  a  vessel,  stanch  and  stout,  with  the  cargo  properly  stowed,  en- 
counters tempestuous  weather,  in  consequence  of  which  the  sea  breaks  over 
her  and  she  ships  water,  thereby  damaging  the  cargo,  the  loss  will  be  at- 
tributed to  perils  of  the  sea:  Hunt  v.  Propeller  Cfleveland,  6  McLean,  76;  8. 
•€.,  1  Kewb.  Adm.  221;  Hooper  v.  RcUhbone^  Taney,  519;  Bich  v.  LamSbeth^ 
12  How.  347,  and  where  livestock  was  shipped  warranted  free  from  mortality 
and  jettison,  and  on  account  of  the  agitation  of  the  vessel  in  a  storm  the 
animals  were  killed,  the  loss  was  held  to  be  from  perils:  Lawrence  v.  Abet' 
deen,  5  Ban.  &  Aid.  107;  and  the  same  was  held,  in  Oabajf  v.  Lloyd^  3  Bam. 
A  Cress.  793,  where  a  similar  policy  was  effected  on  horses,  and  in  oonee- 
^uence  of  the  agitation  of  the  ship  in  a  storm  they  broke  down  the  partitions 
tiiat  separated  them,  and  by  their  kicking  bruised  and  wounded  each  other 
eo  that  they  all  died.  But  where  a  vessel  foundered  in  a  storm,  not  so  much 
irom  the  violence  of  the  elements  as  from  a  want  of  ordinaiy  exertions  of 
human  skill  and  prudence,  the  loss  is  not  from  dangers  of  the  sea:  Tvdoarmam 
V.  Siephene,  32  N.  J.  L.  320;  and  retardation  or  delay  of  a  voyage  though  by 
ceason  of  tempestuous  weather  is  not  a  peril,  and  meat  shipped  and  rottiiig 
on  account  of  such  delay  and  thrown  overboard,  the  loss  does  not  fall  witiiln 
the  exception:  Taylor  v.  Dunbar,  L.  R.,  4  G.  P.  206. 

Mere  rolling  of  a  vessel  by  a  cross  sea  is  not  a  danger  of  the  sea»  as  it 
is  an  ordinary  incident  to  every  voyage  upon  the  sea:  Schooner  Beside,  3 
8umn.  667;  though  in  BuUard  v.  Boffer  WUUame  Ins,  Co.,  1  Curt  C.  G.  148» 
it  was  held  that  damage  done  by  a  heavy  cross  sea  fell  within  the  m^^wtng  of 
the  term,  as  it  was  not  the  ord^iary  action  of  the  sea»  and  damage  caoeed  to 
soap  from  the  long  agitation  it  had  been  subject  to  in  a  rough  passage,  was 
Attributed  to  perils  of  the  sea:  McKiaday  v.  Morriah,  21  How.  343,  and  YFioui^ 
ington  Mutual  Ine,  Co.  v.  Beed,  20  Ohio,  199,  held  an  injury  to  a  flatboat 
by  waves  made  by  a  steamboat  to  be  included  within  the  term  perils,  though 
the  steamboat  was  of  ordinary  size,  and  the  swell  raised  by  her  an  otdmaiy 
-one. 

MisciLLAinBous  Instances. — If  the  loss  to  a  vessel  happens  from  the  ordl- 
ciaiy  circumstances  of  a  voyage,  the  loss  is  not  ascribed  to  perils  of  the 
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Thns  if  the  damage  result  from  mere  wear  and  tear:  BuUard  v.  RogerWUUamM 
Ins,  Co.,  1  Curt  0.  C.  148;  Cole  v.  Marine  Ina,  Co,,  3  Waah.  150;  Washing^ 
ton  MfOmU  Ins,  Co.  v.  Reed,  20  Ohio,  109;  Magnus  ▼.  BtOlemer,  0  Eng.  L.  & 
Eq.  461;  Dupeyre  v.  Western  Marime  and  Fire  Ins.  Co.,  2  Rob.  (La.)  457;  S.  a» 
88  Am.  Dec.  218.  Bat  if  a  veasel  be  seaworthy  at  the  time  of  her  sailing,  and 
afterwards  suddenly  springsi  a  leak  and  founders  without  any  stress  or  appor 
«nt  cause,  it  is  a  loss  by  perils:  Patrick  v.  HaReU^  1  Johns.  241.  Unskillful- 
oess  of  a  pilot  is  not  a  peril:  Harvy  v.  Pike,  N.  C.  T.  R.  82;  8.  (1,  7  Am. 
Deo.  008;  nor  desertion  of  seamen:  The  Bark  Ethel,  5  Ben.  154;  nor  damages 
resulting  from  the  crew's  barratrously  boring  holes  In  a  ship's  sides  or  bottom: 
The  Chasea,  L.  B.,  4  Ad.  446;  Waters  v.  Merchants'  LoidstfiUe  Ins.  Co.,  11 
Pet.  213.  But  where  in  moving  a  ship  from  one  part  of  a  harbor  to  another 
it  became  necessary  to  send  two  of  the  crew  on  shore  to  make  fast  a  new  line 
and  cast  off  the  rope  by  which  the  ship  was  made  fast,  and  these  two 
men  being  immediately  impressed  and  carried  away  and  not  allowed  by 
the  press  gang  to  cast  off  the  rope  in  question,  the  ship  in  consequence  thereof 
^oing  ashore,  it  vras  held  a  loss  from  perils  of  the  sea:  Hodgson  v.  Malcolm^ 
2  Bos.  &  Pol.  N.  R.  336.  And  where  a  vessel  taken  in  tow  by  a  ship  of  war» 
in  order  to  keep  up,  was  obliged  to  use  an  extraordinary  press  of  sail,  and 
during  a  gale  of  wind  and  a  high  sea  shipped  a  quantity  of  water,  by 
which  goods  were  damaged,  the  loss  was  regarded  as  falling  within  the 
exception:  Hagedom  v.  WhUmore,  1  Stark.  157.  But  not  so  where  damage 
results  from  water  leaking  through  the  decks:  The  BarkAntoinetta  C,  5  Ben. 
564.  Injury  done  by  the  escaping  of  steam  from  an  unknown  cause,  and  with* 
out  the  fault  of  the  ofiScers,  results  from  perils:  Umon  Ins*  Co.  v.  Qroom^  4 
Bush,  280.  And  where  cattle  placed  upon  a  lighter  to  be  landed  became  fright- 
«ned  and  broke  the  chains  which  tied  them,  and  rushed  overboard  and  were 
lost,  the  loss  was  held  to  be  from  the  saine  cause:  Anthony  v.  ^tna  Ins.  Co., 
1  Abb.  (U.  S.)  343.  But  the  death  of  slaves  on  account  of  a  want  of  suitablt 
«nd  sufficient  provision,  occasioned  by  extraordinary  delay  in  the  passage,  it 
not  a  loss  by  perils  but  from  natural  death:  Tatham  v.  Hogdson,  6  T.  R.  656. 
And  where  a  vessel  disabled  by  perils  puts  into  a  port  to  repair,  and  the  mas- 
ter, having  no  other  means,  is  obliged  to  sell  part  of  the  cargo  to  pay  the  ex- 
pense, the  loss  is  not  from  perils,  on  the  principle  that  causa  proaekna  et  wm 
remota  spectaiur:  Dyer  v.  PisccUaqua  F.  Jk  M.  I.  Co.,  53  Me.  118;  Powell  v. 
•Oticf^eon,  5Mau.&Sel.431.  Butwhere  from  stoiminess  of  the  weather  a  vessel 
is  obliged  to  put  into  a  port,  and  a  pestilential  disorder  breaks  out  and  dis- 
ables her  crew,  rendering  it  impossible  for  her  to  pursue  her  voyage,  the  loss 
falls  within  the  perils  insured  against  (though  from  the  case  it  can  only  be  in- 
ferred that  the  policy  insured  against  perils  of  the  seas,  as  the  form  of  the 
policy  does  not  appear):  Williama  v.  Smith,  2  Cai.  1;  S.  C,  2  Am.  Dec.  200. 
Deflection  of  the  compass  from  some  accidental  or  unforeseen  cause  may  be  a 
danger,  but  before  the  court  would  consider  it  an  excuse  for  accident,  it  must 
be  clearly  shown  by  undoubted  proof  that  the  offipers  of  the  vessel  discharged 
their  duty:  The  Rocket,  1  Biss.  354. 

PRratTMFTTON  AS  TO  Vebsbl  Nsvxb  Hxabd  FROM. — If  a  vesssl  sails  and  la 
never  heard  from,  there  is  a  presumption  that  she  has  been  lost  by  a  peril  of 
the  seas:  Watson  v.  King,  1  Stark.  121;  Oreen  v.  Brown,  2  Stra.  1100;  Cohem 
V.  IlintMey,  2  Camp.  51;  TtoemJU^  v.  Oswin^  Id.  85;  Koster  v.  Reed,  6  Bam. 
ft  Cress.  10;  Cordon  v.  Bowne,  2  Johns.  150;  but  the  plaintiff  must  prova 
that  when  she  lef  t*the  port  of  outfit  she  was  bound  upon  the  voyi^  insured: 
Cohen  v.  Hinddey,  2  Camp.  51. 

BiTBBEN  ov  Proof. — If  damage  happens  to  a  vessel  while  on  Imt  voyage 
Am.  Dao.  ToL.  XLI— 19 
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there  is  no  presumption  that  it  resulted  from  a  peril  of  the  seas,  but  the  har- 
den of  proving  that  snch  a  cause  was  the  occasion  of  the  loss,  is  upon  the- 
party  claiming  that  it  so  happened:  Bieh  ▼.  Lcanin  /•/.  i  j  I  low.  347;  Beane  ▼. 
XopeB^  Spngne,  331;  Schooner  Emma  Johnmrn^  Id.  527;  Jlooptr  t,  BaMone, 
Taney,  619;  The  Mohler,  21  Wall  230;  S.  C,  2  Biss.  505;  The  Rochet,  I  Id. 
854;  The  Cleveland,  1  Kewb.  Adm.  221;  The  JunkUa  PaUm,  1  Biss.  15;  Bui- 
lard  V.  Soger  WUUama  Ins.  Co.,  1  Curt  a  C.  148;  Dtmeah  v.  Wade,  2  Scam. 
285;  L^ftwUeh  ▼.  8t.  Lonie  Perp.  Ins,  Co,,  5  La.  Ann.  706;  HiU  ▼.  Stmyem,  28 
Mo.  323;  RedpeUh  ▼.  Vaughan,  52  Barb.  489;  S.  0.,  48  N.  Y.  655;  Shoari  r. 
Sk-eet,  2  Bailey,  157;  Graham  v.  DcwU,  4  Ohio  St.  382;  WkUetidee  v.  RueaeU, 
8  Watts  k  S.  44;  Twmey  v.  WUwn,  7  Yerg.  840;  S.  C,  27  Am.  Deo.  515;  and 
the  loss  must  be  clearly  traced  to  the  peril  alleged:  The  Schooner  Emma  John- 
eon,  1  Sprague,  527;  The  Ship  Compta,  4  Saw.  375;  Fleming  ▼.  Marine  Ine. 
Co.,  3  Watts  Sl  S.  144;  S.  C,  38  Am.  Dec  747;  but  if  the  oarrier  has  shown 
the  loss  to  be  from  the  perils  of  the  sea,  then  the  burden  of  proof  is  shifted* 
and  it  is  incumbent  on  the  plaintiff  to  show  negligence  or  want  of  care:  SDIe 
Rochet,  1  Biss.  354;  The  Cleveland,  1  Kewb.  Adm.  221;  darh  v.  Barnwell,  12 
How.  272;  Railroad  Co.  ▼.  Reeves,  10  Id.  177;  though  the  contrary  was  held 
fai  Oraham  ▼.  Davis,  4  Ohio  St.  382,  where  it  was  decided  that  it  was  not  only 
incumbent  on  the  carrier  to  show  a  loss  by  an  excepted  peril,  but  also  that 
proper  care  and  skill  were  used  to  prevent  it.  if  from  the  evidence  it  is 
doubtful  whether  the  loss  resulted  from  the  perils  of  the  sea  or  not,  the  car- 
rier is  liable:  The  Live  Yankee,  Deady,  420;  Spejfer  v.  The  Mary  Belle 
Roberts,  2  Sawy.  1;  Baker  v.  Maawif.  Ins.  Co.,  12  Gray,  603;  but  the  contrary 
was  held  in  Muddle  v.  Stride,  9  Gar.  &  P.  380,  where  Denman,  0.  J.,  said  to 
the  jury:  "If,  on  the  whole,  in  your  opinion,  it  is  left  in  doubt  what  the 
cause  of  the  damage  was,  then  the  defendants  will  be  entitled  to  your  ver- 
dict; because  you  are  to  see  clearly  that  they  were  guilty  of  negligence*, 
before  you  can  find  your  verdict  against  them."  And  in  Tysen  v.  Moort, 
66  Barb.  442,  it  was  held  that  where  a  cask  is  properly  stowed,  dam- 
age done  to  it  will  be  ascribed  to  perils  of  the  sea,  unless  it  is  a£Srmatively 
shown  to  be  due  to  other  causes.  Evidence  of  a  custom  of  merchants  .that 
oarriers  in  flatboats  are  exempted  from  liability  for  all  losses,  unless  they 
proceed  from  their  negligence  or  dishonesty,  is  inadmissible:  Tmmey  t.  ITtf- 
eon,  7  Yerg.  340;  S.  0.,  27  Am.  Dec  515. 


Union  Bane  v.  Hyde. 

[T  BoanrsoM,  418.J 

HoLDSB  Of  Peomibsort  Notb  is  not  BoiTND  TO  GiYB  Nond  to  any  except' 

the  one  whom  he  intends  to  hold  liable. 
Patmxnt  bt  Inbobskb  Raisxs  PRBSUMpnoN  ov  iNDBBTKDKias,  and  hem^oat 

distinctly  allege  that  he  paid  without  notice  of  the  dishonor,  in  order  to 

set  off  the  payment  in  a  suit  by  the  holder  on  another  note. 
Pabtt  Allbqino  Ebbob  as  Basis  or  Action  must  show  it,  or  at  least  show 

satisfactorily  that  the  evidence  of  it  is  exclusively  in  the  power  of  hia 

adversary. 

« 

Apfbal  from  the  parish  court  of  New  Orleans.    The  opiiuaii 
states  the  case. 
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Denis,  for  the  plaintiffs. 

H.  H.  and  O,  Strawbridge,  for  the  appellants. 

By  Court,  Bullabd,  J.  This  action  was  commenced  on  the 
first  of  Febmaiy,  1843,  by  the  Union  Bank,  as  the  holder  of 
two  promissory  notes  drawn  by  E.  D.  Hyde  &  Co.,  and  indorsed 
by  their  co-defendants  T.  B.  Hyde  &  Co.,  which  appear  to  hav^ 
been  regularly  protested  and  notice  given  to  the  indorsers.  The* 
drawers  allege  in  defense  that  about  the  eighth  day  of  Novem- 
ber, 1836,  T.  B.  Hyde  &  Brother,  being  the  holders  of  seyeral' 
promissory  notes  amounting  to  two  thousand  seven  himdred 
and  forty-eight  dollars  and  eight  cents,  did  at  that  time,  and 
on  the  sixth  of  December,  discount  said  notes  in  the  Union 
Bank,  whereby  the  plaintiffs  became  owners  of  the  same.  That 
they  were  by  the  plaintiffs  remitted  to  the  state  of  Mississippi^ 
where  they  were  due  and  payable;  but  not  being  paid  at  matur- 
ity were  returned  to  the  plaintiffs,  and  on  their  demand  taken 
up  and  settled  by  the  said  Hyde  &  Brother,  "  who  believed  the 
said  notes  to  have  been  protested,  notified,  etc.,"  but  said  re- 
spondents show  that  in  truth  and  fact  it  was  not  so.  That  the 
said  T.  B.  Hyde  &  Brother,  on  proceeding  to  obtain  payment 
from  the  other  parties,  found  that  the  plaintiffs  had  so  negli- 
gently and  illegally  managed  the  said  afiEair,  that  they  had 
totally  lost  all  recourse  on  any  of  the  parties  capable  of  paying. 
That  the  notes  have  been  duly  transferred  to  the  respondents, 
who  plead  the  same  in  compensation,  and  pray  judgment  in 
their  favor  for  the  balance.  The  indorsers  join  in  this  defense. 
The  parish  court  gave  judgment  for  the  plaintifls,  and  the  de- 
fendants have  appealed. 

It  is  now  so  well  settled,  as  not  to  require  a  reference  to  au- 
thorities, that  the  holder  of  a  promissory  note,  on  which  there 
are  several  indorsers,  is  not  boimd  to  give  notice  to  any  except 
the  one  whom  he  intends  to  hold  liable,  and  that  the  indorser 
so  notified  has  no  right  to  complain  of  the  holder,  that  his  pre- 
vious indorsers  were  not  notified.  If  he  wishes  to  secure  his 
recourse,  he  must  give  notice  himself,  if  it  has  not  been  given 
1^  the  holder.  Hyde  &  Brother,  in  the  case  set  forth  in  the 
answer,  had  no  recourse  upon  the  bank,  upon  the  mere  ground 
that  the  previous  parties  had  not  been  duly  notified,  provided 
they  were  themselves  notified  of  the  failure  of  the  drawer  to 
pay.  It  is  equally  clear,  that  the  bank  was  not  acting  in  this 
matter  as  the  agent  of  Hyde  &  Brother,  and  therefore,  the 
numerous  decisions  declaring  the  liability  of  banks  in  conse- 
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qnence  of  haTing  neglected  to  give  regular  notice,  have  no  ap- 
plication to  the  present  case.  The  only  ground,  therefore,  upon 
which  the  defendants  can  succeed  in  this  reconventional  demand 
is,  that  Hyde  &  Brother,  their  assignors,  paid  in  error  when  not 
legally  liable  themsdves  as  indorsers,  in  consequence  of  not 
having  been  duly  notified  of  the  dishonor  of  the  notes. 

If  the  bank  were  now  seeking  to  recover  of  Hyde  &  Brother, 
on  the  protested  notes  set  up  in  reconyention,  it  would  be  in- 
cumbent on  it  to  prove  afiSrmatively  the  notice  of  protest;  and 
if  it  relied  on  the  subsequent  promise,  it  would  have  to  show, 
that  such  promise  vTas  made  with  a  full  knowledge  that  the  in- 
dorser  vms  discharged  by  want  of  notice.  Such  is  the  substance 
of  the  cases  relied  on  by  the  counsel  for  the  appellants:  Harria 
V.  AUnuU,  12  La.  465;  Hckner  v.  Boberta,  11  Id.  14  [30  Am. 
Dec.  706];  Lambdh  v.  Petrovic,  16  Id.  815,  and  others.  But  in 
the  present  case  the  indorsers  paid  and  took  up  the  note  six  or 
seven  years  ago,  and  actually  recovered  judgment  against  the 
drawers;  which  they  could  only  do  by  alleging  and  showing  that 
they  had  been  compelled  to  take  up  the  note  as  indorsers,  and 
thereby  admitting,  both  by  the  payment  itself  and  by  the  proceed- 
ing afterwards  against  the  drawers,  their  liability.  Now,  ad- 
mitting that  they  can  not  be  held  to  do  an  impossible  thing,  and 
to  prove  that  they  were  not  notified,  yet  they  are  bound  at  least 
to  allege  it  distinctly,  so  as  to  put  the  opposite  party  fairly  on 
their  guard,  especially  after  so  great  a  lapse  of  time,  and  when 
the  party  complaining  never  set  up  any  claim,  but  transferred 
the  notes  to  others,  thus  evading  one  of  the  modes  by  which  the 
bank  might  have  been  enabled  to  prove  their  liability  as  in- 
dorsers, by  an  appeal  to  their  consciences  by  interrogatories  on 
facts  and  articles.  It  appears  to  us  clear,  that  an  actual  pay- 
ment furnishes  a  presumption  of  indebtedness,  although  a 
promise  to  pay,  re  Integra,  as  indorser,  may  not  be  binding 
without  proof  that  the  indorser  knew  he  vTas  not  liable.  Hyde 
&  Brother  took  up  the  note,  and  with  it  the  protest,  and  they 
are  supposed  to  have  in  their  own  possession  the  notice  of  pro- 
test, if  any  was  given;  and  with  all  this,  they  abstain  from  ask- 
ing for  any  relief  against  the  bank  for  many  years,  and  then  trans- 
fer the  note  to  other  persons,  to  be  used  in  compensation. 

But  it  is  said,  there  is  a  sufficient  allegation  of  error  to  put 
the  bank  upon  the  proof  of  due  notice  of  protest.  The  whole 
of  the  plea  must  be  taken  together;  and,  although  the  first  part 
states  in  vague  terms  that  they  settled,  believing  the  note  to 
have  been  protested,  notified,  etc.,  when,  in  fact,  it  vras  not  so. 
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yet  they  go  on  to  say  that  the  afEsdr  had  been  managed  so  care- 
lessly, that  they  had  totally  lost  all  recourse  and  had  failed  to 
recover  of  the  previous  parties,  thereby  clearly  intending  to  charge 
the  bank,  not  because  no  notice  had  been  given  to  Hyde  & 
Brother,  but  because  the  previotis  indorsers  had  been  released 
by  their  negligence.  In  the  case  cited  from  Oarland  v.  SdUtn 
Bank,  9  Mass.  408  [6  Am.  Dec.  86],  the  error  was  clearly  shown, 
and  the  action  brought  immediately  after  the  error  was  discov- 
ered; and  no  other  ground  for  recovery  was  pretended,  except 
the  want  of  notice  to  the  plaintiff  himself.  He  who  alleges  error 
as  the  basis  of  action,  must  show  it,  or  at  least  show  satisfac- 
torily, that  the  evidence  of  it  is  exclusively  in  the  power  of  his 
adversary.  In  Dranguet  et  al.  v.  Prudhomme^  3  La.  74,  the  court 
held,  as  a  general  rule,  that  he  who  affirms  must  prove,  although 
there  are  many  negative  propositions  which  it  is  impossible  to 
prove  directly,  such  as  the  non-performance  or  non-existence  of 
things.  So  where  the  wife  sued  to  set  aside  a  contract  on  the 
all^;ation  that  she  was  not  authorized  by  her  husband,  it  is  im- 
possible  for  her  to  prove  that  she  was  not  authorized.  It  de- 
volved on  the  opposite  party  to  show  that  she  was,  upon  hat 
allegation  that  she  was  not. 

But  a  great  majority  of  oases  of  error  may  be  shown  affirma- 
tively, and  it  would  probably  be  in  the  power  of  Hyde  A  Brother 
in  the  present  case,  by  producing  the  protest  which  was  handed 
over  to  them  by  the  bank,  together  with  the  note,  to  show 
whether  or  not  it  had  been  regularly  demanded  and  notice  given 
to  them.  It  may  be,  that  they  took  up  the  note  so  immediately 
after  its  protest,  as  that  its  presentation  to  them  to  be  taken 
up,  would  amount  in  itself  to  reasonable  notice  of  dishonor, 
especially  when  they  knew  that  the  previous  parties  resided  in 
Mississippi,  whither  it  was  necessary  to  send  it  for  collection* 
This  view  of  the  case  rdnders  it  unnecessaxy  to  examine  the  plea 
of  prescription. 

Judgment  affirmed* 

Nonos  OF  NoK-PATioniT  or  Kara:  Sm  Unkm  Bank  v.  Lea,  aai$f  270^ 
aadnottt. 

BaooxmtMxnz  See  note  to  Van  3pp$  v.  J7arfiioii|  40  Am.  Dea  3K  wlme 
this  mibjeot  la  dioooaMd  at  length. 
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Pasoal  v.  DuoBoa 

[8  BoBonoii,  112.] 

Isr  Trmpabb  against  SHSBinr  fob  Illbgal  Suzubb  by  his  d&paijt  mttU 
denoe  may  be  admitted  to  show  the  maimer  in  which  the  act  was  com* 
mitted,  and  aU  the  conoomitant  circamstanoes. 

Shxbiw  must  Seize  Oklt  Defendant's  Ppofebtt. — ^In  cases  of  doabt  bt 
is  to  ascertain  who  is  the  real  owner;  and  if  after  having  been  warned  by 
the  real  owner  and  indemnified  by  the  creditor,  he  proceeds  with  tha 
levy,  he  is  liable  in  damages,  and  the  Jury  are  to  take  into  consideration 
the  manner  in  which  the  seizure  was  made. 

QBJSonoN  OF  KoN-JOiNDEB  CoHES  TOO  Late  after  an  answer  to  the  merits. 

Appeal  from  the  parish  court  of  New  Orleans.    The  opinion 
4rtatea  the  case. 

ELwyn  ^  B.  Hunt,  for  the  plaintiflE*. 

-A.  Bodin,  for  the  appellant. 

3y  Court,  Btjllabd,  J.  This  is  an  action  of  trespass  against  the 
late  sheriff  of  the  commercial  court,  who  is  charged  by  the  plaint- 
iff with  having  sent  one  of  his  deputies  to  her  house  to  seize  prop- 
erty alleged  to  belong  to  Deslonds,  at  the  suit  of  Cordeviolle  and 
Lacroiz.  She  alleges,  that  he  seized  furniture  belonging  to  her, 
notwithstanding  her  repeated  and  earnest  protestations  that  it 
was  not  the  property  of  the  defendant  in  the  execution.  That 
vthe  furniture  was  taken  away,  to  the  great  inconvenience  of  her 
^numerous  family,  and  her  great  damage.  That  the  deputy  sher- 
^  acted  in  utter  disregard  of  her  entreaties,  and  in  contempt  of 
'her  just  rights.  There  was  a  verdict  for  the  plaintiff  for  eight 
bundred  dollars  damages,  and  the  defendant  has  appealed. 

It  is  clearly  shown,  that  the  furniture  seized  and  taken  away, 
belonged  to  the  plaintiff;  that  the  deputy  sheriff  was  notified  of 
the  fact,  went  away  and  obtained  a  bond  of  indemnity  from  the 
plaintiffs  in  the  execution,  and  then  persisted  in  making  the 
seizure.  The  trespass  was  therefore  clearly  proved,  and  it  was 
for  the  jury  to  appreciate  the  damages  sustained  by  the  plaint- 
iff; and  although  sheriffs,  and  other  public  officers  acting  in 
.good  faith,  within  the  sphere  of  their  duties,  and  in  obedience 
to  legal  process,  are  entitled  to  protection,  yet  when  they  act  in 
a  manner  contrary  to  their  own  convictions  of  right,  and  upon 
bonds  of  indemnity,  persons  injured  by  their  illegal  proceed- 
ings, are  entitled  to  a  liberal  measure  of  damages.  The  defend- 
ant and  appellant  relies  for  a  reversal  of  the  judgment,  upon  the 
following  points:  1.  Because  improper  evidence  was  allowed  to 
he  given  to  the  jury;  2.  Because  the  charge  to  the  jury  prayed 
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for  by  the  defendant,  was  refused;  8.  Because  the  judge  ought 
to  have  awarded  a  new  trial;  4.  Because,  in  actions  3f  trespass, 
judgment  can  not  be  rendered  against  one  of  the  co-tresjiassers 
alone. 

1.  The  improper  OTidenoe  complained  of,  consisted  in  the  tes- 
timony  of  witnesses  to  prove  the  wanton  and  careless  way  in 
which  the  deputy  sheriff  seized  and  carried  away  the  furniture. 
It  is  said  there  is  no  allegation  in  the  petition  to  authorize  such 
evidence  in  aggravation.  It  appears  to  us  differently.  The  pe- 
titioner states,  that  her  furniture  was  taken  away  in  disregard  of 
her  earnest  entreaties  and  remonstrances;  and,  we  think,  that  in 
actions  of  this  kind,  evidence  may  well  be  admitted  to  show  the 
manner  in  which  the  act  was  committed,  and  all  the  concomitant 
circtmistances. 

2.  The  judge,  instead  of  charging  the  juxy  as  requested,  told 
them  that  a  sheriff,  in  the  execution  of  a  writ  of  seieure,  must 
seize  only  the  property  of  the  defendant;  that,  in  case  of  doubt, 
he  is  to  pause  and  ascertain  who  is  the  owner;  that,  after  being 
forewarned  by  a  third  person  that  the  property  is  that  of  such 
person,  and  not  of  the  defendant,  if,  on  receiving  a  bond  of  in- 
demnity from  the  creditor,  he  proceeds  with  the  seizure,  and  it 
turns  out  that  the  property  is  not  that  of  the  defendant,  he  is 
liable  in  damages  to  the  real  owner,  and  that  the  jury  are  to 
take  into  consideration  the  manner  in  which  the  seizure  was 
made,  and  the  degree  of  rigor  and  roughness,  or  of  lenity,  with 
which  the  sheriff  acted.  This  charge  accords  substantially  with 
what  we  have  just  said  on  the  subject,  and  the  court  did  not  err 
in  so  instructing  the  jury.  The  case  relied  on.  Pacific  Ins* 
<7o.  V.  Conard,  1  Baldw.  140,  appears  to  us  to  support  the 
charge  as  given. 

8.  It  is  next  urged,  that  the  court  erred  in  refusing  a  new 
trial  on  one  of  the  groirnds  upon  which  it  was  asked,  to  wit, 
that  the  testimony  admitted  changed  the  nature  of  the  action. 
We  have  already  expressed  our  opinion,  that  the  evidence  was 
properly  admitted,  to  show  in  what  manner  the  deputy  sheriff 
proceeded. 

4.  The  fourth  ground  rests  upon  the  assumption  that  there 
were  more  than  one  trespasser,  and  consequently,  that  all  should 
have  been  joined  in  the  action;  and  an  exception  to  that  effect 
was  offered  and  rejected  at  a  late  period  in  the  proceedings,  and 
after  an  answer  to  the  merits.  The  deputy  sheriff  was  acting  in 
that  capacity,  and  consequently  the  sheriff  was  responsible  for 
his  acts,  and  they  can  not  be  considered  as  co-trespassers.    But 
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even  if  it  were  otherwise,  the  exception  not  being  a  pecemptoxx 
one,  came  too  late. 

Upon  the  whole,  we  see  nothing  which  could  justify  our  inter- 
ference. The  sheriff,  instead  of  obeying  his  writ,  followed  the 
orders  of  the  plaintiffs  in  the  ezecadon,  disregarded  the  posses- 
sion of  the  plaintiff,  notwithstanding  her  urgent  entreaties,  and 
ngorouslj  treated  the  property  in  her  possession  as  that  of  the 
defendant  in  the  ezecntion.  He  must  take  the  consequences  of 
his  illegal  act,  and  look  elsewhere  for  indemnify. 

The  judgment  of  the  pariah  court  is,  therefore,  affirmed,  with 
oosts. 

Shsbov  IB  LiABUi  fOB  MuooHnuoT  or  ma  Dkpctt:  Hmard  ▼.  Itradt  2 
Am.  Deo.  438;  Ocrham  y.  Oale,  17  Id.  649;  For$sfthe  ▼.  EOU,  20  Id.  218| 
CampbeU  ▼.  Phdp$,  11  Id.  139;  HarrmgiUm  v.  Fuller,  96  Id.  719. 

KON-JOZNDXB,    OBJBCnOK,    WHKf   AND  HOW   MaDX:    Soo  MoffOT  qf  Ntm 

Orieam  r.  Ripfey,  25  Am.  Dea  175;  Rttbmstm  v.  SmUh,  24  Id.  212;  Baker  ▼. 
JtwtU,  4  Id.  102;  LePoifev.  McCrea,  19  Id.  409;  HUHkery.  Loop,  26  Id.  266; 
Jonei  y.  PUeher,  24  Id.  716;  BoberUon  v.  Smith,  9  Id.  227;  Wheelwrigki  ▼• 
Jkpeytter,  Sid.  345;  Oilbart  v.  Dicherwon,  22  Id.  592;  BeU  v.  Layman,  15  Id. 
83;  ifcZ^afuiAaii  V.  Wyard,  21  Id.  363;  Ton  Erpp^  v.  VaiaDeuMn,  25  Id.  516; 
Marshall  t.  Jones,  Id.  260;  Beeves  ▼.  Dougherty,  27  Id.  496;  Linio%  ▼. 
OUUam,  33  Id.  430;  Ibgg  t.  Vwgm,  36  Id.  757;  ITash  v.  SUtmer,  Id.  SSb; 
Cfhiek  V.  TrweU,  37  Id.  6& 


W^ADE  u  New  Obleanb  Canal  and  Banking  Go. 

[8  BOBOIMH,  140.] 

In  AonoN  on  Bank  Notes  Dbstboyxd  bt  Fna  it  is  neoesBary  to  fumiah 
very  atrong  and  oonclnaive  evidence  of  the  deatmotion.      ^ 

Want  ov  Idkntitt  or  Norxs  bt  Nuxbbrs  anb  Dates  ia  not  a  fatal  deleol 
in  the  evidence,  when  it  is  anppUed  by  aach  atitmg  ooDcnmat  oirooin- 
atanoea  aa  to  leave  no  reaaonftble  doubt  of  the  fact  alleged. 

DKBuonoN  ov  Bank  Notes  bt  Fnus  dobs  not  Dbstbot  Obuoazion  of 
the  bank  to  pay;  every  note  it  haa  pat  in  drcolation  is,  in  oontemplatioa 
of  law,  atUl  dne  by  the  bank* 

Appeal  from  the  distriot  court  of  the  first  distriot.  The  opin- 
ion states  the  case. 

O.  M.  Janes  and  L.  Pierce,  for  the  plaintifb. 
F.  B.  Conrad,  for  the  appellants. 

By  Court,  Bullabd,  J.  This  is  an  action  against  the  Oanal 
Bank,  in  which  the  plaintiffs  seek  to  recorer  two  thousand  and 
fifty  dollars,  the  amount  of  twenty  one  hundred  dollar  notee, 
and  one  fifty-dollar  note  of  the  defendants,  which,  it  is  alleged. 
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were  consumed  by  the  fire  which  destroyed  the  dwelling-house 
and  furniture  of  the  plaintiffs,  in  the  month  of  July,  1842. 
iTudgment  was  rendered  in  the  commercial  court  in  favor  of  the 
plaintiJOrs,  and  the  bank  has  appealed. 

It  is  incumbent  on  the  plaintiffs,  in  a  case  like  the  present,  to 
furnish  Teiy  strong  and  condusiye  evidence  of  the  destruction  of 
the  bank  notes  by  fire.  The  only  defect  in  the  evidence  is,  the 
want  of  identity,  by  numbers  and  dates.  Is  that  defect  sup- 
plied by  such  strong  concurrent  circumstances  as  to  leave  no 
reasonable  doubt  of  the  fact  alleged  ?  If  so,  equity  forbids  that 
the  bank  should  profit  by  the  destruction  of  their  notes,  at  the 
expense  of  the  plaintiffs.  It  is  clearly  shown,  that  Mrs.  Wade 
received,  in  March  and  April,  1842,  from  the  Canal  Bank,  the 
amount  claimed  by  her,  on  two  checks,  the  one  for  one  thousand 
dollars,  and  the  other  for  one  thousand  and  fifty  dollars.  It 
was  paid  to  her  in  bank  notes  of  the  Canal  Bank.  When  the 
run  took  place  upon  the  bank,  she  endeavored  to  get  the  specie, 
but  the  teller  told  her  the  sum  was  so  large  she  ought  to  wait 
till  the  next  day.  The  next  day,  June  1, 1842,  the  bank  sus- 
pended specie  payments.  She  afterwards  consulted  an  officer 
of  the  bank  as  to  what  she  should  do — ^whether  she  shoidd  part 
with  her  money  at  a  discount,  or  keep  it.  The  amount  is  shown 
to  have  been  in  her  possession  immediately  preceding  the  fire. 
It  was  kept  in  her  armoire  in  her  sleeping  room,  together  with 
some  gold  and  silver  and  a  gold  watch,  and  was  placed  in  a 
silver  basin.  After  the  fire  a  mass  of  melted  silver  and  gold 
was  recovered  from  the  ashes  immediately  under  the  room, 
which  was  entirely  destroyed  with  all  the  furniture,  and  Mrs. 
Wade  narrowly  escaped  by  mounting  upon  the  roof  of  the 
house,  and  was  much  injured  by  the  fire.  The  fire  broke  out  in 
the  kitchen,  under  the  room  in  which  Mrs.  Wade  slept  with  two 
children  and  some  servants,  about  daylight  in  the  morning. 
The  whole  house  was  consumed,  together  with  all  the  furniture, 
except  some  in  the  parlor. 

Mrs.  Wade  was  very  much  injured,  and  was  confined  several 
weeks  with  her  bums.  As  soon  after  the  fire  as  her  physicians 
would  allow  her  to  see  visitors,  she  stated  to  a  person  who  called 
on  her,  and  who  was  examined  as  a  witness,  that  she  had  lost 
all  that  she  had;  that  she  had  lost  a  gold  watch  which  belonged 
to  her  daughter;  and  she  spoke  of  the  two  thousand  and  fifty 
dollars  in,  notes  of  the  Canal  Bank,  and  other  bank  n  Agb  which 
had  been  consumed.  The  witness  made  a  memorand  am  of  what 
she  had  lost,  and  told  her  he  had  no  doubt  the  bai?'^  would  pay 
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tier.  Among  the  ashes  was  found  not  only  gold  and  silver 
that  was  melted,  but  four  hundred  or  five  hundred  dollars  in 
-specie,  which  was  not  melted,  and  that  directly  under  the  place 
where  the  plaintiff's  sleeping  room  was  situated.  It  is  further 
«hown,  that  there  is  yet  in  circulation  of  the  same  issue  about 
sixteen  thousand  dollars  in  one  hundred  dollar  notes,  which 
were  put  in  circulation  by  the  bank,  previously  to  the  fire. 

A  critical  examination  of  all  the  evidence  given  on  the  trial 
•has  not  enabled  us  to  detect  a  single  circumstance  tending  to 
create  any  suspicion.  It  is  quite  conclusive,  that  the  fire  which 
consumed  the  house,  destroyed  the  bank  notes,  as  alleged  in  the 
petition,  and  that  it  is  impossible  they  can  ever  be  presented  for 
payment  to  the  bank.  It  would  even  have  created  suspicion,  if 
the  plaintiff  had  retained,  and  been  prepared  to  prove  by  a  wit- 
ness, the  numbers,  letters,  and  dates  of  the  identical  bills  kept 
by  her  in  her  armoire,  and  alleged  to  have  been  destroyed. 
Snch  precautions  are  quite  unusual.  Her  retaining  the  notes  so 
lozu?  is  accounted  for  by  the  fact,  that  they  were  at  that  time  at 
a  heavy  discount,  and  that  she  had  been  advised  by  an  officer  of 
i;he  bank  not  to  submit  to  a  sacrifice.  Three  days  before  the 
fire,  she  had  offered  to  lend  the  money  for  two  or  three  months 
to  be  repaid  in  good  money.  The  plaintiff  was  ruled  to  give 
bond,  with  surety,  to  indemnify  the  bank,  in  case  it  should  aj)- 
pear  hereafter  that  the  notes  were  not  destroyed;  and  this  could 
only  be  shown  by  the  fact,  that  when  the  old  issue  shall  be 
called  iQ,  the  whole  shall  be  presented  for  payment.  The  bank 
is  thus  amply  protected  from  any  future  loss. 

The  destruction  of  a  bank  note  by  fire,  or  otherwise,  does  not 
destroy  the  obligation  of  the  bank  to  pay.  Every  note  it  has 
put  in  circulation  is,  in  contemplation  of  law,  still  due  by  the 
bank.  The  difficulty  consists  in  procuring  such  clear  and  satis- 
factory evidence  of  the  losb,  as  to  place  the  bank  beyond  the 
reach  of  ultimate  loss  or  imposition.  In  the  present  case,  the 
evidence  leaves  no  doubt  on  our  minds  of  the  total  destruction 
of  the  notes,  as  set  forth  in  the  petition. 

Judgment  affirmed. 

Actions  on  Lost  or  Dicet/boted  Notes:  See  Edwards  v.  McKee,  13  Am, 
Deo.  474;  Boss  v.  Bank  of  Burlington,  15  Id.  664;  B<noley  y.'BoB,  Id.  260| 
Bank  qf  United  States  v.  £i>U,  13  Id.  44;  Chaudron  v.  Hunt,  20  Id.  60;  Brtt4 
▼.  Ervin,  15  Id.  157;  Va9>4»^tkm  v.  Hombeck,  25  Id.  509;  Blade  v.  I^oland^  27 
Id.  126;  Beynolds  v.  Fr^k,  30  Id.  456;  Wyman  v.  Bat,  37  Id.  70;  Murdoek 
ir.  Union  Bank,  38  Id   *^  . 
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Keyes  v.  Shannon. 

[8  BoBmiov,  172.] 

4uBxrr  09  ArrAOBicxivT  Bonds  is  Dibohaboxd  bt  iKsoLyxNor  of  the  de- 
fendant and  an  assignment  over  of  his  property  for  the  benefit  of  his 
creditors. 

JiTDOiCENT  AGAINST  Stndio  DOES  NOT  BiND  SuBBTT  on  attachment  bond, 
as  soch  a  judgment  only  compels  the  syndic  to  place  the  claim  on  his 
tableau  of  distribution;  and  is  different  from  a  personal  judgment  of  de- 
fendant, for  the  satisfaction  of  which  the  surety  is  bound. 

fJAKHiiTY  ov  SoBJETT  ON  ATTACHMENT  BoND  contemplates  a  personal  judg^ 
ment  against  the  defendants  in  the  suit;  one  that  could  have  been  satis- 
fied out  of  the  property  attached,  which  the  bond  was  intended  to  repr^ 
sent;  and  not  a  judgment  against  the  defendants'  syndic,  as  sndh 
judgment  could  not  be  so  satisfied. 

JiTDQUENT    AGAINST    StNDIO  CAN  NOT    BE    SaTLSFISD    FBOM    PEOFE&TT  At» 

TAOHBB  in  a  suit  brought  before  the  faUure,  as  such  property  must  be 
considered  aa  a  part  of  the  general  fund,  from  which  all  the  creditors  art 
to  be  paid. 
Attachment  Oivss  no  Lien  in  Case  of  the  Defendant's  Failuxb. 

Appeal  from  the  parish  court  of  New  Orleans.    The  opinion 
states  the  case. 

Elmore  and  W,  W,  King,  for  the  plaintiflw. 

Benjamin,  for  the  appellant. 

By  Court,  Mobpht,  J.  A.  McKeever  is  appellant  from  a  judg- 
ment rendered  against  him,  as  surety  of  the  defendants,  on  a 
bond  signed  hj  the  latter  to  obtain  the  release  of  certain  goods 
Attached  by  the  plaintiffs.  This  suit  was  begun  by  attachment 
in  the  commercial  court  of  New  Orleans,  on  the  sixteenth  of 
March,  1840.  Some  property  was  attached,  which  was  released 
on  the  defendants'  giving  bond,  with  A.  McKeever  as  their  surety, 
on  the  twentieth  of  March,  1840.  The  condition  of  the  bond 
was,  that  "  if  the  defendants.  Fierce  Shannon  and  brother, 
■should  satisfy  such  judgment  as  might  be  rendered  against  them, 
the  obligations  should  be  void,  or  else  should  remain  in  full 
force."  On  the  following  day,  on  the  twenty-first  of  March, 
1840,  the  defendants  filed  their  schedule  in  the  probate  court, 
And  made  a  cession  of  their  property,  whereupon  the  judge  made 
the  usual  order,  directing  a  meeting  of  their  creditors  to  be  held, 
and  all  proceedings  against  the  persons  and  property  of  the  in- 
flolyents  to  be  stayed.  On  the  schedule,  the  debt  sued  for  by 
4ihe  plaintiffs  was  admitted  to  be  due.  The  suit  of  Keyes  &  Bob- 
«rts  was  transferred  from  the  commercial  court  to  the  parish 
icourt,  and  cumulated  with  the  proceedings  in  insolyency.     Ozt 
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the  fifteenth  of  November,  1841,  the  syndic's  attorney  filed  a 
written  consent,  upon  which  judgment  was  entered  up  against 
the  fifyndic,  on  the  same  day,  for  one  hundred  and  sixty-six  dol- 
lars and  thirty-eight  cents,  with  legal  interest  from  the  day  of 
judicial  demand. 

Under  these  facte,  it  appears  to  us,  that  the  court  below  erred 
in  giving  judgment  against  the  snrety  on  the  bond.  McEeever 
bound  himself  to  satisfy  such  judgment  as  the  plaintiffs  might 
obtain  against  the  defendants  in  the  suit  against  Pierce  Shannon 
A  Brother.  No  such  judgment  was  ever  rendered  against  them, 
as  they  failed  the  very  next  day,  and  all  proceedings  against 
their  persons  and  property  were  stayed.  The  event  on  which 
the  surety  undertook  and  bound  himself  to  pay,  has  never  hap- 
pened. The  judge  below  was  of  opinion,  that  the  judgment 
against  the  Cfyndic  was  the  same  thing  as  the  judgment  against 
the  defendants  in  person.  We  can  not  so  consider  it.  The  debt 
for  which  suit  had  been  brought  by  Keyes  &  Eoberts  being  ad- 
mitted, the  judgment  entered  up  by  consent  against  the  syndic, 
was  an  idle  and  useless  proceeding.  It  only  bound  the  syndio 
to  place  the  claim  on  his  tableau  of  distribution,  when  he  should 
file  one.  This  he  could  and  would  have  done  without  this  judg- 
ment, as  the  debt  was  imdisputed.  The  thirty-fifth  section  of 
the  act  of  1817,  which  provides  for  the  continuance  of  suits 
against  the  Cfyndic,  applies  to  claims  which  are  contested,  and 
which  it  is  necessary  to  liquidate.  The  judgment  rendered  by 
consent  against  the  syndic,  after  the  defendants  had  failed,  is 
not  such  a  judgment  as  was  contemplated  by  the  parties  to  the 
bond.  They  had  in  view  a  personal  judgment  against  the  de- 
fendants in  the  suit;  one  that  could  have  been  satisfied  out  of 
the  property  attached,  which  the  bond  was  intended  to  repre- 
sent. Had  the  attachment  not  been  dissolved,  it  is  clear,  that 
the  property  attached  would  not  have  been  subject  to  satisfy  this 
judgment  rendered  against  the  syndic,  as  the  representative  of 
the  creditors  of  the  insolvents.  The  property  attached  must 
have  been  considered  as  port  of  the  general  fund,  from  which  all 
the  creditors  were  to  be  paid.  The  plaintiffs  had  obtained  no 
privilege  on  it,  inasmuch  as  the  defendants  failed  before  any 
Judgment  was  obtained:  Marr  v.  Lartigue,  2  Mart.  98;  Harper 
V.  Destrehan,  12  Id.  32;  Fisher  v.  Vose,  3  Rob.  461. 

The  bond  of  the  defendants  represents  the  property  so  fax  as 
{he  attaching  creditors  are  concerned,  if,  imder  the  judgment 
rendered  against  the  syndic,  they  would  have  had  no  privilege 
on  the  property  seized  under  their  attachment,  they  can  not  have 
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any  right  on  the  bond,  inasmuch  as  ihe  property  attached,  and 
which  was  represented  by  the  bond,  has  gone  to  the  benefit  of 
the  mass  of  the  creditors.  They  stand  in  the  same  situation  as 
if  the  property  had  remained  subject  to  their  attachment.  In 
the  case  of  Marr  v.  Lartiguey  2  l^lart.  98,  wherein  it  was  for  the 
first  time  decided,  that  an  attachment  gives  no  lien  in  case  of 
the  defendant's  failure,  the  superior  court  of  the  territory  said: 
"  Had  the  defendant  relieved  himself  from  the  seizure,  he  would 
have  given  security  to  defend  the  suit  and  abide  the  judgment 
of  the  court.  Could  the  penalty  of  the  bond  have  been  recov- 
ered, when  afterwards,  and  before  judgment,  the  proceedings 
were  stayed,  so  that  no  judgment  could  be  obtained,  and  the 
debt  became  by  law,  or  the  consent  of  the  majority  of  the  cred- 
itors, reduced  in  its  amount,  and  payable  out  of  a  certain  fund 
only?"  The  case  then  supposed  by  the  court,  is  the  very  one 
now  under  consideration,  and  we  concur  in  the  opinion,  that  no 
recoveiy  can  be  had,  as  no  judgment  was  ever  rendered  against 
the  defendants  within  the  sense  and  meaning  of  the  bond,  and 
the  contemplation  of  the  parties  to  it. 

It  is,  therefore,  ordered,  that  the  judgment  of  the  parish  court 
be  reversed,  and  that  ours  be  in  favor  of  A.  McEeever,  the  de- 
fendant in  the  rule,  with  costs  in  both  courts. 


AsBioiQCXKT  IN  Insolvsnot  aptxr  Suit  IB  OouMSNOSD  takes  only  the 
■iirpliui  after  satisfying  the  oomplainant's  debt:  Coming  v.  WkUt,  22  Am.  Deo, 
669;  and  see  Pike  v.  Bacon,  38  Id.  259.  An  attachment  lien  is  overreaohed 
1^  a  deeree  in  bankrnptoy :  Fisher  ▼.  Vote,  38  Id.  243. 


State  v.  MoGoy. 

Ijoioxb,  Dsfth,  and  Bbxadth  ov  Wounds  Nkbd  not  n  Seatbd  in  §m 
indictment  for  murder. 

TiBH  ''Mortal"  is  Indispensable  in  Dbsobibino  B&uibe  ob  Wound  in 
an  indictment  for  mnrder,  and  when  so  deacrihed  an  adequate  oanse  d 
death  has  been  assigned,  which  will  be  supported  by  evidence  of  any 
deadly  wound  or  bruise. 

MuBDEB,  AT  Common  Law,  consists  of  the  stroke  and  consequent  death. 

Vbnux  in  Indictment  vob  Mubdeb  where  the  stroke  and  the  death  oo- 
cuxred  in  different  counties,  was  by  the  statute  of  2  and  8  Edw.  VL  in  the 
county  where  the  death  took  place;  and  when  the  death  occurred  out  d 
the  county,  the  statute  of  2  Qeo.  II.  provided  that  it  should  be  tried 
in  the  county  where  the  stroke  happened. 

OutL  Act  or  1805,  Intboduoinq  Ck)MM0N  Law  in  GBmnrAL  Mattbbs, 
adopted  the  lystem  as  it  existed  at  that  time,  modified,  cacplainad,  and 
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perf eoted  by  statatory  enaotments,  bo  far  as  those  enactments  are  no^ 
foond  to  be  inconsistent  with  the  peculiar  character  and  genius  of  our 
goreminent  and  institations. 
Wherb  Death  Took  Place  in  Anotheb  State,  an  indictment  in  tha 
parish  where  the  stroke  was  given  is  valid. 

Appeal  from  the  district  court  of  Pointe  Coapee.  The  opin* 
ion  states  the  case. 

Preston^  attorney  general^  for  the  state. 
Boyle  and  Bailiffs  for  the  appellants. 

By  Court,  Eino,  J.  The  defendants,  Jeremiah  McCoy,  War- 
ren Covington,  and  John  Pough,  were  indicted  with  Peter  Cade, 
who  does  not  appear  to  have  been  tried,  for  the  murder  of  James 
Leonard  Homsby,  in  the  parish  of  Pointe  Coupee.  The  indict- 
ment alleges  the  mortal  strokes  to  have  been  given  in  the  parish 
of  Pointe  Coupee,  in  the  state  of  Louisiana,  on  the  twenty-sixth 
day  of  February,  1843,  and  the  consequent  death  to  have  oc- 
curred in  Adams  county,  in  the  state  of  Mississippi,  on  the  fif- 
teenth day  of  March  following.  The  defendants  were  tried  ii> 
the  parish  of  Pointe  Coupee,  convicted,  and  sentenced  by  the 
court,  each  to  a  fine  of  one  hundred  dollars,  and  to  suffer  im- 
prisonment, at  hard  labor,  for  the  term  of  one  year.  From  this 
judgment  they  have  appealed,  asking  that  it  be  reversed,  and 
that  they  be  finally  discharged  from  the  prosecution,  for  the  fol- 
lowing alleged  errors  apparent  on  the  face  of  the  record,  viz. :  *'  1. 
The  indictment  is  vague  and  indefinite  in  not  stating  any  distinct 
mortal  wounds  to  have  been  given,  on  any  distinct  portion  of 
the  body  of  the  deceased;  nor  is  any  wound,  mortal  or  other- 
wise, described  with  the  necessary  legal  averments  of  length, 
depth,  and  breadth;  2.  From  the  language  of  the  indictment, 
alleging  that  the  divers  wounds  and  bruises,  and  mortal  wounds 
were  inflicted  in  the  parish  of  Pointe  Coupee,  and  that  the  death 
of  James  Leonard  Homsby  took  place  in  Adams  count}%  in  the 
state  of  Mississippi,  it  is  apparent  that  the  court,  a  qua,  had  no 
jurisdiction  of  the  case  against  the  accused,  and  could  proceed 
to  pass  no  judgment  on  the  verdict  of  the  jury."  These  will  be 
considered  in  their  order. 

It  was  formerly  considered  necessary,  when  the  indictment 
alleged  the  death  to  have  arisen  from  a  wound  which  penetrated 
the  skin,  to  describe  its  length,  depth,  and  breadth,  except 
when  it  passed  through  the  body,  or  a  limb  was  cut  off,  in  order 
to  show  an  adequate  cause  of  death.  It  was  otherwise,  whe& 
the  death  was  averred  to  have  proceeded  from  a  bruise,  and  it 
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4nis  neyer  required  to  prove  either  the  wound  or  bruise  as  laid. 
It  is  now  settled,  that  it  is  not  necessary,  in  an  indictment  for 
murder,  to  state  the  length,  breadth,  or  depth  of  the  wounds. 
The  term  mortal  is  indispensable  in  describing  the  bruise  or 
wound,  and  when  so  described,  an  adequate  cause  of  death  ha& 
been  assigned,  which  will  .be  supported  by  evidence  of  any 
deadly  wound  or  bruise:  Archb.  Crim.  PI.  385;  6  Am.  Com.  L. 
20.  The  indictment,  in  the  present  case,  alleges  ''several 
mortal  bruises  and  wounds  in  and  upon  the  right  side  of  the- 
head,  also  in  and  upon  the  stomach,  back,  and  sides,''  which  is* 
a  sufficiently  distinct  description  both  of  their  character  and 
locality,  and  conforms  with  the  most  approved  precedents: 
Archb.  406.  • 

The  solution  of  the  second  question  presented,  depends  upon 
the  interpretation  to  be  given  to  the  act  of  1805,  which  intro- 
duced the  common  law  in  all  criminal  matters.  This  statute 
enacts :  **  That  all  the  crimes,  offenses,  and  misdemeanors  therein 
named  (of  which  murder  is  one)  shall  be  taken,  intended,  and 
construed  according  to  and  in  conformity  with  the  common  law 
of  England;  and  the  forms  of  indictment  (divested,  however,  of 
unnecessary  prolixity)  the  method  of  trial,  the  rules  of  evidence, 
and  all  other  proceedings  whatsoever,  in  the  prosecution  of  the 
said  crimes,  offenses,  and  misdemeanors,  changing  what  ought 
to  be  changed,  shall  be,  except  as  is  by  this  act  otherwise  pro- 
vided for,  according  to  the  said  common  law."  At  common  law, 
murder  (a  technical  term  which  we  have  adopted,  of  known  and 
settled  meaning)  consists  of  the  stroke  and  the  consequent  death. 
The  concurrence  of  both  being  necessary  for  the  consummation 
of  the  crime,  when  they  occurred  in  different  counties,  th» 
offense  was  incomplete  in  either:  1  East,  261.  Hence  doubt» 
were  entertained  in  relation  to  the  proper  venue  in  such  cases. 
Both  Hale  and  Hawkins  say,  that  it  was  considered  doubtful  by 
flK>me,  whether  the  crime  could  be  prosecuted  in  either  county, 
but  that  the  more  common  opinion  was,  that  it  could  be  inquired 
of  in  the.  county  where  the  stroke  was  given:  1  Hale,  426;  1 
Hawk.  31,  sec.  13.  To  remove  this  doubt,  and  prevent  a  fail- 
ure of  justice,  the  act  of  2  and  3  Edw.  YI.  was  passed,  which 
established  the  venue  in  such  cases,  in  the  county  where  the 
death  took  place:  1  East,  361. 

We  concur  with  the  counsel  in  believing  that  the  legislature, 
in  adopting  the  common  law  rules  of  proceeding,  method  of 
trial,  etc.,  adopted  the  system  as  it  existed  in  1805,  modified, 
explained,  and  perfected  by  statutory  enactments  so  fiur  as  those 
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enactments  are  not  found  to  be  inconsistent  with  the  peculiar 
character  and  genius  of  our  govemment  and  institutions.  It  will 
not  be  contended  that  those  principles  and  rules  of  the  common 
law,  which  had  been  abrogated  and  had  ceased  to  exist  in  Eng- 
land, preTiously  to  1806,  were  introduced  by  our  statute.  On 
the  other  hand,  the  system  would  have  been  incomplete  and  ineffi- 
cient  for  the  purposes  contemplated  by  the  legislature,  if  they  had 
not  adopted  the  substitutes  established  by  parliament,  for  the 
rules  of  the  common  law  which  had  been  abolished.  If  this  in- 
terpretation be  incorrect,  the  legislature  have  been  guilty  of  the 
absurdity  of  enacting  laws  for  the  protection  of  life  and  prop- 
erty, without  furnishing  the  means  of  bringing  offenders  to  jus- 
tice. We  must  presume,  that  it  was  intended  to  give  effect  to 
those  laws,  and  to  provide  means  for  their  enforcement,  adequate 
to  the  ends  which  were  in  view.  With  this  construction  of  our 
act  it  may  be  considered,  that  by  the  statute  of  2  and  3  Edw. 
VI.,  which  is  amendatoiy  of  the  common  law,  it  is  as  fully  and 
definitiyely  settled  in  this  state,  as  though  such  a  provision  had 
been  made  by  special  legislative  enactment,  that  the  venue  in 
such  cases,  is  in  the  parish  where  the  death  occurred. 

It  is  then  urged,  that  the  venue  being  thus  established,  the 
indictment  in  tiie  parish  where  the  stroke  was  given,  was  erro- 
neous. The  answer  is,  that  the  cases  are  not  analogous.  The 
death  has  occurred,  not  in  different  parishes  of  the  same  state, 
but  in  a  different  state  of  the  union,  as  separate  and  distinct 
from  Louisiana,  for  all  the  purposes  of  internal  police  and  the 
punishment  of  violations  of  its  penal  laws,  as  Oreat  Britain  is 
from  France;  and  we  find  that  such  cases  are  not  unprovided 
for  by  the  system  which  we  have  borrowed.  At  common  law,  it 
was  doubtful,  whether  the  killing  of  one  who  died  in  England, 
of  a  blow  received  in  foreign  parts,  and  vice  versa^  could  have 
been  inquired  of.  Here  again  parliament  interposed,  and  put 
the  question  to  rest,  by  passing  the  statute  of  2  Geo.  11. ,  which 
provides  that,  '*  when  the  stroke  has  been  given  in  England, 
and  the  death  occurs  out  of  England,  or  the  reverse,  that  the 
killing  may  be  inquired  of  in  that  part  of  England  where  either 
the  death  or  stroke  shall  happen  respectively:''  1  East's  P.  0. 
366.  The  same  reasons  which  have  been  urged  for  adopting 
the  statute  of  Edw.  YI.,  as  part  of  our  law  in  relation  to  venue, 
apply  with  equal  force  to  the  statute  of  Geo.  11.  Both  were 
passed  for  the  purpose  of  explaining  the  common  law,  or  of 
providing  rules  for  the  prosecution  of  criminals,  in  lieu  of 
those  which  had  grown  into  disuse,  or  which  had  been  for- 
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'gotten  or  become  doubtful,  or  which  experience  had  taught  to 
be  inconyenient  or  ineffeotaal.  Under  this  statute  the  accused 
were  properly  indicted  in  the  parish  of  Pointe  Coupee. 

An  application  was  made  to  the  district  court  for  a  new  trial, 
upon  the  ground  that  the  yerdict  was  contrary  to  the  law  and 
the  eyidenee;  and  further,  that  the  judge  erred  in  charging  the 
jury,  ''that  John  Pough  and  Warren  Coyington,  who  were 
proyed  to  haye  been  hired  by  Peter  Cade  to  cut  wood  for  him, 
and  liyed  and  were  domiciliated  in  his  house,  could  not  be  con- 
sidered as  his  seryants,  nor  in  a  capacity  which  brought  it  with- 
in the  proyisions  of  the  common  law,  so  as  to  defend  the  person 
or  property  of  their  employer."  No  exception  was  taken  to  the 
•charge  of  the  judge,  at  the  time  it  was  given  to  the  jury.  Nor 
does  it  appear  from  the  record,  that  instructions  were  asked  upon 
this  point;  nor,  in  a  shape  which  would  authorize  us  to  reyiew  it, 
ihat  such  a  charge  as  that  stated  in  the  motion,  was  delivered. 

There  can  be  no  doubt  that  the  relation  of  master  and  servant 
may  exist  in  this  state,  as  at  common  law,  with  all  the  recijirocal 
obligations  which  grow  out  of  that  relation.  It  does  not  arise, 
however,  from  eyery  contract  by  which  an  artificer  and  mechanic, 
or  daily  laborer,  is  temporarily  employed  to  execute  a  spedflo 
piece  of  work,  or  to  perform  a  specific  service.  The  question  ia 
not  presented  in  a  form  which  renders  it  necessazy,  for  the  de- 
cision of  the  present  case,  to  pursue  inquiry  upon  this  subject 
farther. 

Judgment  afiSrmed. 

DxsoRiPTiON  or  Wouin>  is  Indicthxnt  iob  Mubdxb:  See  State  y.  Oimh, 
4  Am.  Deo.  671;  SUUe  ▼.  Fky,  Id.  583;  WkUe  ▼.  CammomoeaUh,  6  Id.  443| 
TenUory  ▼.  MeJFMane^  5  Id.  706;  People  ▼.  Bnock^  27  Id.  197;  ^me  r. 
Onmk,  23  Id.  117. 

YxNUS. — ^Venne  mturt  be  laid  in  the  county  wherein  the  ofEooae  wm  oom- 
mitted:  People  v.  Mather,  21  Am.  Dec  122.  Change  of  Tenne  in  oriminal 
CMM  ia  diflczetionary :  WhUing  v.  States  38  Id.  499;  and  lee  Smmner  ▼.  Staiet 
Id.  561;  OommanweaUh  ▼.  Call,  32  Id.  284. 
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K>w  Tsuss  OK  THB  Ground  or  Nxwlt  Disootxbkd  Evmnras  sboald  no* 

be  granted  nnlese  the  testimony  appears  to  be  each  m  would  probably 

prodnoe  a  different  verdict. 
IfnBPKLUiro  or  Wobd  in  Indictment  doea  not  render  it  inYaUd  wben  the 

word  is  not  changed  into  one  of  difforent  signifloatioiiy  or  wliera  tiia  wwd 

misspelled  is  snrplnsage  merely. 
Am.  Dao.  You  XLl— 30 
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JUSIBS  8BOU7T>  NOT  BX   PSRVnTSD  TO  SSPARATE  IN  CAPITAL  CAaXS,  aftOT 

tbey  havA  been  sworn,  either  with  or  without  the  oonsent  of  the  prisoner. 
MiBOONDUCT  AND  Abusb  WILL  ALWAYS  BB  Pkesumed  opon  *  sepention  of 
the  jury  in  a  capital  case. 

OOHSTITUTIONAL  PbOTISION  QiVINO  AoCUBZD  RiGBT  OV   '*  HAVINO  COMFVL- 

80BT  Process  for  obtaining  witnesses  in  his  flavor^  simply  means  to  say 
that  the  accused  shall  not  be  debarred  the  right  of  inning  subpoenas  for 
his  witnesses  as  in  civil  cases. 
OoxPULSOBT  Pbogbss  TO  CoMFYL  THB  Attbndakcb  ow  Wttkesbes  csh  oolj 
be  ezeroiMd  when  the  witness  resides  or  is  found  within  the  distriotb 

AfPEAL  from  the  criminal  court  of  the  first  district.  The 
opinion  states  the  case. 

Preston^  attorney  general,  for  the  state. 

CoUens,  Preaux,  and  Soule,  for  the  appellant. 

By  Coiirt»  Nicholls,  J.  An  appeal  has  been  taken  from  the 
judgment  of  the  criminal  court  of  New  Orleans,  pronounced 
upon  the  verdict  of  the  jury,  who  found  the  accused  guilty  of 
manslaughter.  A  motion  for  a  new  trial,  and  also  a  motion  in 
arrest  of  judgment,  were  both  made  in  the  inferior  coiurt,  by  the 
prisoner,  and  overruled.  The  correctness  of  the  opinion  of  the 
court  a  qua,  upon  these  two  motions,  forms  the  subject  of  this 
appeal.  A  new  trial  was  urged,  upon  two  grounds:  1.  Because 
the  verdict  was  contrary  to  law  and  evidence.  2.  On  account  of 
the  discovery  of  new  testimony  since  the  trial.  The  judgment 
was  sought  to  be  arrested,  on  the  following  grounds:  '*  1.  That 
the  indictment  is  not  wholly  in  the  English  language,  as  required 
by  the  laws  and  constitution  of  the  state,  and  said  indictment  is 
wholly  unmeaning,  void,  and  illegal.  2.  That  there  is  no  intel- 
ligible or  sufficient  description  of  the  means  of  death,  or  any 
mortal  wound  or  blow.  3.  That  the  length  and  breadth  of  the 
wound  alleged  to  have  been  mortal  is  not  set  forth  in  the  indict* 
ment,  as  required  by  law,  nor  does  it  in  any  other  manner  ap- 
pear from  the  indictment  that  the  wound  given  was  sufficient  to 
cause  the  death.  4.  That  during  the  adjournment  of  the  court 
from  day  to  day,  and  while  the  trial  was  proceeding,  the  jury 
was  allowed  repeatedly  to  separate  and  go  to  their  homes  and 
business,  instead  of  being  kept  together,  under  the  sheriffs 
charge,  during  the  said  adjournment,  as  the  law  absolutely  re- 
quires, for  the  purpose  of  preventing  undue  prejudices  and  in- 
fluences from  reaching  the  jury  and  determining  the  verdict,  as 
actually  happened  in  this  case." 

Were  the  court  to  confine  its  examination  to  those  points  alone 
upon  which  its  judgment  is  based,  the  fourth  reason  which  was 
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assigned  why  the  judgment  should  be  arrested,  would  be  suffi- 
cient for  that  purpose;  but  believing  it  important  for  the  proper 
administration  of  the  criminal  law  of  the  state,  that  all  doubt- 
ful points  should  be  elucidated  and  finally  settled  wheneyer 
practicable,  so  as  to  furnish  a  proper  guide  for  the  inferior  tri- 
bunals, the  yarious  reasons  assigned  for  the  reyersal  of  the 
judgment  will  be  examined,  and  in  the  order  in  which  they  are 
presented  by  the  record.  And  first,  as  it  regards  the  affidayit 
of  the  discoyeiy  of  new  testimony.  This  court  has  already  said, 
in  the  case  of  The  State  y.  Glark^  8  Bob.  533,  that  it  is  not  suf- 
ficient to  warrant  the  granting  of  a  new  trial,  that  the  newly 
discoyered  eyidence  might  haye  the  efiect  of  throwing  a  shade 
of  doubt  oyer  some  of  the  incidental  circumstances  of  the  trial; 
it  should  appear  to  be  of  so  decided  a  character,  that  if  admit- 
ted, it  would  giye  an  acquitting  complexion  to  the  case.  This 
opinion,  the  court  belieyes,  establishes  the  true  doctrine;  in  other 
words,  the  testimony  should  appear  to  the  court  to  be  such  as 
might  probably  produce  a  different  yerdict,  to  justify  the  court 
in  sustaining  the  motion.  Whether  the  affidayit  in  the  present 
case  comes  within  the  rule  here  laid  down,  is  not  necessary  to 
decide.  The  four  grounds  urged  in  arrest  of  judgment  will  be 
examined  seriatim^  and  in  their  order. 

The  argument  of  the  counsel  for  the  prisoner  informs  the 
court,  that  the  indictment  is  not  wholly  in  the  English  language^ 
in  this,  that  the  word  extrayasion,  which  forms  a  x)art  of  the  de- 
scription of  the  cause  whence  death  ensued,  is  not  an  English 
word,  and  consequently  that  the  indictment  is  not  in  the  lan- 
guage required  by  the  constitution.  The  court  belieyes  that  this 
strictness  would  not  be  required  in  an  English  court,  nor  by  an 
English  judge.  In  1  Chit.  141  (Riley's  ed.  1819),  it  is  stated, 
that  this  strictness  does  not  so  far  preyail  as  to  render  an  indict- 
ment inyalid,  in  consequence  of  the  omission  of  a  letter,  which 
does  not  change  the  word  into  another  of  a  different  significa- 
tion, as  undertood  for  understood,  and  receyd  for  receiyed.  It 
is  also  laid  down,  that  eyeiy  indictment  must  charge  with  such 
certainty  and  precision,  that  it  may  be  understood  by  eyery 
one.  Now'  if  it  be  admitted  that  there  is  no  such  word  in  the 
English  language  as  extrayasion,  neither  is  there  any  such  word 
as  undertood,  which  latter  word  in  England  was  considered 
amply  sufficient  and  explicit,  and  sufficiently  precise  to  be  un- 
derstood by  eyery  one,  and  therefore  that  the  prisoner  should 
not  be  permitted  to  pretend  ignorance  of  what  eyery  one  else 
understood.     If  the  prisoner  in  the  present  case  complain,  that 
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he  does  not  nndeiBtand  the  word  extravasion,  neither  would  he 
have  understood  the  word  extravasation  (the  word  intended  to 
be  used,  as  admitted  in  the  argument),  if  that  word  had  been 
used,  and  which  would  have  been  unobjectionable.  Compre- 
hending the  word  extrayasation,  therefore,  which  he  would  have 
been  bound  to  do  had  it  been  found  in  the  indictment,  it  is  diffi* 
cult  to  conceive  how  he  could  have  been  bewildered  by  the  sub* 
stitution  of  the  word  extravasion.  Knowledge  of  the  genuine 
word  would  have  furnished  an  unerring  guide  to  the  meaning 
of  the  substitute.  The  charge,  however,  is  properly  laid  in  the 
indictment,  if  the  objectionable  word  were  entirely  omitted,  as 
surplusage,  which  the  court  was  authorized  to  do:  Vide  State  v. 
McCoy  el  a2.,  decided  by  this  court  at  its  last  term  [ante,  801]. 
Formerly,  in  England,  the  judges  felt  themselves  constrained  to 
adhere  so  strictly  to  form,  that  public  justice  was  in  many  cases 
evaded,  and  the  most  dangerous  male&ctors  let  loose  upon  so- 
ciety, in  consequence  of  the  omission  of  some  senseless  and 
unmeaning  form.  The  failure  on  the  part  of  the  prosecution  to 
dot  an  i,  or  to  cross  a  t,  or  something  equally  absurd,  was  con- 
sidered sufficiently  fatal  to  vitiate  the  whole  proceedings.  Sub- 
aiance  was  sacrificed  to  form,  or  rather  form  became  substance, 
and  substance  mere  form.  A  more  coirect  and  just  appreciation 
•of  criminal  justice  has  banished  from  the  English  courts  these 
rl^al  absurdities,  which  answered  no  other  purpose  than  to  pro- 
tect and  screen  the  guilty  from  the  just  punishment  of  their 
•crimes.  They  will  no  longer  permit  the  guilty  man  to  escape 
punishment  by  averring  that  he  can  not  comprehend,  and  does 
not  understand,  what  is  palpable  and  evident  to  the  common 
sense  of  everybody  else.  True,  these  modem  changes  may  not 
have  the  binding  force  of  law  in  Louisiana;  still  it  is  believed 
that  the  principles  of  justice  should  and  must  be  the  same  evezy- 
where,  and  should  be  carried  out  upon  all  occasions,  when  not 
prohibited  by  positive  legal  enactment.  Without  inquiring 
whence  the  English  courts  and  English  judges  derive  authority 
for  these  wise,  salutaiy,  and  indispensable  changes,  that  author- 
ity was  undeniably  confided  to  the  courts  of  criminal  jurisdiction 
in  Louisiana,  by  the  act  of  1805,  introducing  the  common  law 
of  England;  this  train  of  reasoning  is  applicable  to,  and  dis- 
poses of,  the  first,  second,  and  third  reasons  filed  in  arrest  of  , 
judgment.  Vide,  for  the  description  of  the  wound.  The  State  r. 
McCoy  et  al.,  already  referred  to  [ante,  301]. 

The  separation  of  the  jury,  tMs  court  is  of  opinion,  is  fatal 
to  the  regularity  of  the  proceedings  of  the  court  below,  and  en* 
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titles  the  accused  to  relief.  This  gromid  not  being  apparent 
upon  the  record  when  the  motion  was  made,  offered  no  cause  to 
arrest  the  judgment;  but  the  fact  that  the  jury  did  separate,  be- 
ing shown  to  this  court  now,  by  the  transcript  filed  and  pro- 
ceedings had  in  the  lower  court,  will  be  examined  as  if  offered  on 
the  motion  for  a  new  trial,  which  was  the  proper  course.  The 
decisions  upon  this  point,  both  in  the  United  States  and  in  Eng- 
land, have  been  yarious  and  contradictory.  In  early  times,  the 
rule  was  unbending,  that  the  separation  of  the  jury  was  fatal 
to  their  yerdict,  and  in  cases  where  the  court  was  obliged,  ex 
necesailaie,  to  adjourn,  the  jury  was  placed  in  charge  of  a  bailiff, 
who  was  sworn  to  keep  them  together:  The  King  y.  Stone,  6  T. 
B.  530.  In  modem  times,  the  rigor  of  this  nde  has,  in  many 
instances,  been  relaxed;  but  the  decisions  are  so  contradictory 
and  conflicting  that  the  question  may  still  be  fairly  considered 
unsettled. '  Thus  in  Virginia  the  old  rule  preyails,  and  a  sepa- 
ration of  the  jury  is  fatal  to  their  yerdict.  In  North  Carolina 
the  decisions  are  both  ways:  State  y.  Garrigues,  1  Hayw.  241; 
Btaie  y.  GarOaphen,  2  Id.  238.  So  in  New  York,  in  McLeod'a 
Gase,  as  reported  by  Gould,  p.  16,  the  court  directed  the  sheriff 
to  proyide  lodgings  and  places  to  take  their  meals  for  the  jury,  as 
it  would  be  necessary  to  keep  them  together  during  the  whole  of 
the  trial,  and  to  proyide  them  with  accommodations  as  near  the 
court  as  possible:  Graham  on  New  Trials,  91  et  seq,;  1  Chit.  G28; 
Bosc.  Crim.  Ey.  178.  MUer  in  Kentucky.  The  point  appear- 
ing thus  unsettled  and  sub  lUe,  this  court  feels  itself  authorized 
to  giye  a  preference,  and  to  adopt  that  rule  which  seems  to  offer 
the  greatest  security  to  the  accused,  and,  at  the  same  time, 
trenches  in  no  wise  upon  any  right  necessaiy  to  insure  the  due  and 
proper  execution  of  the  law. 

In  capital  cases,  the  jury  should  not  be  permitted  to  separate 
after  they  haye  been  sworn,  either  with  or  without  the  consent 
of  the  prisoner.  This  rigor,  which  the  court  conceiyes  to  haye 
been  the  uniyersal  practice  in  the  country  parishes,  can  lead 
to  no  bad  consequences.  This  precaution  is  necessaiy  to  pro- 
tect the  accused  from  any  undue  influence  which  may  be  exer^ 
dsed  upon  the  members  of  the  jury,  eyen  without  their  knowl- 
edge, and  can  not  be  tortured  into  a  disparagement  of  their 
integrity.  Improper  impressions  may  and  will  be  made  upon 
their  minds  by  artful  and  designing  men,  of  which  they  may 
be  perfectly  unconscious;  neither  can  they  shut  their  ears  to  the 
expression  of  popular  opinion;  and  as  well  might  the  adminis- 
tration of  the  jxuror's  oath  be  considered  as  conyeying  a  doubt 
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of  his  integrity,  as  this  temporary  seclusion  from  intercourse 
^th  the  community  at  large.  In  cases  not  capital,  courts  may» 
in  their  discretion,  permit  the  jury  to  disperse  until  after  they 
have  received  the  charge  of  the  court;  but  they  should  not  be 
permitted  to  separate  after  the  charge  has  been  given.  In  these 
cases,  misconduct  on  the  part  of  the  jury  will  set  aside  their 
verdict;  in  capital  cases,  upon  a  separation,  misconduct  and 
abuse  \nll  always  be  presumed. 

One  other  question  still  remains  to  be  examined,  viz. ,  the  extent 
of  the  right  guaranteed  to  the  accused  by  article  6,  section  18,  of 
the  constitution  of  the  state.  The  section  reads  as  follows:  '*  In 
all  criminal  prosecutions  the  accused  shall  have  the  right  of  being 
heard,  by  himself  or  counsel,  of  demanding  the  nature  and  cause 
of  the  accusation  against  him,  of  meeting  the  witnesses  face  to 
face;  of  having  compulsory  process  for  obtaining  witnesses  in  his 
favor,"  etc.  In  the  present  organization  of  our  courts  having 
criminal  jurisdiction,  no  power  is  given  to  them  to  coerce  the  per- 
sonal attendance  of  witnesses  except  within  restricted  territorial 
limits.  The  process  of  no  court  of  original  criminal  jurisdiction 
is  co-extensive  with  the  state.  No  statutory  provision  clothes  the 
criminal  court  of  New  Orleans  {exempli  gratia)  with  authority  to 
coerce  the  personal  attendance  of  Eelly,  the  witness  in  this  case, 
who  resides  in  Bayou  Sara;  and  yet  this  constitutional  provision, 
at  first  blush,  would  seem  to  confer  a  right  upon  the  accused  of 
which  the  legislature  could  not  deprive  him,  by  making  him 
amenable  to  the  jurisdiction  of  a  court,  inefficient,  from  want  of 
authority,  to  enforce  this  constitutional  enactment;  but  to  a 
proper  understanding  of  this  article  in  the  constitution,  it  ia 
necessary  to  revert  to  the  cause  and  origin  of  the  principle  thus 
consecrated,  not  only  in  our  own  constitution,  but  in  that  of  the 
United  States,  and  of  many  of  our  sister  states.  It  should  be 
remembered,  that  this  right  was  in  former  times,  in  England, 
withheld  from  the  accused;  not  only  were  they  denied  the  right 
of  issuing  process  for  their  witnesses,  but  the  witnesses  (if  pres- 
ent) were  not  permitted  to  be  sworn;  the  right  was  at  length  ex- 
torted from  the  government  by  the  people,  and  considered  at  the 
time  an  extraordinary  concession,  not  a  privilege  or  absolute 
right.  Our  forefathers,  recurring  to  the  time  when  the  people 
had  no  such  right,  and  the  difficulty  with  which  it  was  wrested 
from  the  government,  incorporated  the  principle  into  the  con- 
stitution, and  made  it  a  part  of  the  fundamental  law  of  the  land, 
whence  it  has  been  copied  into  most  of  the  constitutions  of  the 
states.   Thus  explained,  it  simply  means  to  say,  that  the  accused 
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fiball  not  be  debarred  the  right  of  issuing  subpoenas  for  his  wit- 
nesses,  as  in  civil  cases.  Such  is  the  construction  given  to  a 
similar  provision  of  the  constitution  of  the  United  States.  It  is 
merely  the  enunciation  of  a  principle,  which  to  us,  in  the  enjoy- 
ment of  all  the  rights  of  freemen,  may  otherwise  appear  un- 
•called  for,  preposterous,  and  too  plain  a  proposition  to  require 
insertion  in  the  constitution.  With  equal  propriety  might  it  be 
said  that  the  right  secured  to  the  accused,  in  the  same  article,  of 
being  heard  by  himself  or  counsel,  and  the  exemption  from  being 
compelled  to  give  evidence  against  himself,  as  also  the  prohi- 
bition upon  the  legislature  of  passing  ex  post  facto  laws,  or  laws 
impairing  the  obligation  of  contracts,  in  the  following  section^ 
were  likewise  principles  too  plain  to  require  a  constitutional 
vecognition;  and  yet,  there  they  are  to  be  found,  and  will  prob- 
ably find  a  place  in  the  new  as  well  as  in  the  present  constitu* 
tion. 

This  view  of  the  article  in  our  constitution  is  most  ably  illus* 
trated  by  Chief  Justice  Spencer  in  the  construction  given  by 
him  to  the  words,  ''  nor  shall  any  person  be  subject  for  the 
same  offense,  to  be  twice  put  in  jeopardy  of  life  or  limb,"  con- 
tained in  the  fifth  article  of  the  amendments  to  the  constitution 
of  the  United  States.  "  The  expression,"  jeopardy  of  limb,  says 
this  enlightened  jurist,  "  was  used  in  reference  to  the  nature  of 
the  offense,  and  not  to  designate  the  punishment  of  an  offense, 
for  no  such  punishment  as  loss  of  limb  was  inflicted  by  the  laws 
of  any  of  the  states,  at  the  adoption  of  the  constitution.  Punish- 
ment by  the  deprivation  of  the  limbs  of  the  offender,  would  be 
abhorrent  to  the  feelings  and  opinions  of  the  enlightened  age  in 
which  the  constitution  was  adopted,  and  it  had  grown  into  dis- 
use in  England  for  a  long  period  antecedentiy.  We  must  imder- 
«tand  the  terms,  jeopardy  of  limb,  as  referring  to  offenses  which, 
in  former  ages,  were  x>unishable  by  dismemberment,  and  as  in- 
tending to  comprise  the  crimes  denominated  felonies.  The 
question  then  recurs,  what  is  the  meaning  of  the  rule,  that  no 
person  shall  be  subject,  for  the  same  offense,  to  be  twice  put  in 
jeopardy  of  life  and  limb.  Upon  the  fullest  consideration,  which 
I  have  been  able  to  bestow  on  this  subject,  I  am  satisfied  it 
means  no  more  than  this:  that  no  man  shall  be  tried  twice  for 
the  same  offense.  Should  it  be  said,  that  we  can  scarcely  con- 
ceive that  a  principle  so  universally  acknowledged,  and  so  inter- 
woven in  our  institutions,  should  need  an  explicit  and  solemn 
recognition  in  the  fundamental  principles  of  the  government  of 
the  United  States,  we  need  recur  only  to  the  history  of  that 
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period,  and  to  some  other  of  the  amendmente,  in  proof  of  the^ 
assertion,  that  there  existed  such  a  jealons-.y  or  f^xtreme  caution 
on  the  part  of  the  state  goremments,  as  to  req^uire  an  explicit 
avowal  in  that  instrument,  of  some  of  the  plainest  and  best 
established  principles  in  relation  to  the  rights  of  the  citizens- 
and  the  rules  of  common  law;  the  first  article  of  the  amendments- 
prohibits  congress  from  making  any  law  respecting  an  establish- 
ment of  religion,  prohibiting  the  free  exercise  thereof,  orabridg- 
ing  the  freedom  of  speech  or  of  the  press,  or  the  right  of  th» 
people  peaceably  to  assemble  and  petition  government  for  a  re- 
dress of  grievances;  the  second  secures  the  right  of  the  people* 
to  bear  arms;  and  indeed  without  going  into  them  minutely^ 
nearly  all  the  amendments  of  that  instrument  indicate  either 
great  caution  in  defining  the  powers  of  the  national  govern- 
ment, and  the  rights  of  the  people  and  the  states,  or  they  evinoe- 
a  jealousy  and  apprehension  that  their  fundamental  rights  might 
be  impugned,  so  as  to  leave  no  doubt,  that  in  the  article  under 
consideration,  no  new  principle  was  intended  to  be  introduced:" 
People  V.  Ooodtvin,  1  Wheeler's  Crim.  Cas.  470  el  seq. 

This  lucid  exposition^  given  by  Chief  Justice  Spencer,  of  th& 
fifth  article  of  the  amendments  to  the  constitution  of  the  United 
States,  furnishes  a  convincing  and  satisfactory  key  by  which  the 
eighteenth  section,  sixth  article,  of  the  Louisiana  constitution 
may  be  opened  to  our  examination,  and  its  true  intent  and  mean- 
ing eviscerated  and  established;  and  if  the  authority  of  his  name- 
were  permitted  in  this  instance,  by  northern  abolitionists  to 
exercise  the  same  influence,  and  to  be  entitled  to  the  same  re- 
spect and  weight,  as  is  conceded  to  it  by  all  others,  it  would 
put  to  rest  all  cavil  upon  the  meaning  of  the  words  '*  the  right 
of  the  people  peaceably  to  assemble  and  to  petition,"  etc.,  in 
the  first  article  of  the  amendments  to  the  constitution  of  the- 
United  States. 

Putting  out  of  view,  the  question  whether  the  existence  of 
slaves  in  a  sister  state  be  a  grievance  against  which  they  have  a 
right  to  petition  or  not,  it  merely  recognizes,  if  Judge  Spenoer's- 
doctrines  and  reasoning  be  correct,  the  right  of  the  people  to- 
assemble  and  petition;  a  right,  to  be  sure,  which  we  can  scarcely 
imagine  could  ever  have  been  denied  or  called  in  question,  did  we- 
not  know,  that  this  was  the  grievance  of  which  they  complained 
in  England,  where  their  peaceable  assemblies  were  dispersed,  by 
order  of  government  (after  reading  the  riot  act),  at  the  point 
of  the  bayonet.  The  people  here,  therefore  (as  they  could  have- 
done,  if  no  such  constitutional  provision  existed),  may  peaceably 


Jtily,  1844.]  State  v.  Hornsby.  3ia 

asaembley  and  petition  congress,  without  let  or  hindrance;  with- 
oat  having  before  their  ejes  the  fear  of  soldiery,  or  their  ear» 
offended  l^  the  reading  of  riot  acts,  etc.,  leaving  to  the  govern- 
ment afterward  to  make  such  disposition  of  their  petitions,  and 
to  take  such  action,  as  to  it  may  appear  meet  and  proper.  The- 
right  to  assemble  and  petition  drcamscribes  and  comprises  aU 
that  is  recognized  and  all  that  was  intended  to  be  goaranteed  to* 
the  people.  Carrying  out  the  views  of  Judge  Spencer,  and  giv- 
ing to  his  reasoning  a  fair  and  bona  fide  application,  this  would 
be  its  legitimate  interpretation,  securing  to  the  people  the  right 
to  assemble  and  petition,  and  neither  purporting  nor  intending 
any  enactment  restrictive  of  the  power  of  government  to  make^ 
any  disposition  it  pleased,  of  the  petitions  when  presented. 

From  this  view  we  deduce,  that  the  courts  of  criminal  juris- 
diction, not  being  vested  with  power  beyond  a  certain  prescribed 
and  defined  limit,  compulsory  process  can  not  issue  beyond  said 
limit;  that  the  accused  has  an  undoubted  right  under  the  consti- 
tution, to  have  his  witnesses  heard,  whether  they  be  found 
within  or  beyond  said  limits;  that  the  provision  of  the  constitu- 
tion allowing  the  accused  to  be  confronted  with  the  witnesses 
against  him,  is  a  personal  privilege  which  he  may  waive;  that 
being  entitied  to  a  speedy  trial  and  to  comp^lsoly  process  to  en- 
force the  attendance  of  his  witnesses,  this  latter  right  can  only 
be  exercised  when  the  v^itness  resides  or  is  found  within  the  dis- 
trict; that  the  legislature  having  failed  to  provide  means  to  coerce^ 
the  personal  attendance  of  the  witnesses,  it  follows  as  a  neces- 
sary corollary,  that  recourse  must  be  had  to  the  ordinary  and 
only  remaining  method  of  procuring  testimony,  viz.,  by  com- 
mission. 

Wherefore  it  is  ordered,  that  the  judgment  of  the  criminal 
court  be  set  aside,  canceled,  and  annulled;  that  a  new  trial  b& 
granted;  and  that  the  said  criminal  court  conform  to  the  princi- 
ples herein  established,  upon  the  trial  and  prosecution  of  th& 
appellant,  Leonard  C.  Hornsby. 


Newly  Discovxbed  Evidekck  a  Qroctkb  for  Kew  Trial:  See  Landty 
V,  Bangnon,  36  Am.  Dec.  606;  SchUnker  ▼.  Jiialey,  38  Id.  100;  PerHn  v.  Pro- 
tection Itu.  Co,t  Id.  728;  the  notes  to  these  oases  refer  to  the  previously  re* 
ported  cases  in  this  series  on  this  sabject. 

Separation  or  Discharge  of  Jury  in  Criminal  Case  bbfobb  Convio- 
tlON. — ^The  separation  of  a  jury  in  a  criminal  case  will  vitiate  a  verdict  of 
conviction:  McLain  v.  State^  31  Am.  Dec.  573;  and  the  discharge  of  a  jury 
in  sach  a  case,  without  legal  justification  for  the  act,  entitles  the  prisoner  to 
a  discharge  as  if  acquitted:  McUuUa  v.  State,  Id.  591;  and  see  People  v.  01- 
«>«,  lid.  168;  State  v.  Woodn^,  2  Id.  122;  People  v.  Barrett,  Id.  239;  PeopU 
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▼.  Ooodwifi,  9  Id.  203;  Ncfmaqut  ▼.  People^  12  Id.  157;  8UU€  v.  Bwrhet^  Id. 
662;  Suae  v.  ifoor,  Id.  641;  CommonweaUh  v.  Purchcue,  13  Id.  452;  State  ▼. 
ITdTee,  21  Id.  499;  Hector  v.  StaU,  22  Id.  454;  ^ii0«n<  ▼.  State,  24  Id.  746; 
CommottwetiUh  v.  Cboib,  9  Id.  465. 

MisooNDUOT  OF  JuRT  AS  Gbouvd  FOB  Nxw  Tbial:  See  note  to  BiUm^  ▼• 
Sattthwickt  35  Am.  Deo.  253,  where  this  sabject  Ib  disouased. 
This  case  came  np  before  the  supreme  ooort  again:  See  poet. 


State  v.  Hobnsby. 

[8  BOBOnOH.  S8S.] 

LiOAL  Impobt  of  Tebx  Axttbefois  Aoquit  is  that  it  is  a  plea  made  by  a 
defendant,  indicted  for  a  crime  or  misdemeanor,  that  he  has  been  foiw 
merly  tried  and  acquitted  of  the  same  offense. 

To  Sustain  a  Plea  of  Autbsfois  Acquit,  a  legal  acquittal,  by  judgment, 
upon  trial,  by  Tordict  of  a  petit  jury,  must  be  shown. 

Kbw  Trials  in  Capital  Casks.— All  judges  who  are  empowered  to  hear 
and  determine  indictments  for  crime,  are  invested  with  a  discretionary 
power  to  grant  new  trials  in  capital  cases,  as  well  as  in  those  of  misde- 
meanor, where  upon  a  sufficient  showing,  touching  the  merits  or  irr^ga- 
larities  in  the  proceedings,  justice  and  humanity  demand  it. 

Kkw  Tbial  is  a  RsHBABiNa  of  thb  Case  before  another  jury,  but  with  as 
little  prejudice  to  either  party  as  if  it  had  never  been  heard.  It  plaoea 
the  case  exactly  in  the  position  it  occupied  before  there  had  been  *  trials 
and  the  party  stands  as  if  he  had  never  been  tried. 

KoLLB  Pbossqui  Entebed  on  Indiotmsnt  fob  Mubdeb  then  pending,  does 
not  acquit  the  accused,  when  another  indictment  is  instantly  institated 
for  manslaughter. 

Idem — Whebe  undeb  Indictment  fob  Mubdeb,  Aoousbd  is  Conyiotbd  of 
Manslauohteb,  and  on  appeal  a  new  trial  is  granted,  the  attom^ 
general  may  enter  a  nolle  prosequi  on  the  indictment  for  murder,  and 
institute  another  for  manslaughter  without  acquitting  the  aocuaed. 

Pabtt  Convicted  of  Manslaughter  on  Indictment  for  Mubdeb  can  nol 
be  again  indicted  for  the  same  murder. 

KoLLE  Pbosequi  DOES  NOT  AMOUNT  TO  AN  AoQUiiTAL  nor  to  R  pardoQ,  bat 
is  simply  a  discharge  of  a  particular  indictment  upon  which  it  is  entered^ 
and  is  no  bar  to  a  future  indictment  for  the  same  offense. 

Attobnet  mat  Enteb  Kolle  Prosequi  at  Pleasube,  before  the  jury  is 
impaneled,  and  without  the  consent  of  the  court  or  accused,  and  not 
run  counter  to  the  fifth  article  to  the  amendments  of  the  constitution  of 
the  United  States. 

Afpeal  fbom  Preliminary  Decision  or  Inteblooutobt  Obdeb  of  Cbzmz- 
NAL  CouBT  will  be  dismissed  on  motion,  as  the  right  of  appeal  only  m^ 
crues  after  verdict  and  judgment  and  sentence. 

Appeal  from  the  criminal  court  of  the  first  distriot.    Tbt 
opinion  states  the  case. 

Preston,  aitomey  general,  for  the  state. 
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CoUens,  Preaux^  and  SauU,  for  the  appellants. 

By  Court,  Johnson,  J.  On  the  seventh  of  March,  1844,  the 
defendant  was  indicted  for  the  crime  of  murder,  and  found 
guilty  of  manslaughter.  His  counsel  moved  in  arrest  of  judg- 
ment and  for  a  new  trial,  on  various  grounds,  which  were  over- 
ruled by  the  judge  of  the  criminal  court,  and  an  appeal  was 
prosecuted  to  this  court.  On  the  hearing  here,  a  new  trial,  for 
irregularities  in  the  proceedings  below,  was  ordered,  and  the 
case  remanded  for  that  purpose:  8  Bob.  554  [ante  305].  On  the 
twenty-first  of  November,  1844,  the  attorney  general  preferred 
a  new  indictment  against  the  accused  for  manslaughter,  and  on 
the  same  day,  with  leave  of  the  court,  on  motion,  a  noUe  prosequi 
was  entered  upon  the  indictment  for  murder.  On  the  sixteenth 
of  December,  1844,  the  accused  having  been  brought  to  the  bar 
for  an  arraignment  on  this  new  indictment,  interposed  the  fol- 
lowing plea,  to  wit: 

**  The  accused,  Leonard  0.  Homsby,  being  arraigned  on  the 
indictment  charging  him  with  the  manslaughter  of  Daniel  H. 
Twogood,  pleads  avirefois  acquU;  and  also  pleads,  that  he  has 
heretofore,  on  a  former  indictment,  been  put  in  jeopardy  of  life 
and  limb  for  the  same  o£Eense  herein  charged,  and  that  this 
prosecution  is  thereby  barred  and  should  be  abated,  agreeably  to 
the  principles  of  the  constitution  of  the  United  States,  and  of  the 
government  and  laws  of  Louisiana. 

''And  this  defendant  further  shows,  that  on  the  seventh  day 
of  March,  1844,  an  indictment  in  legal  form  and  valid  in  law, 
was  filed  against  him  in  the  court,  charging  the  defendant  with 
the  murder  of  said  Daniel  H.  Twogood;  that  this  defendant  was 
arraigned  thereon  on  the  twelfth  day  of  March,  a.  d.  1844,  and 
having  pleaded  '  not  guilty,'  was  tried  thereon,  and  at  the  ter- 
mination of  the  said  trial,  on  the  twenty-second  day  of  March, 
1844,  the  jury  sworn  in  said  case,  returned  a  verdict  as  follows: 
'  Otiilty  of  manslaughter.  New  Orleans,  twenty-second  March, 
1844,  Francis  L.  Grais,  foreman,'  upon  which,  sentence  and  judg- 
ment were  passed  upon  this  defendant,  on  the  twentieth  day  of 
June,  1844,  condemning  this  defendant  to  five  years'  imprison- 
ment at  hard  labor,  to  pay  a  fine  of  fifty  dollars  and  the  costs  of 
the  prosecution;  that  upon  appeal  from  said  judgment  and  sen- 
tence before  the  court  of  errors  and  appeals  in  criminal  matters, 
the  said  judgment  and  sentence  were,  on  the  eleventh  day  of 
July,  1844,  set  aside,  canceled,  and  annulled,  and  the  case  re- 
manded for  a  new  trial ;  that,  on  the  twenty-first  day  of  November, 
)844,  a  nolle  prosequi  was  entered  upon  said  indictment  for  mur- 
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der,  on  motion  of  the  attorney  general,  which  motion  was  al- 
lowed by  the  conrt.  And  this  defendant,  for  greater  certainty, 
annexes  hereunto,  as  a  part  of  this  plea  and  answer,  a  certified 
copy  of  the  said  previous  plea  and  answer,  and  a  certified  copy  of 
the  eftdd  previous  indictment  for  the  murder  of  Daniel  H.  Two- 
good,  in  order  that  its  identity  with  the  present  prosecution  may 
fully  and  clearly  appear,  and  in  order  that  the  court  may  see 
with  greater  certainty  that  this  defendant  is  actually  charged 
with  tiie  same  offense  charged  in  said  indictment  for  murder. 

"  That  this  defendant  will  show  from  the  records  of  this  court» 
and  of  the  said  court  of  appeals:  1.  That  the  proceedings  above 
alleged,  amount  in  law  and  equity,  to  an  acquittal  of  the  crime 
herein  alleged.  2.  That  said  proceedings  are  a  perpetual  bar  to 
the  present  prosecution." 

To  this  plea  the  attorney  general  demurred,  alleging  for  cause, 
that  the  facts  set  forth  in  said  plea,  are  insufficient  in  point  of 
law  to  substantiate  said  plea  and  bar  the  present  prosecution; 
on  which  he  prayed  the  judgment  of  the  court — that  said  plea 
of  auirefoia  acquit  be  overruled  and  rejected,  and  the  defend- 
ant tried  on  the  indictment  found  against  him. 

Subsequently  the  defendant  filed  the  following  additional 
pleas,  to  wit:  *'  In  this  case  the  defendant,  for  greater  certainty 
and  without  waiving  any  of  the  exceptions  contained  in  his  pleas 
to  the  indictment  in  this  case,  sets  forth,  that  he  relies  upon  the 
following  points  comprehended  in  said  pleas:  1.  Upon  the  ver- 
dict rendered  by  the  juiy  on  the  former  indictment,  and  recited 
in  this  defendant's  plea  and  answer.  2.  Upon  the  fifth  article 
of  the  amendments  to  the  constitution  of  the  United  States, 
which  declares  that  '  no  person  shall  be  subject  for  the  same 
ofiense,  to  be  twice  put  in  jeopardy  of  life  or  limb,'  said  article 
being  of  binding  force  upon  the  courts  of  this  and  the  other 
states  of  the  union.  3.  Upon  the  thirty-third  section  of  the 
acts  of  the  territorial  legislature,  approved  May  the  4th»  1805.'^ 

Under  the  mixed  aspect  of  these  pleas,  the  necessity  Is  im- 
posed on  us,  to  consider,  what  is  no  longer  a  novelty  but  a  very 
plain  matter,  and  that  is  the  legal  import  of  the  term  autrefois 
acquit.  It  is  a  plea  made  by  a  defendant  indicted  for  a  crime  or 
misdemeanor,  that  he  has  been  formerly  tried  and  acquitted  of 
the  same  offense.  To  be  a  bar  the  acquittal  must  have  been  by 
trial,  and  by  the  verdict  of  a  jury,  on  a  valid  indictment:  1 
Bouvier,  109.  To  render  the  plea  of  a  former  acquittal  a  bar, 
it  must  be  a  legal  acquittal  by  judgment  upon  trial,  by  a  verdict 
of  petit  jury:  1  Chit.  458.    These  authorities  prove  clearly,  that 
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« legal  aoqiiittal  by  judgment,  upon  trial,  by  yerdiot  of  a  petit 
juzy,  must  be  shown,  to  sustain  the  plea  of  autrefois  acqwU,  and 
bar  the  prooeedings. 

The  argument  for  the  accused  did  not  appear  directly  to  ques- 
tion the  iaruth  of  this  doctrine,  nor  "was  a  technical  defense  of 
autrefois  acquit  in  so  many  words,  insisted  upon;  but  it  was 
urged,  that  the  new  trial  granted  in  the  case  of  murder  wherein 
a  verdict  of  manslaughter  had  been  rendered,  and  the  subse* 
-quent  quashing  of  the  indictment  for  murder,  amount,  in  jud^ 
ment  of  law,  to  an  acquittal.  In  taking  this  grotmd,  the  opin- 
ion of  Judge  Story  in  United  States  t.  Oibert,  2  Sumn.  37,  seema 
chiefly  to  have  been  relied  upon.  It  is  there  asserted,  that  a 
new  trial  can  not  be  granted  in  a  capital  case,  because  it  would 
operate  an  acquittal  of  the  accused,  upon  the  common  law  maxim 
and  constitutional  provision  that  *'  no  x>erson  shall  be  subject, 
for  the  same  offense,  to  be  twice  put  in  jeopardy  of  life  and 
limb,''  which  is  now  well  understood  to  mean  no  more  than  thiit 
ti  man  shall  not  be  tried  twice  for  the  same  offense.  In  Eng^ 
land  there  is  no  doubt,  in  case  of  treason  or  felony,  that  a  new 
trial  can  ^ot  be  granted  when  the  proceedings  have  been  regular; 
but  if  the  conviction  appears  to  be  imjust  to  the  judge,  he  may 
respite  the  execution,  to  enable  the  defendant  to  apply  for  a 
pardon,  but  this  court  has  decided,  in  consonance,  as  it  thinks, 
with  the  great  current  of  American  dedsionB,  that  all  judges 
who  are  empowered  to  hear  and  determine  indictments  for  crime, 
are  invested  with  a  discretionary  power  to  grant  new  trials  in 
capital  cases  as  well  as  in  those  of  misdemeanor,  where,  upon  a 
sufficient  showing,  touching  the  merits  or  irregularities  in  the 
proceedings,  justice  and  humanity  demand  it. 

In  the  case  of  The  State  v.  Homsby,  8  Bob.  554  [ante,  306],  we 
irecognized  this  merciful  principle,  when,  in  awarding  >iini  a  new 
trial,  we  decreed  that,  ''  in  capital  cases,  upon  a  separation  of 
the  jury,  misconduct  and  abuse  will  always  be  presumed."  We 
can  not,  therefore,  in  this  instance,  give  to  the  opinion  of  Judge 
Story,  however  eminent  as  a  jurist  he  may  be,  the  weight  of  au- 
thority. In  the  case  in  which  it  was  delivered,  it  did  not  ac- 
quire the  force  of  authority,  since  the  other  judge  (Davis)  dif- 
fered in  opinion  with  Judge  Story  on  the  point;  and  we  are  yet 
to  be  informed  whether  it  has  succeeded  in  mtMng  many  con- 
verts anywhere.  The  learned  reasoning  of  Judge  Story  led  the 
prisoners  on  to  execution  upon  the  gallows,  to  prevent  their 
lives  from  being  twice  put  in  jeopardy,  thus  torturing  a  humane 
•constitutional  provision  in  their  favor,  into  one  of  hopeless  and 
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inevitable  death,  no  matter  how  unjust  and  grievous  the  sen- 
tence of  conviction.  In  the  case  of  The  ComrrumwedUh  v.  Oreen, 
17  Mass.  615, 633,  Judge  Parker  said,  "  the  court  had  authority 
to  grant  a  new  trial  after  conviction  of  a  capital  crime."  In 
The  People  v.  Jbwnsend,  1  Johns.  Cas.  104,  a  new  trial  was 
granted,  in  a  case  of  perjury,  because  the  verdict  of  the  juiy 
was  contrary  to  evidence.  See  also  the  same  principle  acknowl- 
edged in  The  People  v.  McKay,  18  Johns.  212.  Indeed  we  do 
not  regard  this  question  as  at  all  open  to  controversy,  and  have 
given  to  it  more  consideration  than  it  merited,  and  more,  it  may 
be,  than  was  expected  of  us.  We  have,  therefore,  no  doubt  of 
our  authority  to  grant,  and  of  the  defendant's  right  to  demand, 
the  new  trial  which  was  awarded  him  on  the  former  apx>eal. 
Let  us  now  inquire  into  the  legal  e£fect  of  that  new  trial,  in  view 
both  of  the  rights  of  the  accused  and  those  of  the  state.  What 
is  a  new  trial  ?  ' '  It  is  a  rehearing  of  the  case  before  another  jury ; 
but  with  as  little  prejudice  to  either  party  as  if  it  had  never 
been  heard  before.  No  advantage  is  to  be  taken  of  the  former 
verdict  on  the  one  side,  or  the  rule  of  court,  for  avrarding  such 
second  trial  on  the  other:"  8  Bl.  Com.  891.  A  new  trial  results 
then,  in  placing  the  case  exactly  in  the  position  it  occupied  be- 
fore there  had  been  a  trial,  in  relation  to  the  objects  for  which 
it  had  been  awarded,  and,  with  this  qualification,  all  proceed- 
ings are  set  aside  and  the  party  stands  as  if  he  had  never  been 
tried;  and  when  this  court,  on  the  former  appeal,  ordered,  that 
**  the  judgment  of  the  criminal  court  be  set  aside,  canceled,  and 
reversed,"  the  defendant  stood  again  before  that  court  as  he 
stood  before  the  trial — unprejudiced  and  in  the  full  possession 
of  all  his  rights,  just  as  they  existed  when  he  first  answered  to 
the  indictment.  But  the  new  trial  conferred  on  him  no  new 
rights. 

It  is  not  disputed  that  the  new  trial  was  awarded  at  the 
prayer  of  the  defendant;  and,  as  we  think,  in  accordance  with 
setUed  doctrine;  yet  it  has  been  argued  that,  in  seeking  and  ob- 
taining the  new  trial,  the  defendant  did  not,  by  legal  intend- 
ment, consent  to  be  tried  on  any  other  than  the  first  indictment, 
the  quashing  of  which,  under  the  circumstances,  was,  it  is  said, 
equivalent  to  an  acquittal.  Upon  the  maturest  reflection,  we 
think  that  no  such  pretension  can  be  legitimately  set  up  by  the 
defendant.  He  took  the  new  trial  with  all  its  legal  conse- 
quences and  contingencies;  and  if  the  attorney  general,  anterior 
to  the  first  trial  or  to  the  impaneling  of  a  jury  for  the  purpose 
of  a  trial,  could  have  entered,  as  we  doubt  not  he  could,  a  noUB 
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prosequi  on  the  indictment  which  was  then  pending  for  murder, 
and  institute  another  instantly  for  manslaughter,  without  there- 
by acquitting  the  accused  by  judgment  of  law,  he  certainly  had 
an  equal  right  to  adopt  that  course  after  the  new  trial  was 
awarded,  at  the  time  he  did  exercise  it  with  the  leave  of  the 
court.  All  former  proceedings  were  set  aside,  and  the  party 
stood  as  if  he  had  not  been  tried  at  all.  It  is  true,  the  verdict 
of  manslaughter  was  a  virtual  acquittal  of  the  charge  of  mur- 
der, for  which  grade  of  homicide  the  accused  could  not  have  been 
again  constitutionally  put  on  his  trial  under  the  first  indict- 
ment or  a  second;  yet  it  would  be  a  legal  solecism  to  say  he  was 
acquitted  of  the  manslaughter,  when  he  was  convicted  of  that 
offense  by  the  finding  of  the  juiy,  which  was  an  insuperable 
barrier  to  a  verdict  for  murder  only,  on  a  second  trial — ^the  new 
trial  having  been  granted  in  reference  to  the  fact  whether  the 
homicide  was  manslaughter  or  not.  In  other  words,  the  new 
trial  was  granted  as  to  the  crime  of  which  the  accused  was 
found  guilfy,  the  indictment  affording  only  the  form  of  bring- 
ing the  crime  before  the  court.  The  homicide  was  always  the 
same  in  fact.  It  was  pronounced  manslaughter  by  the  juiy. 
The  accused  succeeded  in  setting  that  verdict  aside,  to  be  tried 
again  for  the  same  fact.  It  was  the  fact,  and  not  the  form  of 
bringing  it  before  the  court,  which  the  accused  succeeded  in 
having  ordered  to  be  tried  again,  and  the  fact  is  now  brought 
before  the  court  in  a  form  most  favorable  to  the  accused.  It  is 
a  rule  of  law,  that  if  a  man  indicted  for  murder  is  found  guilty 
of  manslaughter,  he  can  not  again  be  indicted  for  murder,  if  the 
first  indictment  were  a  good  one;  and  if,  in  such  a  case,  a  new 
trial  is  awarded,  it  may  be  on  the  indictment  for  murder,  be- 
cause an  indictment  for  murder  includes  an  accusation  of  man- 
slaughter. We  can  see,  however,  no  legal  reason,  why,  in  a 
case  like  the  present,  the  attorney  general  might  not  enter  a 
nolle  prosequi  on  the  indictment  for  murder,  on  the  trial  of 
which,  manslaughter  was  the  verdict,  and  a  new  trial  granted, 
and  prefer  one  simultaneously  for  the  manslaughter.  It  neither 
compromises,  delays,  nor  takes  away  from  the  accused,  any  right 
or  privilege,  whilst  it  simplifies  the  prosecution. 

These  matters  disposed  of  in  this  manner,  we  are  to  inquire 
into  the  effect  of  the  noUe  prosequi,  and  of  the  right  of  the  attor- 
ney general  to  enter  it  in  this  case.  The  effect  of  a  nolle  prosequi, 
when  obtained  is  to  put  the  defendant  without  day;  but  it  does 
not  at  all  operate  as  an  acquittal,  for  he  may  afterwards  be  re- 
indicted, and,  even  upon  the  same  indictment,  fresh  process  may 
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he  awarded:  1  Chit.  470, 480.  A  nolle  prosequi  neither  amounis 
ix>  an  acquittal  nor  to  a  pardon,  but  is  simplja  discharge  of  a  jMir- 
ticular  indictment  upon  which  it  is  entered,  and  is  no  bar  to  a 
future  indictment  for  the  same  o£fense :  CommonweaUh  v.  Wheeler ^ 
2  Mass.  172;  CommonweaUh  v.  Brigga,  7  Pick.  179. 

A  noUe  prosequi  is  now  held  to  be  no  bar  to  a  future  action  for 
the  same  cause:  2  Bouvier,  103.  To  this  point,  these  authori- 
ties we  think  ample.  Now  as  to  the  right  of  the  attorney  gen- 
eral to  enter  a  nolle  prosequi,  as  to  the  indictment  for  murder, 
and  to  prefer  the  one  for  manslaughter.  After  much  investiga- 
tion in  the  case  of  T?ie  State  v.  Brown,  decided  by  this  court,  8 
Bob.  666,  we  held  that  "  the  attorney  general  may  at  any  time 
before  a  defendant  has  been  actually  tried,  on  application  to  the 
<}ourt,  have  an  indictment  quashed,  if  the  prosecution  is  in  good 
faith,  and  not  instituted  from  malicious  motives,  or  for  the  pur- 
poses of  oppression;  and  that  the  presiding  judge  will  take  care 
to  prevent  abuse  and  oppression,  by  not  permitting  a  capricious, 
arbitrary,  or  malicious  exercise  of  the  power."  Upon  a  view  of 
all  the  authorities  bearing  upon  this  question,  we  are  satisfied, 
that  at  all  stages  of  a  criminal  prosecution  before  a  jury  is  im- 
paneled, the  attorney  general  possesses  an  arbitraiy  control 
^ver  his  indictments,  and  that  he  may  enter  a  noUe  prosequi  as 
to  them,  at  pleasure,  without  the  consent  of  the  court  or  of  the 
accused,  and  not  run  cotmter  to  the  fifth  article  of  the  amend- 
ments to  the  constitution  of  the  United  States.  But  when  the 
jury  has  been  charged  with  the  trial  of  a  case,  this  right  of  the 
attorney  general  is  suspended,  or  at  least  qualified,  and  can  not 
be  exercised  against  the  consent  of  the  court,  which  will  in  no 
case  giant  it,  if  the  defense  appears  ample,  or  if  the  motion  ap- 
pears not  to  be  in  good  faith,  and  to  promote  the  ends  of  justice. 
This  right  may  be  exercised,  even  after  conviction,  when  it  is 
clear  that  no  judgment  can  be  pronounced  on  the  verdict,  on  ac- 
count of  defects  in  the  indictment.  But  whether  this  power, 
^ven  with  the  permission  of  the  court,  can  be  exerted,  without 
working  an  acquittal  of  the  accused,  after  the  jury  impaneled  to 
try  have  received  the  charge  of  the  court,  and  retired  to  consider 
-oi  their  verdict,  it  is  unimportant  here  to  inquire;  because,  as 
has  been  said,  the  nolle  prosequi  in  this  case  was  entered  at  a 
time  when  the  attorney  general  needed  not  even  the  consent  of 
the  court  or  the  accused  to  justify  it;  that  is  to  say,  before  the 
iMscused  had  been  put  on  his  trial,  after  the  granting  of  the  new 
'trial,  which  placed  the  case  as  to  the  fact  of  manslaughter  pre- 
Hsisely  where  it  was  before  there  had  been  any  trial  at  all.    We 
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^ondnde,  therefore,  that  tlie  attorney  general  had  a  right,  in  this 
instance,  to  enter  the  nolle  prosequi  upon  the  indictment  for  xnnr- 
*der,  and  bring  one  forward  for  manslaughter;  and  that  the  ac- 
tion of  the  court  and  of  the  attorney  general  was  in  good  faith 
^md  not  unfavorable  to  any  right  of  the  accused,  who  can  not, 
in  consequence  thereof,  claim  to  have  been  acquitted  in  fact  or 
inlaw. 

No  objection  was  raised  by  the  state  to  the  right  of  the  ao- 
•cused  to  bring  this  appeal  from  a  preliminary  decision  or  inter- 
locutory decree  of  the  criminal  court,  and  we  have  considered 
the  merits  of  the  case  as  though  such  right  existed;  but  it  is 
not,  therefore,  to  be  concluded  that  we  mean  to  sanction  such  a 
practice.  On  the  contrary,  we  do  not  think  that  an  appeal 
would  lie  in  the  case,  as  the  right  accrues,  only  after  verdict  and 
judgment  and  sentence;  and  if  the  attorney  general  had  made  a 
motion  to  dismisfl  the  appeal,  we  should  have  felt  bound  to  sus- 
tain it. 

The  judgment  of  the  criminal  court  overruling  the  prisoner's 
pleas  in  bar  is  affirmed,  and  it  is  ordered,  that  the  case  be  re- 
manded, to  be  proceeded  in  according  to  law. 

A1TTBXFOI8  Acquit. — ^Trial  and  aoqaittal  of  a  criminal  by  the  ooort  aittiiig 
without  a  jury,  is  not  available  nnder  the  plea  of  atUrtfoia  (tequU,  npon  a 
«eoond  trial  for  the  same  offense,  where,  npon  the  first  trial,  the  state  had  in* 
listed  npon  a  jury:  Staie  ▼.  Mead^  90  Am.  Dec  661;  and  see  ComfnumweaUk 
T.  SiymermlUt  5  Id.^514.  As  to  whether  a  verdict  of  acquittal  can  be  set  aside, 
«ee  the  note  to  8taU  v.  Solomons,  27  Id.  469. 

Jbopasdt,  what  Constitutes:  See  the  note  to  State  v.  McKee,  21  Am. 
Dec.  499,  discussing  this  subject:  SUUe  v.  Bay^  33  Id.  90;  Dunn  v.  Stale,  35 
td.54. 

Nolls  Prosxqui. — ^A  noUe  proeequi  may  be  entered  at  any  time  until  tha 
Jury  is  charged,  but  can  not  be  entered  afterwards;  and  the  effect  of  entering 
4k  nolle  prosequi  after  the  jury  is  charged,  is  an  acquittal  of  the  prisoner:  State 
T.  McKee,  21  Am.  Dec.  499;  see  also  Yoeum  v.  Polly,  36  Id.  583;  People  v. 
McLeod,  37  Id.  328;  State  v.  IVhUtier,  38  Id.  272. 

Thx  fkikoipal  cask  was  before  the  court  at  a  previous  term:  See  ante,  30B. 


SmoN  V.  Brasheab. 

[9  BOBIKMN,  09.] 

CtDonp  ENOAonro  a  Law  Fikm  upon  a  Conditional  Fbx  can  not  aet  np 
as  a  defense,  to  an  action  by  them,  that  one  of  them  never  took  part  bk 
the  trial  of  the  case.  Business  intrusted  to  two  proff^siooal  m&Of 
ciated  as  partners,  may  be  attended  to  by  either. 

'The  facts  appear  in  the  opinion. 

Dao.  ToL.  XLI~21 
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Durighif  for  the  appellant. 

JUdskeUf  and  T.  H.  and  W.  B.  Leura,  for  tho  npx>elle68. 

By  Court,  Mobpht,  J.    Ethan  Allen  bought,  in  December,. 
1888,  an  undiyided  half  of  a  tract  of  land  on  the  Bayou  Bceuf  ai 
a  sheriff's  sale,  made  in  the  suit  of  Thomas  Barrett  t.  Bobert  J. 
Walker,    William  Bigler,  who  held  the  other  undivided  half  in 
partnership  with  Walker,  retained  possession  of  the  land  and 
refused  to  recognize  the  rights  acquired  by  Allen  under  the  sher- 
iff's sale,  which  conduct  induced  Allen  to  bring  a  suit  against 
Bigler  in  1839.    About  the  same  time  Walker  instituted  an  ao* 
tion  to  have  the  sheriff's  sale  to  Allen  annulled,  on  varioua 
grounds,  which  are  fully  set  forth  in  the  report  of  the  case  to 
be  found  in  Walker  t.  Alien,  19  La.  307.    Allen  engaged  th» 
professional  services  of  the  plaintiffs  to  attend  to  these  suits,  and 
entered  into  a  written  agreement  binding  himself  to  pay  them 
a  fee  of  five  hundred  dollars  in  case  of  success,  and  two  hun* 
dred  and  fifty  dollars  in  case  they  did  not  succeed.    Allen  after- 
wards transferred  all  his  rights  to  the  property  on  Bayou  BoBuf 
to  the  present  defendant,  who,  among  other  stipulations  in  the 
deed  of  sale,  assumed  to  pay  all  lawyer's  fees,  costs,  etc.,  in- 
curred by  Allen,  and  accordingly  signed  the  written  agreement 
previously  entered  into  with  the  plaintiffs.     The  two  suits  were 
prosecuted  to  a  successful  termination.     The  defendant  having 
refused  to  pay  the  fee  of  five  hundred  dollars  agreed  to  in  case 
of  success,  the  present  suit  was  brought.    The  defense  is,  that 
Edward  Simon,  who  was  placed  upon  the  bench  of  the  supreme 
court  of  the  state  some  time  after  the  inception  of  these  suits,^ 
never  after  appeared  in  them,  nor  rendered  any  service  to  the 
defendant.     The  jury  to  whom  this  case  was  submitted  below 
brought  in  their  verdict  in  favor  of  the  plaintiffs,  whereupon,, 
judgment  having  been  entered  up  in  their  favor,  the  defendant 
apx)ealed. 

It  is  difficult  to  perceive  the  force  of  the  defense  set  up  in 
this  case.  Had  E.  Simon  bestowed  upon  the  appellant's  busi- 
ness the  utmost  personal  care  and  attention,  he  could  not  have^ 
achieved  for  liiwi  more  than  was  actually  obtained,  to  wit,  a 
judgment  in  his  favor  in  both  suits.  The  pleadings  in  the  case 
are  drawn  up  by  Simon,  and  signed  in  the  name  of  Simon  and 
Maskell,  and  it  appears  that  he  engaged  distinguished  counsel 
to  assist  his  former  partner  in  the  argument  of  the  case  before 
the  appellate  court;  but  even  had  he  not  done  so,  and  had  Mas- 
kell idone  conducted  the  suits  and  gained  them,  the  defense  now 
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made  would  not  have  been  listened  to.  When  business  is  in- 
trusted to  two  professional  gentlemen,  associated  for  the  prac- 
tice of  the  law,  it  may  be  attended  to  by  either,  and  the  client 
complains  with  bad  grace,  especially  when  he  has  gained  his  suit. 

It  has  been  urged  that  the  verdict  in  this  case  is  not  in  the 
form  required  by  article  522  of  the  code  of  practice,  as  it  men- 
tions no  specific  sum.  The  defendant  could  have  had  this  de- 
fect of  form  corrected  before,  or  have  made  it  a  distinct  ground 
for  a  new  trial.  He  has  done  neither:  Code  of  Practice,  art. 
628. 

Judgment  aiBtened. 

CoNTiNOBNT  Fbes:  See  ThaUMmer  v.  Brinckerhoff,  16  Am.  Deo.  821,  nottti 


New  Orleans  and  Oarrollton  R.  R  Co.  v.  Ejseb. 

[9  BOBIXBON,  133.] 

SxRvics  OF  Nones  of  Protest  on  ak  Execittor  of  a  Deceased  Iv- 
DORSER,  after  the  heir  had  come  forward,  been  admitted  as  heir,  given 
secnrity,  and  taken  posseBsion  of  the  property,  but  before  the  executor 
has  rendered  to  the  heir  any  account,  or  received  from  him  the  sums 
necessary  to  pay  the  debts,  is  good. 

Cbxditors  mat  Look  to  the  Executor  as  the  Proper  Representativx 
of  the  estate,  until  he  has  been  duly  discharged,  especially  when  the  heir 
resides  oat  of  the  state. 

KoncB  OF  Protest  Deposited  in  the  Post-office  at  Providence,  where 
the  note  was  payable  and  protested,  is  sufficient,  if  it  is  shown  that  thm 
residenoe  of  the  person  to  be  notified  is  fifteen  miles  from  there,  but  that 
he  receives  his  letters  at  Providence. 

AonoN  against  Kerr,  the  maker  of  a  note,  and  Margaret  Bar- 
ker, the  legatee  and  heir  of  one  Harding,  the  indorser  of  the 
note.  Judgment  was  given  against  the  maker,  but  in  favor  of 
Barker.  Plaintiff  appeals  from  the  judgment  in  favor  of  Bar- 
ker.     Other  facts  appear  in  the  opinion. 

Selby,  for  the  appellant. 

WUson,  for  the  appellee. 

By  Court,  Buulabd,  J.  Two  questions  are  presented  for  our 
solution  in  this  case:  1.  Whether  the  executor  of  a  deceased  in- 
dorser was  the  proper  person  on  whom  to  serve  notice  of  pro- 
test, after  the  instituted  heir  had  come  forward,  been  admitted 
as  heir,  and  given  security  and  taken  possession  of  the  property, 
but  before  the  executor  had  rendered  to  the  heir  any  account, 
or  received  from  her  the  sums  necessary  to  pay  the  debts;  and,  1 
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Whether  the  notice  of  protest  advertised' to  the  executor  at  Prov* 
idence,  and  deposited  in  the  post-office  at  that  place,  where  the 
note  was  payable  and  was  protested,  be  sufficient,  it  being  shown 
that  his  residence  is  about  fifteen  miles  from  Proyidence,  in  the 
same  parish,  and  that  he  was  in  the  habit  of  receiving  his  letters 
at  the  Providence  post-office. 

1.  John  D.  Harding,  the  indorser,  died  before  the  note  fell 
due,  and  William  G.  Holmes  was  duly  qualified  as  executor  of 
his  last  will,  by  which  he  instituted  his  sister,  Margaret  Barker, 
of  Mississippi,  his  universal  legatee.  Early  in  May,  1843,  she 
presented  a  petition  to  the  court  of  probates  to  be  admitted  as 
heir  of  her  brother  with  the  benefit  of  inventory,  and  was  ad- 
mitted as  such  on  giving  security  to  the  satisfaction  of  the  court; 
and  the  executor  at  the  same  time  ordered  to  b^  notified,  and  to 
account  to  the  court  for  all  the  acts  done  by  him  as  such  exec- 
utor. On  the  tenth  of  November  she  gave  the  bond  required, 
but  it  is  not  shown  that  the  executor  had  rendered  any  accotmt, 
or  been  discharged  on  the  twelfth  of  December,  when  the  note 
was  protested.  It  is  contended  by  the  counsel  for  the  appellant, 
that  under  the  act  of  1837,  testamentary  executors  continue  to 
exercise  their  functions  until  the  estates  which  they  administer 
shall  be  entirely  settled.  We  think  this  provision  does  not  ex- 
clude the  right  of  the  heir  at  law,  or  the  instituted  heir,  to  put 
an  end  to  the  functions  of  the  executor  by  claiming  the  estate, 
and  being  put  in  possession;  but  we  are  of  opinion  that  the 
creditors  may  well  look  to  the  executor  as  the  proper  represen- 
tative of  the  estate  until  he  has  been  duly  discharged,  especially 
when  the  instituted  heir  resides  out  of  the  state.  The  evidence 
in  the  record  does  not  show  that  the  executor  had  any  notice  of 
these  proceedings  in  the  court  of  probates.  We  so  held  in 
TofU  V.  Lewis,  Executor,  2  Rob.  351. 

2.  The  note  was  protested  at  Providence,  in  the  parish  of  Oar- 
roll,  and  the  notice  was  served  as  shown  by  the  evidence,  to 
wit,  the  testimony  of  the  notary,  by  addressing  a  letter  to 
Holmes,  as  executor  of  the  last  will  of  the  indorser,  at  that 
place,  which  was  deposited  in  the  post-office  on  the  same  day. 
It  is  not  pretended  that  the  notice  did  not  contain  a  sufficient 
description  of  the  note.  The  residence  of  the  executor  is  shown 
to  be  about  fifteen  miles  from  Providence,  in  the  same  parish; 
that  although  there  is  a  post-office  in  the  state  of  Mississippi,  at 
Princeton,  nearer  the  house  of  the  executor,  it  is  not  proved 
that  he  ever  receives  any  letters  or  papers  there,  but  that  he  is 
in  the  habit  of  receiving  his  letters  at  the  post-office  in  Provi- 
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dence.  The  postmaster  at  the  latter  place  testified,  that  Holmes 
receives  his  letters  at  his  office;  that  sometimes  he  comes  or 
sends  for  them  once  a  week,  sometimes  once  a  month,  and  some- 
times not  so  often;  and  that  if  aletterwere  left  at  his  post-office 
for  Holmes,  directed  to  Providence,  La.,  it  would  be  pat  in  his 
box,  and  remain  until  called  for,  and  that  he  would  not  send  it 
to  >i™  by  mail.  The  direction  of  the  note  in  this  case  appears 
to  us  in  compliance  with  the  second  section  of  the  act  of  1827, 
which  directs  the  notaiy,  when  the  party  to  be  notified  does  not 
reside  in  the  city  or  town  where  the  protest  is  made,  to  put  the 
notice  in  the  nearest  post-office,  addressed  to  him  at  his  domi- 
cile, or  usual  place  of  residence:  B.  &  O.'s  Dig.  43. 

In  the  case  of  NoU,  Execvior,  v.  Beard,  we  held  that  the  ad* 
dress  of  the  notice  to  the  indorser  at  Pecan  Qroxe  post-office, 
was  sufficient,  that  office  being  within  the  known  domicile  of 
the  defendant,  and  nearest  his  residence:  16  La.  308.  Li  The 
Bank  of  Lawmana  v.  Watson,  the  notice  was  deposited  in  the 
post-office  at  Baton  Bouge.  The  defendant  resided  at  some  dis- 
tance from  town,  in  the  same  parish,  and  there  was  a  post-office 
nearer  to  him;  but  the  postmaster  at  Baton  Bouge  deposed  that 
the  defendant  received  his  letters  and  newspapers  at  the  office 
in  town,  and  had  directed  them  to  be  retained  for  him  and  not 
forwarded  by  mail.  The  notice  was  held  good,  although  the 
parish  of  East  Baton  Bouge  was  not  written  on  the  notice:  15 
Id.  88. 

In  the  case  now  before  us  it  appears  that  the  executor  had  a 
box  in  the  post-office  at  Providence,  which  circumstance  we  re- 
garded, in  the  case  of  Mead  v.  Carnal  and  Bryce,  6  Bob.  552  [39 
Am.  Dec.  552],  as  a  tacit  instruction  to  the  postmaster  to  retain 
any  letters  or  papers  to  the  address  of  the  owner  of  the  box. 
Upon  the  whole  we  conclude,  that  the  court  below  erred  in  giv- 
ing judgment  and  nonsuit  against  the  plaintiff. 

It  is  ilierefore  ordered  and  decreed,  that  the  judgment  of  the 
district  court  be  avoided  and  reversed,  and  that  the  plaintiffs  re- 
cover of  Margaret  Barker,  the  beneficiary  heir  of  John  D.  Hard- 
ing, deceased,  the  sum  of  one  thousand  six  hundred  and  seventy- 
one  dollars  and  eighty-four  cents,  with  interest  at  the  rate  of 
seven  per  cent,  per  annum,  from  the  twelfth  day  of  December, 
1843,  until  paid,  with  costs  in  both  courts. 


KonoB  or  Dishokob  or  Notes  and  Bilu,  how  Madb:  For  fall  disciusioD 
see  note  to  Ranwrti  v.  Mack,  38  Am.  Deo.  607-616.  For  notioe  by  mail,  when 
saffident,  aee  caaes  in  this  series  collected  in  note  to  Fish  v.  Jackman,  96  IcL 
771. 
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BoxiTH  V.  Route. 

[9  Boannov,  224.] 

Masbiaob  m  Mnsnaippi,  with  thb  Intention  ov  Maxuto  LovnoAirA 
VBM  BI8IDXN0B  of  the  parties,  and  remoying  there  within  a  rMHonihla 
tima  in  parsnanoe  of  such  intention,  is  governed  by  the  laws  of  tfait 
latter  plaoe  with  respect  to  the  wife's  separate  property  at  the  time  ci 
the  marriage. 

Thb  facts  soffidently  appear  in  the  opinion. 

Stacy  and  Sparrow,  for  the  plaintiff. 

F.  H.  and  T.  P.  Farrar,  for  the  appellants. 

ByOonrt,  Bullabd,  J.  In  this  case  the  plaintiff  sues  her  hus- 
band for  a  separation  of  property.  She  alleges  that,  in  October, 
1815,  she  intermarried  with  him  in  Adams  county,  Mississippi 
territory,  and  that  he  then  resided  in  the  parish  of  Ooncordia. 
That  soon  after  their  marriage,  in  pursuance  of  a  well-known, 
previously  expressed  intention  of  both  parties,  they  removed  to 
his  domicile  and  residence  in  the  parish  of  Concordia.  That  she 
was  then  owner  of  a  considerable  property  in  her  own  right, 
which,  after  the  marriage,  was  paid  over  to,  and  received  by  her 
said  husband.  She  also  enumerates  several  slaves  and  their  in- 
'  erease,  whom  she  alleges  are  in  possession  of  her  husband,  who, 
it  is  averred,  is  in  embarrassed  circumstances.  The  Agricultural 
Bank  of  Natchez  and  James  Brown  of  New  York,  alleging  them* 
selves  to  be  creditors  of  the  defendant  to  a  large  amount,  in- 
tervened and  made  opposition  to  the  plaintiff's  pretensions. 
They  deny  that  the  plaintiff  has  any  rights;  they  allege,  on  the 
contrary,  that  the  parties  were  married  and  domiciled  in  the  ter- 
ritory of  Mississippi,  where,  by  law,  the  personal  property  owned 
by  the  wife  before  the  marriage,  vests  absolutely  in  the  husband. 
lliiB  is  admitted  to  be  the  law  of  that  territory.  The  plaintiff 
had  judgment  according  to  the  prayer  of  her  petition,  and  the 
intervenors  prosecute  the  present  appeal. 

There  appears  to  be  no  difficulty  in  relation  to  the  amount  of 
ihe  property  owned  by  the  plaintiff;  and  the  only  important 
question  which  the  case  presents,  relates  to  the  matrimonial 
domicile  of  the  parties.  According  to  the  well-settled  doctrine 
-of  the  law,  if  the  parties  contracted  marriage  with  a  bonafida 
intention  of  making  Louisiana  the  place  of  their  common  or 
matrimonial  residence,  and,  in  pursuance  of  such  intention,  did 
within  a  reasonable  time,  become  domiciled  in  this  state,  then 
the  property  belonging  to  the  wife  before  marriage,  and  received 
ty  the  husband  afterwards,  or  at  the  time,  remained  her  sepa* 
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rate  estate,  aocording  to  the  laws  of  Louisiana:  Le  Breton  ▼• 
Noucket,  8  Mart.  60  [6  Am.  Dec.  786];  Ibrd^s  Curator  t.  Ibrd,  2 
Mart.  (N.  S.)  674  [14  Am.  Dec.  201];  Story  on  Conf.  L.,  No.  191 

The  evidence  shows  that  the  plaintiff  was,  at  the  time  of  her 
marriage,  an  orphan,  residing  with  her  uncle  in  the  Mississippi 
territory,  and  that  Bouth  was  a  minor,  managing  the  plantation 
•of  his  father,  in  the  state  of  Louisiana.    Judge  Perkins,  a  per- 
fectly disinterested  witness,  states  that  he  had  known  the  parties 
trom  an  early  period.     The  defendant,  before  his  marriage, 
<UTided  his  time  between  his  father's  residence  in  Natchez,  and 
his  plantation  on  Lake  St.  Joseph,  in  the  parish  of  Concordia. 
In  1814,  he  was  his  father's  overseer  on  the  same  plantation. 
In  1816  his  time  was  again  divided  between  his  father's  resi* 
4ence  and  plantation.     After  their  marriage  they  resided  to- 
gether on  Lake  St.  Joseph,  until  about  1820  or  1822,  and  then 
often  at  their  city  residence,  Natchez.    Witness  is  not  aware 
that  Bouth  ever  relinquished  his  citizenship  in  Louisiana.    He 
kept  up  two  establishments;  one  for  the  advantage  of  society, 
and  the  other  for  profit.    He  states  that  Bouth  was  more  than 
once  elected  to  the  legislature,  and  was  often  a  member  of  the 
police  jury.    This  witness  can  not  say  what  were  the  intentions 
of  the  parties  as  to  residience,  but  thinks  it  most  likely  that  they 
intended  to  reside  in  Louisiana,  as  Mr.  Job  Bouth  told  him, 
he  had  paid  his  son  John,  the  defendant,  five  hundred  dollars  a 
year  as  an  overseer  for  him,  prior  to  his  marriage,  and  that  he 
sanctioned  his  marriage,  young  as  he  was,  on  condition  that  he 
would  reside  with  his  family,  on  his  (Job  Bouth's)  plantation,  in 
Concordia;  and* that  he  was  to  pay  him  hire  for  Mrs.  Bouth's 
negroes  one  thousand  five  hundred  dollars,  to  be  added  to  the 
five  hundred  dollars  as  overseer,  making  two  thousand  dollars. 
He  was  to  pay  his  son  annually  for  his  services,  and  the  use  of 
her  property.     They  did  reside  on  his  father's  plantation  some 
two,  three,  or  four  years;  afterwards  at  Hollywood,  the  resi- 
dence of  John  Bouth,  on  Lake  St.  Joseph,  until  after  the  com* 
pletion  of  their  town  house,  after  which  their  time  was  measur- 
ably divided  between  the  two  places.     It  is  clearly  shown  that, 
soon  after  the  marriage,  the  parties  did  remove  to,  and  estab- 
lish their  matrimonial  domicile  in  Louisiana;  and  several  wit- 
nesses, whose  testimony  is  unimpeached,  have  testified  that  this 
removal  was  in  pursuance  of  a  previous  declared  intention  of 
the  parties. 

The  evidence  of  citizenship  of  John  Bouth  from  1814  till  1822» 
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is  full  and  condusiye.  We  find  him  representing  his  neighbor- 
hood in  Che  police  jury;  sometimes  his  parish  in  the  house  of 
representatiTes  of  the  general  assembly,  and  frequently  in  at- 
tendance upon  the  courts  as  a  grand  or  petit  juror;  in  short  per- 
fuipning  the  various  actions  of  a  citizen.  If,  in  1833,  he  made^ 
a  formal  declaration  of  his  intention  to  make  the  said  parish  of 
Ooncordia  his  sole  and  exclusive  domicile,  it  by  no  means  im- 
plies that  in  law,  his  domicile  was  not  in  fact  previously  there; 
and  we  can  regard  that  declaration  as  having  no  other  effect  than 
to  give  public  notice,  that,  although  a  part  of  the  year  was  spent 
in  a  place  which  offered  greater  resources  in  a  social  point  of 
view,  and  especially  for  the  education  of  his  children,  yet  he 
still  retained  the  parish  of  Ooncordia,  as  his  sole  legal  domicile. 

The  intervenors  have  pleaded  the  prescription  of  five,  ten, 
twenty,  and  thirty  years;  but  their  counsel  has  not  explained  ta 
us  by  what  part  of  the  code,  or  the  laws  of  the  land,  the  claims- 
of  the  wife  against  the  husband  can  be  lost  by  prescription,  dur- 
ing the  existence  of  the  marriage.  Upon  the  whole  we  conclude, 
with  the  district  court,  that  the  rights  of  the  parties  are  to  he- 
governed  by  the  laws  of  Louisiana. 

Judgment  affirmed. 


Law  Governing  the  Mutual  Bights  of  Mabbibd  PBBsoirs:  See 
ard  Y.  OUizeiu^  Bank,  28  Am.  Deo.  132;  Hicks  v.  Pope,  Id.  142. 

WiFB*s  Bights  will  be  Gk)VERNSi>  bt  the  Law  of  the  oountiy  into  whiob- 
■he  intended  to  remove  at  the  time  of  the  marriage,  if  saoh  removal  is  after- 
wards made:  See  Ford*8  Cfurator  v.  Ford,  li  Am.  Dec.  201;  Murphif  v.  Jlftir> 
pk^,  12  Id.  475,  and  note;  Mtdvfoy  v.  Needham^  8  Id.  133,  and  note;  ale» 
note  to  Le  BreUm  v.  Nouehet,  6  Id.  738. 


Clay  v.  Ballabd. 

[9  BoBuraov,  806.] 

Oqxtbaot  will  kot  be  Presumed  to  have  Imposed  an  Absusd  or  Ix* 
P08SIBLB  Condition  on  one  of  the  parties,  but  will  be  interpreted  as  the 
parties  most  be  sappoeed  to  have  understood  the  condition  at  the  time. 

Conditional  Obligation  to  Pat  an  Attorney  an  Extra  Feb  in  Gaeb 
OF  Success  in  an  action  in  which  the  obligor  is  not  a  party,  is  given  npon 
A  valid  and  sufficient  consideration,  if  such  obligor  is  a  party  to  other 
suits  in  which  the  same  question  is  involved. 

Aotion  upon  a  promissory  note,  signed  by  one  Slaughter  for 
one  thousand  and  by  defendant  for  four  thousand  dollars.  The 
condition  annexed  to  the  note  is  quoted  in  the  opinion.  The  de- 
fense is,  that  defendant  was  not  a  party  to,  nor  directly  in« 
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terested  in,  the  suit  of  Oroves  v.  Slaughier,  and  that  he  belieyed 
at  the  time  he  gave  the  note,  that  a  decision  by  the  supreme 
court  of  the  United  States  in  that  case  would  be  binding  on  the 
courts  of  the  state  of  Mississippi,  and  compel  them  to  decide  all 
similar  questions  arising  before  them,  in  the  same  way.  That 
said  decision  has  no  binding  force  upon  the  said  state  courts, 
and  hence  is  of  no  value  legally  or  morally  to  defendant,  and 
that  therefore  said  note  was  given  without  a  consideration. 
Other  facts  appear  in  the  opinion. 

B.  H,  Chinn  and  R.  Hunt,  for  the  appellant. 

Chymes,  for  the  defendant. 

By  Court,  Bxtllabd,  J.  The  defendant,  having  an  interest  in 
the  question  involved  in  the  case  of  Orcves  v.  Slaughter,  16  Pet. 
449,  then  pending  in  the  supreme  court  of  the  United  States,  in 
which  the  plaintiff,  together  with  other  eminent  counsel,  was 
ei^gaged  for  the  defendant  in  error,  and  before  the  argument  of 
the  case,  inclosed  to  him  his  conditional  obligation  for  four 
thousand  dollars,  as  an  extra  fee.  The  condition  expressed  on 
the  face  of  the  obligation,  as  will  be  seen  by  reference  to  the 
note,  in  the  statement  of  facts,  was,  ''that  the  decision  of  the 
said  court,  in  the  said  case,  settled  fully  the  question  as  to  the 
validity  of  aU  contracts  for  the  sale  of  slaves  in  the  state  of 
Mississippi,  since  the  year  1833,  or  between  the  year  1883  and 
the  time  when  the  Mississippi  legislature  passed  the  act  fixing 
the  penalty  for  the  introduction  of  slaves,  say  about  May,  or 

'  June,  1837."  The  plaintiff  brings  the  present  action  to  enforce 
that  obligation,  on  the  allegation  that  the  condition  has  been 
complied  with  and  accomplished;  and  he  is  appellant  in  this 
court  from  a  judgment  against  him  in  the  commercial  court. 

The  new  constitution  of  the  state  of  Mississippi  contains  the 
following  clause:  ''The  introduction  of  slaves  into  this  state  as 
merchandise,  or  for  sale,  shall  be  prohibited  from  and  after  the 
first  day  of  May,  1833,  provided  that  the  actual  settler,  or  set- 
tlers, shall  not  be  prohibited  from  purchasing  slaves  in  any  state 
in  this  union,  and  bringing  them  into  this  state  for  their  own 

*  individual  use,  until  the  year  1846."  Slaughter  having  sold 
slaves  in  that  state,  which  had  been  carried  there  for  sale,  after 
May,  1833,  and  before  1837,  sued  for  the  price,  and  the  question 
which  tlie  case  presented  was,  whether  the  above  recited  clause 
in  the  constitution  was,  per  ae,  prohibitory,  independently  of 
any  legislative  enactment,  so  as  to  render  void  any  contract 
made  in  contravention  of  it.    It  was  not  until  several  years  after 
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ihe  contract  in  question,  that  the  legislature  acted  in  relation  to 
the  matter,  and  provided  for  the  infliction  of  certain  penalties. 
In  the  mean  time,  contracts  to  a  yast  amount  had  been  entered 
into  by  various  dealers  in  slaves,  and,  among  others,  by  the  pres- 
ent defendant.  The  defense  had  been  made  in  different  courts, 
and  in  relation  to  contracts  involving  a  large  amount,  that  such 
contracts  were  void  under  the  constitution  itself,  independently 
of  any  legislative  enactment.  The  defendant,  therefore,  was  soli- 
citous to  have  a  decision  of  the  supreme  court  of  the  United 
States,  which  should  settle  that  question,  to  wit,  "  the  validity 
of  all  contracts  for  the  sale  of  slaves  in  the  state  of  Mississippi, 
-since  the  year  1833,  or  between  the  year  1833  and  the  time  when 
the  Mississippi  legislature  passed  the  act  fixing  the  penalty  for 
-the  introduction  of  slaves,"  etc. 

On  recurring  to  the  decision  of  the  supreme  court  of  the 
United  States  in  that  case,  Oroves  v.  Slaughter,  15  Pet.  449,  it 
will  be  perceived  that  the  court  did  decide,  that  the  contract 
sued  on  was  a  valid  and  binding  contract;  that  the  plaintiff  be- 
low had  judgment;  that  the  court  expressly  decided  that  the 
clause  in  the  constitution  was  only  directory  to  the  legislature, 
and  did  not,  per  se,  import  an  absolute  prohibition;  and  conse- 
quently, that  sales  of  slaves  brought  into  the  state  after  May» 
1833,  as  merchandise,  and  for  sale,  were  valid  contracts.  As 
between  the  parties,  and  in  relation  to  that  particular  contract, 
the  judgment  was  full,  final,  and  conclusive.  It  has  the  force 
of  res  adjudicaJta;  and  there  is  every  reason  to  suppose  that  the 
same  court  will,  in  similar  cases,  come  to  the  same  conclusion.. 

But  it  is  contended  that  the  decision  has  not  fully  settled  the 
question  as  to  all  similar  contracts;  that,  on  the  contrary,  the 
courts  of  the  state  of  Mississippi  have  uniformly  disregarded 
4ihat  decision,  and  maintained  a  doctrine  diametrically  opposite 
thereto;  that  they  regard  the  constitution  as  having  the  para- 
mount authority  of  the  supreme  law;  as  settling  the  public 
policy  independently  of  the  legislature;  and  consequently,  all 
contracts  entered  into  in  contravention  of  it,  as  void.  This  is 
undoubted;  and  this  court  has,  on  one  occasion,  unanimously » 
and  after  solemn  argument  and  mature  consideration,  come  to 
the  same  conclusion,  in  a  case  in  the  western  district:  Gotten 
V.  O'Brien,  6  Rob.  115.  But  the  question  is,  how  the  par- 
ties must  be  supposed  to  have  understood  the  condition  at  the 
time.  It  can  not  be  imagined  that  the  defendant  intended 
to  impose  either  an  absurd,  or  an  impossible  condition;  and  to 
'make  the  payment  of  the  additional  fee  depend  upon  the  fact. 
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that  the  judgment  to  be  pronotmced  by  the  court  in  the  case  of 
Oroves  t.  SUmgJUer,  to  ^hich  the  defendant  Ballard  was  not  a 
party,  should,  in  all  courts,  and  between  all  parties,  whenever  a 
similar  question  should  arise,  cany  with  it  the  absolute  author- 
ity  of  the  thing  adjudged.  No  man  in  his  senses  would  enter 
into  any  such  engagement.  If  Ballard  had  been  asked  at  the 
time,  what  he  understood  by  fully  settling  the  question  as  to  the 
validity  of  all  such  contracts,  he  would  probably  have  answered, 
«o  far  as  the  question  can  be  finally  settled  in  that  case,  by  the 
iiupreme  court  of  the  United  States  affirming  the  validity  of  that 
<ilaBa  of  contracts.  He  can  not  be  supposed  ignorant  of  the 
principle,  that  the  question  presented  in  that  case  is  not  of  the 
peculiar  ressort  of  the  federal  judiciary;  that  it  is  only  particular 
■classes  of  persons,  who,  in  consequence  of  their  citizenship  in  a 
-different  state  from  their  adversary,  or  of  alienage,  would  be  en- 
tiUed  to  bring  such  a  question  before  the  United  States  courts. 
The  defendant  evidently  expected  to  profit  by  the  moral  opera- 
tion of  that  decision,  in  enabling  him  to  make  arrangements  with 
liis  debtors,  rather  than  by  its  legal  effect  in  any  particular  case. 
Hence  we  find  that  he  did  make  many  arrangements,  more  or 
less  advantageous,  on  the  strength  of  that  decision;  and  that  he 
secured  one  debt  of  that  kind,  which  was  in  suit,  and  a  similar 
-defense  made  in  a  Mississippi  court.  The  defense  was  volun- 
tarily abandoned.  But  it  is  contended  that  the  defendant 
labored  under  an  error  both  of  law  and  of  fact;  and  that  he  must 
have  been  under  the  impression  that  the  judgment  of  the  supreme 
<sourt  could,  and  would  protect  him,  in  point  of  fact,  from  the 
effect  of  any  such  defense  as  was  set  up  in  that  case,  while  it 
-clearly  appears  that  it  has  not,  and  that  it  could  not  do  so.  To 
this  it  may  be  answered,  that  nothing  shows  that  such  was  the 
motive  of  the  defendant;  and  even  if  it  was,  he  has,  by  entering 
into  compromises  without  awaiting  the  final  judicial  decisions  on 
his  own  claims,  put  it  out  of  the  power  of  his  adversary  to 
show  what  might  have  been,  as  to  him,  the  legal  effect  of  the 
judgment  in  the  case  of  Oroves  v.  Slaughter.  It  is  not  shown 
that  he  has  lost  any  claims  by  the  decision  of  any  court  disre- 
.garding  the  principle  settied  in  that  case. 

It  is  further  urged,  that  the  court  decided  the  case  upon  only 
one  of  the  grounds  relied  on  in  the  argument  of  the  able  and 
distinguished  counsel,  the  other*  point  relied  upon,  to  wit,  how 
far  the  provision  in  the  constitution  of  Mississippi  conflicted 
with  the  grant  of  power  to  congress  to  regulate  commerce  be- 
tween the  states,  not  having  been  settied;  and  that  as  to  the 
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other  question  relating  merely  to  the  construction  of  the  state 
constitution,  it  was  well  known  that  the  supreme  court  of  the 
United  States  was  bound  by  the  decisions  of  the  state  tribuiials. 
Such  is  clearly  the  general  rule  they  have  prescribed  to  them- 
selves in  that  class  of  cases;  but  in  the  case  of  Groves  v.  Slaughter. 
they  expressly  say  that  the  state  tribunals  had  not  so  positively 
settled  the  law,  as  to  bring  the  case  within  the  rule.  The  de- 
fendant appears  to  have  been  aware  of  this;  for  he  had  suits 
pending  in  Mississippi  for  large  amounts,  the  final  termination 
of  which  was  doubtful. 

It  is  obvious  there  was  a  sufficient  legal  consideration  for  the 
promise.    In  the  letter  written  to  the  plaintiff,  and  signed  by 
the  defendant  and  Slaughter,  inclosing  the  note  now  sued  on, 
they  say:  ''We  are  satisfied  that  we  are  represented  by  able 
counsel,  who  will  use  their  best  efforts  in  our  behalf  for  the 
price  already  stipulated,  but  relying  on  your  ability  and  best 
exertions  more  particularly,  we  feel  justified  in  inclosing  yoo 
the  above  obligation,"  etc.    Here  the  defendant  holds  himself 
out  as  interested  in  the  case  itself  as  well  as  Slaughter,  and  the 
evidence  shows  that  he  was  interested  in  the  question  to  a  large 
amount.     Nor  do  we  see  anything  immoral,  either  in  the  offer, 
or  the  acceptance  of  such  extra  compensation,  in  case  of  success. 
The  testimony  of  Judge  Montgomeiy  shows,  that  Ballard  had, 
at  the  time  the  above  mentioned  suit  was  pending  in  the  supreme 
court  of  the  United  States,  claims  to  the  amount  of  nearly  two 
hundred  thousand  dollars,  against  citizens  of  the  states  of  Mis- 
sissippi and  Louisiana,  which  were  liable  to  the  same  defense 
made  by  Groves;  that  in  one  in  particular  against  General  Bran- 
don, for  about  sixteen  thousand  dollars,  the  defense  had  been 
abandoned  after  the  decision  of  the  supreme  court.    The  same 
is  shown  in  the  deposition  of  Chancellor  Quitman,  who  gives 
the  particulars  of  a  compromise  of  one  claim,  amounting  to  up- 
wards of  one  hundred  thousand  dollars. 

But  it  maybe  asked,  what  judgment  could  the  court  have  pro* 
nounced  in  the  case  of  Chroves  v.  Slaughter ^  more  favorable  to 
the  present  defendant,  either  considered  as  a  party,  or  as  having 
an  interest  in  the  question,  not  explained  at  the  time  to  the  coun- 
sel employed.  One  witness  proves  the  promise  of  the  defendant 
to  pay  the  amount  of  the  note,  after  the  decision  had  been  ren- 
dered. Although  this  evidence  may  be  insufficient  alone  to  con- 
demn him,  yet  it  tends  to  show  at  least  his  construction  of  the 
contract,  and  his  understanding  of  the  condition  upon  which 
depended  his  obligation  to  pay.     He  has  made  use  of  the  judg« 
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rnent  as  an  argument  to  his  debtors  to  induce  them  to  waive  any 
euch  plea,  and  held  it  out  to  them  as  conclusiye  upon  this  ques- 
tion. We.  therefore^  conclude^  that  the  condition,  as  it  must 
have  been  understood  by  the  parties  at  the  time,  has  been  accom- 
plished; that  so  far  as  the  court  could  in  that  case,  it  did  fuUy 
settle  the  question  of  the  validity  of  such  contracts;  that  the 
binding  authority  of  the  judgment,  as  to  the  parties,  remains 
unimpaired;  that  the  plaintiff  was  far  from  warranting  that  it 
would,  in  all  other  cases,  and  in  other  courts,  be  adopted  as  the 
onening  guide  of  decision;  and  that,  consequently,  the  plaint- 
iff is  entitled  to  recover. 

It  is,  therefore,  adjudged  and  decreed,  that  the  judgment  of 
the  commercial  court  be  reversed;  and  ours  is,  that  the  plainti^ 
recover  of  the  defendant  four  thousand  dollars,  with  interest,  at 
five  per  cent.,  from  judicial  demand  (January  9, 1843),  with  costs 
in  both  courts. 


AuTHOUOH  No  AonvB  SxRVXOX  BB  Shown,  yet,  when  the  attorney's 
inaotion  might  have  xeenlted  from  the  convlotion  ^lat  it  would  lead  to  a  oom- 
pfomiae  by  which  the  claim  against  the  client  would  be  abandoned,  and  nioh 
compromiBe  la  made,  a  recovery  may  be  had  upon  a  noto  given  for  a  itipolated 
fee:  Hetuten  v.  Batirffeat,  12  Bob.  (La.)  522. 


Wobslet  v.  The  Second  Munioipalitt  op  New 

Obleans. 
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QBDDrAKOs  IifrosiNO  A  Whabtaob  Chabox  upon  all  Paokagis  Lahdid 
OB  Shxfpxd  within  the  city  limits  is  not  in  conflict  with  that  dansa 
of  the  federal  constitution  giving  congress  the  power  to  regnlato  com* 
meroe  with  the  several  states  and  foreign  nations,  and  declaring  that  no 
■tato  shall  tax  or  lay  a  duty  on  exports  or  imports. 

BiOBT  TO  LxvT  Whabfagb  upon  Pebsonal  Pbopxbtt  in  tbanbitv 
THBOUOH  THX  CiTy,  and  not  belonging  to  residents.  Is  not  given  by  a 
grant  of  '*  power  to  raise  by  tax,  upon  the  real  and  personal  estate  within 
the  city,  such  sums  as  may  be  necessary,"  etc. 

Obant  or  PowxB  to  a  Citt  to  CoNflTBUcr  AND  Rboulatb  Whabis 
GrvBS  BT  Implication  the  power  to  levy  a  tax  npon  goods  and  mer* 
ohandise  landed  and  shipped  at  theuL 

MOBBT    HAVING    BEEN  PAID    ThAT  COULD  NOT  HAVX  BXBN    LbOALLT   Ck>L- 

LiOTBD,  yet  if  there  was  a  natural  obligation  resting  npon  the  party  to 
pay,  he  can  not  maintain  an  action  to  recover  it,  upon  the  mle  of  ttpdtf 
that  no  man  ought  to  bettor  his  condition  at  another's 

Thb  facts  sufficiently  appear  in  the  opinion* 
Cooley,  UpUm,  and  Eustis,  for  the  plaintiffs. 


834  WoBSLEY  V.  New  Orleans.         [Louisiana^ 

Bawle,  Sunt,  and  SouU,  for  the  appellants. 

_  • 

By  Court,  Bullabd,  J.  The  plamtiffs  sue  to  recover  back  from 
mtmicipaliiy  No.  2,  about  three  hundred  and  ninety-three  dol- 
lars, which  they  allege  they  x>aid,  at  different  times,  as  a  tax  on 
goods,  wares,  and  merchandise,  which  they  had  received  from 
the  state  of  Missouri,  and  other  western  states,  on  the  introduc- 
tion of  the  same  within  the  limits  of  said  municipaliiy,  and 
upon  goods  so  received,  which  were  exported  by  them  from  the 
port  of  said  municipaliiy.  That  these  taxes  were  collected  in 
virtue  of  certain  municipal  ordinances,  and  that  in  making  said 
payments,  the  plaintiffs  believed  that  they  were  bound  to  do  so; 
but  that  they  have  since  been  advised  that  said  mimicipality  has 
not,  and  had  not,  at  the  time,  a  legal  right  to  impose  and  col- 
lect such  a  tax;  and  that,  consequently,  said  payments  were 
made  in  error.  The  defendant  answers  by  a  general  denial,  and 
averring  that  the  plaintifib  have  shown  no  cause  of  action. 

The  ordinance  charged  to  be  illegal  and  to  have  been  or- 
dained without  suf&cient  authority,  is  that  of  the  twenty-third 
of  June,  1842,  imposing,  what  is  called  wharfage,  upon  all  and 
every  description  of  packages,  etc.,  which  may  be  landed  in,  or 
shipped  from  the  limits  of  the  municipality.  It  is  admitted  in 
the  record,  that  the  packages  mentioned  in  the  plaintiffs'  bill, 
were  conveyed  on,  and  across  one  of  the  wharves  on  the  river 
Mississippi,  within  the  limits  of  the  municipality.  That  the 
wharves  were  built  and  paid  for,  either  by  the  corporation  of 
New  Orleans,  or  by  said  municipality.  That  the  landing  and 
shipping  of  goods  and  merchandise,  has  been  greatly  facilitated 
by  means  of  said  wharves;  and  that  they  do  not  extend  further 
into  the  river  than  is  required  to  afford  the  facilities  above  men- 
tioned. The  illegality  of  the  ordinance  is  asserted  on  two  distinct 
grounds:  1.  That  it  is  in  violation  of  the  constitution  of  the 
United  States;  2.  That,  even  supposing  that  the  ordinance  does 
not  conflict  with  the  constitution,  yet  the  municipality  is  with- 
out authority  granted  to  it  by  the  legislature,  to  impose  and  levy 
such  a  tax.  It  is  under  this  double  aspect  we  proceed  to  exam- 
ine the  case. 

1.  It  is  said  in  argument,  that  the  ordinance  conflicts  with 
those  provisions  of  the  federal  constitution,  which  give  to  con- 
gress the  power  to  regulate  commerce  with  foreign  nations,  and 
among  the  several  states,  and  with  the  Indian  tribes;  which  de- 
clare that  no  tax  or  duty  shall  be  laid  on  articles  exported  from 
any  state,  and  that  no  state  shall,  without  the  consent  of  con- 
gress, lay  any  imposts  or  duties  on  imports  or  exports,  except 
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wbat  may  be  absolutely  neoefisary  for  executing  its  inspectioi^ 
laws.    If  the  wharves  built  and  kept  up  by  the  municipalities' 
at  such  vast  expense,  had  been  erected  by  and  belonged  to  the 
state^  as  administrator  of  the  port  of  New  Orleans  for  the  use  of 
the  p  iblic,  instead  of  the  ciiy,  we  could  not  entertain  any  doubi 
of  its  constitutional  right  to  impose  the  wharfage  in  question. 
The  authorities  and  adjudged  cases,  which  we  have  had  occa- 
sion to  examine  in  the  course  of  the  investigation  of  the  present 
case,  and  that  of  The  State  v.  FiiUerton,  7  Bob.  210,  lately  de- 
cided, have  satisfied  us,  not  only  that  there  is  no  regulation  of 
commerce  established  by  congress,  which  conflicts  with  this 
ordinance,  but  that  the  constitution  never  intended  to  give  con- 
gress authority  to  interfere  in  relation  to  those  ordinaiy  facili- 
ties afforded  to  commerce,  in  the  shape  of  wharves,  and  other 
instruments  or  means  of  trade,  as  mentioned  particularly  in  the 
case  oi  The  City  of  New  York  v.  MUn,  and  among  the  rest,  the 
preservation  of  harbors,  of  wharves,  the  keeping  open  of  riv- 
ers, as  subjected  to  the  state  laws:  11  Pet.  143.     But  the  su- 
preme court  of  the  United  States  were  still  more  explicit  on  the- 
subject,  in  the  case  of  Gibbons  v.   Ogden.     They  say:  '*As  to 
laws  affecting  ferries,  turnpike  roads,  and  other  subjects  of  the 
same  class,  so  far  from  meriting  the  epithet  of  commercial  reg- 
ulations, they  are  in  fact  commercial  facilities,  for  which,  by  the 
consent  of  mankind,  a  compensation  is  paid,  upon  the  same 
principle  that  the  whole  commercial  world  submit  to  pay  light 
money  to  the  Danes:"  9  Wheat.  235. 

These  distinctions  were  recognized  more  than  twenty  years  ago- 
by  this  court,  in  the  memorable  case  of  The  State  v.  Tfie  Navigation 
Company.  The  freedom  of  navigation,  it  was  then  said,  which 
was  contended  for,  is  not  incompatible  with  certain  regulations. 
''  It  is  not  so  absolute  as  to  be  inconsistent  with  submission  ta 
ferriage  laws,  giving  to  citizens  residing  within  or  without  the 
territoiy,  the  convenience  of  finding,  at  suitable  places,  ?.t  all 
times,  and  for  a  fixed  compensation,  the  means  of  crossing;  nor 
with  quarantine  laws,  which  forbid  the  advance,  in  the  midst  of 
the  shipping  anchored  before  a  city,  of  vessels  having,  or  even 
suspected  to  have  on  board  persons  laboring  under  a  contagious 
disease,  to  the  danger  and  terror  of  its  inhabitants."  "  Nor 
with  submission  to  a  law  which  provides  a  compensation  for  the 
labor  and  expense  bestowed  by  an  individual,  or  corporation,  on 
the  improvement  of  the  navigation  of  a  watercourse,  attended 
before  with  difiSiculty  and  danger,  to  be  paid  by  those,  who,  by 
such  mews,  navigate  with  ease  and  safety."    The  court  further 
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fiay,  that  the  words  imposts,  tax,  or  duty,  '*  must  ha  confined  to 
the  idea  which  thej  commonly  and  ordinarily  present  to  the 
mind,  as  exactions  to  fill  the  public  coffers,  for  the  payment  of 
the  debts,  and  the  promotion  of  the  general  welfare  of  the 
country;  not  to  a  retribution,  provided  to  defray  the  expense  of 
building  bridges,  erecting  causeways,  or  removing  obstructions 
in  a  watercourse,  to  be  paid  by  such  individuals  only  as  enjoy 
the  advantages  resulting  from  such  labor  and  expense :"  11  Mart. 
323  et  seq.  This  reasoning  applies  with  great  force  to  the  case 
now  before  us.  In  most  of  the  states,  it  is  understood  that 
wharves  are  private  property,  and  are  administered  by  the  own- 
ers. Here,  they  are  exclusively  under  the  regulation  and  con- 
trol of  the  city  authorities,  who  alone  are  authorized  to  con- 
struct and  to  keep  them  up  for  the  convenience  of  commerce. 
The  condition  of  this  port  would  be  lamentable  indeed,  if  those 
facilities  were  now  withdrawn.  The  expenses  of  rigging  stages, 
every  time  a  steamboat  or  a  vessel  of  any  kind,  was  to  be  loaded 
or  discharged;  the  enormous  charges  which  would  necessarily 
arise,  for  drajrage  through  the  mud  and  water  now  covered  by 
the  wharves,  before  reaching  the  crest  of  the  levee,  not  to  speak 
of  the  damage  to  packages  of  merchandise  so  exposed,  would 
more  than  quadruple  those  x>aid,  under  this  ordinance,  as  a  re- 
muneration for  the  great  convenience  and  accommodation 
afforded  by  the  present  improved  system  of  wharves. 

2.  The  remaining  question,  to  wit,  whether  the  city  corpora- 
tions have,  by  their  charters,  any  authority  conferred  on  them  by 
the  legislature,  to  impose  the  tax  or  toll,  or  by  whatever  name 
it  may  be  called,  is  not  so  free  of  difficulty.  The  right  to  estab- 
lish wharves,  is  expressly  given  by  the  civil  code.  ''The  cor- 
porations of  cities,  towns,  and  other  places  may  construct  on 
the  public  places,  in  the  beds  of  rivers,  and  on  th^  banks,  all 
buildings  and  other  works  which  may  be  necessary  for  public 
utility,  for  the  mooring  of  vessels,  and  the  discharge  of  cargoes, 
within  the  extent  of  their  respective  limits:"  Art.  859.  The  au- 
thority to  regulate,  as  well  as  to  make^  all  improvements  to  the 
streets,  public  squares,  wharves,  and  other  public  property,  the 
use  of  which  is  now  common,  is  given  to  each  of  the  municipali- 
ties by  the  act  of  1836,  dividing  the  city  into  thr'^  municipali- 
ties: See  Dig.  of  B.  &  C.  120.  The  sixth  section  of  the  act  of 
1805,  incorporating  the  city  of  New  Orleans,  gives  the  ciiy 
**  power  to  raise  by  tax,  in  such  manner  as  to  them  may  seem 
proper,  upon  the  real  and  personal  estate  within  the  ciiy,  such 
sum,  or  sums  of  money,  as  may  be  necessary  to  supply  any  de* 
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ficiency  for  the  lighting,  cleaning,  paring,  and  watering  the 
streetB  of  said  city,  for  Bupx>orting  the  city  watch,  the  levee  of 
the  river,  the  prisons,  the  workhouses,  and  other  public  build- 
ings, and  for  such  other  purposes  as  the  police  and  good  gov- 
«rmnent  of  the  said  city  may  require,"  etc. :  Dig.  d4. 

Here  is  a  veiy  ample  gtant  of  power  to  tas.  real  and  personal 
properfy;  but  we  are  not  ready  to  say  that  personal  property,  in 
iranmiu  through  the  city,  not  belonging  to  the  citizens  of  New 
Orleans,  not  composing  what  is  called  in  the  statute  personal 
estate  within  the  city,  is  liable  to  be  taxed  under  this  grant  of 
power.  On  the  contrary,  we  think  we  must  look  elsewhere  for 
the  justification  of  the  cily  councils  in  imposing  the  tax  in 
question.  In  inquiring  into  the  true  character  of  the  tax,  or 
due  imposed  by  the  ordinance,  the  whole  of  it  ought  to  b» 
viewed  together,  as  well  as  the  circumstances  which  preceded 
its  enactment.  We  readily  admit  the  distinction  between  a  tax 
in  the  ordinaiy  acceptation  of  the  word,  and  a  toll  or  contribu- 
tion which  is  exacted  in  consideration  of  facilities  afforded.  The 
distinction  is  well  illustrated  in  the  case,  to  which  our  attention 
was  drawn  by  the  senior  counsel  for  the  defendants,  whose  own 
argument  on  this  point  was  very  able  and  discriminating,  from 
the  eleventh  volume  of  Johnson's  reports.  It  would  seem  that 
in  New  York  churches  are  exempt  from  taxation.  A  religious 
corporation  claimed  exemption  from  certain  assessments  under 
the  law  in  that  city,  similar  to  ours,  relating  to  the  opening  of 
streets,  asserting  that  the  burden  thus  imposed  was  a  species  of 
tax.  But  the  supreme  court  of  that  state  held,  "  that  these 
assessments  are  intended  and  directed  to  be  made  upon  the 
•owners  of  lots  and  lands  which  may  receive  benefit  and  advan- 
tage by  the  improvement.  The  exemption  granted  by  the  act  of 
1801,  was  in  the  general  act  for  the  assessment  and  collection  of 
taxes,  and  the  provisions  of  that  act  all  refer  to  general  and 
public  taxes  to  be  assessed  and  collected  for  the  benefit  of  the  town, 
«ouniy,  or  state  at  large."  The  opinion  gives  also  legal  defini- 
tions of  tax  and  talliage  by  Lord  Coke  and  Lord  Holt,  which 
evidently  justify  this  distinction:  Maiter  of  Mayor  etc.  of  New 
York,  11  Johns.  80. 

The  only  statute  which  has  been  brought  to  our  notice,  or 
which  our  own  researches  have  enabled  us  to  find,  from  which 
might  be  inferred,  by  implication,  the  authority  to  impose  any 
such  tax,  is  that  of  the  fifteenth  of  February,  1808  (see  1  Moreau's 
Digest,  verbo  Levee),  concerning  the  police  of  the  shores  of  nav- 
igable rivers,  and  for  other  purposes.     The  fomrth  section  pro* 
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TideSy  that  **  anyperson  who  shall  be  convicted  of  having  receiyed 
any  compensation  for  the  landing  of  any  ortilxirlvntion  before  his 
land,  or  for  any  other  use  permitted  by  the  luws  of  this  terri- 
tory, which  provide  that  the  shores  of  navigable  rivers  shall 
remain  free  for  the  common  use  of  all  men,  shall,  for  each  con* 
travention,  be  fined  in  a  sum  not  less  than  five  hundred  dollars; 
provided  that  the  jnesent  provision  shall  not  be  applicable  to 
the  duties  which  corporations  of  cities  or  towns  have  a  right  to 
establish  in  their  ports."  From  the  whole  tenor  of  this  act,  it 
would  seem  that  it  was  the  object  of  the  legislature  to  prevent 
individuals  from  erecting  any  artificial  works  on  the  banks  of 
the  river,  with  a' view  of  deriving  an  emolument  from  the  faciliij 
they  might  afibrd  to  the  public.  The  reservation,  therefore^ 
which  is  made  in  favor  of  cities  and  towns,  can  hardly  be  con- 
sidered as  confined  to  the  tonnage  or  anchorage  duty  established 
by  an  ordinance  of  O'Reilly;  because  that  was  paid  by  the  ves- 
sel in  proportion  to  her  tonnage,  for  the  privilege  of  anchoring 
alongside  of  the  levee,  and  without  reference  to  any  other  artifi- 
cial works  or  facilities  than  the  embankment  itself,  commonly 
called  the  levee,  and  does  not  contemplate  any  charge  for  the 
landing  of  cargoes. 

The  record  shows,  that  between  May,  1836,  and  June,  1842, 
there  had  been  disbursed  by  the  defendants,  for  the  construc- 
tion and  repairs  of  wharves  and  levees,  upwards  of  four  hun- 
dred and  eighty-four  thousand  dollars;  and,  in  the  same  period, 
for  the  paving  and  repair  of  streets,  upwards  of  one  million 
three  hundred  and  sixty  thousand  dollars.  These  improvements 
have  greatly  facilitated  the  commerce  of  the  country,  both  for- 
eign and  domestic.  Before  the  building  of  those  wharves,  it  was, 
at  times,  impossible  to  land  goods  there  without  the  use  of 
stages,  and  few  vessels  landed  there.  They  are  shown  to  be 
well  adapted  to  the  trade,  and  not  to  extend  into  the  river  more 
than  is  necessary.  It  is  shown  that  before  the  wharves  were 
built,  no  shipping  went  up  there,  because  they  could  not  use 
the  landing.  The  authority  of  the  monicipaliiy  to  construct 
and  keep  up  these  works  is  positively  shown.  Their  authority 
to  regulate  them  is  equally  clear.  The  right  to  ask  a  remunera- 
tion for  the  use  of  them  in  the  shape  of  a  tax  upon  goods  and 
merchandise  landed  in  the  city,  rests  upon  implication;  and 
since  the  passage  of  the  act  of  thirtieth  March,  1843,  ''to  de- 
fine the  powers  of  the  corporation  of  the  city  of  New  Orleans," 
by  which  the  collection  thereafter  of  such  tax,  duty,  or  charge 
18  forbidden,  thereby  giving  a  legislative  construction  to  tb# 
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diffeient  laws  relating  to  the  subject,  must  be  considered  as.no» 
longer  existing:  Acts  of  1843,  p.  55. 

The  question  then  occurs,  not  whether  the  collection  of  thi»^ 
charge  could  be  legally  coerced,  but  whether,  having  been  x>aid,, 
it  can  be  recovered  back.    Let  us  simplify  the  matter.    A.,  liv- 
ing on  a  watercourse,  with  miiy  banks,  difficult  to  ford,  obtains^ 
permission  from  the  legislature  to  build  a  bridge  for  the  accom- 
modation of  travelers.     He  obtains  the  permission  to  build,  to^ 
keep  up  and  regulate  the  bridge,  but  no  express  authority  to  » 
demand  a  toll  from  travelers.    He,  however,  gives  notice  that, 
those  who  pass  the  bridge  must  pay  a  moderate  toll.    B.  passes  - 
over  and  pays;  but  afterwards  discovering  that  no  positive  law^ 
had  authorized  the  exaction,  sues  to  recover  back  what  he  ha»  - 
paid.     Can  he  recover?    This  is  the  conditio  indebUi  which  wor 
derive  from  the  Boman  law,  with  very  slight,  if  any  modifica- 
tion.    The  civil  code  lays  down  the  principle  that, "  he  who  ha» - 
paid  through  mistake,  believing  himself  a  debtor,  may  reclaim . 
what  he  has  paid.     To  acquire  this  right,  it  is  necessary  that- 
the  thing  paid  be  not  due  in  any  manner,  either  civilly  or  nat- 
urally:" Arts.  2280,  2281.    Among  the    natural   obligations,, 
enumerated  by  the  code,  the  first  is:  '*  Such  obligations  as  th»> 
law  has  rendered  invalid  for  the  want  of  certain  forms,  or  iow 
some  reason  of  general  policy,  but  which  are  not  in  themselve^^ 
immoral  or  unjust:"  Art.  1751.     "No  suit  will  lie  to  recover 
what  has  been  paid,  or  given  in  compliance  with  a  natural  ob- 
ligation:" Art.  1752. 

The  principles  which  govern  this  action  are  developed  much* 
at  length,  and  illustrated  by  various  examples,  in  the  fifth  titl^^ 
of  the  twelfth  book  of  the  Boman  Digest.  It  is  treated  as  an. 
equitable  action,  and  the  plaintiff  must  show  himself  entitled  ta- 
recover  ex  asquo  et  bono.  It  begins  by  anoimcing  the  general' 
principle  to  be:  ''Si  quis  indebitum  ignorans  solvit,  per  banc- 
actionem  condicere  potest.  Sed  si  sciens  se  non  debere,  solvit^, 
cessat  repetitio."  And  here  we  find  in  connection  with  the  doc- 
trine relating  to  this  action,  the  great  rule  of  natural  equity^ 
that  no  man  ought  to  better  his  condition  at  another's  expense^ 
*'  Hoc  natur&  sequum  est,  neminem  con  alterius  detrimento  fierier 
locupletiorem."  If  the  party  receiving  the  payment  may  con- 
scientiously retain  it,  on  account  of  some  natural  obligation  oi^ 
the  part  of  the  person  making  the  payment,  then  the  latter  can^ 
not  TTiftinfftTTi  this  action.  A  mere  right  to  withhold  payment 
doee  not  necessarily  imply  a  right  to  recover  back  what  has  bcea. 
paid:  ''Ex  quibus  causis  retentionem  quidem  habemus,  peti- 
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tionem  autem  non  habemus:  ea,  si  solverimuB,  repetere  non 
poBsamns/'  The  mother  who  had  settled  a  dowiy,  believing 
she  was  bound  to^do  so,  was  not  allowed  to  take  it  back.  The 
reason  given  is:  **  Sublata  enim  fttlsa  opinione,  relinqoitor  pie- 
tatis  oansa  ex  qa&  solutum  repeti  non  potest." 

The  owner  of  the  bridge,  in  the  case  supposed,  has  no  right 
to  prevent  the  traveler  from  crossing  the  river,  which  is  puUio, 
and  free  to  the  whole  world;  and,  perhaps,  he  has,  strictlj 
speaking,  no  legal  right  to  demand  the  toll.  But  the  traveler 
has  voluntarily  paid  it,  and  has  availed  himself  of  the  con- 
venience, afforded  him  by  the  owner  of  the  bridge  at  his  own 
expense,  by  which  means  the  river  has  been  crossed  with  less 
risk  to  the  traveler.  He  can  not  recover  it  back,  without  violat- 
ing a  rule  of  natural  equity — ^without  enriching  himself  at  an- 
other's expense.  We  have  recently  had  occasion  to  apply  this 
great  equitable  principle  to  the  case  of  the  tobacco  inspectors, 
who  received  something  over  and  above  what  the  law  allowed 
for  a  fee,  for  their  trouble  in  sampling  the  article:  See  HQls  ei 
al,  V.  KetTiion  etal.,!  Bob.  522,  decided  in  May  last. 

In  the  case  now  before  us,  if  the  act  of  1808,  coupled  with  the 
power  to  regulate  the  wharves,  and  the  general  power  of  taxa- 
tion, did  not  authorize  the  municipality  to  exact  the  wharfage 
dues,  they  at  least  show,  in  our  opinion,  that  the  corporation 
had,  at  their  own  expense,  conferred  upon  the  growing  com- 
merce of  the  country  an  immense  advantage;  if  those  who 
availed  themselves  of  those  advantages,  had  contracted  to  pay 
a  certain  remuneration  for  the  use  of  the  wharves,  such  a  con- 
tract would  have  rested  upon  a  substantial,  equitable  considera- 
tion, which,  not  being  forbidden  by  any  positive  law,  might 
have  been  enforced.  Without  any  such  agreement  the  tax  was 
paid  by  the  plaintiffs,  acting  probably  as  factors  for  the  owners 
of  the  goods,  and  may  very  conscientiously  be  retained.  If  the 
plaintifb  had  invoked  the  aid  of  the  court,  re  Integra,  to  prevent 
this  exaction,  it  is  probable  we  should  have  thought  ourselves 
authorized  to  arrest  the  arm  of  the  municipal  authorities,  as  with- 
out sufficient  legal  authoriiy  to  level  and  coerce  the  payment  of 
8uch  a  tax.  But  it  has  been  voluntarily  paid — ^it  has  gone  to  re- 
lieve the  cily  from  a  burden  created  by  the  construction  of  these 
public  works  for  the  benefit  of  commerce.  The  plaintifb,  and 
their  correspondents,  have  derived  advantage  and  profit  from 
those  expenditures,  which  the  city  was  under  no  legal  obligation 
to  famish,  to  the  extent  at  least  that  they  now  exist.  They  knew 
wlicQ  they  paid,  that  it  was  in  the  nature  of  a  remuneration  for 
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{he  use  of  the  wharves;  there  was  a  natural  obligation  to  pay^ 
and  eqnily  f orfaids  that  they  shotdd  recover  it  back. 

It  is  therefore  ordered,  tiiat  the  judgment  of  the  commercial 
court  be  rerersed,  and  that  ours  be  for  the  defendants,  with  oosta 
in  both  courts. 


OsDnrANGB  authorizing  an  inspector  to  meaBore  ooal  sold  within  the  city 
and  allowing  him  a  fee  therefor,  is  not  repugnant  to  the  federal  constitation, 
as  applied  to  imported  ooal:  CUp  Council  y.  Bogen,  13  Am.  Dec  751. 

Fbi8  Allowed  Masters  and  Wabdsns  for  an  inspection  and  snrveyof 
vesselB  and  of  damaged  goods  are  in  no  sense  imposts  and  duties  on  exports 
and  importe:  Mcuten  and  Wardem  t.  8Mp  Martha  J,  Ward,  14  Ia  Ann.  2881 


SuooESSioK  OF  Amoe  Paoewood« 

[9  BoBnwov,  438.] 

Laws  of  Louislina  €k>vEBN  the  Matbimomial  GoMMuiciTr  of  Qaikb  ov 
Makrted  Pebsonb  from  the  time  of  their  arrival  within  the  state^  but 
cease  upon  their  removal. 

SXBOUTOB  OAK  ADMINISTER    OnLT  UPON    PrOPERTT  SiTUATB    WITHIN    THB 

State  from  whose  courts  he  derives  his  powers. 

fisPABATE  Title  to  Half  the  Communitt  Pbopertt  dobs  not  Vest  nr 
THE  Wife  inunediatoly  upon  the  removal  of  the  parties  from  Tionis!ana» 
Vnt  only  upon  the  death  of  one  of  them;  until  then  the  husband  has  full 
control,  except  he  can  not  alienate  in  fraud  of  her  rights. 

PnuoNAL  Pbopertt  has  No  Other  Situs  than  the  Domioilb  of  the  Pa&- 
TIES;  hence  the  proceeds  of  community  property  situate  in  Tianisiaua,  and 
placed  in  the  bank  there  to  the  husband's  credit,  can  not  upon  the  death 
of  the  wife,  the  parties  residing  in  Kew  York,  be  administered  on  ia 
Tifwisfana  as  part  of  her  esteto  there. 

Thb  facts  appear  in  the  opinion. 

LockeUf  Micou,  and  Hennen,  for  the  appellant. 

WUde,  Bo8eliu8f  and  Matnireau,  conira. 

By  Court,  Bullabd,  J.  In  order  properly  to  understand  the 
question  which  this  case  presents,  it  is  necessary  to  premise  that 
Samuel  Packwood,  and  his  late  wife,  Alice  Packwood,  were 
married  in  the  state  of  Connecticut,  and,  in  the  year  1804,  re- 
moved to  Louisiana,  where  they  resided  until  1836,  and  acquired 
a  considerable  property,  consisting  of  a  plantation  and  dij 
houses  and  lots,  in  community,  according  to  our  local  law. 
That,  in  1836,  they  returned  to  the  north,  and  fixed  their  domi- 
cile in  the  city  of  New  York,  where  the  communiiy  of  acquets 
does  not  exist.  One  undivided  half  of  a  large  plantation  in  the 
parish  of  Plaquemine,  was  sold  to  their  son,  Theodore  J.  Pack- 
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wood,  who  is  still  in  possession.  That,  Mrs.  Packwood  died  in 
3^ew  Tork  in  the  summer  of  1840,  and  Theodore  J.  Packwood 
*was  appointed  to  administer  on  her  estate  situated  in  Louisana, 
^where  her  heirs  at  law  reside,  and  caused  an  inventory  to  be  made. 
Jl  testament  of  Mrs.  Packwood  was  subsequently  produced,  by 
-which  she  appointed  her  husband,  Samuel  Packwood,  her  execu- 
Ntor,  and  he  qualified  as  such  in  the  court  of  probates  of  the 
^j2>ftrish  and  city  of  New  Orleans,  and  proceeded  to  haye  a  new 
inrentoiy  made.  In  neither  of  these  inventories  is  any  part  of 
the  plantation  in  Plaquemine  included.  At  this  inventory,  the 
^executor  made  the  following  declaration,  in  substance,  which 

-  -was  embodied  in  the  act,  to  wit:  That,  at  the  death  of  his  wife, 
*  he  and  his  said  wife  resided,  and  had  resided  for  several  years  in 

!New  York,  where  the  communiiy  of  acquets  does  not  exist  by  law. 
That  at  that  time  he  was  the  owner  of  three  hundred  shares  of 
the  €ity  stock,  and  one  hundred  and  two  and  a  half  shares  of  the 
country  stock  of  the  Union  Bank  of  Louisiana,  and  of  fourteen 
thousand  seven  hundred  and  forty-seven  dollars  and  seventy- 
«even  cents  in  cash,  deposited  in  the  Commercial  Bank  to  his 
credit  on  the  thirtieth  of  June,  1840,  and  for  which  negotiable 
<»rtificates  of  deposit  were  remitted  to  him,  on  the  twenty- 
seventh  of  July,  1840;  and  he  declared  that  the  said  stocks  and 
money  are  governed  by  the  laws  of  New  York,  the  place  of  his 
domicile  and  that  of  his  wife,  and  are  his  exclusive  property, 

'  and  form  no  part  of  the  community  lately  existing  between  him 
and  his  late  wife  in  Louisiana,  and  that  no  part  belongs  to  her 

'.Buoeession. 

.The  question  which  alone  is  presented  for  our  solution  on  the 

"present  appeal,  is,  whether  the  sum  of  fourteen  thousand  seven 
hundred  and  forty-seven  dollars  and  seventy-seven  cents  belongs 
to  the  community,  and  is  to  be  considered  as  a  fund  in  the 

^nds  of  the  executor,  applicable  to  the  payment  of  the  debts  of 

rthe  community,  one  half  of  which  are  due  by  the  estate  of  Alice 
Packwood  in  Louisiana.     The  question  arises  in  the  following 

-  manner:  The  executor  having  presented  a  statement  of  debts  for 
'  ^hich  provision  was  to  be  made,  which  was  approved,  next  pre- 
sented a  petition,  in  which  he  represents,  that  the  debts  amount 
to  upwards  of  fifteen  thousand  dollars;  that  the  real  estate, 
lately  held  in  common  between  himself  and  the  heirs  of  his  wife, 
^had  been  divided,  under  a  decree  of  the  district  court  for  the 
^first  judicial  district,  and  that  the  estate  of  his  wife  had  thus 
i>ecome  sole  proprietor  of  certain  property  designated  and  de- 
4Ksribed  in  the  act  of  partition;  that  there  is  no  more  property 
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belonging  to  the  estate;  and  that  it  becomes  necessary  to  sell  a 
part  of  said  property  to  pay  the  debts;  and  he  praysfor  an  order 
to  that  effect,  contradictorily  with  the  heirs. 

In  answer  to  this  petition  the  heirs  allege,  that  the  partition 
fiUuded  to  is  imperfect  and  provisional  only,  and  that  the  execu- 
tor has  nothing  to  do  with  the  payment  of  the  debts  mentioned 
by  him.  That,  if  the  court  should  be  of  opinion  that  he  haa 
«till  the  power  of  seeing  that  any  debt  due  by  the  estate  of  the 
testatrix  be  paid,  when  he  is  not  sued  for  the  same  in  his  said 
<sapacity,  and  when  a  partition  has  taken  place  as  he  alleges,  yet 
there  is  no  reason  why  any  part  of  the  property  should  be  sold 
for  the  payment  of  said  debts,  because  the  executor  has  in  his 
hands  more  funds  belonging  to  the  estate,  than  are  necessaiy  to 
coyer  the  whole  amount  of  said  debts,  which  he  has  received 
fiince  the  death  of  the  testatrix;  which  funds  consist,  among 
others,  of  fourteen  thousand  dollars  and  upwards,  of  which  one 
half  belonged  to  the  estate  of  Mrs.  Alice  Packwood,  and  was  in 
this  city  at  her  death,  and  which  he  has  since  received.  The 
answer  proceeds  to  set  forth  other  amounts  which  it  is  charged 
belong  to  the  estate,  but  which  it  is  not  now  necessaiy  to  detail, 
because  the  only  question  now  before  us,  as  remarked  above,  re- 
lates to  the  ownership  of  the  sum  of  upwards  of  fourteen  thousand 
dollars,  deposited  in  the  Commercial  Bank;  all  other  questions 
to  which  the  case  may  give  rise,  being  reserved  for  future  con- 
sideration. The  court  of  probates  sustained  the  opposition  of 
the  heirs,  being  of  opinion,  that  the  sum  above  mentioned  was 
community  property,  and  applicable,  in  the  hands  of  the  execu- 
tor, to  the  payment  of  the  debts,  and  refused  to  order  a  sale  of 
any  part  of  the  property  for  that  purpose,  and  the  executor  ap» 
pealed. 

The  facts  shown  by  the  record,  in  relation  to  the  deposit  in 
the  Commercial  Bank,  are,  that  W.  G.  Hewes  was  the  agent  of 
fiamuel  Packwood,  then  residing  in  New  York,  and  of  the  sugar 
plantation  of  Packwood,  for  the  purpose  of  selling  the  sugar 
produced  on  the  place.  On  the  t^^enty-fifth  of  July,  Hewes 
had  in  his  hands,  belonging  to  Packwood,  the  above-mentioned 
sum,  which  had  been  passed  to  his  (Samuel  Packwood's)  credit, 
by  order  of  Theodore  J.  Packwood,  and  which  he  remitted  to 
Mr.  Packwood  in  New  York,  on  the  twenty-seventh  of  July,  of 
the  same  year,  in  certificates  of  deposit  in  the  Commercial 
Bank.  The  above  was  a  balance  due,  after  deducting  three 
hundred  and  ninety-eight  dollars  and  twenty-seven  cents  due  by 
Packwood  to  Hewes.    It  was  the  proceeds  of  the  sale  of  sugar 
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xaiaed  on  the  plantation  managed  by  T.  J.  Packwood.  Ura. 
Paokwood  died  in  New  York,  after  the  sale  of  the  sugar,  and 
after  the  balance  in  the  hands  of  Hewes  had  been  placed  on  de- 
posit in  the  Commercial  Bank. 

Numerous  questions  have  been  raised  at  the  bar,  springing^ 
out  of  the  law  of  community  as  it  now  exists,  and  formerly  ex- 
isted according  to  the  Spanish  law,  and  relating  to  the  conflict 
of  laws.  They  have  been  argued  with  great  ability  and  learn- 
ing. Upon  many  of  these  questions  the  present  controTeray, 
narrowed  down  as  it  is  to  an  inquiry  into  the  true  character  of  the- 
credit  in  the  Commercial  Bank,  does  not  reqtiire  a  decision  from 
us.  We  may  assume  tl|e  following  propositions,  belieyed  to  be 
incontestable,  as  the  basis  of  our  reasoning  on  the  point  pre- 
sented for  our  solution:  1.  On  the  removal  of  Packwood  with 
his  wife,  to  reside  in  Louisiana,  in  1804,  the  laws  in  force  at 
that  time  establishing  and  regulating  the  matrimonial  commu- 
nity of  gains,  o})erated  upon  the  property  acquired  during  their 
residence  here,  it  becoming  property  of  tiie  conmiunity.  2.  On 
their  change  of  domicile,  in  1836,  by  returning  to  reside  in  & 
state  where  a  different  law  prevails,  the  law  of  Louisiana  ceased 
to  operate  upon  acquisitions  of  property,  made  afterwards  here, 
where  neither  party  resided,  whatever  may  be  the  effect  of  sucb 
removal  as  to  property  previously  acquired  during  their  resi- 
dence; and  consequentiy,  if  Packwood  had  acquired  property 
here  after  his  removal  to  New  York,  it  would  have  been  his,  ac- 
cording to  the  law  of  his  domicile.  3.  The  executor  of  the  last 
will  of  a  testator,  who  was  domiciliated  and  died  in  another 
state,  deriving  his  powers  from  a  probate  court  in  Louisiana^ 
admixusters  only  on  the  property  of  the  deceased  situated  in 
Louisiana.  That  part  alone  of  the  estate  of  the  testator  is 
under  the  control  of  the  courts  of  this  state.  Whatever  estate^ 
therefore,  Mrs.  Packwood  may  have  left  in  New  York,  is  to  de- 
scend, and  to  be  administered  according  to  the  law  of  that 
state. 

Another  proposition  has  been  contended  for  by  the  counsel 
for  the  appellees,  which,  it  is  supposed,  would  have  an  import- 
ant bearing  on  the  decision  of  this  cause,  to  wit:  that  on  the  re- 
moval of  Packwood  and  his  wife  to  New  York,  the  community 
which  existed  between  them  here  ceased  not  only  as  to  future 
acquisitions,  but  that  the  parties  became  vested  at  once,  each 
with  one  undivided  half,  and  the  power  of  the  husband  was  ter- 
minated in  relation  to  it.  We  are  not  prepared  to  subscribe  to 
this  doctrine,  to  its  full  extent.    It  would  go  to  exonerate  prop- 
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erty  acquired  here,  from  liabilitj  for  debts  contracted  afterwards 
during  the  marriage;  it  would  authorize  the  wife,  no  longer  a 
resident  here,  but  still  subject  to  marital  authority,  to  assert  her 
rights  independently  of  that  authority,  to  require  a  liquidation  of 
all  debts  due  by  the  husband,  distinguishing  between  those  con- 
tracted in  Louisiana,  and  those  contracted  elsewhere;  it  would 
deprive  the  husband,  while  the  marriage  still  exists,  of  the  fruits 
of  the  property  acquired  here,  upon  which  the  expenses  of  the 
&mily  are  an  essential  charge;  in  short,  it  would  lead  to  all  the 
consequences  which  by  law  foUow  from  natural  death,  divorce, 
or  separation  from  bed  and  board.  We  can  not  doubt  the  au- 
thority of  the  husband,  after  his  removal,  to  administer  the 
property  acquired  here,  any  more  than  his  right  to  enjoy  the 
fruits  of  the  dotal  property;  and  we  can  not  recognize  in  Mrs. 
Packwood  any  distinct  separate  title,  vested  in  her  before  her 
death.  One  half  of  the  property  acquired  in  Louisiana  then 
vested  in  her  heirs,  subject  to  the  payment  of  the  debts  con- 
tracted by  the  husband  during  the  marriage.  Up  to  that  period 
the  husband  had,  in  our  opinion,  entire  control  over  the  prop- 
erty, subject  to  the  restrictions  in  the  code  upon  his  power  of 
alienation  in  fraud  of  her  rights. 

The  three  propositions  above  stated  may  be  regarded,  in  fact, 
as  corollaries  from  the  principles  settled  in  the  leading  case  of 
Send  V.  His  Creditors,  5  Mart.  (N.  S.)  569  [16  Am.  Dec.  212], 
that  the  law  establishing  and  regulating  the  matrimonial  com- 
munity of  gains  is  a  real  statute,  operating  only  upon  property 
acquired  here,  foUowed  by  that  of  Cole's  Widow  v.  His  Execu- 
iorSf  7  Id.  41  [18  Am.  Dec.  241],  in  which  last  case  the  court 
said:  '*  We  can  not  take  into  our  consideration  the  properly  in 
New  York;  our  statute  is  real,  and,  where  the  parties  are  not 
married  here,  can  only  act  on  property  found  in  Louisiana;  that 
which  is  in  our  sister  state,  will  follow  its  laws."  We  regard  it 
also  as  a  well-settled  principle  of  law  that  personal  property  has 
properly  no  other  situs  than  the  domicile  of  the  owner,  and  that 
its  disposition  and  transmission,  by  contract  or  inheritance,  de- 
pends upon  the  law  of  the  owner's  domicile,  saving  rights  ac- 
quired by  creditors  by  means  of  attachment,  or  otherwise,  be- 
fore delivery  or  notice.  As  a  general  rule,  we  consider  this  as 
settled.  We  so  recognized  it  in  the  case  of  Oliver  v.  Ibums,  2 
Id.  93. 

A  remarkable  case,  illustrative  of  this  principle,  was  produced 
during  the  argument  from  Bouhier  on  the  Customs  of  Burgundy, 
of  a  Florentine,  who  was  domiciled  in  France  during  the  civil 
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wars,  and  who  remitted  on  deposit  to  Florence,  his  native 
country,  a  certain  sum  of  money.  He  died  in  France,  and  his 
faeirs  there  claimed  the  deposit.  The  depositary  contested  their 
Tight  on  the  ground  that,  according  to  the  laws  of  Florence,  he 
was  entitled  to  retain  it  as  heir;  but  the  tribunals  decided  in 
favor  of  the  heirs  according  to  the  law  of  France:  Bouhier, 
Goutume  de  Bourgoyne,  640.  This  doctrine  is  especially  true 
of  debts,  which  clearly,  according  to  all  the  authorities,  follow 
the  person  of  the  owner,  or  creditor:  Story  Conf.  L.  362.  A 
just  application  of  these  principles  to  the  case  now  before  us, 
solves  the  only  question  which  it  presents.  During  the  life 
time  of  Mrs.  Packwood  she  could  not  be  considered  as  having 
any  right  in  or  title  to  the  sugar,  which  was  sold  by  William  G. 
Hewes,  although  it  may  have  been  the  fruit  of  property  destined 
to  be  divided,  as  belonging  to  the  community,  upon  its  dissolu* 
tion.  It  was  sold  before  her  death;  it  was  disposed  of  by  the 
agent  of  Packwood,  who  resided  in  New  York  as  well  as  his 
wife;  the  proceeds  constituted  a  debt  due  first  by  Hewes,  the 
agent,  and  afterwards  by  the  bank,  as  depositary,  to  Packwood. 
That  it  might  have  been  attached  or  levied  on  as  his  property, 
at  any  moment  before  its  transmission  to  New  York,  we  have  no 
doubt.  It  was,  therefore,  the  properly  of  Packwood  in  New 
York,  the  place  of  his  domicile.  The  fund  in  the  bank  can  not 
be  identified  with  the  sugar,  even  supposing  the  sugar  to  have 
belonged  to  the  community,  and  the  succession  of  Mrs.  Pack- 
wood  entitled  to  one  half.  It  no  longer  existed  in  kind;  it 
could  no  longer  be  identified;  it  had  merged  in  a  debt  due  by 
the  Commercial  Bank,  according  to  the  principles  settled  in  the 
case  of  Stetson  db  Avery  v.  Oumey,  17  La.  162.  It  was  due  to 
her,  and  belonged  to  her  at  the  place  of  her  domicile,  where  she 
died,  and  not  in  Louisiana.  Its  distribution,  or  inheritance  de- 
pends on  the  law  of  New  York;  and  if  Packwood  be  indebted 
for  it  to  the  estate  of  his  wife,  it  is  not  due  here,  nor  to  be  ad- 
ministered upon  here  as  a  part  of  the  estate  of  Mrs.  Packwood, 
but  as  composing  a  part  of  her  succession  in  New  York. 

Whether  we  regard  that  fund,  therefore,  as  belonging  either 
to  the  husband,  or  to  the  wife,  or  to  both,  it  was  equally  beyond 
the  reach  of  ova  laws.  It  was  subject  to  the  controlling  in- 
fluence of  the  laws  of  their  common  domicile.  In  contemplation 
of  law,  it  was  not  here  at  the  time  of  the  death  of  Mrs.  Pack- 
wood.  If,  at  that  time,  a  crop  raised  upon  proi>erty  belonging 
to  the  community,  had  been  on  the  place  unsold,  it  may  have 
been  likewise  common;  but  its  proceeds  in  money,  due  first  hf 
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«n  agent,  and  next  by  a  bank,  to  the  husband  residing  in  New 
York,  can  not,  in  onr  opinion,  be  put  down  as  a  part  of  the 
assets  of  the  estate  of  Mrs.  Packwood,  in  the  hands  of  her 
executor  in  Louisiana,  to  be  administered  here. 

But  it  is  urged,  that  our  laws  must  govern  in  relation  to  the 
-disposition  of  properly  situated  here;  and  article  483  of  the 
<siyil  code  is  cited,  which  declares  that,  '*  persons  who  reside  out 
of  the  state  can  not  dispose  of  the  properly  they  possess  here, 
in  a  manner  different  from  that  prescribed  by  its  laws.''    The 
isase  of  Sencufs  Will  is  referred  to  as  illustrating  that  doctrine:  2 
Bob.  258.    This  last  case  refers  wholly  to  dispositions  morHs 
causa  ;  and  the  court  was  called  on  to  interpret  the  tenth  article 
of  the  civil  code,  and  to  decide  whether  a  will  made  here,  the 
testator  having  become  afterwards  domiciled  in  France,  and 
died  there,  was  revoked  by  the  subsequent  birth  of  a  child,  ac- 
<!ording  to  the  law  of  Louisiana,  or  whether  it  was  to  be  gov- 
erned by  the  law  of  France.    We  held  that,  although  in  general 
the  effect  of  acts  passed  in  one  country  to  have  their  effect  in  an- 
other, is  to  be  regulated  by  the  laws  of  the  latter  country;  yet, 
in  relation  to  testaments  and  donations  in  prospect  of  death, 
this  does  not  hold,  where  the  testator  or  donor  resided  abroad, 
both  when  the  act  was  executed  and  at  the  time  of  his  death. 
But  in  the  case  now  before  us,  the  difficulty  lies  deeper.    It  is, 
that  Mrs.  Packwood  did  not  possess  this  fund  in  Louisiana;  if 
any  part  of  it  belonged  to  her,  it  was  hers  in  New  York,  and 
the  case  is  illustrated  by  that  of  Hicks'  Adm'r  v.  Pope,  8  La.  661 
[28  Am.  Dec.  142]. 

In  that  case,  the  husband  and  wife  resided  in  Louisiana,  al- 
though married  in  Alabama,  where  the  personal  property  of  the 
wife,  reduced  to  possession,  becomes  the  properly  of  the  hus- 
band. The  slave,  which  formed  the  object  of  that  controversy, 
had  belonged  to  the  father  of  the  wife,  who  died  in  Alabama, 
and  she  inherited;  he  was  brought  into  this  state,  and  remained 
in  possession  of  the  husband  during  his  life.  He  did  not  get 
possession  in  Alabama,  but  here;  and  the  court  held,  that  the  law 
of  the  domicile  of  the  heir  would  govern,  and  that  the  wife  ao- 
-quired,  by  inheritance,  according  to  the  law  of  Louisiana.  The 
oourt  there  said :  ''  It  has  been  long  settled  by  the  jurisprudence 
of  this  country,  that,  notwithstanding  marriages  may  have  been 
contracted  in  other  states,  the  rights  of  the  married  persons, 
^rfter  being  domiciliated  in  this,  are  governed  by  its  laws,  in 
relation  to  all  property  acquired  during  their  residence  here,  so 
lar,  at  least,  as  they  have  reference  to  acquets  and  gains,  which 


348  Succession  op  Alice  Packwood.    [Louisiana. 

fonn  the  xDatrimonial  community.  If  the  husband  and  wife  be 
placed  in  this  category,  and  the  first  should  acquire  personal 
properly  by  purchase  in  another  state,  it  would  perhaps,  at  the 
moment  of  acquisition,  form  a  part  of  the  matrimonial  com- 
munity, eyen  before  it  was  brought  into  the  place  of  the  domi* 
die  of  the  partners.  This  doctrine  is  a  necessary  consequence 
of  the  maxim  adopted  by  eminent  civilians,  that  *  in  domicUii 
looOf  mobUia  iriteUigunhir  existere,"* 

Upon  the  whole,  we  conclude  that  the  court  erred  in  discharg* 
ing  the  rule. 

It  is,  therefore,  ordered  and  decreed,  that  unless  the  heirs  of 
Mrs.  Alice  Packwood  pay  one  half  of  the  debts  of  the  commu- 
nity, as  shown  by  the  statement  made  by  the  executor,  or  place 
funds  for  that  purpose  in  the  hands  of  the  executor,  within 
sixty  days  after  the  notice  of  this  decree,  the  executor  proceed 
to  sdl,  according  to  law,  a  sufficient  amount  of  property  to  pay 
the  same;  and  that  the  appellees  pay  the  costs  of  both  courts. 


Iv  HuBBAKD  Ann  WiTB  RsMovs  AiTBR  TEXOL  Mabbiaoi^  their  tobae- 
•equa&t  ^i^«<«<*s«n«^  |n  the  Abaenoe  of  an  agreenMiit  to  the  oontntfy,  wiU  be 
governed  by  the  Uwe  of  the  country  into  which  they  remove:  Sand  ▼.  Hu 
CfndUon,  16  Aol  Deo.  212;  Murphy  ▼.  Murphy,  12  Id.  475,  end  note  478.  A 
wife  may  claim  aoqueta  and  gaina  made  in  T^oniaiana,  although  ihe  waa  mar- 
ried abroad,  and  never  came  within  that  atate:  Cole*$WUUiw  v.  SU 
lave,  IS  Id.  241|  ZHjMm  V.  iXaon,  4La.  191. 
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[38KAan.S«l.) 
flATHrOB    iMVilTUTlON   OAK    NOT   PboHIBIT   THB   WErHD1LI.WAL    Of   DVOS* 

xiB  midar  «  power  In  its  charter  to  regulate  each  right  by  limitangHe  ez« 
erdae  to  sadi  zeaBonable  time  m  the  infltitatioii  may  appoint. 

bmuwwwnaoT  ow  tbb  Assets  of  a  Sayings  Inshtdtion  to  Pat  Au 
OF  RB  DsPOSiTOBS  osn  not  exoose  its  ref  nsal  to  pay  any  depositor  who 
seeks  to  withdraw  his  deposit^  after  proper  notioe  required  by  tiie  by* 
laws  of  the  institution.  The  relation  of  partners  does  not  exist  between 
the  different  depositors. 

Bmmt  of  a  Sayings  Institution  to  Diyidb  ira  Pbofkbtt  among  its 
depositors  does  not  authorise  it  to  refuse  to  pay  a  deposit  beoatise  of 
the  insnffioteroy  of  its  assets  to  pay  all  deposits.  The  power  can  only 
be  exeroised  after  it  lias  been  decided  by  Yote  of  tiie  tiusless  to  maka 
sooh  division  of  the  property. 

AasuMPflrr.    The  opinion  states  the  case. 

PtMe  amd  Daveia^  for  the  defendants. 

Oodman  and  Ibx,  contra. 

By  Oonrt,  Sheplet,  J.  It  appears  from  the  report  and  doo- 
oments  that  during  the  years  1837  and  1888,  Judith  Makin  de- 
posited with  the  treasurer  of  the  institution  certain  sums  of 
money  upon  the  terms  and  according  to  the  regulations  prescribed 
by  it.  The  plaintiff  proYed  his  intermarriage  with  the  person, 
who  made  the  deposit,  and  that  he  had  giYen  notice  of  his  in- 
tention to  withdraw  the  money;  and  that  at  a  subsequent  time, 
and  on  one  of  the  days  designated  for  that  purpose,  he  had  de- 
manded payment,  which  was  refused.  The  defense  presented 
was  an  inabiliiy  to  pay  all  the  moneys  deposited,  arising  oat  of 
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losses  by  which  the  value  of  the  assets  had  been  reduced  fifty 
per  cent,  or  more,  without  any  neglect  or  fault  on  the  part  of 
the  institution,  or  of  its  officers.  Whether  this  can  be  consid- 
ered a  legal  defense,  must  depend  upon  the  contract  between 
the  parties;  which  is  to  be  ascertained  from  the  charter  of  the- 
institution,  and  from  its  by-laws  and  regi^lations  prescribed  for 
making  deposits. 

The  third  section  of  the  charter  contains  these  words:  **  The^ 
principal  of  such  deposit  may  be  withdrawn  at  such  reasonable 
times,  and  in  such  manner  as  the  said  society  shall  direct  and 
appoint.*'    The  fifteenth  by-law  recognizes  the  right  of  the  per* 
son  making  the  deposit  to  withdraw  it,  and  prescribes  the  times 
and  manner  of  doing  it.    It  contains,  among  others,  these  words: 
"  Money  deposited  shall  only  be  drawn  out  by  the  depositor,  or 
by  some  person  by  him  legally  authorized;  but  no  person  shall 
receive  any  part  of  the  principal  or  interest  without  producing 
the  original  book,  that  such  payments  may  be  entered  therein, 
unless  the  trustees  shall  otherwise  determine.    No  money  can 
be  withdrawn  except  on  the  third  Wednesdays  of  Januaiy ,  April, 
July,  and  October;  and  one  week's  notice  before  the  day  of  with- 
drawing must  be  given  to  the  treasurer;  and  no  sum  less  than 
ten  dollars  of  the  capital  of  any  deposit  shall  be  withdrawn,  un- 
less the  whole  sum  deposited  by  such  person  shall  be  less  than 
that  amoimt."    The  twenty-third  by-law  states, ''  the  act  of  mak- 
ing a  deposit  shall  be  considered  a  sufficient  assent  on  the  port 
of  the  depositors  to  the  by-laws  and  regulations  of  the  institu- 
tion."   The  fourteenth  by-law  is: ''  All  deposits  shall  be  entered 
in  the  books  of  the  corporation,  and  a  duplicate  shall  be  given 
to  each  depositor,  in  which  the  sum  paid  by  him  shall  be  en- 
tered, and  which  shall  be  his  voucher  and  the  evidence  of  his 
property  in  the  institution."    The  regulations  or  terms,  upon 
which  deposits  are  to  be  made,  are  found  in  the  duplicate  book 
given  to  the  person,  who  has  made  the  deposit.     The  following 
statements  are  found  among  the  regulations  on  the  fourth  and 
fifth  pages  of  the  duplicate  book  given  to  Judith  Makin:  "  But 
people  may  become  sick,  or  otherwise  want  their  money,  after 
they  have  put  it  in.     It  is  provided,  that  they  may  take  it  out, 
when  they  please;  but  the  days  of  taking  it  out  are  the  third 
Wednesdays  of  January,  April,  July,  and  October;  and  they 
must  give  one  week's  notice  before  those  days,  that  they  intend 
to  call  for  their  money.    The  reason  of  this  rule  is  this:  If  the* 
money  could  be  called  for  any  day  in  the  year,  the  trustees  could 
not  lend  it  out,  or  employ  it  to  the  advantage  of  those,  who  put  it 
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in/'  **  When  moneys  are  called  out,  this  book  given  to  the  de^ 
poeitor,  must  be  brought  to  the  office  to  have  the  payment  en- 
tered. Persons  may  take  out  the  money  themselves,  or  in  case- 
of  absence  or  sickness  it  will  be  paid  to  their  order,  properly 
witnessed  and  accompanied  by  the  book." 

Among  other  arguments  presented  in  the  defense,  the  plaint- 
iff was  met  by  one  in  limine,  that  it  was  not  intended,  that  a. 
person,  who  had  made  a  deposit,  should  be  legally  entitled  to^ 
withdraw  the  money  against  the  will  of  the  institution.  And 
that  it  had  not  given  an  unconditional  assent,  that  it  should  be^ 
withdrawn  on  certain  days  at  the  pleasure  of  the  depositor. 
This  argument  is  so  obviously  at  variance  with  the  language  of 
the  charter,  by-laws,  and  regulations,  already  quoted,  that  it 
might  be  sufficient  simply  to  refer  to  them.  But  as  it  seems  to 
be  derived  by  inference  rather  from  the  oiganization  and  design 
of  the  institution,  than  from  the  language  alluded  to,  it  may  be- 
useful  to  consider,  whether  these  authorize  any  such  conclusion. 
And  whether  such  a  construction  would  not  be  subversive  of  the 
design,  and  destructive  of  the  objects,  or  some  of  them,  intended 
to  be  accomplished.  The  declared  designs  as  stated  in  the^ 
charter  are,  to  enable  the  institution  to  receive  ''  any  deposit  or 
deposits  of  money,  and  to  use  and  improve  the  same  for  the  pur- 
poses, and  according  to  the  directions  herein  mentioned  and 
provided."  And  among  the  directions  named  in  the  charter  are 
the  following, ''  and  the  net  income  or  profit  thereof  shall  bo  by 
ihem  applied  and  divided  among  persons  making  the  said  de* 
posits,  their  executors,  or  administrators,  in  just  proportions,^ 
and  the  principal  of  such  deposit  may  be  withdrawn  at  such  rea- 
sonable times  and  in  such  manner  as  the  said  society  shall  direct 
and  appoint."  Does  a  proper  and  legal  construction  of  this 
language  permit  the  institution  to  make  by-laws  or  regulations, 
which  would  prevent  a  depositor  from  withdrawing  his  money 
at  all  without  its  consent?  Or  does  it  only  permit  the  institu- 
tion to  regulate  the  time  and  manner  of  doing  it,  leaving  in 
other  respects  the  decision  of  the  question  to  the  depositor's 
pleasure,  whether  it  should  or  should  not  be  withdrawn? 
Clearly  the  latter  is  the  correct  construction,  and  so  the  institu- 
tion appears  to  have  regarded  it,  and  to  have  formed  its  by-laws 
and  regulations  accordingly.  '^  The  object  of  the  institution 
(says  the  first  by-law)  shall  be  to  provide  a  safe  and  profitable 
mode  of  enabling  industrious  persons  of  all  descriptions  to  invest 
such  part  of  their  earnings  or  property,  as  they  can  conveniently 
q^are,  in  a  manner  which  will  afford  them  both  profit  and 
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necani^/*  And  the  same  in  substance  is  repeated  in  the  regula- 
tions. Nothing  is  said  here  respecting  the  time,  during  which  it 
should  remain  invested;  but  the  institution  has  itself  declared  it 
to  be  until  ''  people  may  become  sick,  or  otherwise  want  their 
money."  It  is  not  ea^  to  make  language  state  more  explicitlj^ 
than  the  charter,  by-laws,  and  regulations  have  stated,  the  de- 
sign of  the  institution  to  be,  to  hold  out  inducements  to  the  im- 
provident and  others  to  deposit  something,  which  they  could 
then  spare,  that  it  might  be  preserved  and  increased,  and  yet  be 
in  a  condition  to  be  recalled  once  in  three  months,  and  applied 
to  administer  relief  to  their  necessities,  when  sickness  or  mis- 
fortune should  come  upon  them,  or  when  they  should  want  it 
for  other  purposes.  And  it  is  not  difScult  to  perceive,  that  the 
charter  and  the  proceedings  under  it  look  to  this  as  the  great 
object  to  be  accomplished.  And  to  cany  out  that  object  and 
make  the  deposit  available  for  such  purposes,  it  is  necessary, 
that  it  should  be  liable  to  be  withdrawn  at  stated  times  at  the 
pleasure  of  the  depositor.  And  it  would  not  be  too  much  to  say, 
that  the  object  would  be  so  nearly  defeated  by  a  different  con- 
struction, that  few  deposits  could  have  been  expected  from  the 
class  of  persons,  who  were  invited  to  deposit,  if  it  had  been  the 
declared  purpose  of  the  institution  not  to  give  the  depositor  a 
perfect  right  to  withdraw  his  money  at  his  own  pleasure  on  cer- 
tain days  designated  and  made  known  to  him.  And  such  a 
claim  on  the  part  of  the  institution  now  is  in  direct  conflict  with 
its  statement  to  the  depositors,  '*  that  they  may  take  it  out, 
when  they  please/' 

Another  position  taken  in  defense  is,  that  the  institution  is  to 
be  considered  as  the  trustee  and  the  depositors  as  the  cestuisque 
trust,  and  that  the  losses  therefore  fall  upon  them.  That  some 
or  all  of  them  must  bear  the  losses,  when  the  institution  can  not 
pay  all,  is  undoubtedly  true.  And  so  must  those  persons,  who 
have  claims  against  any  other  corporation,  which  is  in  a  like 
condition.  But  that  the  institution  is  to  be  regarded  as  assum- 
ing merely  the  responsibilities,  which  attach  to  a  conunon  trus- 
tee, who  takes  the  money  of  the  person  to  be  benefited,  and  in- 
vests it  for  him,  and  accounts  to  him  by  delivering  to  him  the 
money,  or  what  remains  after  deducting  losses,  or  the  property, 
in  wUch  it  has  been  invested,  with  its  increase,  can  not  be  ad- 
mitted. Such  a  trustee  makes  no  engagement,  and  none  is  im* 
plied  by  law,  beyond  that  of  acting  prudently  and  faithfully  in 
preserving,  investing,  and  restoring  the  properly,  or  what  may 
not  be  lost  without  his  fault.    Such  a  trustee  could  not  present 
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the  motiYeB  neceasaiy  to  induce  a  deposit  in  a  saTings  instita* 
tion.  Nor  cany  into  effect  the  purpose  of  enabling  the  class  of 
persons  intended  to  be  benefited  to  have  their  money  placed, 
^here  it  might  be  preserved  and  increased,  and  jet  be  returned 
to  them  vheneTer  wanted  to  meet  unexpected  and  necessitous 
-calls.  To  present  the  motives  and  to  accomplish  the  design 
held  out  by  the  institution,  it  was  necessary,  that  it  should 
assume  additional  and  more  onerous  and  responsible  duties, 
than  attached  to  a  common  trustee.  Accordingly  it  is  found, 
that  the  institution  had  undertaken  to  act  in  a  different  manner; 
and  to  assume  liabilities  of  a  peculiar  character,  and  suited  to 
carry  into  effect  its  special  purposes.  It  proposed  to  proceed, 
not  upon  the  weU-known  principles  of  a  common  trust,  but 
upon  a  qrstem  of  its  own  benevolent  devising,  by  which  it  will 
receive  and  invest  his  money  not  alone  and  separate,  as  in  com- 
moji  trusts,  but  with  that  of  an  unlimited  number  of  others; 
that  from  all  these  investments  it  will  obtain  an  interest,  of  which 
no  exact  part  can  be  decided  to  belong  to  any  one  as  accruing 
from  his  money;  that  it  will  at  stated  times  pay  out  to  him, 
not  even  his  share  of  the  whole  interest  earned,  but  a  designated 
portion,  only  reserving,  it  may  be,  a  residue;  that  it  will  pay 
him  four  i>er  cent,  or  at  that  rate  without  any  condition  an- 
nexed, whether  it  has  or  has  not  earned  it;  that  it  will  pay  out 
not  what  may  be  found  to  belong  to  him  upon  an  adjustment  of 
profit  and  loss,  but  the  sum  deposited;  and  that  it  will  not  ao- 
•count  with  him  by  a  deliveiy  of  the  property  in  which  his  money 
may  have  been  invested,  but  will  pay  it  out  as  provided  in  the 
fifteenth  by-law,  which  states,  that  "  all  moneys  received  by  the 
treasurer  shall  bo  specie,  or  such  bills  as  are  received  on  de- 
posit at  the  Portland  banks,  and  all  payments  shall  be  made  by 
fiiTn  in  the  same  manner." 

It  proposed  to  reserve  the  increase  of  interest,  if  any,  over 
four  per  cent.;  and  this  might  operate  as  a  compensation  to 
the  continuing  depositors  for  any  injury,  which  such  a  course 
might  bring  upon  them.  This  was  to  be  divided  among  those, 
who  for  five  years  might  have  been  subjected  to  this  process  of 
paying  out  to  one  not  precisely  his  own  money  or  property,  or 
its  increase,  but  a  certain  interest  and  the  full  amount  of  his  de- 
posit in  cash  from  the  common  fund  of  the  institution.  To  this 
course  the  institution  has  pledged  itself  by  its  charter,  by-laws, 
and  regulations,  and  all  the  depositors  have  pledged  themselveti 
by  the  very  act  of  making  the  deposit.  And  all  the  depositors 
in  effect  agree,  that  one,  who  pleases  to  call  for  his  money  mtsf 
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xeceiye  it  in  full  and  in  cash;  and  that  thej  will  look  to  the  re* 
maining  funds  for  their  rights.  In  all  these  particulars  the 
rights  and  duties  of  the  depositors  and  of  the  institution  are  dif- 
ferent from  those  of  common  trustees  and  cestuis  que  trust.  And 
well  might  it  be  said  on  a  former  occasion,  that  it  assumed  other 
and  greater  duties  and  liabilities,  than  those  properly  appertain- 
ing to  a  trustee.  And  it  would  seem,  that  their  obvious  char- 
acter might  have  operated  as  an  excuse  for  omitting  to  set  them 
forth  at  large.  And  the  corporation  having  assured,  and  re- 
peated the  assurance,  as  has  been  seen,  that  the  depositors 
might  take  out  their  money  on  certain  days,  when  they  pleased, 
without  annexing  any  condition,  or  requiring  any  adjusfanent  of 
accounts,  or  losses  and  gains,  it  might  be  said  with  perfect  ao- 
curacy,  that  it  did  in  effect  assume  the  whole  risk  of  losses,  for  it 
undertook  at  all  events  to  pay  a  stipulated  interest,  and  to  repay 
the  principal  sum.  But  it  is  said  by  one  of  the  counsel,  that  thia 
can  not  be  correct,  for  the  seventh  by-law  provides,  that  **  the 
trustees  of  this  institution  shall  receive  no  emolument  therefrom, 
and  while  engaged  to  a  conscientious  and  upright  discharge  of 
their  duties,  they  are  not  to  be  held  responsible  for  any  losses, 
which  may  happen  from  any  cause  whatever,  except  their  willful 
and  corrupt  misconduct."  The  error  lies  in  considering  the 
trustees  as  personally  assiuning  to  perform  the  engagements  of 
the  institution.  While  this  argument  as  presented  by  the  other 
counsel  is,  that  the  by-law  is  applicable  to  the  corporation  it- 
self, excusing  it  from  the  risk  of  losses.  And  that  by  ''  some 
confusion  of  ideas"  the  trustees  were  named,  when  the  corpora- 
tion was  intended.  The  by-law,  however,  is  neither  of  doubtful 
meaning  nor  obscure.  The  design  was  not  to  provide  a  protection 
for  the  corporation  against  losses,  which  it  did  not  seek,  except 
in  one  event  to  be  hereafter  noticed.  But  it  was  to  protect  the 
persons  who  might  be  trustees  from  being  called  upon  to  make 
up  losses,  as  is  clearly  shown  by  the  following  provision  in  that 
by-law;  that ''  those  trustees  only,  who  may  be  concerned  in 
such  misconduct,  shall  be  answerable  for  the  same." 

It  was  also  asserted  in  argument,  that  the  funds  of  the  insti- 
tution were  to  be  considered  as  a  partnership  fimd.  And  it  was 
proposed  to  apply  the  law  applicable  to  partnership  properly  to 
regulate  the  rights  of  all  interested.  But  the  doctrines  of  that 
law  can  have  no  proper  application  to  this  case.  There  is  no 
union  of  interests  or  of  rights  between  the  plaintiff  and  the  cor- 
poration. On  the  contrary,  they  are  separate  and  distinct. 
They  depend  upon  mutual  stipulations,  but  the  share  of  them 
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undertaken  bj  each  is  different.  And  if  the  several  depositors 
can  in  any  other  sense,  than  as  interested  in  the  same  fund,  be 
considered  as  partners,  they  have  consented  by  the  act  of  mak- 
ing their  deposits,  as  before  noticed,  that  each  may,  according 
to  the  regulations,  withdraw  his  money.  And  have  done  this 
without  any  limitation  or  condition,  that  there  should  first  be  an 
adjustment  of  profit  and  loss.  To  have  waited  for  such  an  adjust- 
ment in  each  case  before  payment  would  have  been  so  vexatious 
and  impracticable,  as  to  be  destructive  of  all  the  benevolent  pur- 
poses of  the  institution.  The  results  promised  from  the  ordinaiy 
action  of  the  institution,  as  declared  in  the  by-laws  and  regula- 
tions made  by  it  and  assented  to  by  all  the  depositors,  may,  at 
the  expense  of  a  rei>etition,  be  stated  in  the  very  language  of  the 
institution;  and  thus  stated  they  are;  that  '^  twice  eveiy  year, 
namely,  on  the  third  Wednesdays  of  July  and  January,  a  divi- 
dend or  payment  of  interest  of  two  per  cent,  or  two  dollars  on  a 
hundred  will  be  made;"  that ''  although  four  per  cent,  is  prom- 
ised yearly,  yet  every  fifth  year  all  the  extra  income,  which  has 
not  before  been  paid  out  and  divided,  will  then  be  divided  in  just 
proportion  to  the  length  of  time  the  money  has  been  in  accord- 
ing to  the  by-laws;"  that ''  people  may  become  sick,  or  other- 
wise want  their  money,  after  they  have  put  it  in;  it  is  provided, 
that  they  may  take  it  out,  when  they  please;  but  the  days  of 
taking  it  out  are  the  third  Wednesdays  of  January,  April, 
July,  and  October."  These  are  engagements,  among  others, 
which  the  institution  has  entered  into  with  its  depositors,  and 
they  are  not  accompanied  by  any  condition  or  limitation,  or 
made  to  depend  on  any  contingency,  so  far  as  it  relates  to  its 
ordinary  action.  And  without  their  being  carried  into  effect 
the  design  of  the  institution  could  not  be  accomplished.  It 
would  be  defeated.  If  the  institution  by  its  regulations  and 
offers  has  undertaken  more,  than  it  finds  itself  able  to  accom- 
plish, it  is  only  in  a  position,  which  is  often  the  result  of  human 
arrangements.  No  blame  necessarily  attaches  to  it,  or  to  those 
by  whom  its  afEiEiirs  have  been  managed.  It  could  not  be  ex- 
pected to  have  provided  against  losses,  which  might  have  fallen 
upon  the  most  wise  and  prudent.  And  it  may  well  be  excused, 
if  it  has  been  seduced  by  a  desire  to  benefit  the  improvident,  to 
propose  to  confer  a  greater  benefit,  than  it  was  able  to  do,  under 
the  state  of  things,  which  has  happened. 

All  this,  however,  can  afford  no  legal  protection  against  the 
performance  of  all,  which  it  has  undertaken  to  perform.  If  it 
can  not  pay  all,  it  must  do  what  it  can  to  fulfill  its  engagements, 
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and  pay  in  conformity  to  the  requisiiionB  of  the  laws,  which  gov- 
em  other  coxporationB  and  persons.  And  it  can  not  jiisily  com- 
plain, if  the  coarse  may  be  the  same  as  in  many,  if  not  most 
other  cases  under  oar  laws,  that  its  effects  are  distributed  un- 
equally. Especially  as  it  reserved  to  itself  the  powe^  to  provide 
for  such  an  extraordinary  contingency  as  has  hapfened  in  a 
manner,  that  might  have  secured  an  equal  distribution.  This  i% 
done  by  the  twenty-second  by-law,  which  says:  <'  The  trustees 
may  bya  vote  of  the  major  part  of  the  whole  number,at  anytime 
divide  the  whole  of  the  property  among  the  depositors  in  propor- 
tion to  their  respective  interests  therein,  upon  giving  three 
months*  notice  thereof;  and  shall  also  for  the  like  purpose  be  at 
liberty  to  refuse  to  receive  any  deposit  at  their  pleasure."  This 
appears  to  be  the  only  provision  made  to  change  the  ordinaij 
action  of  the  institution  into  an  extraordinaxy  one.  And  until 
the  institution  has  acted  under  it,  the  rules  and  responsibilities 
of  its  ordinary  action  are  binding  upon  it.  The  institution  in 
the  year  1838  declined  to  receive  any  more  deposits,  and  author- 
ized the  treasurer  to  pay  to  any  depositor  the  full  amount  of  his 
deposit  **  in  any  of  the  bank  stock  held  by  the  institution  at  the 
cost.*'  And  it  afterward,  in  consequence  of  losses,  voted,  that 
the  by-laws  requiring  semi-annual  dividends  be  suspended. 
But  it  has  never  proceeded  to  divide  the  whole  of  the  properly 
among  the  depositors  according  to  their  respective  interests 
therein.  If  the  trustees,  before  the  commencement  of  this  suit, 
had  determined  by  a  regular  vote,  under  that  provision  of  the 
by-laws,  to  divide  the  whole  property,  an  equal  distribution 
might  have  been  secured  by  the  common  consent  of  all  the  de- 
positors, expressed  by  their  assent  to  the  by-laws.  And  all  the 
depositors  having  consented,  that  each  on  the  days  named 
should  withdraw  his  deposit  at  pleasure  to  be  paid  out  in  cash, 
they  can  have  no  just  cause  to  complain  that  their  interests  are 
limited  to  the  retiduum^  unless  they  should  think,  that  the  in- 
stitution unnecessarily  neglected  to  interpose  under  the  twenty- 
second  by-law  to  prevent  its  being  governed  by  the  regulations 
for  its  ordinary  action;  and  to  place  it  under  regulations  better 
suited  to  its  present  condition.  The  legal  rights  of  the  parties 
now  before  the  court  can  only  be  considered;  and  there  is  no 
legal  defense  presented. 

WmTiCAN,  0.  J.,  took  no  part  in  the  decision. 

The  ease  that  next  follows  in  the  origiaal  report  is  that  d  Saving  /iMtiln* 
iiou  V.  Makin  et  al.  That  was  a  bill  in  eqnity  filed  by  the  tnistees  of  the  in- 
■titutioa,  alleging  that  the  property  of  the  institation  had  greatly  depredated 
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in  Tfthie  in  past  yean,  whereby  it  had  become  impossible  to  paj  more  than 
rixty  per  cent,  to  the  depositors  of  the  amount  deposited  by  them.  That  the 
loss  of  forty  per  cent,  which  must  be  visited  upon  the  depositors  should,  in 
equity,  be  equally  apportioned  among  them;  that  certain  depositors  threat- 
ened to  prevent  such  an  equitable  apx>ortionment,  having  begun  suits  at  law 
to  recover  the  amount  of  their  deposits.  The  bill  prayed  for  an  injunction 
against  the  further  prosecution  of  these  suits,  and  tibat  this  court  should  pvo- 
oeed  to  an  equitable  distribution  of  the  assets  of  the  institution  among  its 
depositors.  This  bill  was  filed  in  the  name  of  the  trustees  of  the  corporation, 
and  not  in  that  of  the  corporation  itself,  and  the  court  was  inclined  to  think 
that  there  arose  from  this  a  want  of  proper  parties;  waiving  this  considera- 
tion, however,  it  proceeded  to  discuss  the  question,  whether,  upon  general 
principles  of  equity,  it  could  give  the  relief  sought;  and  decided  that  it  could 
not.  The  corporate  body,  by  the  charter  of  incorporation  of  the  institution, 
consisted  of  certain  persons  named  therein,  and  it  was  further  provided  "that 
they,  and  such  others  as  may  be  duly  elected  members  of  said  corporation, 
as  in  this  act  is  provided,  shiul  be  and  remain  a  body  politic  and  corporate 
forever.* 

In  one  aspect  of  this  bill  it  was  an  attempt  by  the  trustees  to  obtain  the 
court  to  execute  the  trust  accepted  by  them.  .  Now,  though  it  might  be  proper 
to  supersede  a  trustee  at  the  instance  of  a  cestui  que  trunt  alleging  mismanage- 
ment, yet  the  court  would  not,  at  the  request  of  the  trustee,  do  that  for  him 
which  he  might  do  or  have  done  himself.  And  such  is  this  case,  since  the 
twenty-second  by-law  of  the  institution  provided  for  a  distribution  of  the 
assets,  as  will  appear  by  a  reference  to  the  principal  case,  and  might,  if  the 
power  thereunder  had  been  exercised,  have  avoided  this  difficulty.  The 
court  further  disclaimed  any  power  to  sequester  the  funds  of  a  corporation, 
and  to  deprive  it  of  them,  and  to  dispose  of  them  as  it  might  deem  just  and 
equitable  among  those  beneficially  interested.  The  court  again  denied  that 
the  relation  between  the  corporation  and  its  depositors  was  that  of  trustee 
and  cestui  que  trust,  though  such  was  the  relation  between  the  trustees  of  the 
institution  and  the  depositors,  and  therefore  denied  that  it  could  interfere  by 
reason  of  its  jurisdiction  in  cases  of  trust.  It  therefore  refused  the  relief 
■ought.  The  court  then  discussed  what  alteration  was  made  in  the  law  by 
the  act  of  March  18,  1842,  but  into  this  part  of  the  case  it  is  not  necessary  to 
go  far.  It  ia  merely  necessary  to  say  that  the  act  provided  that  the  court 
could  order  the  sequestration  of  funds  in  cases  similar  to  the  present,  but 
that  it  respected  the  right  of  all  persons  who,  having  sued  the  corporation, 
had  obtained  verdicts  before  a  bill 'filed  by  the  trustees  of  the  corporation,  to 
obtain  the  sequestration  of  its  assets,  and  that  the  validity  of  this  proviso 
waa  upheld  by  the  court,  and  that  therefore  Makrn,  the  plaintiff  in  the  prin* 
cipal  case,  stiU  remained  entitled  to  payment  of  his  deposit  in  full.         i 
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[28  llAma,  498.] 

Bmnur  ov  Sxbvzoi  or  a  Wbit  bt  an  Ofuceb  Ib,  where  a  retom  f) 
required  by  law,  the  only  proper  evidence  of  what  has  been  done  by  hin 
thereunder,  and  no  omission  therein  of  any  fact  may  be  snpplie/ii  ^ 
oUier  proof. 
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No  Imtendmsnt  of  the  Tihb  or  Sebvics  is  Made  in  Aid  or  the  Rb- 
TUTLV  or  Sebvigs. — Of  two  writs  served  on  the  same  day,  one  of  which 
shows  the  ezaot  time  of  day  when  the  senrioe  was  made,  the  second  only 
the  day,  the  former  will  he  giyen  precedence  to  the  latter,  as  no  intend- 
ment can  be  made  that  the  latter  was  served  before  the  hoar  mentioned 
in  the  first  retom  of  service. 

Amendment  to  a  Retubn  or  Skbyigs  That  mat  Attect  the  Bights 
or  Thqid  Psbsons  can  only  be  allowed  where  something  appears  of 
record  by  which  the  correction  can  be  made.  Thns  where  one  par^ 
daims  nnder  a  writ  of  execution  retomed  as  served  at  noon  of  a  certain 
day,  an  amendment  can  not  be  allowed  of  a  writ  retomed  merely  as 
served  npon  the  same  day,  so  as  to  cause  the  same  to  appear  as  served 
before  the  first  writ,  where  nothing  appears  in  the  record  to  indicate  the 
time  of  service. 

Weft  of  enixy.  Demandants  claimed  nnder  a  writ  of  execu- 
tion issued  against  Ansel  Gerrish,  on  a  judgment  recovered 
against  him  by  John  Trafton,  and  which  appeared  by  the  re* 
turn  of  service  to  have  been  levied  upon  the  real  estate  in  con- 
troversy on  the  seventeenth  day  of  May,  1836.  Defendant  ac- 
quired title  under  an  execution  issued  upon  a  judgment  obtained 
against  the  said  Gerrish  by  one  Gowen,  and  which,  from  the 
return  of  service,  appeared  to  have  been  levied  upon  the  prop- 
erty also  on  May  17, 1836;  but  the  return  further  specified  at 
one  second  past  twelve  o'clock  of  the  said  day.  During  the 
pendency  of  the  action,  the  judge  of  the  court  below,  in  which 
the  judgments  against  Gerrish  had  been  obtained,  gave  leave 
to  amend  the  return  on  the  first  writ,  and  in  accordance  with 
this  leave  the  writ  was  amended  so  as  to  cause  it  to  appear  that 
it  had  been  levied  upon  the  property  in  dispute  before  noon  on 
the  seventeenth  of  May,  1836.  The  above  facts  were  submitted 
to  this  court  to  be  acted  upon  in  the  same  manner  as  if  they 
had  been  found  by  special  verdict.  The  other  &cts  appear  from 
the  opinion. 

Ihirfidd  and  Eaines,  pro  8e. 

ShepLey^  for  the  tenant. 

By  Oourt,  Tknnev,  J.  By  the  return  on  the  writ  againsfc 
Gerrish  in  favor  of  Gowen,  the  attachment  of  the  land  in  con- 
troversy was  made  one  second  after  twelve  o'clock  on  the  sev- 
enteenth day  of  May,  a.  n.  1836.  The  original  return  of  the 
attachment  of  the  same  land,  upon  the  writ  in  &vor  of  Tmfton 
against  Gerrish,  showed  that  it  was  made  upon  the  same  day  as 
the  other,  without  designating  the  precise  time  in  the  day.  As 
the  returns  were,  before  the  amendment  of  the  lattei,  what  was 
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the  interest  of  each  party  in  the  land  by  yirtae  of  the  le-vies 
under  which  they  respectiyely  claim  ? 

When  the  evidence  of  the  official  doings  of  those  authorized 
to  make  service  of  writs,  is  required  to  be  in  their  returns,  the 
parties  to  the  precept  or  process,  and  those  holding  under 
them,  are  conclusively  bound  thereby.  Everything  which  the 
officer  is  required  to  do  in  making  such  services  must  appear 
affirmatively,  by  this  species  of  evidence.  There  can  be  no  pre- 
sumptions short  of  necessary  inferences,  which  can  supply  omis- 
sions. Hence,  in  the  return  of  an  extent  upon  real  estate  by 
virtue  of  an  execution,  if  the  officer  omits  to  state  by  whom  the 
appraisers  were  chosen,  the  return  would  be  so  defective  that 
the  creditor  could  acquire  no  rights  thereby;  notwithstanding 
he  might  be  able  to  show  conclusively  by  other  evidence,  that 
there  had  been  a  perfect  compliance  with  the  requirements  of 
the  statute.  In  the  return  of  service  upon  mesne  process,  if 
the  officer  should  omit  the  date,  unless  this  defect  should  be 
cured  by  an  amendment,  or  by  some  act  of  the  defendant  therein, 
«  judgment  rendered  in  that  action  would  be  erroneous,  as  the 
return  would  furnish  no  evidence,  that  there  had  been  legal  no- 
tice to  him.  The  demandants  contend,  that  a  fair  and  liberal 
construction  of  the  return  upon  Trafton's  writ,  as  it  was  when 
first  made,  would  be,  not  that  the  land  was  attached  at  the  ear- 
liest or  the  latest  possible  moment  of  the  day,  but  at  a  moment 
equally  removed  from  their  extremes,  which  would  be  at  noon. 
To  admit  the  correctness  of  this  proposition  would  establish 
the  principle,  that  all  attachments  which  in  the  return  thereof 
have  no  date  of  the  hour  or  minute  when  made,  must  be  pre- 
sumed to  be  made  at  noon,  which  no  one  will  contend  is  gen- 
erally the  fact.  A  consequence  arising  from  this  would  be,  that 
an  attachment  made  and  so  returned  at  the  earliest  time,  after 
noon,  would  be  postponed  to  one  made  at  the  latest  moment  of 
-the  same  day,  if  the  precise  time  waa  omitted  in  the  return  of 
the  latter.  And  this  presumption,  which  it  is  contended  will 
4trise,  is  equal  to  the  most  conclusive  positive  proof,  as  no  evi- 
dence to  affect  a  return  of  an  officer  of  his  doings  in  such  a  case 
-can  be  adduced. 

An  officer  making  an  attachment  may  know  the  precise  moment 
when  it  is  made;  it  is  the  privilege  of  a  creditor  to  have  this 
4ippear  upon  the  return.  If  it  be  omitted  to  his  prejudice,  when 
required  to  be  made,  the  officer  is  liable.  But  if  all  attachments 
without  a  more  particular  date  than  that  of  the  day,  are  to  be 
considered  as  made  at  noon,  the  rights  of  the  vigilant  creditor. 
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who  causes  one  to  be  made  after  that  time,  however  early,  and 
the  retain  shows  the  preoise  moment,  arc  to  ho  snirendered  to 
the  one  coming  after  him,  who  takes  no  lueabui-es  to  have  the 
honr  designated;  and  the  fonner  is  remediless,  for  the  officer* 
who  made  his  attachment,  has  done  his  whole  duty,  and  tha 
other  has  made  no  false  retam.  In  retains  of  offioers,  nothing 
is  to  be  presamed  in  reference  to  dates,  more  than  anj  other 
fact.  A  creditor  has  the  advantage  of  no  time  earlier  than  thai 
which  is  so  expressed,  as  to  exclude  one  which  is  later.  In  or- 
der  to  hold  the  property  retamed  on  another  writ,  it  is  not 
enough  that  he  should  show,  by  the  retam,  that  it  may  have 
been,  but  that  it  certainly  was  earlier  than  the  attachment  upon 
the  former.  The  attachment  was  made  on  Oowen's  writ  at  a 
fixed  and  certain  time.  That  upon  Trafton's,  according  to  the 
return  when  first  made,  is  not  affirmatively  shown  to  be  at  a  time 
BO  early.    The  former  must  take  precedence  of  the  latter. 

Assuming,  that  the  amendment  of  the  return  upon  Trafton's 
writ  was  made  in  pursuance  of  an  order  of  the  district  court, 
where  the  record  was,  which  is  denied,  can  that  amendment  affect 
and  change  the  rights  of  the  parties  now  before  us  ?  The  party 
to  be  prejudiced  thereby  is  not  the  debtor  in  Trafton's  execution, 
but  the  grantee  of  another  creditor,  who  we  have  seen  derived  a 
perfect  title  as  against  the  demandants,  by  his  attachment  upon 
the  writ  followed  by  a  seasonable  levy  upon  the  execution. 

It  is  insisted  by  the  demandants,  that  the  amendment  was 
allowed  in  the  exercise  of  a  discretion,  and  therefore  is  not  sub- 
ject to  revision  by  any  other  court.  It  is  true,  that  many  amend- 
ments may  be  allowed  by  a  judge  of  the  district  court,  or  by  a 
judge  of  this  court  while  sitting  alone,  which  on  consideration 
may  appear  of  doubtful  expediency,  but  if  they  were  permitted 
in  the  legal  exercise  of  a  discretion,  their  propriety  can  not  be 
questioned  on  exceptions.  But  if  the  amendment  is  one,  which 
the  law  does  not  authorize,  it  is  otherwise;  and  the  demandants 
are  not  understood  as  controverting  this  proposition.  An  amend- 
ment in  a  return  of  an  officer,  beyond  the  legitimate  power  of  a 
court  to  permit,  in  the  exercise  of  a  discretion,  can  not  take 
away  the  rights  of  third  persons,  which  were  perfected  before 
any  alteration  took  place  in  the  return  as  first  made.  If  in  the 
trial  of  an  action  in  the  district  court,  such  an  amendment 
should  be  allowed,  the  party  sought  to  be  injuriously  affected 
thereby  objecting,  and  the  case  should  be  carried  up  by  excep- 
tions or  appeal,  the  legal  propriety  of  such  an  amendment  and 
the  effect  thereof  c^^ild  certainly  be  considered  and  determined 
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1>y  the  appellate  tribunal.  A  contraiy  doctrine  might  leave  tc^ 
the  aggriered  party  a  right  of  appeal,  bat  would  allow  the  court 
appealed  from,  to  change  entirely  the  evidence  first  presented, 
BO  that  the  character  of  that  evidence,  and  the  right  to  change^ 
it  to  the  prejudice  of  either  party,  could  not  be  revised.  In  Em- 
erson V.  I^)ton,  9  Pick.  167,  the  court  say:  '^  We  do  not  interfere^ 
with  the  rights  of  the  court  of  coxomon  pleas  to  allow  the  offi- 
cer to  alter  his  return;  from  the  evidence  on  which  that  court 
acted,  we  presume  they  had  sufficient  ground  to  be  satisfied  that 
the  attachment  was  made  on  the  sixth  of  March.  But  they  did 
not  decide  on  the  effect  of  the  amendment,  nor  could  they,  so- 
as  to  bind  this  cotirt  upon  any  question  arising  out  of  the  pro- 
ceedings, which  might  affect  the  rights  of  third  persons.'' 

Cases  bearing  upon  this  question,  decided  in  this  state, 
Massachusetts,  and  New  Hampshire,  have  been  cited.  And  the^ 
rule,  which  may  be  extracted  from  them,  on  the  subject  of  allow- 
ing officers  to  amend  their  returns  upon  writs  and  executions  so* 
as  to  affect  the  interest  of  third  persons,  whose  rights  had  been 
previously  acquired,  seems  to  be  well  established;  if  there  is  any 
difficulty  it  is  in  its  application.  ''  Such  amendments  can  be- 
allowed  only  where  there  is  something  upon  the  record,  by 
which  the  correction  can  be  made,  and  in  such  cases  there  can 
be  no  difficulty:"  Thatcher  et  al.  v.  MUler,  13  Mass.  270. 
"  When  the  subsequent  purchaser  or  creditor,  being  chargeable 
with  constructive  notice,  of  what  is  on  the  record,  if  he  haa 
sufficient  to  show  him,  that  all  the  requirements  of  the  law  have 
probably  been  complied  with,  and  he  will,  notwithstanding,  at- 
tempt to  procure  a  title  under  the  debtor,  he  should  stand 
chargeable  with  notice  of  all  the  facts,  the  existence  of  which  is 
indicated  and  rendered  probable  by  what  is  stated  in  the  rec- 
ord, and  the  existence  of  which  can  be  satisfactorily  shown  to 
the  court:"  Whiitier  v.  Vamey,  10  N.  H.  291.  In  the  cases 
cited  in  the  argument,  unless  the  party,  moving  that  an  amend- 
ment may  be  made,  or  seeking  a  right  by  virtue  of  such,  has 
brought  himself  within  these  principles,  the  amendment  has 
been  refused,  or  if  made,  it  has  not  been  permitted  to  prejudice 
the  rights  of  third  persons,  previously  obtained. 

Was  there  anything  upon  the  record  in  TrafUm*%  Case  from 
which  the  amendment  could  be  made  ?  Or  was  there  anything 
therein  which  could  be  a  notice  to  Oowen  before  his  levy,  or  to 
the  tenant,  Paine,  before  his  purchase,  that  it  was  probable, 
that  the  attachment  upon  Traf  ton's  writ  was  made  at  an  earlier 
time  than  one  second  after  twelve  o'clock  on  the  seventeenth 
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day  of  May,  ▲.  d.  1836  ?  The  date  of  the  return  was  as  specifio 
as  appears  in  a  very  large  majority  of  cases;  it  was  perfect  in 
itself,  there  being  nothing  indicative  of  any  positive  error  or 
accidental  omission.  The  &ot  that  the  service  was  made  on  the 
first  day  of  service  for  the  next  succeeding  court,  does  not  impress 
us  as  having  a  tendency  to  render  it  probable  that  the  attach- 
ment was  made  before  noon  of  that  day,  or  that  the  date  was 
not  as  particular  as  was  intended.  The  omission  of  the  precise 
time  of  making  the  attachment,  in  the  return,  is  nothing  from 
which  an  amendment  can  be  made.  If  it  were  so  in  this  case, 
it  would  be  the  same  in  all,  where  the  year,  the  month,  and  the 
day  make  the  only  date.  Could  one  be  aided  in  the  least,  in 
ascertaining  the  time  of  day,  when  the  numerous  writs  on  the 
files  of  this  court  were  served,  by  an  examination  of  the  returns, 
where  the  precise  time  is  not  expressed?  It  is  difficult  to  per- 
ceive how  the  omission  to  state  that,  which  is  not  usually  stated, 
and  which  is  not  required  to  constitute  evidence  of  a  legal  ser- 
vice, and  which  implies  no  mistake,  can  enable  the  officer,  who 
made  the  service,  to  state  the  exact  moment,  when  it  was  made. 
Many  circumstances,  independent  of  the  record,  may  call  to  his 
mind  the  time  of  day  when  he  made  his  attachment,  but  unless 
the  record  discloses  something,  from  which  the  addition  can  be 
made,  the  rule  forbids  the  amendment. 

If  there  was  nothing  upon  the  record,  which  could  aid  the 
officer  in  making  the  amendment,  it  follows  that  there  was 
nothing  therein  rendering  it  probable  to  the  mind  of  another 
attaching  creditor  or  purchaser,  that  there  was  an  omission  of 
that,  which  if  supplied,  would  entitle  the  creditor  in  that  suit 
to  hold  by  the  attachment.  But  there  is  that  upon  the  return 
itself,  which  renders  it  very  remarkable  that  the  exact  time 
should  have  been  omitted,  if  the  attachment  was  made  at  the 
earliest  time  after  the  commencement  of  the  seventeenth  day  of 
May,  ▲.  D.  1836.  It  was  not  a  case  where  an  officer  had  nothing 
to  do  but  to  sit  down  at  his  table  in  his  own  room,  and  make  a 
return  or  a  memorandum  of  an  attachment  of  real  estate,  which 
may  be  done  without  going  upon  the  land;  but  the  officer  in 
this  case  must  have  actually  gone  to  the  spot,  where  lay  fifty 
thousand  of  boards,  which  he  states  in  his  amended  return  he 
attached  and  delivered  to  the  creditor,  at  the  earliest  possible 
moment  after  the  sixteenth  of  May.  If  it  was  then  thought  so 
important,  that  the  service  should  be  made  about  the  hour  of 
midnight,  and  the  minute  and  the  hour  were  entirely  omitted 
in  the  return,  it  implies  such  a  degree  of  f orgetfulness  or  want 
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of  care  in  the  officer  as  to  render  it  somewhat  hazardous,  to  per- 
mit the  rights  of  third  persons  to  be  taken  awaj  by  an  amend- 
ment made  from  his  memory  three  or  four  years  afterwards. 
No  case  has  been  referred  to,  in  which  an  amendment  has  been 
allowed  to  prejudice  the  rights  of  third  persons  where  the  rec- 
ord did  not  give  stronger  indications  of  omission  or  mistake 
than  the  one  in  question. 

It  has  always  been  the  policy  of  the  law,  that  the  title  to  real 
estate  should  rest  upon  that  eyidence  which  can  not  mislead, 
and  which  should  remain  unchanged  by  time;  that  it  should 
not  depend  upon  the  frail  recollection  of  honest  men,  or  the 
fiilse  testimony  of  dishonest  men.  The  statute  of  frauds  and 
our  laws  of  registration  of  titles  to  real  estate  are  uniyersally 
approved.  In  consequence  of  them,  the  right  which  has  been 
fairly  acquired,  is  not  liable  to  be  defeated.  If  a  register  of 
deeds  could  be  allowed  to  make  an  alteration  in,  or  an  addition 
to  the  date,  showing  when  a  conveyance  was  recorded,  years 
afterwards,  from  his  memory,  which  he  might  honestly  suppose 
did  not  mislead  him,  and  thereby  change  essentially  the  titles^ 
which  were  evidenced  by  the  records,  the  registry  would  be  but 
an  imperfect  security.  And  it  is  certainly  no  more  important 
that  such  records  should  be  exempt  from  the  mutilation  which 
would  essentially  change  rights,  than  those  which  are  made  by 
other  officers  who  are  intrusted  with  the  responsibility  of  fixing 
titles,  by  their  returns  upon  judicial  precepts. 

It  is  presumed  that  the  amendment  in  the  case  in  question 
was  made  in  perfect  good  faith,  by  all  who  had  an  interest 
therein;  but  to  allow  it  to  have  the  effect  which  is  claimed  by 
the  demandants,  would  take  away  the  rights  of  the  tenant  fairly 
acquired,  and  overthrow  the  doctrine  which  has  here  for  a  long 
time  been  entirely  settied. 

The  demandants  must  become  nonsuit. 


Amendmxktb  to  Bstubhs  ov  Wbits.— Thia  qnastion  is  fully  diaooawd  im 
the  note  to  Mdlont  r,  Samuel,  13  Am.  Dea  173-181.  See,  alao,  I^reeman  r. 
Ptnd,  14  Id.  237;  Crocker  ▼.  Mamn,  26  Id.  684;  Barnard  v.  Steven$,  16  Id. 
783;  H^in  r.  MeMhm,  20  Id.  58;  Dewar  ▼.  Spenee,  30  Id.  241;  Berrp  r. 
erifUh,  18  Id.  800;  Barhdoc  r.  BamdaU,  82  Id.  46. 
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Bjsbsey  V.  Yeaziel 

[94  Uaxsm,  0.] 
8XO0KBOU>SB8    OV  COBPOBATION   OAJT    NOT,   WITHOUT  m  CotnOOrr,  legBlIjT 

obtaiaedf  bring  anit  in  equity  to  conlpel  its  offioen  and  agsnts  to  aooooni 
and  make  aettlementa  with  them,  for  moneys  of  the  oorporation  receiTed 
by  soch  offioers  and  agents. 

Where  Aoerts  or  C!orporation  have  Acted  Fbaudttlbntlt  towabds  It, 
the  wrong  is  primarily  oonmiitted  against  the  corporation,  and  mitil  it  i» 
shown  that  the  oorporation  is  incapable  of  granting  redress  to  its  stock- 
holders,  or  that  it  improperly  and  ooUusively  refuses  to  do  so,  they  ca» 
not  bring  suit  to  redress  the  wrong. 

Where  Debtor  Tranctebs  Shares  in  Corporatiok  to  his  GBSDrroB,. 
the  latter  agreeing  "to  account  for  the  said  shares,  or  reoonvey  them,"' 
the  former  has  no  such  interest  therein  as  will  enable  him  to  m^infa>ln  ^ 
suit  in  equity  to  compel  the  oorporation  to  account  to  him  for  the  profit* 
or  property. 

Bnx  iu  equiiy.    The  opinion  states  the  case. 

Everett  and.Groion,  for  the  plaintiffs. 

Kent,  for  the  defendant. 

By  Court,  Shepley,  J.  When  this  bill  was  filed  by  Ira  Her- 
sey, Samuel  Yeazie  and  Alfred  J.  Stone  were  made  parties  de- 
fendant.  After  they  had  filed  their  answers,  the  plaintiff  dis* 
continued  as  to  Alfred  J.  Stone,  and  asked  leave  to  amend  his 
bill,  and  to  make  John  Cobum,  as  the  executor  of  Jonathan 
Baker,  deceased,  a  'paxtj  plaintiff.  Leave  was  granted  upon 
terms,  and  the  executor  of  Baker  became  a  party.  Instead  of 
amending  the  bill  by  inserting  his  name,  with  averments  suited 
to  present  properly  the  claims  of  both  the  plaintiffs,  a  separata 
paper  has  been  presented,  containing  a  reference  to  the  motion 
for  leave  to  amend,  as  if  that  had  some  connection  with  the  bill, 
and  a  reference  also  to  the  answer  of  Yeazie,  as  if  that  could  b& 
properly  noticed  in  an  amended  bill,  or  regarded  as  an  answer 
to  it  in  its  amended  form.  Since  leave  to  amend  was  granted, 
the  proceedings  have  been  very  informal  and  irr^rolar.  The^ 
defendant  has  filed  a  demurrer  to  the  most  material  portions  of 
the  amended  bill,  which  by  consent  has  been  argued  without  re- 
gard to  the  form,  in  which  the  allegations  made  by  the  present 
plaintiffs  have  been  presented.  Stripped  of  their  formal  parts 
the  material  allegations,  contained  in  the  pax)ers  presented  as  a 
bill,  are  in  substance :  that  the  proprietors  of  the  booms  in  An- 
droscoggin river  were  constituted  a  body  corporate ;  that  the  projH 
ertyof  the  corporation  was  represented  by  thiriy-six  shares;  that 
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James  Sogers  formerlj  owned  eight  of  those  shares,  and  on 
March  21, 1823,  conveyed  the  same  to  Jonathan  Baker,  who  on 
June  25, 1828,  executed  an  instrument  in  writing  *'  agreeing  to 
account  for  the  said  shares  or  reoonvey  them,  when  he  should 
have  realized  therefrom  the  amotmt  of  a  note  for  nine  hundred 
and  thirty  doUars,  due  from  the  said  Sogers  to  said  Baker,  and 
other  demands  in  said  instrument  alluded  to,"  as  stated  in  the 
bill;  that  after  Sogers  had  conveyed  those  shares  to  Baker,  he 
conveyed  or  assigned  all  his  right  to  them  to  the  plaintiff  Her- 
«ey ;  ihat  from  the  year  1826,  to  the  year  1831,  the  defendant  was 
the  collector  of  toUs,  treasurer,  and  sole  agent  of  the  corporation, 
to  prosecute  and  defend  suits ;  that  during  all  that  time  the  booms 
were  under  his  care  and  management,  whereby  he  became  pos- 
sessed of  a  large  amount  of  the  funds  of  the  corporation,  for 
which  he  has  rendered  no  account;  that  by  the  purchase  of 
shares  and  by  obtaining  proxies  from  other  shareholders,  he  ob- 
tained the  control  of  a  major  part  of  the  shares  and  of  the  cor- 
poration; that  during  the  year  1829  he  fraudulentiy  caused  cer- 
tain actions  at  law  to  be  commenced  against  the  corporation  in 
his  own  name  and  in  the  names  of  other  persons,  and  collusive 
judgments  to  be  obtained  in  them  by  his  consent  as  agent  of  the 
corporation,  and  that  with  intent  to  defraud  the  other  share- 
holders he  thereby  caused  the  franchise  of  the  corporation  to  be 
sold  and  received  the  pay  therefor;  that  he  ought  to  render  an 
account  and  pay  over  to  the  plaintiffs  their  proportions  of  the 
sums  of  money  by  him  received  for  toUs  and  otherwise,  and  of 
the  amount  received  for  the  sale  of  the  franchise;  and  that  he 
has  obtained  possession  of  the  books  and  papers  of  the  corpo- 
ration and  refuses  to  permit  the  plaintiffs  to  have  access  to  them. 
The  prayer  is  in  substance,  that  an  account  may  be  taken;  that 
the  books  and  papers  of  the  corporation  may  be  produced;  and 
that  he  may  be  decreed  to  pay  to  the  plaintiffs  their  proportion 
of  the  funds  of  the  corporation  in  his  hands. 

There  is  no  allegation  in  the  bill,  that  the  corporation  has  been 
dissolved,  or  any  facts  stated,  from  which  such  an  inference 
oould  be  justly  drawn;  or  that  it  has  refused  to  call  upon  the  de- 
fendant to  account;  or  that  it  has  acted  collusively  with  him  ex- 
cept as  represented  by  him  as  agent.  And  although  it  is  alleged, 
that  he  had  obtained  a  control  of  the  corporation  by  proxies  and 
purchase,  there  is  no  allegation,  that  a  corporate  meeting  could 
not  be  obtained.  And  by  our  law,  the  minority  of  the  share* 
holders  may  cause  a  meeting  of  a  corporation  to  be  called;  and 
those,  who  had  given  proxies  to  the  defendant,  could  at  any 
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time  have  voted  upon  their  own  shares,  or  have  revoked  their 
proxies  and  caused  their  shares  to  be  represented  by  the  agency 
of  other  persons.  It  is  not  alleged,  that  he  held  a  majority  of 
the  shares  in  his  own  right,  and  thereby  prevented  the  corpora- 
tion from  passing  any  vote  to  call  him  to  account  with  it.  It 
does  not  therefore  apj)ear  from  the  allegations,  that  the  corpo- 
ration had  not  the  power  and  the  disposition  to  settle  with  its 
collector  and  treasurer  and  agent,  according  to  its  own  pleasure; 
unless  it  may  be  inferred  from  the  delay  to  do  it.  This  can  not 
be  inferred  from  mere  delay,  especially  when  there  does  not  ap- 
pear to  have  been  any  effort  made  by  the  holders  of  these  eight, 
or  the  holders  of  any  other  shares,  to  have  a  meeting  of  the  cor- 
poration called  for  such  a  purpose;  and  when,  from  aught  that 
appears  in  the  bill,  there  may  have  been  directors  or  trustees  of 
the  corporation,  with  power  to  have  made  an  adjustment  with 
the  defendant.  As  this  bill  is  presented,  the  plaintiffs  assume 
the  right,  which  no  member  or  members  of  a  body  corporate 
have  or  can  have  without  its  consent  legally  obtained,  to  call  its 
officers  and  agents  to  account  with  them,  and  to  make  settle- 
ments and  adjustments  with  them.  If  the  defendant  should 
settle  his  accounts  with  the  plaintiffs,  the  corporation  would  not 
be  bound  by  it;  nor  would  any  payment  made  to  them  be  good 
i^gainst  the  corporation.  Nor  can  the  plaintiffs  by  the  interpo- 
sition of  a  court  of  equity  accomplish  such  an  object;  for  the 
court  coidd  not  rightfully  assume  the  control  of  the  corporation, 
and  exercise  its  rights  in  this  respect,  without  its  being  a  party 
to  the  suit,  and  having  an  opportunity  to  justify  its  own  course 
of  proceeding.  If  the  defendant,  as  agent  of  the  corporation, 
acted  fraudulently  toward  it,  obtained  fraudulent  judgments 
against  it,  and  on  them  made  a  fraudulent  sale  of  its  franchise, 
these  were  wrongs  primarily  committed  against  the  corporation. 
And  until  it  has  been  shown  to  have  been  incapable  of  doing  it,  or 
to  have  been  fauliy,  no  corporator  can  assume  its  right  to  obtain 
redress  for  such  wrongs,  and  to  settle  for  them  with  the  per- 
son, who  has  committed  them.  If  the  plaintiffs  have  been  in- 
jured by  these  fraudulent  acts,  they  should  have  taken  measures 
to  have  the  corporation  obtain  redress  for  them,  and  through  its 
action  have  obtained  their  own  redress.  If  after  proper  exer- 
tions made  it  had  been  found  incapable  of  doing  it,  or  had  im- 
properly or  coUusively  refused  to  do  it,  they  might  perhaps  have 
obtained  redress  by  making  it  a  pariy  defendant.  Without 
the  corporation  being  made  a  party,  that  an  adjustment  of  all 
these  alleged  grievances  might  be  made,  between  those  having 
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competent  authoriiy,  it  would  be  improper  for  the  court  to  pro- 
ceed and  compel  the  defendant  to  make  a  settlement,  which 
could  not  be  conclusive  upon  its  rights:  Eohinson  y.  Smith,  3 
Paige.  222  [24  Am.  Dec.  212]. 

Nor  can  tiie  bill  be  sustained  on  the  allegations  respecting  the 
books  and  papers,  because  it  would  be  to  no  good  purpose  to 
compel  their  production,  when  they  could  not  be  used  to  pro- 
duce any  final  result.  Nor  does  it  appear,  that  it  can  be  useful 
to  the  plaintiffs  to  retain  the  bill  and  permit  another  amend- 
ment, to  have  the  corporation  made  a  party;  as  it  would  seem 
to  be  probable  from  the  allegations  made  in  the  bill,  that  the 
proper  measures  had  never  been  taken,  or  the  proper  proceed- 
ings had,  to  enable  them  to  make  the  corporation  properly  a 
party.  There  is  another  difficulty  fo  be  encountered.  The  bill 
is  now  midtifarious.  The  plaintiff,  Hersey,  can  have,  according 
to  the  bill,  no  right  to  call  upon  the  defendant  or  upon  the  cor- 
poration, should  it  be  made  a  yajcty,  for  any  dividend  of  profits 
or  property.  Baker  was  the  sole  owner  of  the  eight  shares,  sc 
far  as  the  corporation  and  its  officers  and  the  other  shareholderr 
were  concerned.  He  alone  could  receive  any  money,  whicL 
might  be  payable  to  the  owner  of  them.  Hersey  does  not 
stand  in  the  relation  of  assignee  of  a  mortgagor  to  Baker  oi 
his  executor.  The  contract  from  Baker  to  Bogers  appears  to 
have  been  made  more  than  five  years  after  the  shares  had  been 
conveyed  to  him,  and  it  is  stated  in  the  bill  to  have  been  an 
agreement  **  to  account  for  the  said  shares  or  reconvey  them." 
It  was  therefore  at  his  option  to  accoimt  for  them;  and  Hersey 
could  not  have  claimed  a  reconveyance,  or  an  account  of  the 
property  or  profits  received  for  them,  upon  a  tender  of  the 
amoimt  due  from  Eogers  to  Baker.  All  that  he  could  claim  of 
him  was  to  account  to  him  for  their  value.  His  claims,  if  any 
he  have,  are  only  upon  the  estate  of  Baker,  and  not  upon  the 
corporation,  or  its  funds. 

The  demurrer  is  allowed,  and  the  bill  dismissed  with  costs. 


Whxm  Stockholders  mat  Maintain  Suits  against  Offiosrs  and 
Agxnts  or  Corporations  to  Call  them  to  Aocount  ob  to  Set  Abide 
THEIR  Acts. — ^At  law,  the  direotora  of  a  corporation  are  not  liable  to  the 
stockholders  for  their  mismanagement  of  the  concerns  of  the  corporation: 
Thompson  on  Liability  of  Officers  and  Agents  of  Corporations,  352,  379; 
8mUh  V.  Hurd,  12  Mete  371;  Smith  v.  Poor,  40  Me.  415;  AUen  v.  Cwrtii, 
26  Conn.  456;  Faurie  v.  MiUaudon,  3  Mart.  (N.  S.)  476.  In  courts  of  law 
there  is  considered  to  be  no  legal  privity  between  the  shareholders  and  the 
directors.  The  corporation  is  regarded  as  having  a  separate  existence  as  a 
distinct  perw)n  in  law,  in  whom  all  the  property  of  the  corporation  is  vested. 


368  Hebsey  v.  Yeazie.  pAaine, 

4uid  to  whom  all  its  officers  and  agents  an  responsible  for  all  torts  and  In- 
juries diminishing  or  impairing  it.  "A  ooart  of  lav  tnms  a  shareholder  out 
of  its  doors  when  he  sues  the  directors  for  a  breach  of  their  official  duty,  on 
the  ground  that  they  are  not  hi$  officers,  bat  the  offioersof  the  artificial  body, 
-the  corporation:*'  Thomp.  on  L.  of  O.  and  A.  of  Corp.  852.  And,  indeed,  as 
long  as  the  officers  and  agents  of  a  corporation  are  faithfol  to  their  tmst,  the 
Individual  stockholders  are  not  permitted,  either  at  law  or  in  equity,  to  inter- 
fere with  their  management  of  the  corporate  a£ESedrs. 

In  the  case  of  Kennebec  A  P.  B,  B.  Co.  ▼.  Portland  A  K.  B.  B,  Co.^  04  He. 
181,  Danforth,  J.,  deiirering  the  opinion  of  the  court,  said:  "  So  long  as  the 
oorporation  is  faithful  to  ite  trust,  the  stockholders,  as  indiyiduals,  have  no 
occasion  and  no  right  to  resort  to,  or  enforce  any  remedies,  legal  or  equiteble, 
to  vindicate  any  injury  to  the  corporate  property.  When  it  is  guilty  of  a 
1)reach  of  trust,  then,  and  only  then;  the  relationship  of  the  stockholders, 
arising  from  that  trust,  gires  them  a  right  to  pursue  the  proper  remedy  to 
vindicate  their  rights."  And  even  in  equity  it  is  a  general  rale  that  a  suit 
1>rought  for  the  purpose  of  compelling  the  officers  and  agents  of  a  private  cor^ 
>poration  to  account  for  a  breach  of  official  duty,  or  for  misapplication  •f 
corporate  funds,  must  be  brought  in  the  name  of  tiie  corporation,  and  can  not 
be  brought  in  the  name  of  the  stockholders:  Ang.  &  Ames  on  Ck>rp.,  sec.  312; 
Brown  ▼.  Vandyie^  8  K.  J.  Eq.  705;  8mUh  v.  Poor,  40  Me.  415;  Cogstodl  t. 
BtOl,  39  GaL  320;  Deaderiek  v.  WUaon,  8  Baxter,  108;  Ibrbes  t.  WhiUoek  3 
Cdw.  Ch.  446.  But  in  equity  it  is  a  well-established  doctrine  that  the  di- 
rectors of  a  corporation  are  trustees  for  the  stockholders,  and,  therefore* 
courto  of  equity  will  entertain  bills  brought  by  shareholders  against  directors 
to  obtain  relief  against  frauds  and  breaches  of  trust  coolmitted  by  them  la 
the  management  of  the  corporate  property. 

The  jurisdiction  in  such  cases  is  based  upon  the  grounds  of  fraud  or  trusty 
coupled  with  the  fact  that  there  is  no  adequate  remedy  at  law.    A  court  of 
equity  will  never  permit  wrongs  to  go  unredressed  merely  for  the  sake  of 
form,  and  where  the  corporation,  for  any  cause,  refuses  to  bring  suit  to  re- 
press injuries  inflicted  upon  the  stockholders  by  the  managing  agente  or  offi- 
cers, the  stockholders,  who  are  regarded  as  the  real  parties  in  interest,  will 
be  permitted  to  file  a  bill  in  their  own  names,  making  the  corporation  a  parfy 
defendant:  Ang.  &  Ames  on  Ck>xp.,  sec.  312;  Thomp.  on  L.  of  O.  and  A.  of  Corp. 
385;  Saiorrunu  v.  Laing,  12  Beav.  339;  Gregory  ▼.  PcUcheU,  33  Id.  595;  March 
v.  Ecutem  B.  B.  Co,,  40  N.  H.  548;  Byan  v.  Leavenworth,  A.  AN,  W,  B.  B. 
Co,,  21  Kan.  365;  BuUe  v.  Wood,  37  N.  Y.  317;  Greaves  v.  Gottge,  69  Id.  154} 
Colquitt  T.  Howard,  11  6a.  556;  Brown  v.  Vandyke,  8  K.  J.  Eq.  795;  ffodgn 
▼.  New  England  Screw  Co,,  1  R.  L  312;  Hazard  v.  DwraaUt,  11  Id.  195; 
Deaderiek  v.  WiUcm,  8  Baxter,  108;  WOcox  v.  Bickd,  11  Neb.  154;  Peabody 
▼.  Flint,  6  Allen,  52;  Bobinwm  r.  Smith,  24  Am.  Dec.  217;  Waring  v.  Catawba 
Co,,  2  Bay,  109;  Dodge  v.  WooUey,  18  How.  (U.  S.)  331.    In  the  case  last 
cited,  which  is  a  leading  one  on  this  subject,  Mr.  Justice  Wayne,  delirering 
the  opinion  of  the  court,  said:  '*  It  is  now  no  longer  doubted,  eil^er  in  Eng* 
land  or  the  United  States,  that  courte  of  equity,  in  both,  have  a  juiisdictioa 
^ver  corporations,  at  the  instance  of  one  or  more  of  their  members,  to  apply 
preventiTC  remedies  by  injunction  to  restrain  those  who  administer  them 
from  doing  acts  which  woidd  amount  to  a  violation  of  charters,  or  to  pre- 
vent any  misapplication  of  their  capital  or  profits,  which  might  result  la 
lessening  the  dividends  of  stockholders,  or  the  value  of  their  shares,  as  either 
-may  be  protected  by  the  franchise  of  a  corporation,  if  the  acte  intended  to  ba 
^Ume  create  what  is  in  law  denominated  a  breach  of  trust.    And  the  Jurisdio* 
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tion  extends  to  inqaire  into,  and  to  enjoin,  as  the  case  may  require  that  to 
i)e  done,  any  proceedings  by  indiTidnals,  in  whatever  character  they  may 
profess  to  act,  if  the  subject  of  complaint  is  an  imputed  violation  of  a  corpor- 
ate franchise,  or  the  denial  of  a  right  growing  out  of  it,  for  which  there  is  not 
an  adequate  remedy  at  law.'* 

In  the  recent  case  of  Howes  ▼.  OcJsUmd,  104  U.  S.  450,  the  qnestion  of  the 
right  of  a  stockholder  to  maintain  a  suit,  in  his  own  name,  against  the  officers 
and  agents  of  a  corporation,  was  very  ably  discussed  by  Mr.  Justice  Miller, 
who  delivered  the  opinion  of  the  court.  After  considering  the  doctrine  of 
the  courts  of  equity  in  this  country  and  in  England,  he  said:  '*  We  under- 
stand that  doctrine  to  be,  that  to  enable  a  stockholder  in  a  corporation  to 
sustain  in  a  court  of  equity,  in  his  own  name,  a  suit  founded  on  a  right  of 
action  existing  in  the  corporation  itself,  and  in  which  the  corporation  itself 
ja  the  appropriate  plaintifr,  there  mnst  exist,  as  the  foundation  of  the  suit: 
Some  action,  or  threatened  action,  of  the  managing  board  of  directors  or 
trustees  of  the  corporation  which  is  beyond  the  authority  conferred  on  thera 
l>y  their  charter  or  other  source  of  organization;  or  such  a  fraudulent  transact 
tion  completed  or  contemplated  by  the  acting  managers,  in  connection  with 
some  other  party,  or  among  themselves,  or  with  other  shareholders,  as  will 
result  in  serious  injury  to  the  corporation,  or  to  the  interests  of  the  other 
fihareholdera;  or  where  the  board  of  directors,  or  a  majority  of  them,  are  act- 
ing for  their  own  interest,  in  a  manner  destructive  of  the  corporation  itself, 
or  of  the  rights  of  the  other  shareholders;  or  where  the  majority  of  share- 
holders themselves  are  oppressively  and  illegally  pursuing  a  course  in  the 
name  of  the  corporation,  which  is  in  violation  of  the  rights  of  the  other  shar» 
holders,  and  which  can  only  be  restrained  by  the  aid  of  a  court  of  equity. 
Possibly  other  cases  may  arise  in  which  to  prevent  irremediable  injury,  or  a 
total  failure  of  justice,  the  court  would  be  justified  in  exerclBing  its  powers, 
but  the  foregoing  may  be  regarded  as  an  outline  of  the  principles  which  gov* 
«m  this  class  of  caaee.  But»  in  addition  to  the  existence  of  grievances  which 
call  for  this  kind  of  relief,  it  is  equally  important  that  before  the  shareholder 
is  permitted,  in  his  own  name,  to  institute  and  conduct  a  litigation  which 
usually  belongs  to  the  corporation,  he  should  show  to  the  satisfaction  of  the 
court  that  he  has  exhausted  all  the  means  within  his  reach  to  obtain,  within  the 
corporation  itself,  the  redress  of  his  grievances,  or  action  in  conformity  to 
hii  wishes.  He  must  make  an  earnest,  not  a  simulated  effort,  with  the 
managing  body  of  the  corporation,  to  induce  remedial  action  on  their  partb 
If  time  permits  or  has  permitted,  he  must  show,  if  he  fails  with  the  directors^ 
that  he  has  made  an  honest  effort  to  obtain  action  by  the  stockholders  as  a 
body,  in  the  matter  of  which  he  complains.  And  he  must  show  a  cause,  if 
this  is  not  done,  where  it  could  not  be  done,  or  it  was  not  reasonable  to  re- 
quire it.  The  efforts  to  induce  such  action  as  complainant  desires  on  the  part 
of  the  directors  and  of  the  shareholders,  when  that  is  necessary,  and  tho 
cause  of  failure  in  these  efforts,  should  be  stated  with  particularity,  and  an 
allegation  that  complainant  was  a  shareholder  at  the  time  of  the  transactiona 
of  which  he  complains,  or  that  his  shares  have  devolved  on  him  since,  by 
operation  of  law." 

Whibi  thb  Ck>BFORATiON  Fails  OK  REFUSES  TO  Bbotq  Suit,  it  is  an  indis- 
ficnsable  party  to  the  proceedings,  and  should  be  made  a  party  defendants 
Thomp.  on  L.  of  O.  and  A.  of  Corp.  393;  Oreavea  v.  Chuge,  69  N.  Y.  154| 
Davenport  v.  Dowa^  18  WalL  026;  CharUiton  /na.  Co.  v.  Sebring,  5  Rich.  Eq. 
842;  Samud  v.  Ilolladay,  1  Woolw.  400;  Dtaderick  v.  WiUon,  8  Baxter,  108. 
The  failure  or  refusal  of  the  corporation  itself,  upon  demand  made  upon  it^ 
Dao.  YoL.  XU— ai 
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to  Mek  redress,  ia  a  condition  precedent  to  the  right  of  »  stockholder  to  mm 
in  hia  own  name;  Thomp.  on  L.  of  O.  and  A.  of  Corp.  385;  J}€ummiy€r  t. 
OoUman,  9  P.  C.  L.  J.  281;  Hmm  ▼.  OaUand,  1J4  U.  S.  4^;  HunUngkmr. 
Paimer,  Id.  482:  Brewtr  v.  BoOon  l^eaUr,  104  Mass.  37»;  Oreave$  r.  Oougt^, 
69  N.  7.  154;  JTenneftec  A  P.  B.  B.  Oo.  ▼.  ParOanU  A  K.  B.  B.  Co.,  54  He. 
173;  OogwweU  ▼.  BvU,  89  OaL  320.  And,  therefoTe,  a  complaint  which  fail» 
to  allege  that  the  corporation,  on  request,  has  refosed  to  hring  the  proper  ac- 
tion, is  bad  on  demurrer:  Fob$  ▼.  fTorftottle,  2  Hare,  461;  MmUy  t.  AlaUm^ 
1  FhiL  790;  Hawt9  t.  Oakland^  104  U.  S.  450.  Bntwhere  the  corporation  i» 
sliown  to  be  nnder  the  oontrol  of  the  persons  who  most  be  sned,  and  that  • 
demand  upon  them  would  be  useless,  the  suit  may  be  brought  by  the  stock- 
holder without  showing  such  request  and  refusal:  Ang.  &  Ames  on  Corp.,  sea. 
812;  Heath  ▼.  Erie  B.  Co.,S  Blatchf.  847.  And  an  arerment  that  the  pres- 
ent board  of  directors  openly  connived  at  the  fraud  and  approved  of  the  trans- 
action sought  to  be  impeached,  is  sufficient  excuse  for  not  applying  to  themr 
Thomp.  on  L.  of  O.  and  A.  of  Corp.  385;  Healh  v.  Erie  B,  Co.,  8  Blatchf. 
847;  Mueeina  ▼.  Ooldtkwaiie,  84  Tex.  125;  S.  C,  7  Am.  Rep.  281.  But  aa 
allegation  in  a  bill  against  a  corporation  that  the  board  is  composed  "nearly 
if  not  entirely"  of  the  same  persons  that  committed  the  wrong  complained 
of,  is  insufficient  as  an  excuse  for  not  applying  to  them  before  bringing  suit» 
as  it  presents  no  issuable  fact:  Cogewellr.  Bull,  39  CaL  820. 

All  Stookholdsbs  not  Madb  Dkfsnbamts  ovoht  to  bb  Joined  as 
plaintifik,  if  practicable;  but  where  they  are  so  numerous  as  to  render  this 
impossible  or  very  inconvenient,  one  or  more  of  them  may  file  a  bill  in  be- 
half of  himself  and  all  others  standing  in  the  same  relation:  Menier  v.  ffoop' 
er^s  TelegraphWorka,  L.  R.,  9  Ch.  App.  350;  BoUnaon  v.  Smith,  24  Am.  Dec 
212;  Thomp.  on  L.  of  O.  and  A.  of  Corp.  392.  And  a  stockholder  may  main- 
tain a  bill  in  liis  own  name,  without  suing  on  behalf  of  other  persons  as  well 
as  himself,  to  restrain  the  corporation  from  doing  acts  that  are  ultra  mrea: 
Hoole  V.  Great  Western  B,  Oo.,  L.  R.,  3  Ch.  App.  262;  March  v.  Eadem  B. 
B.  Co,,  43  K.  H.  515.  In  Baldwin  v.  Cai^fiM,  26  Minn.  43,  it  was  decided 
that  stockholders  of  a  corporation  might  bring  suit  to  remove  a  doud  from 
the  titie  to  real  estate  belonging  to  the  corporation. 

Sbabsholdsbs  mat  Losb  thxib  Right  to  relief  by  unreasonable  delay  in 
asserting  it:  Thomp.  on  L.  of  O.  and  A.  of  Corp.  391;  Chregoirjf  r.  Paiekdt,  8S 
Beav.  505;  Peabodp  v.  FlkU,  6  Allen,  52. 
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present  defendants  and  Seth  Leonard.  The  presiding  judg^ 
ruled  that  the  receipt  referred  to  in  the  opinion  operated  as  a 
discharge  of  Leonard  only.  The  plaintiff  then  discontinaed 
hx8  action  against  Leonard,  and  proceeded  against  the  others* 
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The  J1227  found  for  the  plaintiff,  and  the  defendants  filed  excep- 
tions.   The  other  facts  appear  from  the  opinion. 

E.  B,  Bowman,  for  the  defendants. 

8.  Moody,  for  the  plaintiff. 

Bj  Court,  Sheflet,  J.  The  plaintiff  commenced  an  action  cf 
trespass  against  the  defendants  and  Seth  Leonard,  for  a  joint 
trespass  committed  upon  his  person  and  property.  He  liter- 
ward  received  of  Leonard  five  dollars  ''  in  full  of  said  Leonard's 
trespass,  where  he  and  Wilson  P.  Hunter  were  in  company,  to- 
gether with  others."  The  question  piesented  is,  whether  this 
operated  to  discharge  the  other  joint  trespassers.  In  a  joint 
trespass,  or  tort,  each  is  considered  as  sanctioning  the  acts  of  all 
the  others,  thereby  making  them  his  own.  Each  is  therefore 
liable  for  the  whole  damage,  as  occasioned  by  himself,  and  it 
may  be  recovered  by  a  suit  against  him  alone.  There  can  be  no 
separate  estimate  of  the  injury  committed  by  each  and  a  recovery 
SUMSordingly:  Brown  v.  Allen,  4  Esp.  158;  Wynne  v.  Andemon,  8 
Car.  &  P.  596.  The  difficulty  in  maintaining  the  suit  against 
the  others  is,  that  the  law  considers,  that  the  one,  who  has  paid 
for  the  injury  occasioned  by  him,  and  has  been  discharged,  com- 
mitted the  whole  trespass  and  occasioned  the  whole  injury,  and 
that  he  has  therefore  satisfied  the  plaintiff  for  the  whole  injury, 
which  he  received:  Co.  Lit.  232;  Com.  Dig.,  Pleader,  3,  M.  12; 
Ledsham  v.  Bxym  et  id,.  Hob.  66  a;  Kiffin  v.  WQlifi,  4  Mod.  379. 
The  plftinfa'ff  by  his  own  act  appears  to  have  precluded  himself 
from  a  recovery  i^gainst  the  defendants. 

Exceptions  sustained,  and  a  new  trial  granted. 


Rkliasb  cm  Onb  cm  Sxvebal  Joint  Tbbspasskbs  DnoBABGn  All:  EIU§ 
T.  ^Uzer,  16  Am.  Deo.  534:  ElUa  ▼.  JZSwon,  50  Wu.  149,  dting  the  priDoipal 
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ipecified  time,  which  time  is  after  it  becomes  payable  by  the  maker,  no 
demand  of  the  maker  or  notice  to  the  guarantor  is  necessary,  in  order  to 
make  the  latter  liable  on  his  guaranty. 
Whx&b  Onb,  in  Considbbation  or  a  Cbbtain  Sum  or  Monbt,  Guarantebb 
the  payment  of  a  note  for  a  larger  amount,  and  the  guaranty  is  broken, 
the  damages  recoverable,  in  an  action  against  him  on  his  guaranty,  are 
the  amount  due  on  the  note  guaranteed. 
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AonoK  on  a  goaranij  of  a  promissoxy  note.  The  facts  ava 
stated  in  the  opinion. 

Wella,  for  the  defendant. 

F,  AUen,  for  the  plaintiff. 

By  Cotirt,  Tbunbt,  J.  On  Norember  1,  1841,  one  Lemont 
gave  to  the  plaintiff  and  his  partner,  who  has  since  deceased,  a 
promissory  note  of  hand  on  demand  and  interest,  for  a  balance  of 
aocotmts  arising  from  the  freight  of  a  vessel,  of  which  the  payees 
were  part  owners,  and  the  maker  was  master.  The  settlement 
was  based  partly  upon  a  bill  of  lading  of  certain  merchandise 
signed  by  the  master,  but  which  he  thought  embraced  some 
articles  that  were  not  in  fact  received,  or  were  taken  out  by 
the  mate,  before  the  vessel  sailed.  On  May  2,  1843,  Lemont 
paid  one  htmdred  dollars  upon  the  note,  and  the  defendant,  for 
the  consideration  of  fourteen  dollars  and  siziy-f our  cents,  signed 
the  following  memorandum  on  the  back  of  the  note:  **  I  hereby 
guarantee  the  payment  of  balance  due  on  note  to  J.  N.  and  A. 
Cooper,  dated  November  1, 1841,  signed  C.  D.  Lamont,  within 
sixty  days  from  the  second  day  of  May,  1848,  balance  due  this 
day,  two  hundred  and  ninety-two  dollars  and  twenty-two 
cents."  There  was  no  evidence  in  the  case,  that  Lemont  was 
insolvent  or  unable  to  pay  the  note.  The  jury  were  instructed 
that  if  the  guaranty  was  not  obtained  by  fraud,  bat  fairly  and 
without  deception,  the  plaintiff  would  be  entitled  to  recover  the 
full  amount  of  the  balance  due  upon  the  note,  to  which  instruc- 
tions the  defendant  filed  exceptions. 

It  is  insisted  for  the  defendant,  that  to  entitle  the  plaintiff  to 
recover  of  him,  it  was  necessary,  that  he  should  have  attempted 
to  collect  the  debt  of  the  maker  by  suit;  or  that  he  should  at 
least  make  demand  of  payment  of  the  maker,  and  on  his  refusal 
to  pay,  give  notice  thereof  to  the  defendant.  It  has  repeatedly 
been  held  in  this  state  and  Massachusetts,  that  when  the  prom- 
ise of  the  guarantor  is  absolute,  that  the  note  shall  be  paid  at 
the  time  stipulated,  which  time  is  after  it  becomes  payable  by 
the  maker,  no  demand  or  notice  is  required:  Cobb  v.  LUUe,  2 
Greenl.  261  [11  Am.  Dec.  72];  Norton  v.  Eastman,  4  Id.  621; 
Read  v.  Cutts,  7  Id.  186  [22  Am.  Dec.  184],  and  cases  dted; 
Ttmney  v.  Prince,  4  Pick.  385  [16  Am.  Dec.  374].  The  case  of 
Oafard  Bank  v.  ffaynea,  8  Id.  423  [19  Am.  Dec.  334],  cited  for 
the  defendant,  was  where  Haynes  signed  the  memorandum,  **  I 
guarantee  the  within  note,''  before  it  was  discounted  at  the 
bank.    It  was  payable  in  sixty  days,  and  was  suffered  to  re* 
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xnoiii  for  a  balance,  for  a  long  time  after  its  matoriiy,  between 
which  and  the  commencement  of  the  action  against  Hajnes,  the 
makers  had  become  insolvent;  the  court  held  that  Hajnes  was 
not  liable,  **  because  both  promisors  of  the  note  were  solvent, 
when  it  became  due,  and  that  they  had  abundant  property  liable 
to  attachment.  But  the  plaintiffs,  with  a  knowledge  of  their  de- 
linquency, lay  by  nine  months,  during  which  time  their  property 
was  sacrificed  and  all  hopes  of  obtaining  payment  were  by  that 
means  lost." 

The  objection,  that  the  note  was  without  consideration,  can 
not  avail.  It  was  given  for  that  which  was  due  by  reason  of  the 
maker's  written  acknowledgment  in  the  bill  of  lading.  With  a 
knowledge  of  all  the  facts,  he  gave  the  note,  which  he  afterwards 
recognized  as  a  valid  contract  by  a  payment  thereon.  There  is 
nothing  in  the  contract  of  guaranty,  which  shows  it  usurious. 
If  the  ground  had  been  taken  at  the  trial,  that  it  v^as  a  device 
of  the  parties,  got  up  to  avoid  the  statute  of  usury,  the  ques- 
tion might  have  been  submitted  to  the  jury  upon  proper  evi- 
dence; that  was  not  done,  and  the  defendant  is  concluded  upon 
that  point.  Again  it  is  contended,  that  the  plaintiff  can  recover 
only  the  sum  paid  to  the  defendant  and  interest  thereon.  The 
contract  v^as  upon  a  consideration  which  was  legal;  the  under- 
standing of  the  parties  can  not  be  doubted,  and  must  be  carried 
into  effect.  The  cases  relied  upon  for  the  defendant  in  support 
of  his  proposition,  were  actions  of  indorsees  against  indorsers 
of  negotiable  securities,  which  were  good  and  available  in  the 
hands  of  the  latter,  at  a  greater  discotmt  than  legal  interest, 
and  the  damages  were  confined  to  the  amoimt  paid  and  interest 
thereon.  The  damages  in  this  case,  as  in  those  ordinarily 
brought  for  non-performance  of  a  contract,  must  be  the  sum 
promised  and  the  interest  from  the  time  it  was  payable. 
Whether  the  plaintiff  vdll  be  entitied  to  the  note  on  paying 
the  amount,  is  a  question  not  raised  at  the  trial,  and  we  do  not 
perceive  that  its  decision  is  at  all  connected  with  the  points  pre- 
sented. 

Exceptions  overruled. 

CrrsD  in  Vinal  ▼.  Richardson,  13  Allen,  621,  to  the  point  that  notioe  of 
non-payment  need  not  be  given  to  a  goarantor  to  render  him  liable  on  his 
goazanly. 

NoncB  TO  OvAiiAiiTOB,  WHEN  Unnbobssart:  See  Skofidd  v.  JTai^,  88 
Am.  Deo.  907>  note  908,  where  other  caaes  are  oolleoted. 
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MoGOBB   V.  BlOHABDSON. 

[MiazMB,8a.] 

BQUrrr    will    VOT    RkLOBVS,    on    GsOUND    of    MiOTAXB,     PUROHAflEB    Of 

L4BD^  where  equal  informatioii  tonching  the  natare  and  coiidition 
thereof  wae  poaaeased  by  both  partiea,  and  the  vendor  acted  with  aiitiie 
good  faith,  although  the  land  toma  out  to  be  much  leaa  valoable  than  the 
partiea,  both  of  whom  relied  upon  information  derived  from  tiie  aame 
peraon,  believed  it  to  be. 

Bill  in  equiij.    The  facts  appear  from  the  opinion. 
N.  Weston,  for  the  plaintiff. 
WeUa,  for  the  defendants. 

By  Court,  Whxtican,  0.  J.  We  have  here  another  instance  of 
the  singular  infatuation,  with  which  manj  indiyiduals  wera 
seized  in  the  years  1835  and  1836.  The  plaintiff,  then  a  young 
man,  and  but  then  recently  introduced  into  business  in  the  pro- 
fession of  the  law,  was  induced  to  embark  in  the  piurchase  of 
timber  lands;  and  to  invest  between  five  and  six  thousand  dol- 
lars, constituting  the  greater  portion  of  his  patrimony,  in  lands 
of  that  description;  lying  remote  from  his  place  of  residence,  in 
the  wilderness  part  of  this  state,  to  wtich  he  had  never  had  ac- 
cess, and  of  which  he  had  no  knowledge;  relying  for  their  qual- 
ify upon  the  certificates  of  two  individuals,  of  whom  he  had 
only  heard  a  favorable  report.  In  so  purchasing,  however,  he 
was  not  singular.  Many  other  individuals  did  the  like.  His 
grantor,  a  man  of  mature  years,  had  purchased  the  same  land, 
under  circumstances  precisely  similar,  as  to  the  state  of  his 
knowledge,  and  for  the  identical  price  at  which  he  sold  to  the 
plaintiff.  It  turns  out,  nevertheless,  that  the  intrinsic  value  of 
the  land  was  not,  probably,  over  one  tenth  part  of  the  amount 
paid  for  it. 

The  plaintiff  in  his  bill  alleges  that  the  defendant's  testator 
induced  l^im  to  purchase  those  lands  by  the  means  of  misrepre- 
sentation; or  that  the  purchase  and  sale  were  made  under  mu- 
tual mistake.  Of  willful  misrepresentation,  or  indeed  of  any  rep- 
resentation, as  of  his  own  knowledge,  or  even  of  belief,  on  the 
part  of  the  testator,  the  evidence  does  not  furnish  the  slightest 
pretense.  He  had  purchased,  confiding  in  the  same  sources  of 
information,  as  to  value,  to  which  he  referred  the  plaintiff;  and 
to  which  they  each  had  equal  access.  The  testator  pretended 
to  no  other  knowledge  on  the  subject  than  was  there  exhibited, 
viz.,  two  certificates,  then  in  the  possession  of  a  third  person, 
of  two  individuals,  who  were  equally  unknown  to  the  parties  con- 
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tracting.  That  the  latter  were  tmder  mataal  miaapprehensioii 
«s  to  the  mtrmsio  Talae  of  the  premiseB,  there  can  be  no  donbt. 
The  only  question  is,  was  this  a  case  of  such  mntual  mistake  as 
will  anthorize  the  maintenance  of  this  bill. 

On  this  branch  of  the  law,  it  may  be  conceded,  that  there  is 
not  entire  perspicuity.  What  shall  be  deemed  such  a  mutual 
mistake,  as  will  authorize  the  rescinding  of  a  contract,  it  is  not 
easy,  in  eveiy  case,  to  determine.  Where  the  parties  to  a  con- 
tract of  sale  are  under  a  mutual  misconception,  as  to  a  distinct, 
essential,  and  certain  particular  of  it,  as  for  instance,  the  ex- 
istence of  a  dwelling-house,  contracted  to  be  sold,  with  the  lot 
on  which  it  had  been  known  to  stand,  but  which,  by  a  flood  or 
otherwise,  had  been  destroyed,  and  that  without  the  knowledge, 
«t  the  time,  of  either  of  the  parties,  the  house  would  be  the 
thing  certain,  understood  by  both  parties  to  be  essentially  the 
moTing  cause  to  the  contract,  and  the  principal  thing  intended 
to  be  conveyed;  and  it  turning  out,  that  the  vendor  had  not  the 
thing  in  being,  which  he  supposed  he  was  about  to  convey,  it 
would  indeed  be  unreasonable  to  hold  the  other  party  to  the 
bargain. 

It  is  urged  here,  that  the  timber  was  the  thing  contracted  for; 
and  that  the  land  was  but  the  incident,  the  place  of  deposit 
merely,  the  land  without  the  timber  being  of  very  little,  if  of  any, 
value;  that  both  parties  at  the  time  supposed  it  to  be  covered 
with  a  valuable  growth  of  timber,  when  in  fact  the  timber 
thereon  was  from  ten  to  twenty  times  less  than  was  supposed. 
But  there  is  much  of  fallacy  in  the  position  of  the  plaintiff. 
TFhere  was  no  fixed  and  certain  item  of  timber,  distinctly  and 
identically  in  the  mind  of  each  "paxty,  as  intended  to  be  conveyed, 
as  in  the  case  of  the  dwelling-house  before  instanced.  Neither 
party  could  have  pretended  to  have  any  certain  knowledge  of 
what  was  growing  upon  the  land.  Neither  had  ever  seen  it. 
The  land  itself  was  a  specific  thing,  distinctly  in  the  mind  of 
-each  party;  but  of  what  was  growing  upon  it  no  precise  idea 
<K>uld  be  entertained.  The  value  of  tiie  growth  upon  a  piece  of 
land  is  always  a  matter  of  uncertainty.  Estimates  concerning 
it,  even  by  those  who  have  had  the  best  means  of  forming  an 
opinion,  are  more  or  less  merely  conjectural;  and  are  often 
void  of  the  truth;  and  it  is  familiar  knowledge,  that  nothing  is 
more  difilcult  than  to  ascertain  with  precision,  the  quantity  and 
-quality  of  a  forest  growth,  on  a  large  tract  of  land,  in  a  wilder- 
ness country.  This  the  parties  must  be  presumed  to  have  well 
imderatood.    Neither  can  be  supposed,  in  such  case,  to  have  con- 
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tiaoted  wiih  the  other  in  the  belief,  that  either  Had  any  certam 
knowledge  on  the  sabject.  Bargains  of  this  description  are 
neoessarily  made  haphazard.  Each  party  speculates,  grounding 
his  calculations  upon  such  general  infomiation  as  may  be  at 
hand,  placing  reliance  upon  his  own  perspicacity. 

This  contract  was  entered  into  in  days  notorious  for  specula- 
tion, when  but  few  if  any  persons,  made  purchases  of  timber 
lands  for  private  use,  the  object  being  to  sell  again  at  a  profit, 
until  which,  some  operations,  by  way  of  getting  off  timber, 
might  take  place.  Mistakes  of  the  land  here  complained  of 
were  without  number;  all  understanding,  from  the  beginning, 
that  no  inconsiderable  share  of  hazard  was  to  be  encountezed. 
In  the  absence  of  fraudulent  or  erroneous  representations,  or 
fraudulent  practices  on  the  part  of  the  vendor,  it  could  never 
have  been  contemplated,  however  gross  might  be  the  miafatTrA  on 
the  part  of  the  vendee,  that,  in  case  of  loss,  he  had  any  ground 
of  complaint;  and  if  fortunate  enough  to  buy  ever  so  advan- 
tageously,  however  great  the  mistake  of  the  vendor  might  have 
been,  no  one  could  have  supposed,  that  any  portion  of  his  gains 
was  to  be  refunded. 

The  case  of  the  plated  candlesticks,  cited  on  the  part  of  the 
plaintiff,  supposed  to  be  sold  by  mistake  for  solid  silver,  is  surely 
unlike  the  case  here.  Silver  candlesticks  and  plated  candle- 
sticks are  different  articles.  Besides,  the  parties  both  intended, 
the  one  to  sell  and  the  other  to  boy,  silver  candlesticks.  The 
delivery  of  plated  candlesticks  would  be  a  sheer  mistake,  con* 
trary  to  the  clear  intent  of  both  parties.  Here  the  land  was 
sold.  This  was  a  thing  certain  in  the  view  of  both  parties.  If 
other  land  had  been  conveyed,  instead  of  it,  it  would  have  been 
a  mistake,  which  should  have  been  rectified.  What  there  was 
upon  it  was  a  different  matter.  No  one  could  have  had  any  def- 
inite or  precise  idea  concerning  it;  especially  under  the  circum- 
stances of  this  case.  The  similitude  between  this  case,  and  thai 
of  candlesticks  sold  as  and  for  plated,  neither  x>arty  know- 
ing anything  of  the  thickness  of  the  plate,  would  be  somewhat 
nearer,  if  a  certificate  of  a  third  person,  supposed  to  be  a  com- 
petent judge,  were  resorted  to  for  the  purpose  of  enabling  the 
parties  to  fix  a  price  upon  them,  and  it  should  be  proved,  by 
using  them,  that  the  estimation  was  erroneous;  and  the  simil- 
itude would  be  still  increased,  if  it  had  appeared,  that  the  seller 
had  purchased  by  the  same  estimation.  In  such  case  it  is  be- 
lieved, that  the  buyer  would  have  no  right  to  rescind  the  con- 
tract, or  to  recover  in  equity  for  the  difference  in  value.     So  if 
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a  horse  were  sold  and  purchased,  without  warranty  of  soundness, 
upon  an  erroneous  estimation  of  its  value  by  a  third  person,  the 
vendor  knowing  nothing  of  any  defects  in  the  horse,  if,  upon 
a  trial,  it  proved  in  a  great  measure  worthless,  the  buyer  would 
have  no  ground  of  complaint  against  the  seller.  The  buyer 
must  calculate  to  be  subject  to  such  risks,  whenever  there  is  per* 
feet  innocence  on  the  pajct  of  the  seller. 

The  case  put  by  the  counsel  for  the  plaintiff  of  a  bale  of  goods, 
accompanied  with  an  invoice,  bears  no  similitude  to  the  one 
here.  The  invoice  imports  verity  as  to  the  quantity  and  qualify. 
The  vendor  so  intends  it,  and  knows  that  the  vendee  so  under- 
stands the  contract,  and  the  vendor  would  be  guilfy  of  fraud,  if 
it  were  not  so,  as  he  must  be  supposed  to  know  the  contents 
precisely.  In  the  case  here,  nothing  of  the  kind  was  in  contem- 
plation of  the  parties.  But  we  may  suppose  a  package  of  goods 
to  have  become  damaged;  to  what  extent  could  not  be  known 
till  they  were  put  to  use;  and  a  sale  effected  of  the  same  upon 
the  estimation  of  one  or  more  persons,  of  the  extent  of  the 
injuiy,  which  should  ultimately  prove  erroneous,  either  falling 
short  or  exceeding  the  estimate.  This  would  much  more  nearly 
resemble  the  case  here;  and  yet  the  sale  would  be  held  valid. 
In  Story's  Eq.,  sec.  150,  it  is  laid  down,  that  **  where  the  fact  is 
equally  unknown  to  both  parties;  or  where  each  has  equal  and 
adequate  means  of  information;  or  where  the  fact  is  doubtful 
from  its  own  nature;  in  every  such  case,  if  the  parties  have  acted 
with  entire  good  faith,  a  court  of  equify  will  not  interpose;"  and 
again  in  section  151,  it  is  said  that  '*  where  each  parfy  is  equally 
innocent,  and  there  is  no  concealment  of  facts,  which  the  other 
parfy  has  a  right  to  know,  and  no  surprise  or  imposition,  the 
mistake  or  ignorance,  whether  mutual  or  unilateral,  is  treated  as 
laying  no  foimdation  for  equitable  interference.  It  is  strictly 
damnum  absque  injuria. 

In  Daniel  v.  MUchell  etal.,1  Story,  172,  cited  for  the  plaintiff, 
the  decree  was,  that  "  the  contract  of  sale,  and  the  conveyance 
of  the  premises,  and  the  notes  of  the  said  Daniel  thereupon,  as 
set  forth  in  the  bill,  were  made  by  and  between  the  said  Otis 
Daniel,  and  the  said  James  Todd,  and  other  parties,  upon  mate- 
rial misrepresentations,  and  mutual  mistakes,  as  to  the  quantify 
of  timber  so  sold,  and  therefore  ought  to  be  set  aside,  and  held 
null  and  void."  The  judge,  in  his  reasoning,  says:  "  Here  then 
we  have  a  tract,  represented  by  the  vendors  in  their  contract,  as 
containing  sixfy  millions  of  timber,  and  that  supposed  fact  con- 
stituting the  veiy  basis  of  the  bargain,  when  in  i&ci  it  does  not 
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-contain  more  than  one  twelfth  part  of  that  qnantitj/'  There 
vtiBLB  no  doubt  ezpreesed,  bat  that  the  representations  were  made 
in  the  fall  belief  of  their  acooracy.  But  such  representations,  so 
^^ssly  erroneous,  however  innocently  made,  were  calculated  to 
mislead;  and  the  parfy  purchasing,  as  in  that  case,  having  no 
^ther  means  of  possessing  himself  of  actual  knowledge  of  how 
the  fact  was,  must  be  expected  to  rely  upon  the  representations 
80  made;  and,  if  wronged  thereby,  should  find  redress.  But 
^where  the  buyer  is  not  led  astray  by  any  such  misrepresenta- 
tions, and  acts  without  being  influenced  by  any  statements  of  the 
vendor;  and  in  a  case  where  there  is  unavoidably  much  of  uncer- 
tainty; and  in  a  speculation  which,  for  aught  that  could  be  pre- 
•dicted,  might  turn  out  very  advantageously,  or  very  much  other- 
wise, we  can  not  deem  any  error,  into  which  the  buyer  might 
fall,  in  his  calculation  upon  his  profits,  to  be  an  adequate  ground 
for  rescinding  his  engagement,  either  in  whole  or  in  part. 

The  case  of  Bead's  Administrators  v.  Cramer  et  al,,  also  cited 
on  the  part  of  the  plaintiff  from  1  Green's  Ch.  277,  was  one  of 
a  gross  mistake  on  the  part  of  the  vendor  of  real  estate,  by  in- 
cluding in  his  description  of  the  land  intended  to  be  sold,  of 
which  he  was  not  aware,  owing  to  his  ignorance  of  its  bounda* 
ries,  a  piece  other  and  much  larger  than  the  one  intended  to  be 
conveyed,  and  which  the  vendee,  at  the  time,  well  knew  the 
vendor  did  not  know  to  be  so  included,  clearly  intending  a 
fraud  upon  him;  a  case  every  way  distinguishable  from  the  one 
here. 

The  lapse  of  time  intervening  in  this  case,  between  the  sale 
and  the  institution  of  the  suit,  might  well  induce  a  court  of 
equity  to  pause  before  granting  relief,  even  in  a  case  presenting 
some  strong  indications  of  a  want  of  good  faith,  on  the  part  of 
the  defendant.  The  testator,  it  would  seem,  lived  some  three 
or  four  years  after  the  sale;  and  his  executors  had  administered, 
and  in  a  manner  settled  his  estate,  in  the  course  of  three  or 
more  years  after  his  decease,  without  being  notified  of  this  claim. 
If  the  gravamen  of  the  plaintiff's  case  was  so  enormous,  as  in 
his  bill  is  set  forth,  such  apathy  would  seem  to  be  inexplicable. 
People  do  not  often,  if  at  all,  so  long  slumber  over  such  griev- 
ous injuries,  without  seeking  for  redress.  And  after  a  long  pe- 
riod has  occurred  since  a  cause  of  action  has  accrued,  and  after 
events  have  rendered  it  highly  perplexing,  that  the  subject 
should  be  agitated,  it  has  not  been  uncommon  for  a  court  of 
^uity  to  decline  to  interfere. 

On  the  whole,  however  much  we  may  regret  the  misfortune 
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<A  the  plainti£f»  we  axe  brought  to  the  conclusion,  that  his  bill 
must  be  dismiBsed,  with  costs  for  the  defendants. 


Mxax  M18TAU  ov  Law,  whkn  not  Grouhd  vob  Bkuxf  nr  Equitt:  See 
<fhamplm  ▼.  La/ytinf  81  Am.  Deo.  382. 

Whin  Equttt  will  Bbluvs  aoautst  Mxstaxx:  See  Adkcom  ▼.  SmiiU^  21 
Am.  Deo.  437;  QUUtpU  ▼.  Mwm,  7  Id.  669,  note  667;  Cogerr.  McOee,  6  Id. 

«ia 


OaEES  v.   MoOBE  ET    Ali. 

[M  MAzmE,  214.] 
tOES,  AT  Ck>MMON  IiAW,  OsiGIirALLT   SlONITIXD   THS    RlGHT  OV  ABTIBAJfB 

and  others  who  have  bestowed  labor  upon  or  done  some  aot  in  referenoe 
to  a  thing,  to  retain  it  until  they  are  reimbursed  for  their  expenditures 
and  labor  bestowed  thereon. 

Kg  Lixx  is  AoQirnLED»  without  a  Sfbgial  Contract  thxbxfob,  in  a  case 
where  one  agrees  to  cut  timber  on  the  land  of  another  and  deliver  it  at  a 
oertain  place,  there  to  be  cut  into  boards,  the  prioe  to  be  paid  at  stated 
times  after  such  delivery,  and  at  a  certain  amount  per  thousand  feet  of 
boards. 

No  LixN  IS  Btfeotual  uklbss  it  is  Aooompani£d  bt  Possession,  and  tha 
moment  possession  is  voluntarily  surrendered  the  lien  Ib  gone. 

Contract  with  Proprietor  or  Land  to  Cut  Timber  therxirom  and 
deliver  it  at  a  certain  place,  at  an  agreed  price  to  be  paid  after  the  work 
is  oompleted,  is  rather  in  the  nature  of  a  mortgage  than'of  a  lien,  and  the 
claim  of  the  contractor  upon  the  timber  wiU  not  be  lost  by  his  allowing 
it  to  go  into  the  possession  of  the  proprietor  of  the  land,  subject  to  his 
right  to  resume  it  in  case  payment  is  not  made  according  to  the  contract. 
And  where  the  contractor  permits  such  possession  to  be  taken,  with  an 
expectation  raised  by  the  proprietor,  that  the  avails  of  the  sale  of  it  will 
be  applied  to  the  payment  of  his  claim,  if  the  proprietor  disappoints  this 
expectation  he  will  not  be  permitted  to  say  that  the  contractor's  right  to 
reclaim  the  possession  has  been  relinquished  by  him. 

Parties  Agreeing  to  have  Timber  Estimated  bt  Certain  Surveyor 
are  bound  by  his  estimate,  where  it  does  not  appear  that  he  acted  cor* 
Tuptly  or  made  any  gross  mistake. 

Tboyeb  for  a  quantity  of  pine  logs.  The  judge,  among  other 
things,  charged  the  jury  that  the  survey  made  by  Pond  was  con- 
clusive, imless  they  were  satisfied  that  he  was  guilty  of  fraud  in 
the  survey,  or  unless  he  acted  under  a  misapprehension  of  a  ma- 
terial fact.  The  juiy  found  for  the  plaintiff.  The  other  facts 
appear  from  the  opinion. 

Kent  and  A.  O.  Jewett,  for  the  defendants. 

J.  Appleton  and  O.  F.  Shepleyy  for  the  plaintiff. 

By  Court,  Whitman,  C.  J.  Exceptions  are  taken  to  the  judge's 
instructions  to  the  juiy,  in  general  terms,  without  pointing  out 


880  Oakes  t'.  Moore.  [Maine, 

any  part  in  particular,  which  is  deemed  erroneons.    This  mode 
of  taking  exceptions  may  be  very  conyenient,  so  far  as  the 
oonnsel  are  concerned,  as  it  leaves  them  to  find  out,  at  their 
leisure,  in  what  particular,  if  any,  the  instructions  are  erroneous. 
To  the  court,  nevertheless,  it  may  be  somewhat  inconvenient,  as 
it  will  not  be  apprised  of  any  casual  mistake  or  omission,  into 
which  it  may,  in  the  hurry  of  a  trial,  have  been  momentarily 
led  in  season  to  correct  or  supply  it.    It  may  be  doubtful 
whether  the  court  should  in  such  case  consider  a  party  aggrieved, 
BO  as  to  be  entitled  to 'have  exceptions  so  taken  allowed.    At 
common  law  it  would  be  necessary  that  the  particular  ground  of 
exception  should  be  designated,  and  in  season  to  put  the  court 
upon  consideration  of  the  supposed  error,  so  that  it  might  be 
corrected  in  time  to  prevent  an  improper  effect  from  it.    Possibly 
the  statute,  providing  for  the  taking  of  summary  exceptions,  may 
admit  of  the  mode  adopted  in  this  case;  and  we  proceed  to  the 
consideration  of  the  judge's  instructions  as  reported.     In  doing 
this  we  do  not  propose  to  notice  minutely  the  particular  grounds 
of  exception  upon  which  the  counsel,  in  their  arguments,  have  in- 
sisted.   It  will  suffice  that  we  take  a  general  view  of  the  case,  such 
as  shall  substantially  amount  to  a  reply  to  the  questions  raised. 
The  plaintiff  claims  to  have  had,  what  he  terms,  a  lien  upon 
the  logs,  to  recover  the  value  of  which,  this  action  was  insti- 
tuted.    The  word  lien,  in  common  parlance,  is  somewhat  indis- 
criminately used,  as  if  it  embraced  every  species  of  special  prop- 
erty, which  one  may  have  in  goods,  the  general  ownership  of 
which  is  in  another.    It  originally,  and  more  appropriately,  was 
used  to  signify  the  right  of  detention,  which  artisans  and  others, 
who  had  bestowed  labor  upon  an  article,  or  done  some  act  in 
reference  to  it,  had,  in  some  instances,  of  a  right  of  detention 
thereof  till  reimbursed  for  their  expenditures  and  labor  bestowed 
thereon.     Such  may  be  termed  a  lien  at  common  law.     The 
lien,  if  it  may  be  termed  such,  upon  which  the  plaintiff  must 
rely,  is  not  one  of  this  description.    In  cutting  and  removing 
timber  from  the  land  of  another,  at  an  agreed  price,  and  for  the 
purpose  of  being  sawed  into  boards,  no  lien,  without  a  special 
contract  therefor,  can  be  acquired.     In  the  cases  of  liens  of  the 
above  description,  as  at  common  law,  in  order  to  the  continu- 
ance of  the  lien,  it  was  and  is  indispensable,  that  it  should  be 
accompanied  by  possession.    The  moment  that  possession  was 
voluntarily  surrendered,  the  lien  was  gone.    And  the  authori- 
ties cited  by  the  counsel  for  the  defendant  are  conclusive  upon 
this  point;  but  may  be  wide  of  touching  the  case  at  bar. 
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It  seems  to  be  admitted,  in  the  arguments  of  the  counsel^  that 
the  plaintiff  had  a  lien.  If  he  had,  it  is  important  to  see  how 
it  arose,  and  what  the  particular  nature  of  it  may  have  been. 
We  have  seen  that  it  could  not  have  been  a  lien  at  common  law; 
and  neither  x>arty  contends  that  it  was.  If  it  existed,  then  it 
arose  upon  a  special  contract;  a  contract,  which  was  entered 
into  by  the  plaintiff  with  one  Jefferds,  acting  as  agent  for  the 
proprietors  of  the  land,  from  which  the  timber  in  question  was 
taken,  and  therein  we  find  a  stipulation  to  such  an  effect  was 
contained.  Although  Jefferds  now  says,  that  he  was  not  author- 
ised to  pledge  the  timber  as  security  for  the  pay  for  cutting  and 
zemoving  it,  the  evidence  does  not  show  that  the  owners  ever 
gave  the  plaintiff  any  seasonable  notice  of  their  dissatisfaction 
with  this  particular  stipulation  in  the  contract;  nor  did  they  in 
their  instructions  to  Moore,  in  April,  1836,  notice  any  such  ob- 
jection. They  may,  therefore,  well  be  considered  as  having  rat- 
ified it.  This  stipulation  will  be  found  to  have  created,  what 
may  be  more  properly  termed,  a  mortgage,  than  a  mere  lien; 
for  it  is  manifest,  that  actual  possession  by  the  plaintiff  was  not 
to  be  continued;  and  that  the  logs  were  intended  to  go  into  the 
possession  of  the  general  owner,  subject  to  the  right  of  the 
plaintiff  to  resume  it  in  case  of  non-payment  for  his  labor,  etc., 
as  had  been  agreed  upon.  The  stipulation  for  a  term  of  credit 
therefor,  is  clearly  indicative  of  such  an  understanding  between 
the  parties;  and  it  might  be  inferred  from  the  well-known  char- 
acter of  such  transactions.  The  term  of  credit  was  given  for 
some  purpose;  and  may  well  be  believed  to  have  been  given  to 

^  enable  the  general  owner  to  avail  himself  of  funds  to  meet  his 

liabilities  from  the  sale,  or  other  disposition,  of  the  timber. 

The  plaintiff  then,  having  parted  with  his  possession  of  the 
logs,  after  having  performed  his  contract  in  reference  to  them, 
might  or  might  not  resume  it  upon  the  expiration  of  the  terms  of 
credit.   If  he  saw  that  the  owners  were  conducting  themselves  in 

[  a  manner  affording  a  reasonable  prospect  of  his  availing  himself 

of  payment,  as  soon  as  his  necessities  would  require  it,  he  might 

S  suffer  them  to  continue  their  possession.    In  this  case,  it  would 

seem,  that  he  witnessed  the  negotiation  between  their  agent  and 
Paine,  and  saw  that  it  was  an  arrangement  professedly  made, 
with  a  view  to  enable  them  to  make  payments  to  him ;  and  doubt- 
less expected  to  realize  therefrom  the  whole  amount  due  him. 
He  accordingly  seems  to  have  waited  till  the  termination  of  that 
contract,  and,  not  finding  his  expectations  realized,  demanded 
and  sought  to  regain  possession  of  the  logs.    We  do  not  see 


382  State  u  Godfkey.  [Maine^ 

bat  he  miglit  well  do  so.  He  had  not  in  express  terms,  relin- 
quished his  right  to  the  timber  as  secured  by  his  contract;  and 
if  he  looked  on,  and  saw  the  owners  making  anangements  to 
dispose  of  it,  it  can  not  be  donbted,  but  that  it  was  with  an  ex- 
pectation raised  by  them,  that  he  should  have  the  avails  of  it  to 
the  extent  of  his  claim.  They,  haying  disappointed  him  in  thi» 
expectation,  should  not  be  permitted  now  to  say,  that  he  has  re- 
linquished his  right  to  regain  possession;  nor  to  withhold  from 
him  the  Talue  of  the  timber  to  the  extent  of  his  first  demand. 
No  demand,  as  evidence  of  a  conversion,  would  seem  to  have 
been  necessary;  for  an  actual  conversion  seems  to  have  been 
abundantly  proved.  The  defendant,  Moore,  has  undertaken,  in 
his  contract  with  Paine,  to  deal  with  the  timber  as  being  the 
property  absolutely  either  of  himself,  or  of  Wilcox  and  otibers; 
and,  moreover,  the  defendants  now  dispute  the  right  of  the  plaint- 
iff to  any  claim  upon  it.  Whether  a  demand  of  the  timber,  there- 
fore, was  made  upon  the  agent,  or  upon  the  principals,  it  doea 
not  seem  important  to  inquire. 

The  instructions,  in  reference  to  the  survey  of  the  timber  by 
Pond,  were  not  erroneous.  He  had  been  mutually  agreed  upon 
by  the  parties  to  perform  that  service.  They  should,  therefore, 
be  concluded  by  what  he  did,  as  it  did  not  appear  that  he  acted 
corruptly,  or  made  any  gross  mistake.  The  supposed  mistake^ 
noticed  by  one  of  the  counsel  for  the  defendants,  in  ascertain- 
ing the  amount  due  to  the  plaintiff,  does  not  come  before  us 
upon  this  bill  of  exceptions,  and  can  not  therefore  be  noticed. 

Exceptions  overruled. 

Lisv,  Katuks  ov:  See  Andrewir.  2)oe,  38  Am.  Deo.  450;  OHmMr.  Oook^ 
Id.  663,  and  note  668,  where  other  oaaes  are  dted  and  ooUeoted. 


State  v.  Godfbet  et  al. 

[24  MaixXp  232.] 

IvniCTMSNT  18  Insufficient,  if  Facts  Allbobd  bt  it  may  all  be  tnie^  and 
yet  oonatitate  no  offense,  and  a  verdict  upon  such  an  indiotment  doe» 
nothing  more  than  merely  yerify  the  facts  charged. 

DxFBcnvs  Indictuxnt  is  not  Aided  by  Verdict,  and  a  judgment  thereof 
may  be  arrested. 

Whxsb  an  Offense  is  Cheated  bt  Statute,  and  there  is  an  exoeption  Ia 
the  enacting  clanse,  an  indictment  for  such  offense  most  negative  the  ex- 
ception; but  if  there  be  a  pro\iao  therein  which  furnishes  matter  of  ez- 
cnse  for  the  defendant,  the  indictment  need  not  negative  it,  but  he  mutt 
pleadit. 
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Indioikbht  for  a  ntdaanoe.  The  defendants  were  found  guilty, 
and  filed  a  motion  in  arrest  of  judgment,  for  insufficiency  of 
the  indictment.    The  other  facts  apx>ear  from  the  opinion. 

F.  AUen,  for  the  motion. 

Bridges f  attorney  general,  for  the  state. 

By  Court,  TENinnr,  J.  This  indictment  is  at  common  law, 
and  alleges  that  the  Penobscot  river,  between  the  towns  of 
Orono  and  Hampden,  for  more  than  twenty  years  next  preced* 
ing,  had  been  a  nayigable  river,  and  an  ancient  and  common 
highway  for  the  passage  and  navigation  of  boats,  rafts,  and 
craft,  at  the  pleasure  of  all  the  good  citizens  of  this  state,  and 
charges  the  defendants  with  having  erected  thereon  a  dam  of 
certain  dimensions  across  said  river,  to  the  damage  and  injuiy  of 
the  citizens  of  the  state,  in  exposing  to  destruction  their  boats, 
rafts,  and  craft,  in  their  passage  upon  said  river,  and  to  their 
common  nuisance,  etc.  A  verdict  of  guilty  having  been  ren* 
dered  by  the  juiy,  the  defendants  have  filed  a  motion  in  arrest 
of  judgment  on  the  ground,  that  no  offense  is  charged  in  ihe- 
indictment. 

It  is  a  well-established  principle,  that  if  all  the  facts  alleged 
in  an  indictment  may  be  true,  and  yet  constitute  no  offense,  the 
indictment  is  insufficient.  A  verdict  does  nothing  more  than 
to  verify  the  facts  charged,  and  if  these  do  not  show  the  parly 
guilty,  he  can  not  be  considered  as  having  violated  the  law:  Be» 
V.  Lyme  Begia,  Doug.  153;  GommonwedUh  v.  Odlin,  23  Pick. 
275.  In  Bex  v.  Home,  Cowp.  672,  Lord  Chief  Justice  De  Grey 
lays  down  the  rule  thus:  "  The  charge  must  contain  such  a  de- 
scription of  the  crime,  that  the  defendant  may  know  what  crime 
it  is,  which  he  is  called  upon  to  answer;  that  the  juiy  may  ap- 
I)ear  to  be  warranted  in  their  condusions  of  guilty  or  not  guilty 
upon  the  premises  delivered  to  them,  and  that  the  court  may 
see  such  a  definite  crime,  that  they  may  apply  the  pimishment, 
which  the  law  prescribes."  A  defective  indictment  is  not  aided 
by  verdict,  and  a  judgment  maybe  arrested  thereon:  4  Bl.  Com. 
375. 

By  an  act  of  the  legislature  of  this  state,  passed  February  12, 
1828,  which  is  declared  therein  to  be  a  public  act,  certain  per* 
sons  named,  and  their  associates  and  successors,  were  **  em- 
powered to  erect  and  keep  a  dam  or  dams  across  the  Penobscot 
river  from  Bangor  to  Brewer  or  Eddington,  with  such  canals, 
locks,  sluices,  wharves,  piers,  and  side-booms  at  such  place  or 
places  as  they  may  deem  most  safe  and  convenient,  between  the 
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foot  of  Bose's  or  Treat's  falls  in  Bangor,  and  McMahon  s  falls 
in  Eddington,  for  the  purpose  of  flowing  the  water  a  sofficient 
height  for  the  safe  and  convenient  passage  of  rafts  and  boats 
from  the  foot  of  Eager's  falls,  in  Orono,  to  Bangor.  And  said 
corporation  may  erect  mills  and  factories,  and  use  the  water 
flowed  hj  said  dam  or  dams;  and  may  hold  and  possess  real  and 
personal  estate  not  exceeding  the  value  of  two  hundred  thousand 
dollars,  and  the  same  or  any  part  thereof,  may  sell  and  convey  in 
fee  simple,  or  any  less  estate.  Provided,  that  by  the  erection  and 
maintenance  of  any  dam  or  other  works  by  said  corporation,  the 
navigation  and  free  passage  of  vessels,  boats,  rafts,  lumber,  and 
fish  in  and  upon  said  Penobscot  river,  shall  not  be  impaired, 
lessened,  or  impeded  more  than  the  same  shall  be  improved  and 
benefited  by  the  acts  of  said  corporation." 

The  indictment  refers  to  no  exception,  consequently  does  not 
negative  the  erection  as  being  within  the  charter  granted;  there 
is  no  allegation,  that  the  dam  was  placed  beyond  the  limits  pre- 
scribed, or  that  any  of  the  provisions  mentioned  in  the  proviso 
were  not  followed.  The  charge  is  for  making  those  erections, 
that  are  fully  authorized  by  the  statute,  which  courts  are  bound 
officially  to  notice  as  a  part  of  the  public  law  of  the  land.  The 
question  then  is  presented,  whether  the  indictment  should 
allege,  that  the  dam  was  not  erected  in  pursuance  of  the  author- 
ity of  the  statute,  or  whether  the  privilege  conferred  therein 
should  be  pleaded  by  the  defendants. 

When  an  offense  is  created  by  statute  and  there  is  an  excep- 
tion in  the  enacting  clause,  the  indictment  must  negative  the 
exception.  But  if  there  be  a  proviso,  which  furnishes  matter  of 
excuse  for  the  defendant,  it  need  not  be  negatived  in  the  indict- 
ment, but  he  must  plead  it:  Speirs  v.  Parher^  1  T.  B.  144, 146; 
King  v.  PraUen^  6  Id.  559;  Bex  v.  Jarvis^  1  East,  644,  645,  note 
fa;  Bermet  v.  Hurd,  3  Johns.  438;  Teel  v.  Fcmda,  4  Id.  304;  C<ymr 
monweaUh  v.  Odlin,  23  Pick.  275.  In  this  case  the  indictment 
is  not  for  a  violation  of  any  statute,  but  for  a  nuisance  upon  a 
river,  which  had  by  prescription  become  a  public  highway.  The 
statute  modified  the  common  law,  and  so  long  as  it  should  be  in 
force  suspended  the  privileges  previously  enjoyed,  which  were 
inconsistent  therewith.  The  common  law  no  longer  existed,  so 
far  as  this  modification  extended.  If  the  erection  as  described 
in  the  indictment,  was  only  such,  as  was  authorized  by  the  stat- 
ute, there  was  no  law  which  was  infringed.  The  case  of  The 
King  v.  The  Mayor  etc,  of  Liverpool^  3  East,  86,  is  in  point.  It 
was  an  indictment  for  non-rep^  of  a  highway  within  a  certain 
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*iodt,  charging  the  coiporation  of  liyerpool  with  a  presoriptiTe 
liability  to  repair  all  common  highways,  etc.,  within  such  limits, 
excepting  sudi  as  ought  to  be  repaired  according  to  the  form  of 
the  several  statutes  in  such  cases  made,  without  alleging  that 
the  highway  in  question  was  not  within  any  of  the  exceptions* 
Lord  EUenborough,  0.  J.,  asks,  **  what  answer  can  be  given  to 
the  objection,  that  as  the  prosecutor  has  pleaded  a  prescription 
to  repair  within  the  exception  of  these  statutes,  he  ought  to  have 
evened  that  the  street  in  question  was  not  within  any  of  the  ex- 
-ceptions?"  and  Lawrence,  J.,  said,  ''suppose  a  statute  had 
passed  to  say  that  the  ooix^ration  were  not  bound  to  repair  new 
streets,  made  after  the  first  of  Januaiy,  1801,  must  there  not  have 
been  an  averment,  that  the  street  was  made  before  that  timef" 
and  judgment  was  arrested.  The  indictment  is  not  in  conform- 
ity  to  established  rules  of  criminal  pleading,  and 
Judgment  is  arrested. 

BCTLB  THiLT  LnnOTMSNT  MUm  NlOATIVB  BxCKmOlVB  VX  BlAXUTM  dOM  BOl 

apply  to  a  caia  where  the  charge  prefened  ex  naiurarei  ooooliuiTely  import! 
a  negatiye  of  the  exoeptionB:  State  v.  Priee,  37  Am.  Deo.  Sl» 

JiTDicnasT,  Chaboino  Statotobt  Owwaxm,  Fobm  otx  See  note  to  BkiU 
V.  Price,  37  Am.  Deo.  84^  where  other  oaees  in  thie  eeriee  are  ooUeeted. 
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[a4iiiJMa.274.] 
Bank  cak  not  Maintain  Suit  on  Kotb  Givkn  to  it  withoat 

tloiiy  for  the  purpose  of  making  a  colorable  and  ialae  itatement  id  tba 
condition  of  its  asBets. 

Assumpsit.    The  opinion  states  the  case. 

Eiobbs,  for  the  defendants. 

Keni  and  S.  W.  Bobinson,  for  the  plaintifb. 

By  Court,  Sheflst,  J.  This  suit  is  upon  a  promissory  note 
for  the  sum  of  ten  thousand  nine  hundred  and  sixiy-one  dollars 
and  twenty-five  cents,  made  by  the  defendants  on  April  1, 1838, 
payable  to  the  bank,  or  order,  in  six  months  after  date.  The 
-case  is  submitted,  as  an  ag;reed  statement,  upon  the  deposition 
of  the  former  cashier  of  the  bank.  He  states,  in  substance,  that 
five  persons  named,  and  one  firm  composed  of  two  other  per- 
sons named,  owned  stock  in  the  bank  to  the  amount  of  two 
thousand  dollars  each;  that  their  several  notes  for  two  thousand 
dollars  each,  given  for  that  stock,  remained  in  the  bank  frcna 

Am.  Dao.  Vox..  XU-W 
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the  commencement  of  ita  operations  until  their  stock  was  tzamn 
feired,  when  thej  were  delivered  up  to  them  respectiyelj,  bj 
order  of  the  directors;  that  thej  transferred  this  stock,  to  the 
amount  of  two  thousand  dollars,  to  Stillman  Wilson,  and  the 
remainder,  amounting  to  ten  thousand  dollars,  to  the  bank;  that 
this  note  was  made  to  the  bank  on  the  occasion  of  such  transfer 
of  stock  to  the  bank;  and  that  the  only  consideration  for  it  wa» 
such  transfer  of  stock  to  the  bank. 

There  was  no  agreement,  that  the  bank  should  hold  it  in  trust 
or  for  the  benefit  of  the  defendants.    On  the  contrary  there  was, 
as  the  witness  states,  a  verbal  agreement  made  at  the  time,  that 
they  should  not  be  called  upon  to  pay  the  note.    By  such  a 
transfer  and  arrangement,  the  defendants  neither  obtained  nor 
could  obtain  any  legal  or  beneficial  interest  in  that  stock.     The 
stock  was  not  transferred  to  the  bank  at  their  solicitation.     That 
arrangement,  according  to  the  testimony,  was  wholly  made  be- 
tween the  former  owners  of  the  stock  and  the  bank.     The  cor> 
poration  parted  with  nothing  to  obtain  the  note;  nor  did  it 
incur  any  liabiliiy  or  suffer  any  injury  on  account  of  receiving 
it.     The  only  purpose  disclosed  for  Tnaking  the  note,  appears  to 
have  been  to  enable  the  corporation,  by  including  it  as  a  part  of 
its  funds,  to  make  a  colorable  and  false  statement  of  its  actual 
condition.     This  might  have  been  a  just  cause  for  a  revocation 
of  its  charter;  and  the  persons  concerned  in  such  an  arrange- 
ment to  deceive,  might  perhaps  have  been  indicted  and  punished 
for  a  conspiracy,  with  intent  to  deceive  and  defraud  the  creditors 
or  stockholders  of  the  bank.    But  such  illegal  proceedings  and 
liabilities  could  not  change  the  fact,  that  there  was  neither 
benefit  to  the  one  party  nor  loss  to  the  other,  to  form  a  con- 
sideration for  the  promise.    If  a  man  of  property  were  to  make 
a  note  without  any  consideration  therefor,  to  a  person  of  doubt- 
ful credit,  to  enable  him  to  use  it  by  an  exhibition  of  it  to  obtain 
credit,  and  he  should  thus  use  it,  and  obtain  the  desired  credit; 
is  the  law  such,  that  the  promisee,  upon  such  proof,  could  re- 
cover the  note  of  the  promisor?    When  the  hiw  shall  conclude, 
that  an  agreement  between  two  persona  to  deceive  and  defraud  a 
third  constitutes  a  valuable  consideration  for  the  contract  be- 
tween themselves,  he  may;  but  not  till  then.     The  bank,  in  this 
case  does  not  appear  to  be  able  to  place  itself  in  a  more  favorable 
condition  for  a  recovery.    Nor  can  any  injury,  which  a  creditor 
or  stockholder  of  the  bank  may  be  supposed  to  have  suffered  by 
it,  constitute  a  consideration  for  the  note.    There  is,  in  the  first 
place,  no  proof,  that  any  particular  creditor  or  stockholder  has 
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in  fact  suffered  by  the  making  of  the  note.  And  the  court  can 
not  properly  enter  upon  a  wide  range  of  conjecture,  and  infer, 
that  some  one  must  have  suffered  by  it,  because  the  assets  of 
the  bank,  as  an  insolvent  corporation,  were  nearly  four  years 
afterward,  placed  in  the  hands  of  receivers. 

Moreover,  if  the  doctrine  were  admitted,  that  the  probability 
of  loss  or  injury,  which  the  creditors  or  stockholders  of  a  corpo- 
ration might  sustain  by  its  taking  a  note  and  making  a  &lse  ex- 
hibit of  its  funds,  constituted  a  sufficient  consideration  for  it,  it 
would  be  difficult  for  any  one  to  avoid  his  contract  with  a  cor- 
poration by  proof  of  a  want,  or  a  failure  of  consideration.  It 
would  not  be  difficult,  in  many  cases,  for  the  corporation  to 
prove,  that  such  contract  had  been  exhibited  as  constituting  a 
part  of  its  assets,  and  that  debts  had  been  contracted  with  those, 
who  relied  upon  such  assets  as  the  means  of  payment;  or  that 
its  stock  had  been  sold,  and  dividends  declared  upon  it,  on  the 
faith,  that  such  contract  constituted  a  part  of  its  funds.  But  a 
more  conclusive  answer  is,  that  there  must  be  a  consideration  at 
the  time  of  making  the  contract.  And  that  no  injurious  conse- 
quences to  the  parties  or  to  others,  which  may  afterward  happen 
from  their  having  made  it,  can  constitute  a  legal  considacation 
for  it. 

A  nonsuit  is  to  be  entered. 

Wextmah,  0.  J.,  dissented. 


Hunt  v.  HaricetiTi. 

raiMAXin.889.] 

OoMifov  Oakkito  or  Goods  is  Eiititlxd  to  Pbo  Bata.  Fbhobt,  wImm 
the  owner  of  them  is  willing  to  receive  them  at  a  pboe  ■hott  of  that  to 
which  the  carrier  stipalated  to  cany  them. 

Cabszeb  oir  Goods  gait  not  ov  his  own  Mkbs  Motion  lawfully  lell  them 
for  the  payment  of  his  charges.  But  if  he  sells  them,  and  the  owner  re- 
gains possession  through  a  friend  who  bays  them  in,  the  owner,  in  an  ac- 
tion of  trover  therefor,  can  recover  only  whatever  damages  ho  snstained 
in  regaining  the  possession. 

Tbovsb.    The  opinion  states  the  case. 

Bowe^  f  Of  the  plaintiff. 

JBobbs,  for  the  defendant. 

By  Court,  WmmAN,  C.  J.  The  defense,  as  exhibited,  can 
not  be  sustained.  The  defendant  vras  a  packet  master;  and,  as 
such,  undertook  to  bring,  for  the  plaintiff,  certain  boxes  of 
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merchazidifle,  of  which  ihoee  named  in  the  dedaiation  were  i^ 
part,  in  his  packet,  £rom  Boston  to  Bangor;  and  in  Jannaiy, 
1842,  arrived  with  them  at  Frankfort,  which,  owing  to  the  ice 
in  Penobscot  riyer,  was  as  near  as  he  could  convey  tiiem,  in  his 
Tossel,  to  the  port  of  destination;  and  there  landed  them,  and 
demanded  his  freight,  and  advances,  which  he  had  made  on  ac- 
count of  them  in  Boston.  The  plaintifF,  thinking  he  demanded 
too  much,  tendered  what  he  admitted  to  be  due;  and  demanded 
his  goods.  The  defendant  refused  to  receive  the  amount  so  ten- 
dered, and  caused  the  quantity  sued  for  to  be  sold  at  auction 
for  the  amount  claimed  by  him,  and  the  expenses  of  sale.  The 
plaintiff  thereupon  instituted  this  action  of  trover  to  recover  the 
value  thereof. 

It  is  veiy  dear  that  the  defendant  had  no  right  to  cause  the 
sale  to  be  made  of  his  own  mere  motion,  and  without  the  inter- 
vention of  legal  process  for  the  purpose.  The  law  merchant 
recognizes  no  such  right  on  the  part  of  cazxiers  by  sea,  under  a 
common  bill  of  lading,  such  as  the  defendant  had  signed  in  this 
instance.  If  the  plaintiff  was  willing  to  receive  his  goods  at 
Frankfort,  which  by  his  tender  and  demand  of  them  there,  it 
seems  he  was,  the  defendant  might  well  insist  on  a  pro  rata 
freight,  and  on  detaining  the  goods  until  it  was  paid;  but  a 
simple  detention  only,  in  the  first  instance,  was  all  that  could 
be  insisted  on.  It  is  urged,  that  the  defendant  was  without  a 
convenient  remedy,  imless  the  course  he  pursued  can  be  sanc- 
tioned; that  the  courts  of  tiiis  state,  having  no  jurisdiction  in 
equity  in  such  cases,  the  only  resort,  if  the  defendant  coidd  not 
sell  as  he  did  in  this  case,  must  be  to  the  United  States  court  of 
admiraliy,  which  would  be  extremely  inconvenient;  and,  there- 
fore, that  it  is  highly  proper  to  uphold  the  proceeding  adopted 
by  the  defendant.  But  it  is  not  for  courts  to  alter  an  estab- 
lished law.  It  is  the  duiy  of  courts,  as  has  often  been  remarked, 
to  expound  and  apply  the  law,  as  it  may  be  found  established, 
and  not  to  legislate. 

But  it  appears  that  the  plaintiff  attended  the  auction,  and, 
through  the  intervention  of  a  friend,  regained  possession  of  his 
goods,  by  paying  the  auction  price,  and  five  dollars  more  to  his 
friend;  and  it  is  not  shown  that,  when  so  received,  they  were 
not  in  good  order.  This  must  be  allowed  to  go  in  diminution 
of  the  damages,  which  the  plaintiff  would  otherwise  be  entitled 
to  recover.  Whatever  damages  he  sustained,  over  and  above 
what  was  fairly  due  to  the  defendant,  in  regaining  possession 
of  his  goods,  he  is  entitied  to  have  allowed  him.    The  five  dol* 
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lars  paid  to  his  friend  for  bidding  off  the  goods;  five  doUan 
and  thirty-one  cents  for  auctioneer's  fees;  five  dollars  for  his 
own  time  in  endeaToring  to  regain  possession  of  his  goods,  and 
six  dollars,  being  the  difference  between  the  freight  demanded, 
and  the  amount  tendered,  with  interest  on  these  sums,  making 
twenfy-two  dollars  and  fifty  cents,  the  plaintiff  must  have  judg- 
ment for:  Murray  t.  Burling,  10  Johns.  172;  Oreenfield  Bank  y. 
Leaviit,  17  Pick.  1  [28  Am.  Dec.  268].  He  can  not  have  judg- 
ment for  the  value  of  the  goods;  for  he  was  never  divested  of 
his  property  in  them.  Neither  the  acts  of  the  defendant,  nor 
the  sale  at  auction,  nor  being  in  market  overt,  there  being  none 
such  in  this  country,  as  there  is  in  England,  could  effect  a 
change  in  the  right  of  property.  The  plaintiff,  if  his  tender 
was  sufficient,  might  have  maintained  an  action  of  replevin  for 
his  goods,  against  the  defendant,  or  against  a  purchaser  at  the 
auction  sale,  as  well  as  trover  against  the  defendant;  and  the 
latter  action  is  maintainable  only  upon  the  ground,  that  the  de- 
fendant had  done,  in  reference  to  the  goods,  what  was  unauthor- 
ized bylaw. 
Defendant  defaulted  for  twenty-two  dollars  and  fifty  cents. 

"Pao  Rata  Fbxiohtaob,  Whbn  Gabbder  may  Rxoovsb:  See  Parwom  v. 
EtKfdy^  28  Am.  Deo.  521,  note  523;  HarrU  v.  Rand,  17  Id.  421,  note  423. 


LaBBABEE   V.  FAIRBAinBB. 

[24  Mazhe,  863.] 

Wbxri  Oki  has  vbxs  Induced  vt  Faiai  Repbesbntattohb  to  Ikdoksi 
A  Nora,  parol  eridenoe  is  admiasible  to  prove  that  faot. 

Wamt  ov  ComoDSBATiov  FOR  Indobsemknt  mat  bx  Sbowv  betiieett  the 
immediate  parties  to  the  oootraot. 

AsaumwiT.    The  opinion  states  the  case. 

Cutting,  for  the  plaintiff. 

MsCriUis,  for  the  defendant. 

By  Court,  Whttman,  C.  J.  The  defendant  is  sued  as  indorser 
of  a  note;  and  it  is  admitted,  that  he  indorsed  it;  and  that 
there  has  been  due  notice  to  him  of  its  dishonor.  The  defense 
is,  that  he  was  inveigled  into  the  indorsement  of  it  without  con- 
sideration, and  by  false  pretenses.  The  note  was  payable  to 
Thomas  O.  Parkman,  or  bearer,  and  by  him  indorsed.  The  in- 
dorsement of  it  by  the  defendant  was  not,  therefore,  necessaiy 
to  its  tzansfer  to  the  plaintiff;  and  the  plaintiff  had  purchased  it 


r 
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of  the  defendant  without  his  indorsement.  But  afterwards  find- 
ing there  was  likelj  to  be  some  diffieultj  in  recovering  it,  he  ap- 
plied to  the  defendant  for  his  indorsement.  To  this  tiie  defend- 
ant at  first  objected.  The  plaintiff  then  states  to  him,  that  he 
was  abont  getting  the  note  discounted,  and  that  it  was  neces- 
sary it  should  be  indorsed  by  him;  that  it  was  a  matter  of  form; 
that  it  was  the  custom  of  the  bank  to  have  the  indorsement 
upon  it,  of  every  person  through  whose  hands  it  had  passed; 
and  that  by  putting  his  name  on  it  he  would  not  be  rendered 
liable  therefor.  Upon  which  the  defendant  indorsed  it.  There 
was  other  evidence  tending  to  show  bad  faith  on  the  part  of  the 
plaintiff  towards  the  defendant  in  obtaining  his  indorsement. 
To  this  defense  the  plaintiff  objected,  alleging,  that  it  was  not 
competent  to  the  defendant  to  avail  himself  of  it,  as  it  tended 
to  vary  the  legal  liability  of  the  defendant,  created  by  his  in- 
dorsement. The  cause  was  submitted  in  the  court  below  upon 
an  agreed  statement  of  facts,  and  a  nonsuit  was  there  entered, 
from  which  an  appeal  was  taken  to  this  court. 

It  is  very  dear,  that  this  defense  does  not  come  within  the 
principle,  that  a  contract  in  writing  shall  not  be  varied  by  parol 
testimony.  It  may  be,  that,  if  the  defendant  had,  at  the  time 
of  negotiating  or  selling  the  note  to  the  plaintiff,  a  verbal 
agreement,  that  in  case  of  the  failure  of  the  maker  to  make  pay- 
ment, he  should  not  be  responsible  as  indorser,  it  would  be  in- 
competent for  him  to  make  such  proof  in  his  defense.  But 
here  the  plaintiff  had  accepted  of  the  note,  which  was  transfer- 
able by  delivery,  without  the  defendant's  indorsement.  The 
contract  between  them  was  then  finished  and  ended.  The  in- 
dorsement subsequently  obtained,  was,  therefore,  without  con- 
sideration; and  this  may  always  be  shown,  between  the  imme- 
diate parties  to  a  simple  contract.  The  defense,  therefore,  was 
good  upon  this  ground. 

And  surely  any  party  to  a  contract,  even  although  it  may  be  a 
specially,  may  give  in  evidence,  to  avoid  Uabiliiy  under  it,  de- 
ceit and  circumvention  in  obtaining  it.  In  this  case,  it  is  abun- 
dantly manifest  that  the  defendant  was  led  to  place  his  name  upon 
this  note  as  indorser,  when  he  was  not  bound  to  have  done  so, 
by  false  pretenses  on  the  part  of  the  plaintiff.  Upon  this  ground 
also  the  defense  was  complete. 

Plaintiff  nonsuit.  

Pabol  Evidengb  to  Avfegt  Indobssmsiit:  See  Perkin$  v.  GaiUm,  29  Am* 
Dec.  282,  note  299;  Barrows  v.  Lane,  26  Id.  293;  Johnaon  v.  Martinmt  17  U. 
4(>1;  Miner  v.  Bobinaon,  12  Id.  694,  note  696;  HiU  v.  Ely,  9  Id.  376,  note  38U 
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LoBD  V.  Jones. 

[2i  KAnn,  439.] 

No  OifB  GAH  Lawvullt  Assxtkr  thb  Chabacteb  of  Innksxpsr  m  Maine, 
onleBS  he  has  first  obtained  a  license  therefor  according  to  the  provisions 
of  the  statute;  and  it  makes  no  difference  that  he  lives  in  a  part  of  the 
state  where  there  are  no  snch  officers  as  the  law  requires  to  give  a  license. 

Pkbson  with  Whom  Laus  Hobsb  is  Left  to  bb  Kept  ako  Cubed  has  a 
lien,  in  the  character  of  a  farrier,  upon  the  horse  for  his  core  and  keep- 
ing. And  such  person  can  not  be  considered  as  having  waived  his  lien 
by  agreeing  to  bny  the  horse  from  one  who  had  no  authority  to  sell  him. 

Bbflevin  for  a  horse.  The  defendant  alleged  that  he  had  a 
legal  claim  or  lien  upon  the  horse  for  the  keeping  and  care  of 
him,  and  for  medicine  for  him.  The  horse  was  brought  to  the 
defendant,  who  kept  a  public  house  at  Mattawamkeag  Forks, 
which  was  an  unincorporated  place,  bj  a  person  who  repre- 
sented that  the  horse  belonged  to  one  Jefferds.  Jefferds  after- 
wards sold  the  horse  to  the  defendant  for  seveniy  dollars,  al- 
lowing thirtj-fiye  dollars  for  the  cure  and  keeping,  and  receiving 
the  balance  in  money.  The  defendant  kept  the  horse  until  he 
was  replevied  by  the  plaintiff.  He  had  never  been  informed 
that  the  horse  was  the  plaintiffs.  The  judge  instructed  the 
jury  that,  if  thej  believed  the  testimony,  they  might  consider 
the  defendant  as  entitled  to  a  lien  upon  the  horse  for  his  keep- 
ing and  cure.  It  was  agreed  that  if  this  instruction  was  incor- 
rect, the  verdict  for  the  defendant  should  be  set  aside,  and  a 
new  trial  granted. 

T.  J.  D.  Fuller,  for  the  plaintiff. 
HobbSi  for  the  defendant. 

By  Oourt,  Sheflet,  J.  The  instructions  in  this  case  author- 
ized the  jury  to  find,  that  the  defendant  was  entitied  to  a  lien 
upon  the  horse  for  his  keep  and  cure.  It  is  insisted  for  the 
plaintiff,  that  they  were  erroneous.  For  the  defendant  it  is  con- 
tended, that  they  may  be  sustained  on  the  ground,  that  he  was 
an  innkeeper;  and  the  facts  proved  would  be  sufficient  to  entitle 
him  to  be  so  considered  by  the  rules  of  the  common  law.  Jn 
this  state  no  person  can  lawfully  assume  that  character  without 
first  obtaining  a  license  therefor  according  to  the  provisions  of  the 
statute,  c.  36.  The  seventeenth  section  of  that  statute  provides, 
that  no  perspn  shall  be  a  common  innholder,  except  such  person 
be  duly  authorized  therefor.  It  is  said,  that  the  provisions  of 
this  statute  should  be  considered  as  limited  to  cities,  towns,  and 
plantations^  in  which  alone  licenses  can  be  obtained.    That  a 
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oonstraction,  which  would  include  the  unincoiporated  plaoee  in 
our  new  setUements,  would  prerent  tiipir  Ip^nl  pxiatenoe  there. 
Such  may  be  the  result,  and  it  may  be  desirable,  that  the  law 
should  be  otherwise;  but  that  would  not  authorize  the  court  to 
except  all  those  parts  of  the  state,  when  the  langua^  is  general, 
and  operatire  over  ereiy  part  of  it,  without  finding  any  such  ex- 
ception in  the  statute.  If  the  defendant  could  be  considered  as 
an  innkeeper,  it  is  doubtful,  whether  he  would  be  entitled  in 
that  character  to  a  lien  in  this  case.  Neither  the  owner  of  the 
horse  nor  the  person  to  whom  he  was  intrusted,  was  entertained 
at  the  inn,  when  the  horse  was  left  with  him;  and  the  decided 
cases  are  at  Tsriance,  whether  a  lien  exists  under  such  droum- 
stances.  The  case  of  Mason  y.  Thompson,  9  Pick.  280  [20  Am. 
Dec.  471],  would  be  farorable;  and  the  case  of  OrinneU  ▼.  Coidk, 
8  Hill,  485  [88  Am.  Dec.  663],  opposed  to  it  The  defendant 
may,  however,  sustain  the  lien  in  the  character  of  a  farrier,  or 
person  haying  the  horse  intrusted  to  him  to  be  kept  and  cured. 
The  testimony  shows,  that  the  horse  was  left  with  him  for  that 
purpose,  and  that  he  caused  him  to  be  kept  and  cured.  Some 
difference  of  opinion  will  be  found  in  the  earlier  cases,  whether 
he  would,  under  such  droumstances,  be  entitled  to  a  lien:  TaU' 
bois  y.  Sherman,  21  Hen.  YI.,  65;  Keil.  50;  Benan  y.  Currinty 
Say.  224;  Ex  parte  Deeee,  1  Atk.  228;  Ex  parte  Ochenden,  Id. 
236.  In  more  modem  times  the  courts  haye  been  fayorable  to 
the  existence  of  particular,  and  less  so  to  general  liens.  In  the 
case  of  SaviU  y.  Barchard,  4  Esp.  55,  Lord  Eenyon  said,  the 
courts  of  Liw,  and  the  understandings  of  people  in  general,  had 
gone  much  in  fayor  of  these  liens.  In  Jacobs  y.  Laiour,  5  Bing. 
130,  Best,  0.  J.,  observed,  that  as  between  debtor  and  creditor, 
the  doctrine  of  lien  was  so  equitable,  that  it  could  not  be  favored 
too  much.  That  spirit  is  found  pervading  the  latter  treatises 
and  decisions.  Kent  states,  that ''  the  law  has  given  this  privi- 
lege to  persons  concerned  in  certain  trades  and  occupations, 
which  are  necessaiy  for  the  accommodation  of  the  people. 
Upon  this  ground  common  carriers,  innkeepers,  and  &rriers 
had  a  particular  lien  by  the  common  law."  And  that  **  the 
same  right  applies  to  a  miller,  printer,  tailor,  wharfinger,  or 
whoever  takes  property  in  the  way  of  his  trade  or  occupation  to 
bestow  labor  or  expense  upon  it:"  2  Kent,  634. 

Story  also  states,  that  a  bailee,  for  work  on  a  thiug,  has  a  lien 
upon  it  for  the  amount  of  his  compensation :  Story  on  Bail. ,  sec. 
440.  And  that  salvors,  innkeepers,  common  carriers,  farriers, 
blacksmiths,  tailors,  shipwrights,  and  other  artisans,  have  such  a 
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lien :  Story  on  Agency,  sec.  856.  That  a  printer  bad  a  lien  on  the- 
printed  sheets  for  compensation  for  printing  them  was  decided  in 
the  case  of  Blake  t.  Nicholson,  8  Man.  &  Sel.  167.  That  a  miller 
had  upon  the  meal,  which  he  had  ground,  in  the  case  of  Ghase 
T.  Westmore,  6  Id.  180.  And  that  a  stable-keeper  had  upon  a 
horse  sent  to  him  to  be  kept  and  trained  for  the  race-course,  in 
Bevan  t.  Waiers,  8  Car.  k  P.  620.  The  cure  of  a  lameness  or  dis- 
ease to  which  the  horse  was  subject,  would  seem  to  be  a  service 
quite  as  meritorious,  and  as  much  deserving  the  favor  of  the 
law,  as  the  training  him  for  a  race-course.  Best,  0.  J.,  did  not 
however  found  his  opinion  upon  the  particular  merit  of  that 
service,  but  upon  the  doctrines  of  the  common  law.  "  For  I 
take  it  (he  says)  to  be  a  common  law  principle,  that  if  a  man 
has  an  article  deliyered  to  him,  on  the  improvement  of  which 
he  has  to  bestow  trouble  and  expense,  he  has  a  right  to  de- 
tain it,  until  his  demand  is  paid."  These  authorities  would 
authorize  the  instructions  in  this  case,  unless  the  testimony 
shows,  that  the  defendant,  by  some  act  of  his  own,  had  waived 
or  destroyed  his  lien.  He  cannot  properly  be  considered  a» 
having  waived,  or  as  intending  to  waive  it,  by  his  contract  with 
Jefferds  to  receive  the  horse  in  payment  of  the  amount  due  to 
him,  paying  the  difference  in  value,  when  he  obtained  no  title 
by  that  contract,  because  Jefferds  had  no  authorily  to  make  it. 
By  that  want  of  authorily  the  contract  became  ineffectual  and 
inoperative  for  any  purpose.  And  if,  as  some  of  the  witnessea 
state,  the  defendant  said,  he  had  sold  the  horse  to  his  brother, 
while  he  supposed  his  own  title  to  be  perfect,  that  would  not 
show  any  intention  to  waive  his  lien.  It  might  have  defeated  it, 
if  there  had  been  proof  of  an  actual  sale  and  delivery.  That  hia 
brother  could  have  obtained  no  title  by  any  such  attempted  sale 
is  apparent,  for  the  defendant  could  not  sell  that,  which  he  did 
not  ovm.  The  defendant,  without  any  fault  on  his  part,  having 
been  led  into  those  inoperative  proceedings  by  the  deceit  of 
Jefferds,  should  not  be  prejudiced  by  them.  His  compensation 
for  the  keep  and  cure  of  the  horse  still  remained  unpaid,  and 
the  horse  still  remained  in  his  possession. 
Judgment  on  the  verdict. 

Ctted  in  Umted  States  v.  Dedin,  6  Bktohf  .  74,  to  th«  point  thjftt  the  neg- 
ligence of  a  xevenne  officer  to  enforce  the  Uw  does  not  ezcose  the  vioktioa 
IhereoL 

ImnouBPiB,  Who  n  ah:  See  note  to  CluU  v.  Wigffitu^  7  Am.  Deo.  448. 
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GhIGK  ET  AL.   v.   FtLLSBUBT. 

(9AiCAm.4nw] 

KonoB  ov  DiSHOHOB  OF  NoTX,  Which  la  Mailxd  within  *  ooiiTeiiknt  tinw 
after  the  ocMDmeDoement  of  bnsiiiess  hours  on  the  day  miooeediiif  that  el 
the  diihonor,  it  miffleient  to  charge  the  indorser. 

AflBDMFSiT.    The  opinion  states  the  case. 
W.  O.  Orotby,  for  the  plamti£b. 
A.  O.  JeweUf  for  the  defendant. 

By  Oonrt,  Whtticah,  0.  J.  This  is  an  action  against  an  in- 
dorser  of  a  promissory  note,  -who  contends,  that  he  has  not  been 
seasonably  notified  of  its  having  been  dishonored  by  the  maker. 
The  note  became  due  in  the  dly  of  New  York,  on  the  twenty- 
ninth  day  of  November.  The  mail  closed  there,  daily,  at  six 
o'clock  in  the  morning  for  Bangor,  the  residence  of  the  defend- 
ant. According  to  the  evidence,  it  seems,  that  the  notice  of  the 
dishonor  of  the  note  was  not  put  into  the  post-office  at  New 
York  until  the  latter  part  of  the- next  day,  being  the  thirtieth  of 
November;  and  therefore  not  in  season  to  go  before  the  morning 
of  the  first  of  December.  The  question  is,  was  this  reasonable 
notice.  It  is  not  a  little  singular,  that  a  question  of  this  kind 
should,  to  this  day,  have  remained  in  doubt. 

It  was  said  in  the  books,  formerly,  that  where  the  parties 
lived  in  different  towns,  between  which  a  regular  post  was  estab- 
lished, the  notice  of  dishonor  should  be  dispatched  by  the  next 
post.  It  was  next  held  that  it  should  be  sent  by  the  next  prac- 
ticable mail;  and,  subsequently,  as  early  as  by  the  mail  of  the  next 
day;  and  this  has  been  supposed  by  some,  to  mean  by  such  mail, 
however  early  in  the  morning  it  might  start.  In  Ooodman  v. 
Norton  f  17  Me.  881,  it  was  held  that  the  notice  of  dishonor  must 
be  put  into  the  post-office  on  the  day  of  the  demand  upon  the 
maker;  or  in  season  to  be  sent  by  the  first  mail  of  the  succeeding 
day.  The  circumstances  in  that  case  were  almost,  if  not  quite, 
identical  with  those  in  the  case  before  us.  The  mail  in  that  case 
left  New  York  daily  at  six  o'clock  in  the  morning.  On  the  twenty- 
seventh  of  November  a  note  fell  due,  and  was  dishonored.  No- 
tice of  the  non-payment  was  not  put  into  the  post-office 
till  the  next  day,  and  after  the  morning's  mail  left.  Although 
there  was  testimony  in  that  case  that  notice,  so  given,  was  ac- 
cording to  the  usage  of  the  banks  in  that  city,  yet  the  indoiser 
was  held  to  be  discharged.  And  in  BeckwUh  v.  Smithy  22  Id. 
125  [88  Am.  Dec.  290]  Mr.  Justice  Shepley,  in  delivering  the 
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opinion  of  the  court,  recognized  the  same  principle  as  the  rule 
of  law.  These  decisions  we  are  now  called  upon  to  revise;  and» 
although  supported  by  numerous  dicta  to  be  found  in  element- 
azy  treatises  and  reports,  yet,  if  erroneous,  we  can  not  hesitate 
to  do  so;  especially  in  reference  to  a  point  of  such  extensive  ap- 
plication. 

It  must  be  admitted  to  be  of  infinite  importance,  in  this  com- 
mercial age,  that  decisions,  in  reference  to  what  constitutes  due 
notice  of  the  dishonor  of  bills  of  exchange,  and  promissory 
notes,  should  be  the  same  throughout  communities,  which  are 
in  the  habit  of  circulating  and  interchanging  such  pai>er;  so  in- 
timately connected  as  it  is  with  extended  negotiations  in  trade. 
All  laws  aflfecting  commercial  pursuits  should,  as  near  as  may 
be  practicable,  partake  of  the  character  of  international  law. 
Between  the  United  States  and  Great  Britain,  a  uniformity  of 
usage,  in  whatever  concerns  negotiable  paper,  is  highly  import- 
ant. In  both  countries  the  principles  of  the  law  merchant  are 
derived  from  one  and  the  same  source.  In  the  United  States, 
in  an  especial  manner,  it  is  all-important,  that  there  should  be 
the  same  rule  prescribing  what  shall  be  legal  notice  in  the  case 
of  dishonored  paper.  If  the  decision  of  this  court  has  failed  of 
conforming  to  what,  in  the  other  states,  would  meet  with  sanc- 
tion in  their  judicial  tribunals,  it  will  be  highly  proper  that  we 
should  take  the  earliest  opportuniiy  to  consider  further  of  the 
subject.  It  is  evident  that  the  tendency  has  been,  of  late,  so  to 
extend  the  time  for  giving  notice,  that  some  approximation,  at 
least,  may  be  made  to  the  establishment  of  a  rule  in  such  cases, 
which  shall  be  readily  understood,  and  easily  applied;  and  as 
nearly  applicable  to  all  oases  as  possible. 

In  WhttweU  ei  al.  v.  Johnsm,  17  Mass.  449  [9  Am.  Dec.  165], 
Mr.  Chief  Justice  Parker  says:  "After  some  doubts,  and  look- 
ing into  authorities,  we  are  satisfied,  that  it  was  not  necessaiy 
for  the  plaintiff  to  show,  that  notice  to  the  indorser  was  put 
into  the  mail  on  the  same  day  the  note  became  due."  And,  again, 
he  says  in  the  same  case:  "  The  next  day  is  early  enough.  And 
if  there  should  be  two  mails  a  day,  whether  the  notice  goes  by 
the  first  or  the  second  of  those  mails,  we  think  is  immaterial, 
provided  it  was  put  into  the  post-office  early  enough  to  go  by  a 
mail  of  that  day."  Hence,  if  the  notice  need  not  be  put  into 
the  post-office  till  the  next  day,  it  could  not,  it  would  seem,  be 
required  to  put  it  in  at  an  unseasonable  hour  of  that  day.  Six 
o'clock  in  the  morning  of  the  thirtieth  of  November  would  be 
by  break  of  day,  and  earlier  than  it  could  be  expected,  of  men 
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of  hnsiiieaSy  in  our  oommercial  seaports,  to  be  stirring,  and 
therefoze  at  an  nnseasonable  hour.  In  the  Bcmk  €f  Alexandria 
T.  Swarm,  9  Pet.  83,  the  notioe  of  dishonor  was  put  into  the 
post-offioe  at  Alexandria  on  the  day  suooeeding  that  of  the  dis- 
honor. The  mail  left  there  some  time  in  the  night,  and  gener- 
ally between  twelve  and  two  o'clock  for  Washington,  to  which 
phice  the  notioe  was  dispatched,  in  time  to  be  deUrered  at  eight 
o'clock  in  the  morning.  In  strictness  the  mail,  which  left  in 
the  night  after  the  dishonor,  was  the  mail  of  the  next  day;  bni 
the  court  held  the  notioe  was  forwarded  in  due  season. 

In  CMU  T.  Jeremy  et  oZ.,  Moo.  k  M.  61,  Lord  Tenterden  said: 
"  In  these  cases  it  is  important  to  have  a  fixed  role,  and  not  ta 
resort  to  nice  questions  of  the  sufficiency,  in  each  particuhir 
case,  of  a  certain  number  of  hours  or  minutes.  The  general 
rule  is,  that  the  jMuty  need  not  write  on  the  veiy  day  that  he 
receiyes  the  notice.  If  there  be  no  post  on  the  following  day, 
it  makes  no  difference.  The  next  post  after  the  day  on  which 
he  receives  the  notice  is  soon  enough."  In  Firih  v.  Thrash^  8> 
Bam.  &  Cress.  387,  the  attorney  of  the  holder  could  not,  at 
first,  find  out  the  residence  of  the  'poxtj  to  be  notified.  At 
length  ascertaining  it,  he  took  one  day  to  consult  his  client;  and 
on  the  third  day  dispatched  notice,  and  it  was  held  sufficient, 
upon  the  ground  that  he  might  be  regarded  in  the  light  of  a^ 
bank,  holding  a  bill  for  collection.  In  which  case  it  had  been 
held,  that  the  bank  need  not  notify  the  owner  till  the  day  after 
the  dishonor;  and  that  the  owner  was  entitled  to  still  another 
day  to  dispatch  his  notification  to  his  indorsers.  In  Wright  v. 
Shaiocrass,  2  Bam.  &  Aid.  501,  it  was  held  that  a  person,  receiv- 
ing notice  on  Sunday,  was  not  bound  to  ox)en  it  tiU  Monday, 
and  that  notice  by  the  post  of  the  following  Tuesday  evening 
instead  of  that  of  Monday  evening,  was  sufiicient.  Li  Hawkes^ 
V.  Salter,  4  Bing.  715,  Mr.  Chief  Justice  Best,  in  reference  to- 
notice  of  the  dishonor  of  a  bUl,  which  took  place  on  Saturday, 
at  a  place  at  which  the  mail  left  at  half  past  nine  o'clock  in  the- 
moming  of  each  day,  expresses  himself  to  be  decidedly  of  opin- 
ion, that  notice  by  the  mail  of  the  following  Tuesday  morning 
would  be  seasonable.  This  must  have  been  upon  the  ground 
that  Sunday,  being  no  day  of  business,  the  next  business  day 
was  Monday;  and  that  it  was  not  reasonable  to  require  notice  ta 
be  dispatched  by  the  mail,  which  left  at  half  past  nine  o'clock 
on  Monday  morning.  A  fortiori  if  it  had  closed  at  six  o'clock 
in  the  morning,  as  in  the  case  at  bar,  it  would  have  been  un- 
reasonable to  have  required  notice  to  have  been  dispatched  by 
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it.  In  Hreeman^a  Bank  ▼.  Perkins,  18  Me.  292,  Mr.  Ohief  Jos* 
iice  Weston  Bays:  *'  On  the  day  of  the  matorify  of  the  bill  he 
{the  holder  for  collection)  caused  it  to  be  protested  for  non-pay- 
ment, and  notices  to  be  forwarded  to  the  drawer,  indorser,  and 
acceptor,  which  were  mailed  the  next  day;  and  this  was  using 
all  the  diligence  which  the  law  requires."  If  it  was  sufficient 
that  the  notices  should  be  mailed  the  next  day,  it  would  seem 
to  follow,  that  it  could  not  be  required  to  be  done  at  an  unsea- 
flonable  hour  of  that  day,  and  by  break  of  day  in  the  morning 
or  before.  But  the  case,  most  directly  and  explicitly  in  point 
to  show,  that  notice  need  not  be  put  into  the  post-office  till  the 
next  day  after  dishonor,  nor  then  until  after  the  commencement 
of  business  hours,  is  to  be  found  in  the  first  of  Hill's  New  York 
reports,  page  263,  Howard  t.  Ives.  Mr.  Justice  Cowen,  in  de- 
livering the  opinion  of  the  court  in  that  case,  says:  **  The  holder 
is  never  required  to  mail  notice  to  his  indorser  the  veiy  day  on 
which  default  is  made  in  {payment."  "  Here  the  protest  being 
on  Saturday  the  notice  was  properly  mailed  on  the  next  Mon- 
day/' **  Mailing  in  season  for  either  of  the  two  mails  on  Mon- 
day was  sufficient.''  **  It  is  not  necessary  to  say,  that,  in  all 
cases  where  there  are  several  mails  on  the  same  day,  the  parly 
may  elect  by  which  he  will  send.  Clearly  he  comes  to  the  mark, 
when  he  selects  that  post  which  leaves  next  after  the  hours  of 
business  commence  for  the  day.  This  is  the  next  piaotioable  or 
convenient  post." 

In  Eenf  s  Oommentaries  (vol.  3,  p.  106),  the  author  lays  down 
the  law  to  be, ''  That  if  the  third  day  of  grace  be  on  Thursday, 
and  the  drawer  and  indorser  reside  out  of  town,  the  notice  may 
indeed  be  sent  on  Thursday,  but  must  be  put  into  the  post-office 
on  Friday,  so  as  to  be  forwarded  as  soon  as  possible  there* 
after."  And  again  (same  page),  **  It  seems  to  be  now  settled, 
that  each  party,  into  whose  hands  a  dishonored  bill  may  imms, 
shall  be  allowed  one  entire  day  for  the  purpose  of  giving  no- 
tice." And  it  was  so  held  in  Bray  el  al.  v.  Hadioen,  6  Mau.  & 
Sel.  68.  In  a  note  in  3  Kent's  Com.  107,  4th  ed.,  the  author 
says,  ''  the  rule  in  Lenox  v.  Boberts,  2  Wheat.  373,  was  laid  down 
too  strictly,  when  it  stated  that  the  demand  of  payment  should 
be  made  upon  the  last  day  of  grace,  and  notice  of  the  default 
be  put  into  the  post-office  early  enough  to  be  sent  by  the  mail 
of  the  succeeding  day."  And,  although  this  decision  was 
spoken  of  with  approbation  in  Bank  of  Alexandria  v.  Swann, 
9  Pet.  33;  yet  *'  that  the  decision  only  is,  that  notice  need  not 
be  put  into  the  post-office  on  the  day  of  the  default."    And 
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again  (same  page),  **  That  this  principle  will  sustain  the  role  as 
now  generally  and  best  understood  in  England,  and  the  com* 
mexdal  part  of  the  United  States,  that  notice  put  into  the  post- 
office  on  the  next  day,  at  any  time  of  the  day,  so  as  to  be  ready 
for  the  first  mail  that  goes  thereafter,  is  due  notice." 

In  Story  on  BiUs,  sec.  288,  it  is  laid  down,  "  That  if  the  post 
or  mail  leaves  the  next  day  after  the  dishonor,  the  notice  should 
be  sent  by  that  post  or  mail,  if  the  time  of  its  closing  or  de- 
parture is  not  at  too  early  an  hour  to  disable  the  holders  from  a 
reasonable  performance  of  the  duly."  And  again,  sec.  290: 
**  He,  the  holder,  is  always  allowed  by  law  a  whole  day  for  this 
purpose."  Under  this  last  section,  in  a  note,  he  makes  a  long 
extract  from  Chitiy  on  Bills,  in  which  this  passage  occurs: 
**  Another  reason  is,  that  the  holder  ought  not  to  be  required, 
omissis  ommbus  aliis  negoHis^  to  occupy  himself  immediately  in 
forwarding  notice  to  the  prior  parties,  when,  by  delaying  that  step 
till  the  next  morning,  he  would,  after  the  pressure  of  other  busi- 
ness had  subsided,  have  in  the  evening,  or  early  the  next  morning, 
before  the  general  business  commences,  time  to  look  into  his 
accounts  with  the  other  parties."  This  author  is  again  quoted 
in  the  note  as  saying,  in  another  part  of  his  work,  that  notice 
must  be  sent  off  by  the  post  of  the  next  day,  whether  it  goes 
early  or  late.  Upon  this  passage  Judge  Story  remarks:  '^It 
appears  to  me  the  rule  is  not  so  strict  as  it  is  laid  down  in  this 
last  passage  of  Mr.  Chitiy,  and  that  it  would  be  more  correct  to 
say  that  the  holder  is  entitled  to  one  whole  day  to  prepare  his 
notice,  and  that  therefore  it  will  be  sufficient  if  he  sends  it 
by  the  next  post  that  goes  after  tweuiy-four  hours  from  the 
time  of  the  dishonor."  This  shows  what  this  learned  author 
understands  by  one  whole  day,  so  often  repeated  in  the  cases 
upon  this  point.  And  it  may  be  difficult  to  affix  any  other  un- 
derstanding or  meaning  to  that  phraseology.  Judge  Stoiy, 
however,  admits  that  in  this  he  is  supported  by  the  authority  of 
no  adjudged  case  directly;  but  thinks  it  results  from  the  au- 
thorities on  the  subject.  That  Mr.  Chitty's  last  quoted  sen* 
tence  is  liable  to  exception,  is  manifest  from  the  preceding 
quotation  from  his  work;  for  the  latter  can  not  be  reconciled 
with  the  former,  or  with  the  adjudged  cases. 

The  authorities,  cited  on  the  part  of  the  counsel  for  the  de- 
fendant, are  numerous,  tending  to  show  that  the  notice  to  draw- 
ers and  indorsers,  not  resident  in  the  places  where  the  holder  of 
their  dishonored  paper  may  live,  should  be  given  as  early  as  by 
the  mail  of  the  next  day,  and  some  of  them,  such  as  the  dictum 
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in  the  last  extracts  from  Chitfy,  and  the  cases  of  Ooodman  y. 
Morton  and  BeckwUh  y.  Smith,  seem  to  go  the  length  of  holding 
that  notice  should  be  given  by  the  nuul  of  the  next  day,  how- 
ever early  it  might  start.  But  the  question  pending  in  the  re- 
ported cases,  generally,  was  whether  the  notice  should  be  sent 
the  same  day,  or  by  a  mail  of  the  succeeding  day,  and  did  not 
present  the  question  whether  it  should  be  sent  by  the  mail  of 
the  next  day,  however  early  it  might  start,  or  by  a  later  mail,  or 
a  reasonably  practicable  mail. 

In  a  late  case,  CJunUeau  v.  Webber,  6  Meto.  1  [39  Am.  Dec. 
705],  it  appears  a  note  was  protested  in  New  York,  at  three 
o'clock,  on  the  afternoon  of  one  day;  and  that  the  notice  of  dis- 
honor was  dispatched  to  the  indorser,  by  being  put  into  the 
post-office  in  New  York  for  him  on  the  next  day.  Mr.  Ohief 
Justice  Shaw,  in  delivering  the  opinion  of  the  court  in  that  case, 
says,  it  is  admitted,  ''  that  notice  thereof  (of  the  dishonor)  in 
due  form  was  seasonably  prepared  by  the  proper  officer,  and  put 
into  the  post-office."  Nothing  is  said  in  the  case  as  to  the  hour 
of  the  day  when  the  mail  was  made  up  to  convey  the  notice  to 
the  defendant,  nor  of  the  precise  time  of  the  day  when  the  no- 
tice was  put  into  the  post-office.  If  either  had  been  deemed 
material,  surely  it  would  have  been  alluded  to,  either  in  the  state* 
ment  of  the  case,  or  in  the  arguments  of  counsel.  It  could  not 
well  have  escaped  the  notice  of  the  counsel  for  the  defendant, 
aided  as  he  must  be  believed  to  have  been,  by  the  superior  legal 
knowledge  of  the  latter. 

A  majorily  of  the  court  is,  therefore,  brought  to  the  condu- 
Bion,  that  the  weight  of  the  more  modem  authorities,  both  in 
England  and  America,  is  decidedly  in  favor  of  a  rule  of  a  more 
convenient  and  reasonable  operation.  It  may  not  go  to  the  ex- 
tent of  allowing  at  least  twenly-f our  hours  for  the  purpose  of  dis- 
patching notice,  though  it  might  tend  to  certainty  and  precision 
if  such  were  the  case.  It  seems  to  be  without  question,  that  it 
extends  to  the  allowance  of  a  convenient  time  after  business 
hours  of  the  next  day  after  the  dishonor  shall  have  commenced, 
to  prepare  and  dispatch  notice.  To  the  decision  of  this  cause 
it  is  not  necessary  to  consider  whether  the  rule  should  extend 
further  or  not.  The  notice  was  mailed  in  season  to  go  by  the 
next  mail  which  left  after  the  business  hours  of  the  day,  suc^ 
ceeding  that  of  the  dishonor,  had  commenced. 

The  action,  therefore,  as  agreed  by  the  parties,  must  stand  for 
trial  upon  other  grounds. 
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SmcPLBT,  J.,  dissented  £rom  the  opinion  d  the  majority  of  the  ooort.  He 
^«rgaed  that  it  would  be  onreasonable  to  allow  the  holder  of  the  note  to  pat 
his  notice  in  the  post  on  the  day  following  that  of  the  dishonor,  after  the 
latest  poet  of  that  day  had  departed,  and  that,  if  any  inoonvemeiloe  should 
be  occasioned  by  the  departare  of  the  poet  early  in  the  morning,  it  wonld  be 
more  reasonable  and  jnst  that  he  should  be  subjected  to  it,  than  that  the  rule 
requiring  the  notice  to  be  dispatched  during  the  day  following  that  of  the 
•dishonor  of  the  bill  should  be  violated,  to  the  delay  and  injury  of  the  other 
party.  After  reviewing  at  length  the  authoritiee  on  the  question,  he  expressed 
his  conviction  that  the  rule  laid  down  by  Bayley  and  Qutty,  that  the  notice 
must  be  given  or  forwarded  before  the  close  of  the  day  following  that  of  the 
dishonor,  had  become  the  settled  law  both  in  England  and  in  the  United 
States. 

CrrxD  in  Smith  v.  PoUlon,  23  Hun,  631 »  as  a  case  in  which  is  oonsidersd 
the  questian,  what  constttutes  reasonable  business  hours. 

NoncB  OF  D18HONOB  OF  NoTX  SxMT  BT  Mail  of  the  day  following  that 
on  which  the  protest  waa  made,  is  sufficient:  Bcmk  qf  UnUed  Statu  v.  MetU^ 
.88  Am.  Dec  201,  note  203,  where  other  cases  are  referred  to. 


DimOAN   v.   StLVESTEB  BT  Mu 

Vvas>  CoirvBTiNO  Ons  Half  of  a  Tract  of  LA2n>  "contaming  fifty-two 
acres  and  eighty  rods  and  no  more,  and  including  the  salmon  fisheiy 
contiguous  to  said  land,"  conveys  only  an  undivided  half  of  the  salmon 
fishery. 

CONVXTAHOK  BT    MbTBS  AKD   BoUNM  OF  POBTIOV  OF  CkUKMOV  ESTAXB,  fay 

one  tenant  in  common,  is  void,  and  not  merely  voidable  at  the  election 
of  the  oo-tenant 
OwvBB  OF  Land  Adjoikiko  Tn>a-WATBB8  is  Pboprxbtob  of  ram  Flats 
to  low-water  mark,  not  exceeding  the  distance  of  one  hundred  rods,  sub- 
ject to  the  right  of  free  fishing  of  each  householder  in  the  waters  ooTei> 
ing  them.  But  the  right  to  erect  weirs  upon  those  flats,  or  to  aet  nets 
or  seines,  "making  them  fast  in  the  usual  way,  by  grappiiogs  to  the 
shore,"  belongs  exclusively  to  the  proprietor  of  the  flats. 

TXITAIVT    IN    COMMON    OF    RiOHT    OF    FiSHXBT,  MAT,  WITHOUT    RBGAXNIVa 

Possession  thereoi^  by  entry  or  otherwise,  maintain  an  action  against 
his  co-tenant  for  depriving  him  of  such  right 

Tbbbpass  on  the  oase  against  the  defendants  for  cutting  away 
the  plaintiffs  nets,  and  depriving  him  of  his  rights  of  salmon 
fishery.  The  plaintiff,  to  show  title  in  himself,  introduced  a 
deed  from  Afaner  Enight  to  Samuel  Duncan,  dated  July  19» 
1819.  It  also  appeared  that  Sylvester  owned  an  undivided  one 
half  of  the  premises,  which  he  claimed  under  adeed  from  Afaner 
Knight  to  <}eorge  Enight,  dated  July  18, 1817,  and  a  deed  to 
liimself  from  Oeoige  Enight,  dated  June  20, 1833.  The  plaintiff 
proved  that  on  May  19,  1834,  he  went  to  said  salmon  fishexy^ 
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and  attempted  to  set  his  net,  but  the  defendants,  who  had  pieri- 
ouslj  set  their  nets  there,  forbade  him  to  set  his  net,  and  denied 
his  right  to  any  part  of  the  fishexy.  The  verdict  was  for  the 
plaintiff,  and  the  defendant  excepted.  The  other  facts  suffi- 
ciently appear  from  the  opinion. 

W.  O.  Crosby y  iot  the  defendants. 

F.  Allen  f  for  the  plaintiff. 

By  Court,  Sheflet,  J.  This  bill  of  exceptions  presents  three 
questions  for  consideration:  1.  Whether  the  deed  from  Abner 
Knight  to  George  Knight  conveyed  the  whole  or  an  undiyided 
lialf  of  the  salmon  fishery.  2.  Whether  a  conveyance  made  by 
one  tenant  in  common  of  a  portion  of  the  common  estate  by 
metes  and  bounds  be  void  as  against  a  co-tenant,  or  valid  until 
he  give  notice  to  the  grantee,  that  he  elects  to  avoid  it.  8. 
Whether  the  plaintiff  be  entitled  to  recover  damages  for  bein|^ 
kept  out  of  the  occupation  of  any  portion  of  the  salmon  fishery^ 
after  he  was  deprived  of  it,  without  having  first  regained  posses- 
sion by  entry  or  otherwise. 

1.  The  description  of  the  estate  conveyed  by  the  deed  from 
Abner  to  George  Knight,  is  ''  one  undivided  moiety  or  half  part 
<A  a  certain  lot  or  tract  of  land  situate  in  Northport  aforesaid, 
and  butted  and  bounded  as  follows,  viz. :''  it  then  proceeds  with 
a  particular  recital  of  the  metes  and  bounds  of  the  lot,  and  con- 
cludes with  these  words, ''  containing  fifty-two  acres  and  eighlgr 
rods  and  no  more,  and  including  the  salmon  fishery  contigu- 
ous to  said  land."  Was  the  fishexy  included  in  the  lot,  half  of 
which  was  conveyed,  or  included  in  the  conveyance  as  a  distinct 
portion  of  property?  There  is  no  indication  of  an  intention 
to  convey  two  distinct  pieces  of  properly,  the  one  being  an  un- 
divided half  of  the  lot,  and  the  other  the  entire  salmon  fishery. 
The  grammatical  arrangement  of  the  language  is  opposed  to 
such  a  construction,  and  is  suited  to  convey  an  undivided  half  of 
the  fishery  as  a  right  appertaining  to  the  lot.  The  word  ''  con- 
taining," is  clearly  connected  with  the  word  lot,  or  tract,  as  its 
substaJitive,  showing,  that  the  whole  lot  contained  a  certain 
number  of  acres  and  rods.  The  word  ''  including,"  is  coupled 
to  it,  and  must  have  the  same  antecedent,  showing,  that  the  lot 
included  the  fishery.  No  other  construction  can  be  admitted 
without  doing  great  violence  to  the  language. 

2.  It  appears  to  have  been  held,  in  the  case  of  Whiie  v.  Sayre, 
2  Ohio,  110,  that  a  tenant  in  common  could  legally  convey  a 
IMurticular  part  of  his  undivided  share  of  the  estate.    If  this 

Am.  Dm.  Vol.  ZLI-M 
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weie  admitted  to  be  the  established  law,  the  other  tenaata  m 
oommon,  without  any  fault  of  their  own.  wonlrl  be  deprived  of 
their  right  to  enter  and  occupy  erexy  portion  of  the  common 
estate,  and  of  their  right  to  hare  any  portion  of  it  thus  con- 
Teyed,  assigned  to  them  on  a  partition  of  the  common  estate. 
Nor  can  the  co-tenant  justly  be  required  to  give  notice  to  th» 
grantee.  If  he  were,  he  might  become  a  trespasser,  before  he 
was  aware  of  the  existence  of  such  a  conveyance.  He  may  en- 
tirely disregard  it,  and  proceed  to  occupy  any  portion  of  the 
estate  as  freely  as  before  such  a  conveyance,  because  it  can 
have  no  legal  effect  upon  his  rights:  BarUei  v.  Harlow,  12  Mass* 
848  [7  Am.  Deo.  76] ;  MUchdl  v.  Baten,  4  Conn.  496  [10  Am.  Dec. 
169];  GogsweU  v.  JReed,  8  Fairf.  198. 

8.  For  the  purpose  of  ascertaining,  what  damages  the  plaintiff 
maybe  entitled  to  recover,  it  may  be  well  to  determine  what  right 
or  property  he  had  in  the  salmon  fisheiy .  The  deeds,  from  which 
both  parties  claim  to  have  derived  their  rights,  assume  to  convey 
a  salmon  fishety  as  contiguous  to  the  lot  of  land,  which  adjoins 
the  Penobscot  bay.  The  verdict  in  this  case,  founded  upon  the 
testimony  introduced,  shows  that  such  a  fishery  may  be  a  valu- 
able property,  if  it  can  have  a  legal  existence.  The  state  may 
regulate  its  navigable  waters,  and  the  fisheries  within  them;  yei 
all  the  citizens  are  entitted  as  of  common  right  to  the  fish  in 
those  waters;  while  each  is  bound  to  use  tlus  common  right  aa 
not  abusiDg  it;  and  no  one  can  imnecessarily  interfere  with  or 
injure  another  in  the  use  of  the  same  right.  It  does  not,  how- 
ever, follow,  that  each  will  be  entitted  to  enjoy  precisely  the^ 
same  or  equally  valuable  rights.  The  owner  of  the  land  adjoin- 
ing tide-waters  becomes,  by  the  ordinance  of  1641,  the  proprie- 
tor of  the  flats  to  low-watcar*mark,  not  to  exceed  the  distance  of 
one  hundred  rods,  subject  to  the  free  fishing  of  each  householder 
in  the  waters  covering  them.  But  the  householder,  or  citizen, 
does  not  thereby  become  entitted  to  place  weirs,  or  other  perma- 
nent erections,  upon  those  fiats,  or  to  set  his  nets  or  seines, 
**  making  them  fast  in  the  usual  way  by  grapplings  to  the  shore." 
These  are  advantages  often  of  great  value,  which  the  riparian 
proprietor  has  over  others.  Having  a  common  right  with  others, 
to  fish  in  those  waters,  he  may,  without  any  unreasonable  exeroise^ 
of  that  right,  or  improper  interference  with  the  rights  of  others, 
avail  himself  of  these  superior  advantages.  This  is  believed  to- 
be  the  foundation,  upon  which  the  valuable  private  rights  or 
privileges  of  fishery,  often  conveyed  and  leased  by  one  ta 
janother  for  no  inconsiderable  amount  of  money,  rest.    And  theiv 
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existence  as  private  rights,  appears  to  have  been  recogoized  in 
the  legislation  respecting  the  fisheries.  The  fishery  in  this  case, 
described  as  contiguous  to  the  land,  appears  to  have  been  occu- 
pied since  1819,  if  no  longer,  as  a  privilege  for  two  strings  of 
nets  only,  which  were  made  fast  by  grapplings  to  the  shore. 
Since  the  year  1833,  Ingraham  Duncan  and  Gilmore  Sylvester 
appear  to  have  been  the  owners  in  common  of  the  tract  of  land, 
to  which  this  fishery  was  contiguous.  In  the  month  of  April  or 
May,  1834,  Ingraham  Duncan  leased  one  half  of  that  fishery  to 
the  plaintiff.  This  would  convey  to  him  the  right,  in  common 
with  the  owner  of  the  other  half,  to  use  the  privilege  with  the 
advantage  of  fastening  his  nets  by  grapplings  to  the  shore.  This 
right,  so  secured  to  him  by  lease,  may  be  properly  denominated 
an  incorporeal  hereditament,  which  is  described  in  the  books  as 
a  right  issuing  out  of  a  thing  corporate,  or  concerning,  or  an- 
nexed to,  or  exercisable  within,  the  same.  Thus  a  right  of 
common,  being  a  profit  which  one  has  in  the  land  of  another  to 
pasture  his  cattle,  to  catch  fish,  to  dig  turf,  to  cut  wood,  to 
travel  over,  and  the  like,  is  an  incorporeal  hereditament. 

The  lease  or  conveyance  of  a  right  to  make  grapplings  fast  to 
the  shore,  for  the  security  of  nets,  can  no  more  be  considered 
as  conveying  title  to  any  portion  of  the  estate,  then  a  convey- 
ance of  a  right  of  way,  or  a  right  to  dig  turf  could  be.  If  one, 
who  had  a  private  fish  pond  upon  his  own  land,  should  grant  a 
piscary  out  of  it  with  the  right  of  fastening  nets  to  the  bank, 
such  right  or  privilege  would  still  be  but  an  incorporeal  hered- 
itament. They  would  be  properly  so  denominated,  because  in 
none  of  these  cases  would  any  title  to  the  land  pass  to  the 
grantee:  Go.  Lit.  4  (b);  Com.  Dig.,  Piscary,  A.  They  are 
rights  merely,  incorporeal,  intangible,  iDcapable  of  a  pedis  pos- 
sessio;  and  properly  speaking,  one  can  not  be  dispossessed  of 
them;  for  they  are  always  considered  to  be  in  the  possession  of 
those  having  a  right  of  possession  or  enjoyment:  Gru.  Dig.,  tit. 
85,  c.  13,  sec.  13.  Of  course,  although  one  may  be  disttirbed« 
or  prevented  from  enjoying  them,  he  can  make  no  entiy  to  re- 
gain possession;  or  maintain  any  action  to  regain  possession  of 
that,  which  the  law  adjudges  to  be  already  in  his  possession,  and 
of  which  it  declares,  that  he  can  not  be  dispossessed.  The 
objection  can  not  therefore  be  a  valid  one,  **  that  he  was  cot 
entitled  in  this  action  to  recover  damages  for  withholding  the 
possession  until  he  first  regained  the  })osses8ion  by  entry  or 
otherwise."  And  the  authorities  relied  upon  to  support  it  can 
not  be  applicable  to  this  description  of  property.     An  action  on 
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the  case  is  the  proper  remedy  for  one  injured  by  the  distorbanoe 
or  depriTation  of  the  enjoyment  of  an  incorporeal  hereditament: 
Ck>m.  Dig.^  Action  on  the  Gaae  for  a  Distorbancey  A. :  Stocks  t. 
Booth,  1  T.  B.  4SS.  It  may  be  maintained  by  a  tenant  in  com- 
mon of  soch  a  righty  and  he  may  recover  damages  against  his 
co-tenant  for  a  contbraed  disturbance  or  deprivation  of  &e  en* 
joyment  of  it. 

The  case  of  Atkinson  ▼.  Teasdale,  3  Wils.  278,  was  an  action  on 
the  case  for  the  distorbance  of  a  common  of  pastmre  by  a  tenant 
in  common  against  his  co-tenant.  The  declaration  alleged  a 
disturbance  on  a  particnlar  day,  **  and  on  diyers  other  days  and 
times  between  that  day  and  the  sning  forth  of  the  original  writ." 
The  plaintiff  obtained  a  verdict,  and  judgment  was  entered  upon 
it.  The  case  was  much  contested  and  twice  aigued,  but  no  ob- 
jection was  taken  to  the  plaintiff's  right  to  reoover  for  the  con- 
tinued wrong.  The  case  of  Blissett  ▼.  Hart,  Willes,  508,  was  a 
like  action  for  the  disturbance  of  a  ferzy,  against  one  who  had 
set  up  another  feny  near  to  it.  The  declaration  alleged  the 
injury  on  a  certain  day,  and  continued  on  diyers  other  days  and 
times.  The  plaintiff  had  judgment.  This  also  was  a  case  much 
contested  and  twice  aigued  on  a  motion  in  arrest  of  judgment. 
The  forms  for  the  disturbance  of  such  rights  in  the  best  prece- 
dents for  declarations,  contaiQ  a  clause  for  a  continuance  of  the 
wrong.  And  there  is  little  reason  for  requiring  numerous  ac- 
tions to  be  brought  for  each  disturbance,  when  entire  redress 
may  be  obtained  by  one  without  a  violation  of  any  rule  of  law. 
It  is  difficult  to  perceive  any  sufficient  reason  for  the  application 
of  a  different  rule  to  actions  of  this  description  from  that,  which 
prevails  in  actions  on  the  case  for  other  injuries,  and  in  actions 
of  trespass.  And  it  is  well  settled,  that  entire  danuiges  may  be 
recovered  in  the  latter  class  of  actions  for  a  repetition  and  con- 
tinuance of  the  injury,  as  well  as  for  the  first  injurious  act.  . 

The  case  of  Winsmore  v.  Oreenbank,  Willes,  677,  affords  a 
remarkable  instance  of  such  a  recovery  in  an  action  on  the  case, 
for  enticing  away  the  wife  of  the  plaintiff,  and  inducing  her  to 
conceal  herself  from  him,  and  for  a  continuance  of  the  injury 
from  August  8  to  December  24, 1742.  The  plaintiff  obtained  a 
verdict  for  heavy  damages.  The  case  was  argued  on  a  motion 
to  set  aside  the  verdict  as  against  the  evidence,  and  for  excessive 
damages,  and  on  a  motion  in  arrest,  and  without  success.  The 
arguments  to  set  aside  the  verdict  do  not  appear  in  the  report  of 
the  case.  That  it  could  not  have  escaped  their  notice,  that  dam- 
ages were  given  for  a  continuance  of  the  injury  is  apparent,  fat 
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the  opinion  states  a  distinction  in  tiiis  respect  between  the  com* 
mencement  and  the  continuance  of  a  nuisance;  that  notice  was 
required  for  its  remoTal,  before  damages  could  be  recovered  for 
its  continuance;  and  that  such  a  rule  was  not  applicable  to  that 
or  other  actions  on  the  case  for  a  dijBEerent  injury,  **  because 
every  moment  that  a  wife  continues  absent  from  her  husband,  it 
is  a  new  tort."  Indeed  it  would  seem  to  be  more  reasonable  to 
require  one,  who  had  been  injured  by  several  distinct  acts  of 
trespass,  committed  at  different  times  by  the  same  person,  to 
commence  different  actions  of  trespass  to  recover  his  damages, 
than  it  would  to  require  the  plaintiff  to  commence  several 
actions  on  the  case  for  each  separate  injurious  act,  showing  a 
continued  deprivation  of  his  right  to  enjoy  the  same  fisheiy. 
The  policy  of  the  common  law  and  of  our  legislature  is  to  pre- 
vent a  multiplication  of  suits,  whenever  it  can  be  done  without 
introducing  confusion  of  rights,  surprise  upon  parties,  or  prac- 
tical inconvenience  or  injustice.  And  none  of  these  results  will 
be  produced  by  allowing  the  plaintiff  in  this  case  to  recover  for 
a  continued  deprivation  of  the  enjoyment  of  his  rights. 

It  is  further  insisted  in  the  argument  for  the  defendants,  that 
the  plaintiff  can  not  recover  against  both  the  defendants  for 
such  a  continued  disturbance.  It  might  be  sufficient  to  ob- 
serve, that  such  a  point  does  not  appear  by  the  bill  of  exceptions, 
to  have  been  made  during  the  trial.  It  is  obvious,  however, 
that  if  made,  it  must  have  presented  a  question  of  fact  for  the 
decision  of  the  jury,  whether  both  of  the  defendants  continued 
to  act  together  and  to  deprive  the  plaintiff  of  the  enjoyment  of 
his  rights.  And  it  does  not  appear,  that  any  incorrect  instruc- 
tions were  given  respecting  it,  or  that  any  requested  were  re- 
fused. The  bill  of  exceptions  does  not  recite  the  testimony 
introduced  in  the  case.  There  is  no  motion  to  set  aside  the  ver- 
dict as  against  the  evidence,  and  if  there  were,  the  court  has  no 
means  for  determining,  whether  the  jury  were  authorized  by  the 
testimony  to  find,  that  both  the  defendants  were  alike  guilty. 
The  jury  were  required  by  their  instructions  to  find,  that  the 
plaintiff  was  kept  out  of  the  occupation  of  his  half  of  the 
fishery  by  the  defendants,  not  by  one  of  them,  during  the 
whole  time,  for  which  the  damages  were  assessed. 

There  is  nothing  in  the  case  authorizing  the  court  to  deter- 
mine, that  they  were  not  fully  justified  by  the  testimony  in  oom- 
ing  to  that  conclusion. 

Judgment  on  the  verdict. 
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CzTXD  in  OoUb  y.  ScUmpn,  85  Gal.  588,  to  the  point  that  one  tenant  in 
eemmon  can  not  oonvej  a  specific  part  of  the  land  to  the  piejndioe  of  Ua  co» 
tenant. 

TKrANT  nr  common  can  not  Convxt  bt  Mens  asd  Bouiom:  See  Dm- 
ida<m  T.  FoBter,  34  Am.  Dec.  429»  note  431;  Smith  y.  Benmm^  81  Id.  614,  note 
•16»  where  other  oaaea  are  collected. 


Wabben  v.  Whttnet. 

[M  Madiib,  sei.] 

fMomsM  TO  Pat  Dibt  Wmoos  has  bxsn  Voluntarily  RKT.BAain>  ia  with* 
ont  legal  oonsideratian,  and  ia,  therefore,  not  binding  upon  the  promiaor. 

HoBAL  Obligation  to  Pat  Debt  dobs  not  Conbtitutb  Lboal  Ooinni>- 
BBATION  for  a  promiae  to  pay  it,  in  a  caae  where  the  debt  faaa  bean 
voluntarily  diacharged. 

Thb  opinion  states  the  case. 
Howard  and  Sfiepley,  for  the  plaintiff. 
Barnes  and  E.  H.  Daveis,  for  the  defendants. 

By  Court,  Sheflbt,  J.  It  appears  from  the  case  stated,  that 
ihe  defendants  were  indebted  to  the  plaintiff  before  Jannaxy  16, 
1836,  on  a  promissoiy  note;  and  that  on  that  day  they  made  an 
'assignment  of  their  property  for  the  benefit  of  their  creditors. 
The  assignment  contained  a  release  of  all  debts  doe  from  the 
•defendants  to  their  creditors.  The  plaintiff  became  a  party  to 
«t,  and  thereby  released  his  debt,  and  received  a  dividend  upon 
it  from  the  assignees.  The  defendants,  by  a  contract  in  writ- 
ing, made  on  March  14, 1836,  promised  to  pay  the  plaintiff  any 
balance  of  the  debt,  which  might  remain  unpaid  by  the  as- 
signees. And  they  afterward  paid  a  small  amount  of  such 
biJance.  The  plaintiff  having  voluntarily  released  his  debt 
upon  an  agreement  to  receive  his  proportion  of  the  property 
eonveyed  to  the  assignees,  the  transaction  was  equivalent  to  an 
accord  and  satisfaction.  There  was  no  longer  a  subsisting  debt 
due  from  the  defendants  to  the  plaintiff;  and  no  consideration 
for  the  new  promise;  unless  a  moral  obligation  to  pay  a  debt, 
which  has  been  discharged  by  payment  of  part  only,  can  be  con- 
sidered sufficient. 

This  court  had  occasion  to  consider  and  to  deny,  that  a  moral 
obligation  can  constitute  in  all  cases  a  legal  consideration  for  a 
contract,  and  to  lay  down  some  rules  respecting  it,  in  the  case 
€Kf  Famham  v.  (yBrien,  22  Me.  475.  It  was  there  stated,  that 
when  a  person  had  received  a  benefit  from,  or  occasioned  a  loss 
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to,  anoiher,  and  a  statute  or  role  of  public  policy  protected  him 
from  malring  compensation,  the  moral  obligation  to  do  it  re- 
mained, and  would  constitute  a  legal  consideration  for  a  prom- 
ise to  do  it.  When  a  debt  has  been  voluntarily  discharged,  a 
•case  is  not  presented  within  the  role.  The  case  of  WtUing  y. 
Feten,  12  Serg.  &  B.  177,  would  however  authorize  the  plaint- 
iff to  recover  in  this  case.  The  authority  of  that  case  must  be 
considered  as  essentially  impaired,  if  not  wholly  destroyed,  by 
the  case  of  SnevUy  v.  Bead,  9  Watts,  896.  In  the  latter  case, 
the  plaintiff  had  discharged  the  defendant  from  custody  under  a 
ca.  M.;  and  thereby  discharged  the  debt.  The  defendant  sub- 
sequently promised  to  pay  it;  and  the  court  considered,  that 
there  was  no  legal  consideration  for  the  pronuse.  The  case  of 
Stafford  v.  Boom,  1  Hill,  633  [37  Am.  Dec.  866]  decided,  that  a 
promise  to  pay  a  debt  voluntarily  discharged,  was  not  Vwn<ling 
for  want  of  a  legal  consideration. 

The  counsel  for  the  plaintiff  insist  upon  a  distinction,  that 
when  the  release  is  made  at  the  request  and  for  the  benefit  of 
the  debtor  the  new  pronuse  is  binding;  and  that  when  not  so 
made,  it  is  not.  The  case  of  ValenHne  v.  Foster,  1  Mete.  620  [86 
Am.  Dec.  877],  is  referred  to  as  establishing  such  a  distinction. 
If  the  debt  be  released  for  the  benefit  of  the  debtor,  it  is  not  the 
less  perfectly  discharged.  When  a  moral  obligation  has  been 
properly  held  to  constitute  a  legal  consideration,  a  plea  of  ac- 
cord and  satisfaction  could  not  have  been  supported.  The 
party  must  have  pleaded  a  statute  bar,  or  facts  to  bring  his  case 
within  some  rule  of  public  policy  forbidding  a  recovery,  such  as 
in&ncy,  or  coverture.  There  is  little  similarity  between  such 
cases,  and  a  case,  in  which  a  party  could  have  pleaded  and  have 
«nstained  his  plea,  that  he  had  satisfied  and  paid  the  debt. 

A  nonsuit  is  to  be  entered. 


CiTSD  in  Maton  v.  Campbdl,  27  Minn.  66,  to  the  point  that  where  an  orig- 
inal right  of  action  is  extingaished  by  the  volontaiy  act  of  the  parties,  a  new 
promise  does  not  revive  the  original  debt,  bat  is  without  the  consideration. 

HOBAL  ObLIOATION  AS  GONSIDXRATIOir  >0R  PbOHISS  TO  PaT  AHTKSDDnf 

hmni  See  note  to  JBatmett  v.  Parhe,  27  Am.  Deo.  288. 
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JOHBB  t;.  PtiATEB,  Adm'b. 

[SaiU.,196.] 

**ltaui  <tt  lMi^*~^As  AoBsnanT  to  But  at  a  Bnawtwo  Pun 
AoBi»  If  fhe  agreement  oontain  en  eetiniftte  of  quantity,  aa  baiag  *<  — 
aorea,  mora  or  leee,**  ie  an  agreement  to  pay  at  the  atipolated  prioa,  for 
the  iimnber  of  aorea  aa  eetimated,  thoagh  thia  be  more  than  the  traok 
aotoally  oontauia. 

Idbm—- Thb  W0BD8  "MoB«  OR  Lns"  Bxoludb  thb  Idka.  that  a  aeOar 
intended  to  hind  himaelf  that  the  aetoal  quantity  ehoold  oorreepond  to 
the  eetiliiiete 

Bill  in  equity  for  a  specific  performance.  Under  the  agree- 
ment of  the  parties,  the  only  question  submitted  for  detennina- 
tion  was  as  to  whether  the  purchasers  should  pay  for  the  nine 
hundred  and  ninety-eight  and  one  half  acres,  the  acreage  at 
which  the  tract  was  estimated  in  the  contract  of  sale,  or  for  nine 
hundred  and  forty-three  acres,  the  quantity  found  to  be  in  the 
tract  by  the  actual  survey.  From  the  decree  below,  which  eth 
tablished  that  the  purchaser  should  pay  for  the  nine  hundred 
and  ninety-eight  and  one  half  acres,  an  appeal  was  taken. 

A.  BandaU^  for  the  apx>ellants. 

J.  Johnson^  contra. 

By  Court,  Aboheb,  J.  The  determination  of  this  case  depends 
on  tjie  construction  of  the  contract  of  the  parties,  of  the  thir- 
tieth of  November,  1816.  The  question  to  be  decided  is,  whether 
the  parties  intended  that  the  number  of  acres  should  be  fixed 
by  the  contract,  at  nine  hundred  and  ninety-eight  and  one  half 
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acres,  or  whether  it  was  designed  that  the  quantiiy  should  be 
ascertained  by  measurement  and  paid  for,  according  to  the  num- 
ber of  acres  the  land  should  actually  contain.  The  words  of 
the  contract  are :  **  the  said  John  B.  Plater  sells  to  the  said  John 
Damall  a  part  of  a  tract  of  land  called  Great  Elkton  Head 
Manor,  including  the  mill-seat  and  the  mill,  supposed  to  con- 
tain nine  hundred  and  nineiy-eight  and  one  half  acres,  more  or 
less,  at  nine  dollars  per  acre."  The  insertion  in  the  contract  of 
the  terms  **  more  or  less,"  induces  us  to  beliere  it  to  be  the  inten- 
tion of  the  parties  that  the  land  to  be  paid  for  was  nine  hundred 
and  nineiy-eight  and  one  half  acres;  and  not  that  the  quantity 
to  be  paid  for  was  to  be  that  which  it  should  be  found  actually 
to  contain.  Unless  the  words  "  more  or  less"  lead  to  such  a 
conclusion,  they  are  useless  and  insensible.  The  contract  must 
be  interpreted  by  its  terms,  and  from  an  examination  of  its  terms 
alone,  we  have  arriTed  at  the  conclusion  above  stated.  If  it 
were  competent  to  look  out  of  the  instrument,  the  intention  of 
the  parties  dearly  appeared  on  the  first  of  November,  1816,  by 
the  agreement  of  that  day,  that  the  sale  should  be  of  nine  hun- 
dred and  nineiy-eight  and  one  half  acres,  at  nine  dollars  per 
acre,  whether  it  contained  more  or  less;  and  we  do  not  see  in 
the  agreement  of  the  thirtieth,  any  change  of  intention,  although 
the  design  of  the  parties  is  not  so  clearly  and  decisively  expressed. 
The  letters  of  Mr.  Plater  if  used  in  evidence,  show  nothing  to 
the  contrary;  the  land  sold  was  part  of  a  tract  from  which  other 
sales  had  been  made,  and  a  survey  was  necessary  to  enable 
Plater  to  convey,  as  he  would  be  bound  to  do  on  the  payment 
of  the  purchase  money.  If  he  therefore  joined  in  the  survey, 
or  aided  in  it,  no  inference  against  the  above  interpretation  could 
be  deduced  from  such  conduct. 

The  land  thus  appears  to  have  been  sold  by  estimation;  and 
so  much  is  to  be  given  by  the  acre  for  the  quantity,  more  or  less. 
The  quantity  of  acres  was  manifestly  not  considered  as  of  the 
essence  of  the  contract,  neither  warranted  on  the  one  side,  nor 
demanded  on  the  other.  The  deficiency  in  the  quantiiy  is  in- 
considerable, and  is  not  of  such  a  character  as  to  induce  the 
belief  of  fraud  or  mistake.  We  can  not  more  intelligibly  ex- 
press our  views,  than  in  the  language  of  Judge  Story:  "  There 
is  much  good  sense  in  holding  that  the  words  more  or  less,  or 
other  equivalent  words,  used  in  contracts  or  conveyances,  should 
be  construed  to  qualify  the  representation  of  quantiiy,  in  such 
a  manner,  that  if  made  in  good  faith  neither  pariy  should  be 
entitled  to  any  relief  on  account  of  a  deficiency  or  of  a  surplus:" 
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Prop'rs  of  Kennebech  Purchase  t.  Springer^  4  Mass.  417  [3  Am. 
Dec.  227].  We  therefore  think,  this  is  no  case  for  an  abatement 
of  the  purchase  money. 

The  agreement  in  the  record  would  seem  to  predlade  the  ex- 
amination of  any  other  questions,  than  those  which  we  hate 
•examined. 

Decree  affirmed. 


"Moss  OB  LsBB."— Xhaie  wordt,  when  wed  in  oonjonction  with  an  eiti- 
•mftto  of  qoantitjy  ezclade  the  idea  of  any  warnmty  or  repreeentation  that 
'the  tract  aold  oontains  the  nnmber  of  aoree  stated  in  the  oontraot,  and  there 
can  therefore,  in  snoh  case,  be  no  claim  npon  the  part  of  the  poichaaer  for  a 
rebate,  if  there  prove  a  deficiency:  7)f9on  v.  Hardesty,  29  Md.  309;  Slothower 
Y.  Gordon,  23  Id.  10;  ShiU  v.  HurU,  9  Gill,  450.  In  the  case  of  ffaU  t. 
Mayhew,  15  Md.  558,  a  farm  sold  for  a  enm  in  gross  was  described  as  oon- 
taining  foor  hundred  and  eighty-two  acres,  more  or  lets,  and  was  fonnd  npoa 
actual  survey  to  contain  but  three  hundred  and  seventy-eight  acres;  and  yet^ 
notwithstanding  the  great  deficiency,  the  rule  was  applied,  and  the  purchaser 
denied  any  right  to  a  rebate.  All  of  these  cases  cite  the  principal  case.  But 
see  CottM  V.  BoykSt  38  Am.  Dec  514,  where  it  is  said  that  though  lands  be 
sold  as  oontaining  so  many  acres  more  or  less,  yet  if  the  parties  contemplated 
that  the  land  contained  a  number  of  acres  oommensurate  with  their  estimate 
a  rebate  must  be  made  if  it  is  subsequently  found  that  the  estimate  varisi 
materially  from  what  the  tract  actually  contains.    See  also  note  to  that 


Bteb  v.  Etntbe  Aim  Besobb. 

[2  Gill,  160.] 

'WtmD  **JjB7Y**  IK  A  BsruBK  TO  A  FiKBi  Facias  sufficiently  indicates 
that  there  has  been  a  seizure  of  the  property  of  whioh  the  levy  is  pnd* 
icated. 

TrriiB    OF   A    PUBCHASEB    AT    AN    BZBOUTION    SaU    DbPSNIM   in    QO    WISS 

Upon  the  offioer^s  return,  but  instead  upon  the  fact  of  there  having  been 
a  seizure  and  sale;  therefore,  if  the  return  does  not  show  the  eTJstmioe 
of  these  facts,  they  may  be  shown  by  evidence  aliunde, 

VaILUBB    IK    AK    ACKKOWLBDOMXKT    TO    ShOW    THE   OmOIAL    CHARAOKia 

of  the  pemn  by  whom  it  was  taken,  is  not  fatal,  and  may  be  remedied 
by  evidence  of  such  official  character. 
'Dhjvxbt  is  a  Fact  Dependent  upon  Intention,  and  must  be  detsrmined 
by  the  jury  from  a  consideration  of  the  whole  evidence. 

Assumpsit.  Etnyre  and  Besore,  plaintifis  below,  had  obtained 
judgment  against  Mayhue  and  Lowinan,  which  they  caused  to 
be  levied  upon  a  crop  of  grain,  then  being  grown  by  them  upon 
the  land  of  Frederick  Zeigler,  under  an  agreement  to  giye  the 
latter  one  half  of  the  crop  to  be  raised  for  the  use  of  the  land. 
At  the  sale,  in  pursuance  of  the  levy,  the  interest  of  the  said 
llayhue  and  Lowman  was  bid  in  by  Byer,  defendant  below,  but 
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jat  the  time  it  being  understood  that  Zeigler  asserted  some  daim 
to  the  tenant's  interest  in  the  crop,  it  was  agreed  that  Byer^a 
obligation  to  pay  should  depend  upon  whether  any  right  to  that 
interest  did  or  not  exist  in  his  favor.  On  the  trial  defendant 
4ittempted  to  show  such  interest  by  introducing  in  evidence  a 
copy  of  the  record  of  a  bill  of  sale,  filed  in  the  recorder's  office 
of  Washington  county,  and  executed  by  the  said  Mayhue  and 
Lowman  to  Zeigler,  for  their  interest  in  the  growing  crop 
sold  under  execution.  This  bill  of  sale  was,  however,  ex- 
oluded  by  the  court,  because  the  acknowledgment  thereto  failed 
to  show  that  it  was  taken  by  any  one  acting  in  an  official  char- 
acter, though  the  defendant  offered  to  remedy  this  defect  by 
introducing  evidence  to  the  effect  that  the  person  by  whom  said 
4icknowledgm6nt  was  taken  was  a  justice  of  the  peace  of  Wash- 
ington couniy.  To  this  exclusion  of  the  instrument  defendant 
oxcepted.  He  also  excepted  to  the  ruling  of  the  court  admit- 
ting in  evidence  the  writs  of  fieri  fadoBy  under  which  the  sale 
te  him  was  made,  and  the  indorsements  by  the  constable  thereon, 
upon  the  ground  that  the  latter  did  not  show  the  property  sold 
to  have  been  actuaUy  seized,  as  they  only  stated  that  said  prop- 
erty had  been  levied  upon.  Other  exceptions  were  taken,  the 
nature  whereof  will  appear  from  the  opinion.  PLuntifib  ob- 
tained a  verdict. 

Weifsel  and  Price,  for  the  appellant. 

Mason  and  F.  A.  Schley,  contra. 

By  Court,  Dobset,  J.  The  couniy  court,  we  think,  com- 
mitted no  error  in  overruling  the  appellant's  objections  to  the 
admissibility  of  the  writs  of  fieri  /ados,  and  the  indorsements 
thereon.  The  first  of  which  is,  ''that  the  indorsements  on 
the  said  writs  do  not  sufficiently  show  a  levy  upon,  or  seizure  of 
the  grain  in  question."  There  is  no  precise  form  of  return  to 
such  executions  prescribed  by  law;  and  that  made  by  the  consta- 
ble on  this  occasion,  as  far  as  this  objection  is  concerned,  is  in 
accordance  with  the  returns  usually  made  by  such  officers;  and 
by  common  usage  and  acceptation,  the  term ' '  levied  "  when  thus 
used  by  constables,  imports  a  seizure.  But  suppose  the  facts 
were  otherwise;  seizure  is  a  matter  in  pais,  which  may  be  proved 
"hj  parol  evidence,  and  was  so  proved  by  the  constable  who  made 
ihe  same,  prior  to  any  objection  being  taken  to  the  testimony. 
It  is  not  the  constable's  return  which  gives  title  to  a  purchaser 
imder  a  fieri  facias;  but  the  seizure  and  sale  under  the  writ. 
JLnA  the  constable's  return  is  evidence,  but  not  the  only  admis- 


412  BvEtt  u  Etnyiie  and  Besobe.       [Maryland^ 

Bible  eTidence  of  those  facts;  a  statement  thereof ,  in  the  receipt 
for  the  purchase  money  given  to  the  vendee,  would  be  as  effectual 
to  transfer  the  title  to  personal  property,  as  the  most  formal  re- 
turn indorsed  on,  or  attached  to  the  writ;  and  if  there  had  been 
no  return  made,  nor  receipt  given  by  the  constable,  and  the 
seizure,  sale,  and  payment  of  the  purchase  money  were  estab- 
lished by  oral  testimony  only,  the  title  of  the  purchaser  would 
be  equally  good. .  The  remarks  made  upon  the  first  objection 
are,  for  the  most  part,  equally  applicable  to  the  second.  The 
parol  evidence  of  the  constable  obviating  the  defects,  imputed 
to  the  returns  made  to  the  writs  of  fieri  fadM, 

The  only  question  raised  on  the  second  bill  of  exceptions 
in  the  court  below,  and  on  which  the  court  decided,  was,  whether 
a  bill  of  sale,  under  the  act  of  1729,  chapter  8,  which  enacts, 
**  that  from  and  after  the  end  of  this  session  of  assembly,  no 
goods  or  chattels,  whereof  the  vendor,  mortgagor,  or  donor  shall 
remain  in  possession,  shall  pass,  alter,  or  change,  or  any  prop- 
erty thereof  be  transferred  to  any  purchaser,  mortgi^gfee,  or 
donee,  tmless  the  same  be  by  writing,  and  acknowledged  before 
one  provincial  justice,  or  one  justice  of  the  couniy  where  such 
seller,  mortgagor,  or  donor  shall  reside,  and  be  within  twenty 
days  recorded  in  the  records  of  the  same  county,"  was  admissi- 
ble in  evidence,  where  the  magistrate,  who  took  the  acknowledg- 
ment, omitted  to  state  therein  the  official  character  in  which  he 
acted;  and  where  it  was  admitted  by  the  parties  in  the  cause, 
that  the  person  before  whom  the  acknowledgment  was  made, 
was,  at  the  time  thereof,  a  justice  of  the  peace  of  the  state  of 
Maryland,  in  and  for  Washington  county,  duly  commissioned 
and  qualified  as  such.  The  only  ground  assigned  for  the  rejec- 
tion of  the  testimony  offered,  was,  that  the  person  who  took  the 
acknowledgment  did  not,  upon  its  face,  make  any  mention  of 
his  official  character,  or  state  himself  to  be  a  justice  of  the  peace. 
Which  objection  to  the  evidence  offered,  the  bill  of  exceptions 
states,  that  "  the  court  sustained,  upon  the  ground  aforesaid, 
and  refused  to  permit  the  said  instrument  of  writing  to  be  read 
to  the  jury."  The  act  of  1729,  prescribes  no  form  of  acknowledg- 
ment to  be  taken  by  the  justice;  much  less  does  it  require  that 
the  authoriiy  of  the  justice  to  take  the  acknowledgment,  should 
appear  upon  its  face.  With  equal,  if  not  greater  propriety, 
might  it  be  insisted,  that  where  the  acknowledgment  is  made 
before  a  justice  of  the  county,  it  should  state,  that  the  person 
was  a  resident  thereof,  who  made  the  acknowledgment.  With- 
out such  residence,  the  writing  acknowledged  is  as  inoperative 
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«nd  void,  as  if  the  pe»on  taking  the  acknowledgment  were  not 
a  justioe  of  the  county.  And  yet,  perhaps  not  an  instrument  of 
the  kind  can  be  found,  where  the  acknowledgment  contains  anj 
such  assertion  of  residence.  And  should  the  acknowledgment, 
contrary  to  the  fact,  state  the  residence  of  the  pariy  to  be  in  a 
different  county  from  that  of  the  justice,  the  erroneous  state- 
ment might  be  disproved,  and  the  instrument  acknowledged, 
established  in  its  operation  imder  the  act  of  1729;  although 
upon  the  face  of  the  acknowledgment  it  appeared  to  be  a  nullity : 
see  the  case  of  OUtinga  v.  MdU,  1  Har.  &  J.  18  [2  Am.  Dec.  602]; 
and  so,  if  the  acknowledgment  had  stated  the  person  taking  it 
to  be  a  justice  of  the  county,  when,  in  truth,  he  was  not  so,  the 
falsehood  might  be  proved,  and  the  instrument  invalidated. 
And,  aforHari,  may  the  defect  be  supplied,  by  testimony  aliunde, 
where  the  acknowledgment  omits  to  state  the  official  character 
of  him,  by  whom  it  was  taken.  And  the  proof  offered,  even  if 
not  admitted  to  be  true,  as  was  the  case  on  this  occasion,  was 
much  stronger  and  more  conclusive  evidence  of  the  fact  of 
official  authority,  than  would  have  been  the  mere  statement 
thereof,  in  the  body  of  the  acknowledgment. 

This  view  of  the  case  we  think  fully  sustained  by  the  opinion 
of  this  court  in  Connelly  v.  Boune,  6  Har.  &  J.  141,  where  in  an 
action  of  ejectment,  a  certified  copy  of  a  deed  was  admitted  as 
evidence  by  the  county  court,  although  the  acknowledgment 
thereto,  neither  stated  the  official  character  of  the  persons  tak- 
ing it,  nor  the  county  in  which  it  was  taken.  This  court,  in  re- 
viewing the  judgment  of  the  cgunty  court,  say:  **  The  official 
character  of  the  persons  before  whom  the  supposed  acknowledg- 
ment was  taken,  does  not  appear  on  the  face  of  it,  and  the  paper 
is  equally  silent  as  to  the  county  in  which  the  acknowledgment 
was  taken;  nor  is  there  any  proof  in  the  record  showing,  that 
John  Ball  and  Turner  Wootton  were  justices  of  the  peace;  or 
that  the  acknowledgment  was  made  in  the  county  in  which  the 
lands  were  then  situate;"  and  for  these  reasons  reverse  the  judg- 
ment of  the  county  court.  Is  not  the  inference  irresistible,  that 
had  there  been  proof  in  the  record,  dehors  the  certified  copy 
produced,  showing  that  John  Ball  and  Turner  Wootton  (the  per- 
sons before  whom  the  acknowledgments  were  taken)  were  jus- 
tices of  the  peace  of,  and  that  the  acknowledgment  was  made  in, 
the  county  in  which  the  lands  were  situate,  the  judgment  of  the 
county  court  would  not  have  been  reversed,  for  the  defects  ap- 
pearing on  the  face  of  the  deed;  the  copy  whereof  had  been  ad- 
mitted by  the  county  court,  in  evidence  to  the  jury? 
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But,  although  the  county  court,  in  the  case  before  us,  erred, 
in  refusing  to  permit  for  the  reason  assigned,  the  instrument  of 
writing  to  be  read  to  the  jury,  as  offered  by  the  appellant,  yet 
its  refusal  was  justified  upon  a  ground  which  does  not  appear  to 
have  been  brought  to  its  notice,  but  which  this  court  are  not  at 
liberty  to  overlook.  By  the  act  of  1729,  chapter  8,  under  th<» 
provisions  of  which  the  bill  of  sale  before  us  was  taken;  its  be- 
ing recorded  within  tweniy  days  *'  in  the  records  of  the  same 
county,"  is  as  necessary  to  its  validity,  as  is  its  acknowledg- 
ment. The  record  contains  no  evidence  of  such  recording:  the 
usual  certificate  thereof,  by  the  county  clerk,  not  appearing  by 
the  record  to  have  been  indorsed  on  the  bill  of  sale.  It  is  true» 
that  preceding  the  bill  of  sale  there  is  the  following  written 
statement,  viz. :  "  At  the  request  of  Frederick  Zeigler  the  fol- 
lowing bill  of  sale  was  recorded.  May  24, 1841."  But  this  state- 
ment is  signed  by  nobody;  and  where  or  by  whom  recorded, 
non  apparet.  The  third  bill  of  exceptions  having  been  aban- 
doned, this  court  are  relieved  from  its  consideration. 

We  concur  with  the  county  court,  in  its  rejection  of  the  ap- 
pellant's prayer,  in  the  fourth  bill  of  exceptions,  that  if  the  juxy 
*^  believe  from  the  evidence,  that  the  said  Frederick  Zeigler  had 
permission  and  authority  from  the  said  Mayhue  and  Lowman, 
before  the  delivery  of  the  said  writs  of  fieri  faeiaa,  to  the  con- 
stable, to  proceed  and  sell  said  grain  in  the  ground,  for  his  own 
use,  and  that  the  permission  and  authoriiy  were  given  on  the 
premises,  and  in  view  of  the  said  grain  in  the  ground;  and  that 
the  said  Zeigler  did  thereupon  proceed  to  advertise  the  said 
grain  for  sale,  before  said  writs  of  Jieri/aciaa  were  so  delivered, 
that  the  said  facts  amounted  to  a  deliveiy  of  the  said  grain  to 
the  said  Zeigler,  and  the  plaintiffs  are  not  entitled  to  recover." 
Before  the  court  could  grant  the  prayer  thus  made  to  it,  it  must 
assume  the  non-existence  of  all  the  other  oral  testimony  given 
in  the  cause;  because,  by  the  prayer,  no  part  of  it  is  submitted 
to  the  finding  of  the  jury.  In  the  absence  of  all  proof,  that  any 
consideration  was  paid  for  the  said  permission  and  authority: 
or,  that  it  was  delegated  by  Mayhue  and  Lowman  to  Zeigler,  on 
account  of  any  debt  due  from  the  former  to  the  latter;  or  for 
what  purpose  this  delegation  of  power  was  made;  to  call  on  the 
court  below  to  deduce  the  fact  of  the  delivery  of  the  grain  to 
Zeigler,  from  the  facts  submitted  by  the  prayer  to  the  finding  of 
the  juiy,  was  to  ask  the  court  to  transcend  its  jurisdiction,  and 
exert  a  power  exclusively  within  the  cognizance  of  the  jury.  The 
authoriiy  delegated,  and  its  incipient  exercise  by  Zeigler,  are 
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perfectly  oonsistenty  either  with  the  deliyeiy  or  non-deliverf 
of  the  grain.  Deliveiy,  in  this  case,  was  a  fact  dependent  upon 
the  intention  of  the  parties,  to  be  passed  on  by  the  jury,  upon 
CTidence  being  o£Eered,  which  was  legally  sufficient  for  them  ta 
assume  its  existence.  And  so  far  from  the  court  granting  the^ 
appellant's  prayer,  upon  the  finding  by  the  jury  of  the  facts- 
enumerated,  with  equal  if  not  greater  propriety  might  the  aj)- 
pellees  have  prayed  an  instruction  from  the  court  to  the  jury, 
that  from  their  finding,  only,  the  facts  submitted  to  them  in  the- 
appellant's  prayer,  they  were  not  warranted  in  finding  the  deliv- 
eiy  of  the  grain  to  Zeigler. 

Concurring  in  opinion  with  the  county  court,  in  its  admission 
of  the  testimony  stated  in  the  first  bill  of  exceptions,  and  in  its- 
refusal  to  grant  the  appellant's  prayers  in  the  second  and  f  omrtk 
bills  of  exceptions,  we  affirm  its  judgment. 

Judgment  reversed. 

See  eonins,  that  an  aoknowledgment  ia  entirely  void  if  It  do  not  show  the 
oflGunal  ohaiaoter  of  the  peraon  by  whom  it  Is  taken,  Jokn$on  y.  JETaJiiea,  1ft- 
Am.I>ea  633. 


BsAIiL  AND  MoElFBESH,   Adm'bS,  V.  SOHLEY. 

[2  OlLL,  181.] 

Will  gak  hot  Disfobe  ov  Bkal  Estate  acquired  after  the  date  of  ita 
ezeontion,  however  clearly  ezpreaeed  the  intention  of  the  testator,  tinlnaa 
there  is  republication  of  the  will. 

DooTBiNB  ov  EuEonoN  Applies  as  well  against  the  hein  of  the  testator 
as  against  other  persons. 

Idem— Clause  m  a  Will  Intended  to  Pass  AirxB-AOQUiBXD  Real 
Estate  raises  a  case  of  election,  and  requires  the  testator's  heirs  either 
to  renoonce  the  benefits  conferred  by  the  will,  or  else  their  right  in  sach- 
after-acquired  estate,  in  favor  of  the  intended  devisee. 

Fbikciple  ov  Election  Rbquikes  that  no  person  claiming  under  an  in- 
strument shall  be  allowed  to  defeat  its  provisions. 

Idem — Election  bt  Heib  to  Take  as  Heib,  and  Ck>N8BQUENT  Waiyeb 
of  a  life  estate  given  to  him  by  the  will,  does  not  in  any  manner  affect 
the  estates  of  the  remainder-men,  and  they  will  take  in  the  same  man* 
ner  as  if  he  had  elected  to  take  his  life  estate  under  the  wiU. 

■ 

Bill  in  equity.    The  nature  of  the  case  appears  in  the  opinion. 
Palmer  and  Beverdy  Johnson^  lot  apx)ellants. 
WiUiam  Schley,  contra. 

By  Court,  Aboheb,  J.    The  controversy  in  the  present  case,, 
ttrises  under  the  will  of  Caspar  Mantz;  and  grows  out  of  the  fol* 
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lowing  olause  in  the  will:  **  And  furthermore,  I  do  hereby  make 
and  oonfititute  my  aister  Theresa,  my  residuary  legatee  and  de- 
Tisee;  and  I  do  hereby  give  and  bequeath  to  her  all  my  money, 
choses  in  action,  and  all  the  rest,  and  residue,  and  remainder  of 
my  property,  real,  personal,  and  mixed  (not  hitherto  deyised  or 
bequeathed),  of  whioh  I  am  now  possessed,  or  of  which  I  may 
be  possessed,  at  the  time  of  my  death;  to  her,  my  said  sister 
Theresa,  her  heirs  and  assigns  forever."  Which  said  will  was 
executed  on  the  ninth  day  of  August,  1832. 

On  the  eighteenth  of  March,  1836,  he  purchased  of  a  cer- 
tain Joseph  Eenega,  a  valuable  &rm^  near  Fredericktown,  for 
which  he  duly  obtained  a  conveyance;  and  died  on  the  twenty- 
ninth  of  October,  1839*  It  appears  by  the  facts  in  the  case, 
that  the  testator  left  three  sisters,  Mrs.  Harding,  Mrs.  Barr,  and 
Mrs.  McElfresh;  and  that  Mrs.  McElfresh  is  his  residuary  lega- 
tee and  devisee.  Among  other  things,  the  testator  devised  to 
John  McElfresh,  in  fee,  the  husband  of  the  residuary  legatee 
and  devisee,  certain  real  estate;  and  fifteen  thousand  dollars  in 
cash,  in  trust  for  the  use  of  Mrs.  Harding,  for  life,  and  after  her 
death,  the  whole  of  the  said  property  to  go  to  Mrs.  Harding's 
children;  as  in  the  will  is  particularly  specified.  A  devise  of 
certain  real  estate,  and  thirty-two  thousand  dollars,  besides 
bank  and  turnpike  stocks,  particularly  specified  in  the  will,  was 
made  to  the  same  trustee  for  the  benefit  of  Mrs.  Barr,  for  life, 
and  after  her  death,  for  the  benefit  of  her  children;  as  set  forth 
particularly  in  the  will.  He  also  devised  sundry  lands  to  Mrs. 
McElfresh,  her  heirs,  and  assigns;  and  in  the  conclusion  of  his 
will,  constituted  her  residuary  legatee  and  devisee,  in  the  terms 
which  have  been  before  set  forth. 

The  question  submitted  to  us  under  the  will,  above  adverted 
to,  as  appears  by  the  agreement  and  statement  in  the  record,  is, 
whether  Mrs.  Barr,  by  her  trustee,  can  claim  the  property  de- 
vised in  trust  to  her  by  the  will  of  Caspar  Mantz;  and  also,  as 
heir  at  law,  the  one  third  of  the  value  of  the  Eenega  farm,  pur- 
chased by  Caspar  Mantz  after  the  execution  of  his  will?  The 
will  not  having  been  republished,  it  is  conceded,  that  the  after- 
purchased  lands  never  passed  under  it;  no  matter  how  clear  may 
be  the  intention  of  the  testator,  in  the  clause  under  considera- 
tion, to  pass  them.  The  answer  to  the  question  will  be  found 
in  the  solution  of  the  inquiry,  whether  the  case  is  one  for  eleo- 
tion,  according  to  the  principles  of  law  applicable  to  such  doc- 
trine? The  inapplicability  of  the  doctrine  of  equitable  election, 
to  this  case,  has  been  urged  upon  several  grounds:  1.  On  the 
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intention  of  the  testator,  as  deduced  from  the  reddoaiy  daiiae* 
12.  Its  inapplicability  to  an  heir  at  law.  8.  Its  supposed  inap* 
plicability  to  a  clause  in  a  will,  which,  although  it  may  manifest 
the  intention  of  the  testator,  is  in  itself  inoperative  to  pass  anj 
•estate  by  the  rules  of  law.  And,  4.  On  ihe  ground  that  the 
•case  before  us,  if  the  intention  were  even  dear,  and  if  applica- 
ble to  an  heir  at  law,  is  not  of  such  a  character  as  comes  within 
the  most  approved  definition  of  the  doctrine. 

1.  No  person  will  be  compelled  to  make  an  election,  unless 
the  intention  of  the  testator  be  sufficientij  made  out.  There 
never  can  be  a  case  of  implied  election,  but  upon  a  presumed 
intention  of  the  testator:  Baugh  v.  Beed,  8  Bro.  Oh.  191;  B.  0., 
1  Yes  jun.  257;  Orotbie  v.  Murray^  Id.  557.  The  degree  of  in- 
tention necessaiy  to  raising  a  case  of  election,  must  plainly  ap- 
pear upon  the  face  of  the  will.  On  the  other  hand,  it  is  said, 
the  court  is  not  to  refuse  attention,  to  what  amounts  to  a  moral 
certainty  of  the  testator's  intention;  where  that  is  to  be  gathered, 
•either  from  the  state  of  the  property,  or  the  purview  of  the  will: 
Blake  v.  Burdniry,  4  Bro.  Oh.  24. 

What  was  then  the  intention  of  the  testator  in  the  residuazy 
^slause?  It  is  snx)posed  that  the  residuaiy  clause  may  be  con- 
strued, so  as  only  to  show  an  intent  to  pass  that  which  should  con- 
stitute a  residue  of  his  then  existing  property,  at  the  time  of  his 
death;  and  not  property,  which,  after  the  execution  of  his  will, 
he  might  acquire.  Such  a  construction  would  make  the  testa- 
tor guilty  of  the  folly  of  supposing,  that  without  such  clause, 
either  the  residue  at  his  death  would  not  pass,  by  the  term,  "  of 
which  I  am  now  possessed,*'  or  that  any  portion  of  his  property, 
<sonstituting  a  part  of  the  residuaiy,  if  disposed  of  by  him  in 
his  life-time,  would  pass  imder  the  will:  a  supposition  we  should 
not  be  justified  in  making,  when  the  words  themselves  have  so 
plain  an  import.  His  design  is  declared  in  express  terms,  to 
make  her  his  residuary  devisee;  and  of  what,  he  explicitiy  an- 
nounces, by  devising  the  remainder  of  the  property,  of  which 
he  was  then  possessed,  or  of  which  he  might  be  possessed  at 
the  time  of  his  death;  the  tezm  **  which,"  referring  in  the  mind 
^f  the  testator  to  the  word  *'  property,"  and  not  to  the  word 
*'  remainder."  It  then  stands  as  a  devise  of  all  the  estate  of 
which  he  died  possessed,  or  of  which  he  might  be  possessed  at 
the  time  of  his  death. 

We  agree  with  the  vice-chancellor  in  Okwrchmcn  y,  Breiand,  4 
Sim.  520,  that  such  words  show  in  a  most  marked  manner,  that 
lie  intended  to  pass,  not  only  the  estates  he  had  at  tiie  dale  of 
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the  will,  but  all  that  he  should  be  in  possession  of  at  the  time  of 
his  decease.  It  can  not  be  denied,  that  the  words  would  pass 
all  the  personal  estate,  that  the  testator  was  possessed  of  at  his 
death;  and  if  it  is  clear  as  to  future  personal  estate,  how  can  it 
be  said  he  had  not  the  same  intention  as  to  real  estate,  when 
they  are  both  disposed  of  in  the  same  sentence  ?  Can  any  one 
say,  that  he  had  one  intention  as  to  personal  estate,  and  a  different 
intention  as  to  the  real  estate,  when  he  uses  ''  the  same  words  as 
to  both"  ?  And  he  overrules  a  contrary  construction  put  upon 
words  of  the  like  import,  in  Back  t.  KeU,  Jacobs,  534. 

2.  That  this  doctrine  is  applicable  to  an  heir  at  law,  is  dear 
from  the  authorities.  SnvUh  v.  Ooodman,  2  Yem.  686;  Wilson  v. 
Lord  TovTMhendy  2  Yes.  jun.  696;  Birmingham  t.  Kirwan,  2  Soh. 
&  Lef.  449;  2  Story's  Eq.,  note  338;  Gavan  t.  PuUeney,  2  Yes. 
jun.  644,  669;  Welby  y.  Welhy,  2  Yes.  &  Bea.  187,  are  all  cases 
where  the  heir  at  law  was  put  to  his  election;  and  in  Bhird  v. 
Clitherow,  10  Yes.  693,  the  point  was  admitted,  that  the  doctrine 
reached  the  heir.  The  same  doctrine  was  applied  in  2  Eq.  Cas. 
2,  referred  to  in  2  Bop.  Leg.  405;  and  in  the  case  of  2  Yes.  & 
Bea.  187,  it  was  applied  in  a  case,  in  which  the  devise  to  the  heir 
was  inoperative.  In  the  case  of  an  express  condition,  there 
never  could  have  been  a  doubt,  because  the  testator  may  annex 
what  condition  he  pleases  to  his  estate.  Why  should  not  election 
occur  in  the  case  of  an  implied  condition,  if  the  intention  be  plain 
and  clear,  as  against  the  heir?  It  is  said  that  the  devise  to  the 
heir  is  read  as  if  it  were  to  him  absolutely,  if  he  confirm  the  will; 
if  not,  then  in  trust  for  the  disappointed  devisees  as  to  so  much 
of  the  estate  given  to  him,  as  shall  be  equal  in  value  to  the 
estates  intended  for  them.  It  is  only  carrying  out  a  plain  intent 
of  the  testator,  and  giving  to  the  residuary  devisee,  that  which 
the  testator  intended,  and  forbidding  the  heir  from  taking  prop- 
erty not  designed  for  him.  From  the  earliest  case  on  the  subject, 
the  rule  is,  that  a  man  shall  not  take  a  benefit  under  a  will,  and 
at  the  same  time  defeat  the  provisions  of  the  instrument.  If  he 
claims  an  interest  under  an  instrument,  he  must  give  full  effect 
to  it,  as  far  as  he  is  able  to  do  so.  He  can  not  take  what  is  de- 
vised to  him,  and,  at  the  same  time,  what  is  devised  to  another; 
although,  but  for  the  will,  it  would  be  his:  hence  he  is  driven- to 
his  election  to  say,  which  he  will  take. 

3.  But  we  have  seen  that  the  will  is  inoperative  to  pass  the 
lands  acquired  after  its  execution.  Will  this  fact  prevent  the 
application  of  the  doctrine  of  election  ?  The  English  cases  since 
the  revolution,  ar^,  we  think,  decisive  of  this,  subject:  TheiUtiM^ 
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mm  Y.  Woodford^  13  Yes.  219;  Churchman  t.  Ireland,  4  Sim.  620; 
4  Con.  Ch.  412.  The  first  of  these  cases  was  affirmed  in  the 
house  of  lords,  and  is  considered,  notwithstanding  the  opinion 
of  Sir  T.  Pliuner,  in  Book  v.  Kett,  Jacobs,  534,  as  a  case  of  great 
authoiiiy;  and  is  now  the  settled  law  of  England.  We  could 
add  nothing  to  the  convincing  reasons  by  which  these  cases  are 
supported,  by  the  judges  who  decided  them.  There  are  cases 
of  void  wills,  such  as  the  will  by  a  feme  covert,  or  an  infant, 
which  certainly,  by  established  cases,  will  not  demand  an  elec- 
tion; but  these  have  been  rightly  placed  on  a  ground,  which 
does  not  afEect  the  present  question.  So,  too,  a  will  not  executed 
and  attested  according  to  the  statute,  creates  no  case  of  election 
from  implication.  They  are  considered  as  no  wills;  they  can 
not  be  read  as  evidence;  and  there  is  nothing,  therefore,  to  in- 
dicate intention.  But  in  the  case  before  us,  the  will  is  properly 
in  evidence;  and  the  intention  is  clearly  indicated.  The  cases 
above  referred  to  may  be  the  first  in  which  the  law  of  election 
was  applied  to  a  will,  ineffective  to  pass  after-acquired  lands; 
but  no  case  from  the  English  books  has  been  cited  against  such 
application,  and  we  consider  them  as  the  strongest  evidence  of 
the  pre-existing  law.  We  have  examined  an  opposing  case. 
City  of  Philadelphia  v.  Davis,  1  Whart.  509,  but  can  not 
agree  vrith  it,  in  confining  the  rule  of  election  to  the  opera- 
tive parts  of  the  will,  from  the  fear  of  being  led  into  error,  by 
endeavoring  to  give  effect  to  an  intention  imputed  to  the  donor. 
It  would  be  only  in  such  cases  where  the  intention  was  plain, 
that  the  rule  would  or  ought  to  be  extended,  and  when  this  is 
clearly  ascertained,  it  would  be  unbecoming  a  court  of  conscience 
to  allow  the  heir  to  take  the  devise  to  himself,  and  also  as  heir, 
what  was  manif estiy  intended  for.  another. 

4.  The  modem  English  cases  do  not,  we  apprehend,  extend 
or  enlarge  the  principle  of  election.  That  principle,  as  applica- 
ble to  this  case,  we  take  to  be  this;  that  no  one  shall  be  permit- 
ted to  take  under  an  instrument,  and  defeat  its  provisions;  or, 
in  the  language  of  Lord  Erskine,  a  person  shall  not  claim  an 
interest  under  an  instrument,  without  giving  full  efifect  to  that 
instrument  as  far  as  he  can.  This  is  not  a  new  doctrine;  it 
will  be  found  to  have  been  announced  as  long  since  as  the  case 
of  Nays  v.  Mordaunt,  2  Yem.  581.  Lord  Bedesdale,  in  Birming^ 
ham  V.  Kirwan,  2  Sch.  &  Lef.  449,  451,  says  the  general  rule  is, 
that  a  person  can  not  accept  and  reject  the  same  instrumen  ; 
and  he  declares  it  to  be  the  foundation  of  the  law  of  election, 
upon  which  coiurts  of  equity,  particularly,  have  grounded  a  va« 
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riety  of  dedsions  in  oases,  both  of  deeds  and  wills.  The  com* 
plainants  allege  in  their  bill,  that  after  the  death  of  the  testator, 
&frB.  Barr  was  put  in  possession  of  the  lands  deyised;  that  she 
hod  eyer  since  been  in  the  enjoyment  of  the  rents  and  piofits; 
and  had  recdyed  the  interest  on  the  bank  stock  devised  to  her; 
and  that  her  trustee  had  receiyed  in  pursnance  of  the  will,  the 
sum  of  thirtj-two  thousand  dollars  for  her  use,  and  had  invested 
the  same;  that  she  had  made  efforts  to  procure  the  payment  of 
the  interest  from  the  said  trustee,  on  the  money  bequeatiied  to 
her. 

It  thus  appears,  that  her  trustee  and  herself,  are  in  possession 
of  all  the  estate  devised  to  her;  and  she  is  claiming,  as  heir  at  law, 
the  proceeds  of  the  Eenega  farm,  purchased  by  the  testate  after 
the  date  of  the  will.  By  the  agreement  of  the  parties,  it  is  con- 
ceded, that  the  court  may  make  a  decree  in  accordance  with  the 
doctrine  of  election,  and  to  have  the  same  effect  as  if  a  cross-bill 
had  been  filed,  to  compel  Mrs.  Barr  and  her  trustee  to  make 
their  election;  provided,  the  court  should  be  of  opinion,  that 
Mrs.  Barr  could  not  claim  the  devises  and  bequests  made  in  her 
behalf;  and  also  claim,  as  heir  at  law,  her  proportion  of  the 
lands  purchased  after  the  execution  of  the  will;  and  that  this  is 
a  case  in  which  Mrs.  Barr  should  be  compelled  to  make  her 
•election. 

We  have  seen ,  that  the  case  before  us  is  a  proper  case  for  elec- 
tion; and  we  perceive  nothing  in  the  character  of  the  trusts, 
which  should  forbid  its  application;  or  how  any  injustice  could 
be  done  to  the  children  of  Mrs.  Barr,  who  take,  after  her  death, 
by  the  terms  of  the  trust.  If  Mrs.  Barr  elected  to  take  the 
property  devised,  then  all  her  right  and  title  in  the  property 
purchased  after  the  date  of  the  will,  would  be  directed  to  be 
conveyed  to  the  residuary  devisee.  If,  on  the  other  hand,  she 
elected  to  take  as  heir  the  after-purchased  land,  her  life  estate 
in  the  lands  devised  and  in  the  pro^perty  bequeathed,  would  be 
gone,  and  would  pass  to  the  residuary  devisee;  such  an  election, 
however,  would  not  affect  the  x>er8ons  in  remainder,  who  would 
take  their  estates  in  the  property  devised;  just  as  they  would 
have  taken  them,  if  there  had  been  no  case  of  election  under 
the  will.  We  shall,  therefore,  sign  a  decree,  that  Mrs.  Barr  and 
her  trustee  shall,  within  sixty  days  after  service  of  a  copy  of  the 
decree,  make  her  election;  either  to  take  under  the  will,  or  to 
take  her  proportion  of  the  Eenega  farm,  purchased  by  the  testa- 
tor after  the  date  of  the  will;  and  if  she  should  fail  to  make  her 
election  within  that  time,  that  then  she  shall  convqr  her  part  of 
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the  said  Eenega  farm,  which  descended  to  her  on  the  death  of 
the  testator,  to  Theresa  McElfresh,  in  fee  simple;  and  the  decree 
shall  provide,  in  case  Mrs.  Barr  should  elect  to  take  the  land 
descended  to  her,  instead  of  the  devises  and  bequests  to  her  by 
the  will,  that  then  she  shall  account  for  the  sums  by  her  received 
under  the  will;  and  that,  thereafter,  the  said  trustee  shall  hold 
the  property  devised  and  bequeathed  in  trust  for  Mrs.  Barr,  in 
trust  during  the  life  of  Mrs.  Barr  for  Mrs.  Theresa  McElfresh. 
And  that  the  principles  of  this  decree  may  be  carried  into  effect^ 
the  decree  of  Frederick  county  court  will  be  reversed,  and  the 
cause  will  be  remanded  to  Frederick  county  court. 
Decree  reversed  and  cause  remanded. 


A  Devisb  or  Paopsbtt  or  Which  thb  Tbstatob  is  rot  thb  Owinni» 
will  raise  a  case  of  election  requiring  the  party  entitled  thereto  either  to 
waive  hia  right  to  the  property  or  else  to  the  benefits  oonlerred  upon  him  by 
the  will:  Boarhcur  v.  Mitchell^  40  Md.  163.  A  renunciation  by  a  tenant  for 
life  of  the  benefits  conferred  by  a  will,  and  an  election  to  take  instead  the 
rights  secured  by  law  to  such  devisee,  as  were  the  widow  to  renounce  a  life 
estate  secured  to  her  in  lieu  of  dower,  and  to  claim  this  latter  right,  does  not 
affect  the  rights  of  the  remainder-men,  and  their  estate  remains  vested  in  them 
In  the  same  manner  as  it  would  have  been  had  the  tenant  for  life  elected  to 
take  under  the  will:  Hanson  v.  WorthmgUm,  12  Id.  439. 


Addison  v.  Haoe. 

[3  QlLL,  321.] 

ZjOBinni  Which  has  Indugbd  Expenses  on  the  Past  or  the  Lioehbop 
can  be  countermanded,  if  at  all,  only  by  replacing  the  latter  in  his  orig- 
inal position  and  repaying  him  the  amount  expended  by  him. 

Pabol  Licensb  to  Divert  a  Shuhah,  executed  by  the  ereotioii  of  works 
at  a  oonsiderable  expense,  which  must  be  useless  if  the  license  is  de- 
stroyedf  and  after  the  consideration  agreed  upon  for  the  license  has 
been  paid  the  licensor,  becomes  irrevocable. 

Oabb,  for  the  diversion  of  a  stream  of  water  from  plaintiff's 
land.    The  facts  of  the  case  appear  from  the  opinion. 

Addison,  for  the  api>ellant. 

Richardson,  contra. 

By  Court,  Dobskt,  J.  The  only  question,  discussed  by  the 
appellant's  coimsel,  and  on  which  the  opinion  of  this  court  was 
called  for,  on  the  first  bill  of  exceptions  was,  whether,  as  the 
plaintiflf  had  not  located  the  patents  and  title  papers  of  his  land 
upon  plots  returned  to  the  court,  under  a  warrant  of  resui-vey 
isBued  for  that  purpose,  he  could  give  such  patents  and  title 
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papers  in  eridenoe  to  the  juiy,  and  prove,  that  the  grievance 
complained  of  was  perpetrated  by  the  defendant  in  respect  of 
those  lands.  In  an  action  relating  to  lands,  if  the  defendant 
does  not  see  fit  to  take  defense  on  warrant,  the  plaintiff  is  under 
no  obligation  to  ask  for  a  warrant  to  locate  his  land,  or  any  of 
the  matters  in  controversy  between  the  parties.  Without  such 
plots  he  may  read  his  title  papers  in  evidence  to  the  jury;  prove 
his  possessions  under  them,  and  show  by  oral  or  other  testimony 
the  injury  he  complains  of;  and  for  which  he  seeks  indemnity. 
The  case  of  Medley  v.  Williams  et  al..  Lessees,  7  Gill  &  J.  61,  the 
only  case  relied  on  by  the  appellant  as  sustaining  his  position, 
bears  no  resemblance  to  the  case  now  before  us.  There,  defense 
was  taken  on  warrant,  and  locations  made,  and  this  court  held 
that  a  title  paper,  of  which  there  was  no  location,  could  not 
properly  be  offered  in  evidence,  on  the  well-established  princi- 
ple of  correspondence  between  the  pleadings  and  the  proof. 
But  here  no  warrant  of  survey  being  required  by  either  plaintiff 
or  defendant,  no  plots  or  locations  could  be  made  in  the  cause. 
The  county  court,  therefore,  are  exempt  from  the  error  com- 
plained of  in  the  first  bill  of  exceptions. 

But  the  county  court,  we  think,  erred  in  rejecting  the  testi- 
mony offered  by  the  appellant  in  his  second  bill  of  exceptions. 
The  plaintiff  having  offered  the  testimony  stated  in  the  first  bill 
of  exceptions,  showing  the  diversion  of  the  stream  from  its 
natural  channel,  on  his  land,  where  it  was  accustomed  to  flow; 
the  defendant  offered  evidence  to  show,  that  the  diversion  of 
the  water  complained  of,  was  made  on  the  lands  of  the  defend- 
ant, above  the  lands  of  the  plaintiff,  and,  that  it  was  rather  a 
benefit  than  an  injury  to  his  lands;  and  that  it  was  made  in 
virtue  of  a  verbal  agreement,  entered  into  by  the  plaintiff  an^ 
defendant;  by  which  it  was  agreed,  that  the  defendant  might 
make  the  diversion,  as  now  complained  of,  for  the  purpose  of 
working  a  mill,  to  be  erected  by  the  defendant  on  his  own  land; 
if  he,  the  defendant,  would  allow  the  plaintiff  the  use  of  a  wagon 
road,  from  the  lands  of  the  plaintiff,  over  the  lands  of  the  defend- 
ant.   That,  in  pursuance  of  the  agreement,  the  plaintiff  used 
the  said  road;  and  the  defendant,  at  an  expense  of  upwards  of 
four  thousand  dollars  (encouraged  so  to  do  by  the  plaintiff), 
erected  the  said  mill;  which  mill  was  of  no  value,  without  the 
said  privilege  of  diverting  the  water,  as  aforesaid.    That  the 
plaintiff  made  no  objection  to  the  diverting  of  the  stream  of 
water,  till  shortly  after  the  completion  of  the  mill;  when  the 
plaintiff  demanded  of  the  defendant  a  large  pecuniary  oompensa- 
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tion  for  the  use  of  the  water;  and  that  the  dam,  erected  on  the 
defendant's  land  for  the  diversion  of  the  same,  should  be  abated; 
and,  that  the  aforesaid  conduct  of  the  plaintiff  was  fraudulently 
designed,  for  the  purpose  of  extorting  money  from  the  defend- 
ant. Upon  the  objection  of  the  plaintiff's  counsel,  the  court 
refused  to  permit  the  aforegoing  facts  to  go  to  the  juiy:  and  in 
so  doing,  we  think,  the  county  court  were  clearly  in  error.  If 
admissible  for  any  purpose,  the  court  was  not  authorized  in 
rejecting  the  testimony.  In  mitigation  of  damages  it  was  surely 
admissible;  but  it  was  admissible,  as  evidence,  upon  other 
grounds,  and  for  other  purposes.  For  even  conceding,  what 
we  by  no  means  admit  to  be  true,  that  the  aforementioned  agree- 
ment did  not  confer  on  the  defendant  a  privilege  or  license,  to 
divert  and  use  the  water  which  the  plaintiff  could  not,  at  pleas- 
ure, countermand;  yet,  as  the  defendant  had  done  no  act  towards 
diverting  the  water  from  its  accustomed  flow,  over  the  lands  of 
the  plaintiff,  since  the  countermand,  he  could  not,  by  such 
countermand,  be  rendered  a  wrong-doer,  ab  initio,  or  be  made 
responsible  in  damages  for  acts  done  upon  his  own  land,  and 
with  the  express  permission  and  authority  of  the  plaintiff  him- 
self. If  ever  the  maxim  **  volenti  nonJU  injuria"  was  applicable 
to  any  case,  it  must  be  conclusive  on  this. 

But,  regarding  this  license  as  countermandable,  upon  what 
terms  is  the  plaintiff  to  be  restored  to  his  former  rights  ?  Can 
he  require  of  the  defendant  to  be  at  the  expense,  and  endure 
the  labor,  of  removing  structures  lawfully  erected,  and  by  the 
express  authority  of  the  plaintiff?  The  manifest  injustice  of 
euch  a  requisition,  is  an  answer  to  the  question.  How,  then,  ia 
the  plaintiff  to  be  restored  to  rights  which  he  is  authorized  to 
demand?  By  doing  justice  to  the  defendants:  by  tendering  to 
him  the  expense  which  he  has  incurred,  under  the  license.  This 
principle  was  announced  in  the  case  of  Winter  v.  Brockwell,  8 
East,  308.  Where  an  action  being  brought  for  a  private  nui- 
sance, by  the  erection  of  a  skylight  over  the  defendant's  oi>en 
area;  at  the  trial,  the  defense  set  up  was,  that  the  area,  which 
belonged  to  the  defendant's  house,  had  been  inclosed  and  cov- 
ered by  a  skylight,  in  the  manner  stated,  with  the  express  con- 
sent and  approbation  of  the  plaintiff,  obtained  before  the  inclosure 
was  made;  who,  also,  gave  leave  to  have  part  of  the  frame  work 
nailed  against  his  wall.  But,  some  time  after  it  was  finished, 
the  plaintiff  objected  to  it;  and  gave  notice  to  have  it  removed. 
But  Lord  EUenborough  "  was  of  opinion,  that  the  license  given 
by  the  plaintiff  to  erect  the  skylight,  having  been  acted  upon 
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bj  the  dafendanty  and  the  expenae  inooned,  c«#ald  not  be  re-^ 
oalledy  and  the  defendant  made  a  ^Ton;r-<Wr:  at  least,  not 
without  puttmg  him  in  the  same  sitnatiou  as  bcXoro»  by  offiuing^ 
to  pay  all  the  expense  which  had  been  incnned  in  consequence- 
of  it;  and,  under  this  dixectiony  the  defendant  obtained  a  yer- 
diof  In  this  case  in  East»  there  was  no  consideration  given 
for  the  license;  and  the  nuisance,  by  which  the  plaintiff  sufEezed 
from  the  acts  done  under  it,  was  a  serious  one;  and  yet,  Lord 
EUenborough  subsequently,  on  a  motion  for  a  new  trial,  after 
stating  that  he  had  looked  into  the  books  on  the  point,  reiterates- 
the  doctrine  that  he  had  before  laid  down,  except  as  to  tender 
of  ei^nse  to  be  made  to  the  defendant;  and  states  that  in  one 
of  the  cases  to  which  he  refers,  "  Haoghton,  J.,  lays  down  the 
rule,  that  a  license  executed  is  not  countenmandable;  but  only 
when  it  is  executory/' 

The  testimony  offered  by  the  appellant  in  the  case  before  us» 
is  not  only  admissible,  but  is,  if  belieyed  hj  the  jury,  a  condu- 
sive  bar  to  the  right  of  action  of  the  appellee.  Such  was  the- 
decision  in  the  case  (almost  identical  with  the  present),  of  Lig^ 
gins  T.  IngSt  7  Bing.  682,  reported  in  20  Eng.  Com.  L.  290;  and  to 
that  effect  ate  the  cases  aboTe  referred  to  by  Lord  EUenborough; 
and  Berick  y.  Kern,  14  Serg.  &  B.  267  [16  Am.  Dec.  497].  The^ 
opinion  now  given  is  not,  as  was  urged  in  the  aigument  for  the 
appellee,  in  conflict  with  the  decision  of  this  court,  in  the  casO' 
of  Bdy8  y.  BichardBon,  1  Gill  &  J.  866.  There  the  right  claimed 
under  an  instrument  of  writing  not  acknowledged  and  recorded, 
agreeably  to  the  registry  laws  of  the  state,  was  a  right  of  way 
over  the  lands  of  the  person  intending  to  grant  it,  and  was  an 
use,  thereof,  to  the  extent  of  the  right  asserted;  and  came  with- 
in the  very  terms  of  the  act  of  assembly  for  the  enrolling  of 
conveyances,  viz. :  that  *'  no  manors,  lands,  tenements,  or  here- 
ditaments whatever,  within  this  province,  shall  pass,  alter,  or 
change  from  one  to  another,  whereby  the  estate  of  inheritance^ 
or  freehold,  or  any  estate  for  above  seven  years,  shall  be  made 
or  take  effect  in  any  person  or  persons,  or  any  use  thereof  to  be 
made,"  etc.,  imless  the  conveyance  be  executed,  acknowledged, 
and  recorded,  in  the  manner  therein  prescribed. 

But,  in  the  case  before  us,  the  appellee  passed  to  the  appellant 
no  estate  or  interest  in  his  land,  or  any  use  thereof.  He  simply 
agreed  to  abandon  the  use  of  the  water,  in  the  manner  in  which 
it  had  been  accustomed  to  flow  on  his  land.  And  the  moment 
the  abandonment  was  consummated  by  the  execution  of  the 
license,  the  right  of  the  appellee  to  the  use  of  the  water,  as  it 
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formerly  flowed  in  its  natoxal  channely  became  extinct;  it  was- 
no  longer  appfortenant  to  his  land;  and  he,  thenceforth,  held  it 
SM  if  no  each  privilege  or  appurtenance  had  eyer  belonged  to  it. 
And  this  view  of  the  subjeot,  in  no  wise,  contravenes  the  prom* 
inent  object  of  our  enrollment  laws,  the  protection  of  purchas- 
ers. TVhen  a  purchaser  views  the  land  he  desires  to  acquire,  he- 
sees  it  divested  of  its  water  right,  and  contracts  for  it  accord- 
ingly: BO  that  no  injustice  is  done  him. 

We  are  not  to  be  understood  in  what  we  have  said,  as  coun- 
tenancing the  idea,  that  a  written  giant,  imacknowledged  and 
unenroUed,  of  a  power  similar  to  that  conferred  by  the  license- 
in  this  case,  but  which  power  had  not  been  executed,  would  be^ 
operative  and  effectual  to  bar  asubeequent&ona./!£tepurchaser,  for 
a  valuable  consideration  without  notice,  claiming  the  water  right 
naturally  incident  to  the  lands  he  had  purchased.  To  interpose 
such  a  bar,  in  such  a  case,  we  think  the  same  conformity  to  the- 
provisions  of  our  registry  laws  is  necessary,  that  would  be  re- 
quired if  land  were  the  subject  of  the  conveyance.  The  doc- 
trine, insisted  on  in  the  argument  of  the  counsel  for  the  appel- 
lant, that  an  oral  contract,  of  no  validity  under  the  statute  of 
frauds,  would  obtain  such  validity,  and  would  enable  a  party  to 
maintain  an  action  upon  it  at  law,  if  he  could  prove  that  the  op- 
posite party  perpetrated,  or  designed  to  i>erpetrate,  a  fraud, 
when  he  entered  into  the  contract.  A  replication  changing  Buch 
fraud  to  the  defendant,  in  an  action  at  law,  instituted  on  such  a 
contract,  would  be  no  answer  to  the  defendant's  plea  of  the- 
statute  of  frauds.  If  a  party  on  whom  such  a  fraud  has  been 
committed,  has  relief  anywhere,  it  must  be  sought  in  a  court  of 
equity;  at  law  it  can  not  be  obtained. 

Assenting  to  the  opinion  of  the  court,  on  the  first  biU  of  ex- 
ceptions, but,  dissenting  from  its  refusal  to  admit,  in  evidence^, 
the  testimony  offered  by  the  api>ellent  in  the  second  bill  of  ex-» 
ceptions,  we  reverse  its  judgment. 

Judgment  reversed  Bsudi  procedendo  ordered. 

Ghambebs,  J. ,  dissenting  in  part.  I  concur  in  the  opiniou  ex- 
pressed by  my  brother  Dorsey,  so  far  as  that  opinion  relates  to 
the  case,  now  for  the  judgment  of  this  court.  To  so  much  of  ii 
as  relates  to  the  idea,  ''  that  a  written  grant,  imacknowledged 
and  unenrolled,  of  a  power  similar  to  that  conferred  by  the 
license,  in  this  case,"  etc.,  I  beg  leave  to  be  considered  as  ex- 
pressing, neither  concurrence  nor  dissent.  That  question  is  not 
involved  in  the  cause  now  before  us,  has  not  been  at  all  argued 
by  counsel,  certainly  has  not  been  investigated  by  me;  and^ 
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whatever  be  the  law  applicable  to  it,  this  case  will,  in  no  ze> 
epects,  be  a£fected  by  it.  Considering  it  quite  sufficient  to  ex* 
amine  and  decide  questions  which  are  brought  before  us,  I  am 
unwilling  to  prejudge  others;  not  because  of  any  supposed  dif- 
fioully  in  the  particular  case,  but  on  account  of  the  principle. 

Referred  to  in  the  case  of  Long  ▼•  Buekananf  27  Md.  616,  m  iIliuti»tiTe  of 
the  dietinction  between  lioenaei  reyocable  and  irrevooable.  In  that  owe  a 
parol  lioenee  to  go  upon  land  waa  held  irrevocable,  becanae  coupled  with  a 
grant  that  coold  be  made  by  paroL 

Ijcinsb  TO  OvsBnx>w  Lakiw  or  Anothbb  not  to  be  proved  by  parol:  Aekl«»> 
9pcmgerY,  Spear^  35  Am,  Dec  123,  and  caaea  upon  both  aidea  of  thia  qveafeloa 
eitedinnote. 


Gist  aih)  Soott,  Adm'bs,  v.  Dbakely. 

[9  QlLL,  830.] 

IimoBSBMXNT  UFOR  AN  IvsTBUBisivT  UVDXB  Skal,  to  enable  the  obUgor 
to  negotiate  the  aame  and  to  raiae  money  thereon,  anthoriaea  the  holder 
to  fill  in  the  blank  abo?e  the  indorsement  with  a  promise  to  pay  in 
of  default  by  the  obligor.  The  liability  of  anch  an  tndorser  is  that  of 
original  promisor. 

The  Law  Gokclusitslt  Prbsumbs  Pabtibs  to  a  Contbaot  to  Undi 
BTAND  ITS  Oeuqations,  and  evidence  is  not  admissible  to  show  their  on- 
standing  to  have  been  otherwise. 

It  n  Ko  Dkikkbi  to  a  Subbtt  fob  a  Gobpobatiok  that  the  oUigation  of 
the  latter  is  beyond  its  powers;  his  liability  remains  notwithstanding,  if 
default  is  made  by  his  principal. 

RVLB  Adopted  bt  a  Trial  Goubt,  requirmg  all  the  evidence  to  bt 
oflfored  in  a  case,  before  any  question  of  law  is  raised,  excepting  objeo* 
tions  to  testimony,  is  a  proper  rule,  and  no  one  will  be  heard  to  complalB 
that  he  haa  been  injured  because  of  the  court's  adherence  thereto. 

Absuxpsit.  The  fifth  instruction  asked  hj  the  defendant  be* 
low  was  to  the  effect,  that  if  the  defendant  when  he  indorsed 
the  sealed  instmments  offered  in  evidence  belieyed  he  was  as- 
suming the  responsibility  of  an  indorser  of  negotiable  paper 
and  the  matter  was  so  understood  by  plaintiff,  then  the  latter 
eould  not  recover.    The  other  &ct8  appear  in  the  opinion. 

LucoB  and  T.  P.  8coU^  for  the  appellants. 

J,  H.  B.  Latrcbe^  contra. 

By  Court,  Maobudeb,  J.  The  Eutaw  Company,  by  two  in* 
struments,  to  which  its  corporate  seal  was  affixed,  promised  to 
pay  ''  to  the.  order  of  David  Keener,''  the  sum  of  money  ex- 
pressed in  each  of  them.  On  the  back  of  these  instruments, 
David  Keener  first,  and  afterwards  Qist  (the  original  defendant 
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in  the  court  below),  wrote  each  of  them  his  name.  Before 
ofiEering  these  sealed  instruments  in  evidence,  the  blank  that  was 
left  oyer  their  names,  was  filled  up  with  these  words :  **  For  value 
received.  We  jointly  and  severally,  promise  David  Drakely,  to 
pay  him  the  amount  of  the  within  writing  obligatory,  should  the 
Eutaw  Company,  the  obligees  therein  named,  make  default  in 
the  payment  thereof,  when  the  same  shall  become  due/'  Upon 
this,  the  present  suit  was  brought.  The  court  below,  at  the  in- 
stance of  the  appellee,  instructed  the  jury,  that  he  was  entitled 
to  recover  in  this  suit,  the  amoimt  of  said  bills,  if  the  same 
were  executed  by  the  Eutaw  Company,  and  indorsed  by  Keener 
and  Qist,  by  an  agreement  with  said  company,  for  the  purpose 
of  raising  money  thereon,  or  purchasing  goods,  with  a  view  by 
said  indorsement,  of  giving  credit  to  said  Company;  and  if  they 
should  find,  that  the  defendant  (in  the  court  below),  undertook 
and  agieed  with  said  company,  to  make  such  indorsement  in 
consideration,  that  the  said  company  would  give  him  a  credit  for 
the  amount  of  said  responsibilities  thus  assumed,  upon  a  claim 
of  said  company,  against  said  Gist;  and  shall  further  find,  that 
when  said  single  bills  became  due,  payment  was  demanded,  and 
refused  by  said  company,  and  that  notice  thereof  was  given  to 
said  Gist,  on  the  days  shown  by  the  protests  in  evidence,  in  this 
cause.    Of  this  instruction  the  appellants  complain. 

Upon  what  grounds  is  it  asked  of  us  to  say,  that  the  court 
below  erred  in  giving  this  instruction  ?  It  was  frequently  as- 
sumed, in  the  course  of  the  argument,  that  sealed  instruments 
are  the  causes  of  action  in  this  case,  and  authorities  were  cited 
to  prove,  that  instruments  of  that  description,  if  left  blank, 
could  not  be  filled  up  by  the  owner  of  them.  But  this  action 
is  grounded,  not  upon  the  promises  of  the  Eutaw  Company, 
which  are  to  be  foimd  only  in  sealed  instruments,  but  upon  al- 
leged written  promises  of  the  defendant,  in  the  court  below,  to 
which  there  were  no  seals.  Many  of  the  cases,  therefore,  with 
a  reference  to  which  we  have  been  furnished,  afford  us  no  in- 
formation, with  regard  to  the  law  of  this  case.  Those  alleged 
promises,  although  on  the  same  piece  of  pai>er,  may  be  collat- 
eral to  or  distinct  from,  and  no  part  of  the  obligations  of  the 
Eutaw  Company. 

Much  stress  was,  in  the  course  of  the  argument,  laid  upon  the 
<drcumstance,  that  the  obligations  of  the  Eutaw  Company  were 
not  promissory  notes  or  negotiable  paper;  and  it  seemed  to  be 
conceded,  that  if  they  had  been  instruments  of  that  description, 
the  defendant  in  error  would  have  been  entitled  to  recover;  the 


428  QiST  AND  Scott,  Adh'ss,  v.  Drakely.   [Maryland^ 

anihorities,  however,  would  not  appear  to  lead  us  to  this  con* 
oluBiozi.  ChanoeUor  Kent  says  (3  Com.,  p.  59,  Ist  ed.)f  no 
other  iiae  can  be  made  of  a  blank  indoisement  on  a  note  or  biQ 
of  exchange,  in  filling  it  up,  than  to  point  out  the  person  to- 
whom  the  bill  or  note  is  to  be  paid.  In  the  case  of  Maies  y. 
Bird,  11  Maes.  436  [6  Am.  Deo.  179],  Justice  Parker,  pro* 
nounoing  the  opinion  of  the  court,  said:  "  Had  the  note  been 
made  payable  to  him,  and  negotiable  in  its  form,  the  plaintiff 
would  haye  been  restricted  to  such  an  engagement,  ¥rritten  over 
the  signature,  as  would  conform  to  the  nature  of  the  instru* 
ment.  In  such  case,  the  defendant  would  have  been  held  as  in- 
dorser,  and  in  no  other  form,  for  such  must  be  presumed  ta 
haye  been  the  inteut  of  the  parties  to  the  instrument."  But 
this  note  was  not  made  payable  to  the  defendant,  and  was, 
therefore,  not  negotiable  by  his  indorsement.  What  then 
the  e&ct  of  his  signature?  It  was  to  make  him  absolutely 
ble  to  pay  the  contents  of  the  note.  He  puts  his  name  upon  a. 
note,  payable  to  another,  in  consequence  of  a  purchase  made  by 
his  brother,  in  a  day  or  two  after  the  bargain  was  made,  knowing- 
that  he  could  not  be  considered  in  the  light  of  a  common  in- 
dorser,  and  that  he  was  entitled  to  none  of  the  priyileges  of  that 
character.  He  leaves  it  to  the  holder  of  the  note,  to  write  any- 
thing over  bis  name  which  might  be  considered  not  to  be  incon- 
sistent with  the  nature  of  the  transaction.  In  Seabwry  y.  JTon- 
ger/ard,  2  Hill  (N.  Y.),  80,  the  court  say:  ''When  a  contract 
can  not  be  enforced,  in  the  particular  mode  contemplated  by 
the  parties,  the  court,  rather  than  to  suffer  the  agreement  to- 
fail  altogether,  will,  if  possible,  give  effect  to  it  in  some  other 
way." 

This  is  an  attempt  to  charge  the  defendant  with  the  amount 
due  on  two  obligations;  because  of  an  indorsement  thereon  ot 
his  name  in  blank,  and,  of  course,  the  obligation  is  not,  speak- 
ing technically,  a  negotiabl^  instrument  Justice  Story,  in  hia 
able  work  on  the  law  of  promissory  notes,  page  587,  speaking  of 
notes,  with  the  name  indorsed  in  blank  thereon,  says:  f'  These 
cases  have  been  either,  first,  where  the  note  was  not  negotiable, 
or  second,  where  it  was  negotiable,"  and  then  adds:  ''In  the 
former  class  of  cases,  it  has  been  held,  that  if  the  blank  in- 
dorsement was  made  at  the  same  time  as  the  note  itself,  the  in- 
dorser  ought  to  be  held  liable  as  an  original  promisor  or  maker 
of  the  note,  and  that  the  payee  is  at  liberty  to  write  over  th^ 
signature,  '  For  value  received,  I  undertake  to  pay  the  money 
within  mentioned  to  B.,'  the  payee." 
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It  is  not  the  duly  of  this  court  to  say,  upon  how  much  less 
fyroof  than  wbb  offered  hj  him,  the  plaintiff^  in  the  court  below, 
might  have  recovered  the  amount  of  his  claim.  He  might,  per- 
haps, have  regarded  this  as  a  contract,  like  that  spoken  of  hj  the 
supreme  court  of  the  United  States,  in  the  case  of  De  WoLf  t. 
Babaudetal.,  1  Pet.  476, ''  a  trilateral  contract,  each  as  an  original 
promise,  though  the  one  may  be  deemed  subsidiary,  or  secondary 
to  the  other,  a  credit  not  given  solely  to  either,  but  to  both;  not  as 
joint  contractors,  on  the  same  contract,  but  as  separate  contract- 
ors, upon  co-existing  contracts,  forming  parts  of  the  same  gen* 
«ral  transaction.''  It  may  be,  that  the  plaintiff  below,  might  have 
filled  up  the  blank  somewhat  differently,  and  thereby,  have  dis- 
pensed with  the  necessity  of  offering  some  of  the  proof  which  he 
adduced,  but  it  is  not  perceived,  that  the  blanks  are  filled  up, 
otherwise  than  as  the  holder  of  the  notes  was  at  liberty  to  fill 
them  up,  or  that  the  defendants  have  any  cause  to  comi>lain  of 
the  insertion  of  any  word,  which,  consistently  with  the  natmie 
of  the  transaction,  might  have  been  omitted.  Indeed,  in  order 
to  sustain  this  decision  of  the  court  below,  it  is  not  necessary  to 
rely  on  very  modem  decisions.  The  principles  settled  by  the 
<3ase  of  EvMel  v.  LanffsUiff^e,  2  Doug.  514,  and  the  various  cases  in 
the  books  (see  Oibson  v.  Hunter^  2  H.  Bl.  298,  note),  brought 
upon  bills  payable  to  a  fictitious  payee,  or  order,  would  seem  to 
be  sufficient  for  our  purpose.  If  in  cases  like  those  now  erpoken 
of,  such  objections  to  a  recovery  were  overruled,  it  is  difficult  to 
come  to  a  conclusion,  that  they  can  be  fatal  objections  to  a  re- 
covery in  this  suit.  In  the  first  case  (that  in  Douglass),  the  de- 
fendant indorsed  several  notes,  all  of  them  at  the  time  blank, 
that  is,  without  any  sum,  date,  or  time  of  payment,  mentioned 
in  the  notes.  The  defendant's  counsel,  in  the  case,  might  well 
say,  that  by  the  signature,  the  defendant  contracted  for  no  given 
ffum;  that  notes,  without  sum  or  date,  were  waste  paper,  and 
might  insist,  that  the  declaration,  which  alleged  a  pre-existing 
note,  made  previous  to  the  indorsement,  was  at  war  with  the  facts 
of  the  case.  Lord  Mansfield  however  held,  that  it  was  a  deaf 
oase,  in  favor  of  the  plaintiff. 

In  the  suits  upon  notes,  or  bills,  payable  to  a  fictitious  p^fee» 
or  order,  it  was  strenuously  argued,  that  the  law  merchant  for- 
bade notes  payable  to  order,  to  be  treated  as  notes  payable  to 
bearer.  The  court  however,  decided,  that  if  the  rules  of  law 
prevented  the  instrument  from  operating,  according  to  the 
words  used  therein,  it  may  be  stated  in  such  a  manner,  that  the 
law  will  give  effect  to  them.    The  intention  of  the  parties  is  to 
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be  considered,  and  effect  is  to  be  given  to  that  intention,  if  no 
mle  of  law  is  thereby  violated.  In  this  case,  we  must  not  doubt, 
for  the  defendant  below  admitted  to  the  witness,  and  the  jnij 
have,  bj  their  verdict,  found,  that  the  defendant  in  the  court  be- 
low agreed  for  a  valuable  consideration,  to  become,  and  bj 
indorsing  them,  designed  to  become  security  for  the  money  ex- 
pressed in  each  instrument. 

It  appears  by  the  bill  of  exceptions,  that  the  jury  were  put  in 
possession  of  aclcnowledgmentB  by  Gist  (the  defendant  below), 
that  he  and  Keener,  were  to  raise  money  for  the  Eutaw  Com- 
pany; and  of  his  further  acknowledgments,  that  in  consideration 
of  his  (Gist* s)  indorsing  the  bills,  the  company  agreed  to  give 
him  credit  upon  the  claims,  which  it  had  against  him  (he  being 
at  the  time,  the  debtor  of  the  company);  that  he  indorsed  the 
bills  in  fulfillment  of  said  agreement,  and  upon  the  bills  so  in- 
dorsed, money  was  raised.  By  the  terms  of  the  contract,  then, 
between  the  company  and  Gist  (for  which  the  latter  received  a 
valuable  and  ample  consideration),  he  was  bound  to  become  se- 
curity for  the  payment  of  those  bills  of  the  Eutaw  Company, 
and  this,  before  any  person  was  the  owner  of  them;  and  more- 
over, that  he  was  to  become  such  security,  by  the  indorsement 
of  (or  writing  his  name  on)  them.  Surely  upon  such  testimony 
(which  the  jury  were  to  believe)  the  appellee  was  entitled  ex  cp^tto 
et  bono,  to  demand  of  the  defendant  below,  the  amount  of  notes, 
the  payment  of  which,  to  the  holders  of  them,  was  to  be  secured 
by  his  indorsement,  and  the  amount  of  which,  was  to  remain  in 
his  own  hands,  in  order  to  save  him  from  any  possible  loss.  The 
man  who  becomes  a  party  to  such  a  contract,  for  such  a  pur- 
pose, and  for  such  a  consideration,  is  forbidden,  by  everything 
like  reason  and  justice,  to  deny,  that  the  appellee  became  the 
owner  of  the  bills  at  his  special  instance,  and  because  of  his  un- 
dertaking to  pay  the  holder  of  them  their  amount,  if  default  was 
made  by  the  makers  of  them.  Surely,  of  such  a  transaction  it 
may  be  said,  as  was  said  by  Baron  Hotham,  in  Gibson  v.  MxnU^ 
1  H.  Bl.  584,  ''  unless  some  stubborn  rule  of  law  stand  in  the 
way  of  the  present  judgment,  it  ought  to  be  supported." 

Immediately  following  the  prayer  of  the  appellee,  we  read  in 
the  bill  of  exceptions,  that  '^  the  defendant  offered  to  the  court 
the  following  prayers."  These  prayers  (fourteen  in  number)  are 
nearly  all  of  them  points,  which  might  be  legitimately  insisted 
upon  by  the  counsel,  whose  duty  it  was  in  the  court  below,  or 
in  this  court,  to  argue,  that  the  court  ought  not  to  give  the  in- 
struction, of  which  we  have  already  spoken.    Upon  a  few  of 
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them,  some  remarks  will  be  made.  The  fifth  was  properly  re- 
jected. It  required  the  court  to  assume,  that  the  parties  might 
not  have  known,  that  single  bills  were  not  such  commercial,  ne- 
gotiable instruments  as  promissory  notes,  or  might  not  know, 
what  was  the  liability  which  the  defendant  below  assumed,  when 
he  indorsed  them.  The  law  requires  us  to  assume,  that  the  par- 
ties did  understand  the  contract  into  which  they  entered,  and 
the  liability  which  the  defendant  below  assumed.  It  would 
have  been  improper  to  authorize  the  jury,  to  infer  from  the  evi- 
dence  the  existence  of  such  ignorance  among  the  parties,  and  if 
so,  to  instruct  them  that  if  it  existed,  the  verdict  must  be  for 
the  defendant.  With  resx>ect  to  the  thirteenth,  and  the  next 
point  (which  may  be  considered  in  connection  with  it)  they  seem 
to  assume,  that  if  the  Eutaw  Company  had  no  authority  (to  be 
found  in  its  charter)  to  make  those  writings  obligatory,  then  the 
defendant  could  not  oblige  himself,  to  pay  to  the  holders  of 
them,  the  sums  of  money  expressed  in  either  of  them.  It  ia 
thought,  that  it  did  not  lie  in  the  mouth  of  the  defendant  below, 
to  make  such  an  objection.  He  was  capable  of  binding  himself 
to  pay  the  debts,  if  when  they  became  due,  they  remained  unpaid. 

In  regard  to  the  supposed  si>eculation  in  cotton,  the  testimony 
(deriyed  from  the  defendant  below),  was,  that  the  cotton  pur- 
chased, was  "for  packing  their  machinery."  By  this,  it  can 
only  be  understood,  that  it  was  purchased  to  pack,  in  order  to 
send  away,  the  articles  in  which  the  company  was  authorized  by 
its  charter  to  deal.  For  such  a  purpose,  the  company  was 
surely  authorized  to  buy  cotton  upon  credit  as  well  as  for  cash, 
and  might  giye  its  bonds  as  well  as  the  verbal  promise  of  any 
of  its  members,  or  its  officers,  for  payment  of  the  purchase 
money.  For  reasons  which  have  already  been  suggested,  we 
think  there  is  no  error  in  the  refusal  by  the  court  to  give  the 
other  instructions,  which  were  not  given. 

There  is  another  exception  taken  by  the  plaintiff  in  error,  of 
which  we  will  now  dispose.  A  rule  of  Baltimore  county  court, 
then  existing,  commenced  in  these  words:  "  The  court  will  re- 
quire in  all  cases,  that  the  whole  testimony  intended  to  be  pro- 
duced by  both  plaintiff  and  defendant,  shall  be  offered  before 
any  question  of  law  is  raised,  except  objections  to  the  compe- 
tency of  testimony."  In  this  case,  after  all  the  points  submit- 
ted by  the  defendant,  as  well  as  plaintiff,  had  been  decided  by 
the  court,  the  defendant  offered  to  introduce  other  testimony. 
The  plaintiff  objected  to  its  introduction,  "at  this  stage  of  the 
cause,"  relying  on  the  rule  of  court  above  mentioned,  and  the 
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isourt  '*  refused  to  permit  the  teetimony,  under  the  circnmstanoes 
stated,  to  go  to  the  jtuy."  Was  there  error  in  this  refusal,  for 
which  an  api>ellate  court  ought  to  rererse  the  judgment  of  the 
•court  below? 

This  court  has  heretofore  (Wall  y/  Watt,  2  Bar.  &  G.  82) 
said,  **  there  exists  no  discretion  in  an  inferior  court,  to  dis- 
pense, at  pleasure,  with  their  own  rules,  or  to  innovate  upon 
established  practice;  and  a  party  injured  by  such  a  course,  has 
an  undoubted  right  to  seek  redress  in  this  court.  Eveiy  suitor 
is  interested  in  the  interpretation  of  the  rules  of  court  applica- 
ble to  his  case;  and  an  erroneous  judgment  of  the  county  court 
in  relation  to  them,  may  in  many  cases  be  as  vitally  injurious  to 
liim  as  a  wrongful  judgment  upon  the  law  which  may  gorem 
his  case."  Again,  in  the  case  of  Dunbar  y.  Conway,  11  Gill  & 
J.  97,  ''this  court  has  always  regarded  a  legitimate  rule  of  a 
court  as  prescribing  a  law  to  the  court.  The  proper  office  of 
such  a  rule,  is  to  establish  fixed  and  settled  practice,  to  which 
the  court  is  required  to  conform,  and  any  error  of  opinion,  in 
respect  to  its  legal  effect,  or  to  its  application  to  a  particular 
case,  will  entitle  the  party  injured  to  redress  by  appeal."  It  is 
believed,  that  the  power  of  this  court,  in  acting  upon  appeals  of 
this  description,  as  well  as  the  duties  of  the  court  below,  in 
regard  to  the  observance  of  its  own  rules,  are  accurately  defined 
in  the  above  extracts,  from  its  former  decisions;  and  that  a 
plaintiff  in  error,  who  brings  such  a  complaint  as  this  before  us, 
must  show  that  he  is  authorized  by  these  former  opinions  of  the 
court  to  prefer  such  a  complaint  against  the  court  below.  Rules 
of  court,  adopted  for  the  dispatch  of  business,  and  the  impar- 
tial administration  of  justice,  must  be  written,  so  that  all  may 
understand  them,  and  when  adopted,  must  be  a  law  to  the  courts 
as  well  as  to  others.  But  it  can  never  be  a  question  in  this 
court,  whether  a  rule  adopted  by  any  inferior  court  is  just  such 
a  rule  as  in  the  opinion  of  this  court,  or  a  majority  of  its  mem- 
bers, ought  to  be  adopted  in  preference  to  any  other  rule,  cal- 
culated and  designed  to  accomplish  the  same  object. 

It  can  not  be  alleged,  that  in  this  case  the  court  dispensed 
with  its  rule,  or  changed  its  practice.  The  question  then  must 
be,  had  the  court  power  to  make  such  a  rule,  and  because  of  its 
existence,  deprive  the  defendant  of  an  opportunity  of  intro- 
ducing testimony,  at  a  time,  when  according  to  the  rule,  it  was 
inadmissible  f  It  appears  by  the  record,  that  the  defendant  be- 
low had  not  previously  offered  any  testimony.  This,  however, 
is  unimportant,  as  it  must  be  taken  for  granted,  that  he  had  de- 
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f^lined  to  offer  any,  at  the  time  when  the  rule  of  court  required 
or  permitted  it  to  be  offered.  The  testimony  offered,  if  it  had 
proved  the  fact  for  which  it  was  offered,  might  have  rendered 
wholly  unnecessary  a  discussion  of  the  very  many  points  of 
law,  upon  which  the  defendant  below  seemed  to  the  court  to  be 
disposed  to  rest  his  case.  Why  this  testimony  was  not  offered 
at  an  earlier  sta^ge  of  the  trial,  is  not  shown.  We  can  not, 
therefore,  assume,  that  at  the  time  when  he  ought  to  have  sub- 
mitted it,  according  to  the  rule  of  court,  it  was  out  of  his  reach, 
or  was  afterwards  discovered.  A  court  constituted  as  this  is, 
would  neoessarily  feel  reluctant  to  entertain  the  question,  what 
rules  would  be  tiie  best  for,  and  therefore  ought  to  be  adopted 
by,  the  courts  of  any  one  of  our  judicial  districts?  How  long 
the  parties  shall  be  at  liberty  to  introduce  fresh  testimony,  or  at 
what  stage  of  the  trial  this  privilege  shall  cease,  it  is  proper 
that  a  rule  of  court  should  determine;  and  yet,  it  is  not  to  b» 
believed,  that  any  rule  for  that  purpose,  which  can  be  de* 
vised,  would  be  equally  proper  for  eveiy  district. 

There  may  be  reasons,  oftentimes,  why  either  party,  and  es- 
pecially the  defendant,  should  be  permitted  to  settle  the  law  of 
the  case,  before  he  consumes  the  time  of  the  court,  in  exam- 
ining witnesses,  whose  testimony  may  afterwards  be  found  to 
be  wholly  unnecessary.  But,  who  is  to  be  the  judge  of  this,  in 
any  particular  case  ?  Certainly  not  the  party  himself.  He  may 
suggest  this  course,  with  his  reasons  for  preferring  it,  and  if 
the  court  and  his  adversary  approve  of  it,  none  would  say,  that 
the  observance  of  the  rule  might  not  be  dispensed  with.  But 
ought  such  a  course  to  be  pursued,  if  the  court,  when  the  rei^ 
sons  for  preferring  it  are  made  known,  thinks  that  the  rule 
ought  to  be  adhered  to  ? 

It  is  very  much  in  favor  of  the  rule  under  consideration,  that 
it  was.  adopted  as  a  rule  for  city  business,  at  least  fifteen  yean 
ago,  and  yet,  that  it  is  now  for  the  first  time,  it  is  believed,  a 
eubject  of  complaint  in  this  court. 

Judgment  affirmed. 

Indobsbmsmt  or  a  Sealed  Ikstbitmeiit  Cbeaxis  no  Liabiutt,  nnlMi 
-there  ii  a  special  contract  from  which  it  ariaee:  Jttekmm  v.  Mftn^  43  Md« 
462,  citing  the  principal  case.    To  the  same  effect,  see  I^rtwatt  v.  MeA,  M 
Am.  Dec.  058,  and  cases  cited  in  ttote. 
Am.  Daa  Vol.  XEJ—tt 
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Hendebson  v.  Mayeew.    MA.YHEW  V.  Hendebsok* 

[aOlU.,893.] 
GSBBDIT  QtVKS  to  ah  AOXHT  D0S8  KOT  BXONIBATB  THX  PbZNOIPAL,  if  «t 

th«  tiiiM  that  the  credit  wm  giv«n»  the  agency  was  mikiiowik  to  him  wha 
gave  it. 
Pabol  BviDsiraa  xb  LfABmasiBLi  to  Comtbabiot  thi  Tbbms  ov  a  Whit- 
TUT  LffBTBumHT,  in  hehalf  of  one  of  the  partiee  thereto,  in  a  contro* 
Teny  between  himself  and  a  stnmger  to  the  instmment.  Thne,  if  charged 
with  the  ownership  of  a  Yceed,  he  can  not  ahow  that  the  abcolnte  faQl  of 
■ale  ezeonted  to  him  wae  intended  as  a  mortgage. 

Abbumpbit.  Henderson  was  the  pliuntiff  below.  The  action 
was  upon  an  account  for  supplies  furnished  by  him  to  the  brig 
Harriet,  at  the  request  of  her  master.  Captain  Champion.  It 
was  contended  by  plaintifr  that  defendants  were  the  owners  of 
the  brig  when  the  supplies  were  furnished.  In  support  of  thia 
position  they  introduced  in  evidence  a  bill  of  sale,  absolute  upon 
its  face,  executed  to  them  by  Boyle,  the  former  owner  of  the 
brig,  and  also  an  application  for  a  registiy  of  ihe  vessel,  sworn 
to  by  defendants,  in  which  they  described  themselyes  as  owners 
thereof.  Defendants  insisted  that  this  bill  of  sale  was  intended 
as  a  mortgage,  and  was  given  to  secure  them  against  an  advance 
that  they  had  made  to  Boyle.  They  further  introduced  evidence 
to  the  effect,  that  before  the  supplies  were  furnished,  Boyle  had 
chartered  the  vessel  to  one  Hall  for  a  voyage  to  the  coast  of 
Africa,  and  that  the  supplies  were  for  the  repair  and  furnishing 
the  vessel,  as  provided  by  the  charter  party.  There  was  some 
evidence,  however,  tending  to  show  that  Boyle  acted  in  this 
matter  as  the  agent  of  defendants.  The  bill  for  the  supplies 
was  presented  to  Boyle,  but  at  the  time  the  plaintiff  did  not 
know  of  the  bill  of  sale  to  defendants.  Both  parties  appealed 
to  this  court.    The  other  &cts  appear  in  the  opinion. 

Ibackle  and  Steele^  for  the  plaintiffs  below. 

Hinckley,  contra. 

By  Court,  MAOBm)EB,  J.  This  action  was  brought  by  the  ap- 
pellants, to  recover  from  the  appellee  a  sum  of  money  alleged  ta 
be  due,  for  supplies  furnished  for  the  brig  Harriet,  by  the  appel- 
ants.  It  is  not  disputed  that  the  supplies  were  furnished,  but  it 
is  insisted  by  the  appellees,  that  they  are  not  responsible  for 
them:  1.  Because  they  were  not  the  owners  of  the  vessel;  2. 
Because  the  credit  was  given  to  another,  to  wit,  to  Hugh  Boyle. 

There  was  certainly  evidence  offered  to  the  jury,  that  the  ap- 
pellees were  the  owners  of  the  vessel  at  the  time  that  she  wa» 
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fomished  with  the  sapplies.  But  the  account  against  the  yessel 
and  its  owner,  was  sent  to  Boyle,  and  this  it  is  supposed,  was 
giving  credit  to  him.  It  appears,  however,  that  Boyle  was  at 
one  time  the  owner  of  the  vessel,  and  it  would  seem  that  the  ac- 
count was  sent  to  him,  under  an  impression  that  he  was  still  the 
owner.  This  proof  of  the  account  being  sent  to  Boyle,  can  not 
discharge  the  owner,  if,  but  for  this  proof,  he  would  have  been 
answerable.  Unless  the  seller  knows  at  the  time  who  the  prin- 
cipal is,  and  notwithstanding  that  knowledge,  makes  the  agent 
his  debtor,  the  princii)al  is  not  discharged:  See  Boscoe  on  Evi- 
dence, 216,  and  the  authorities  there  collected.  Notwithstand- 
ing all  the  testimony,  then,  on  the  part  of  the  appellees,  designed 
to  show  that  the  credit  was  given  to  Boyle,  the  former  may  be 
answerable,  and  it  is  a  material  question  in  the  case,  whether 
Boyle,  in  purchasing  these  supplies,  is  not  to  be  regarded  as  the 
agent  of  the  appellees  ?  There  was  testimony  offered  to  the'jury, 
**  tending  to  prove"  the  agency.  Of  the  weight  to  which  that 
testimony  was  entitled,  the  jury  are  the  exclusive  judges.  The 
court  below,  therefore,  erred  in  granting  the  second  prayer  of 
the  defendants  below,  as  it  withdrew  the  question  of  agency 
from  the  consideration  of  the  jury,  and  also  in  giving  the  in- 
struction which  was  given,  in  lieu  of  the  instruction  asked  for  by 
the  appellees  in  their  third  prayer.  No  error  is  discovered  in 
the  rejection  of  the  appellant's  first  or  third  prayer. 

The  appellants,  who  were  defendants  in  the  court  below,  took 
exception  to  the  opinion  of  the  court,  that  parol  evidence  was 
inadmissible  to  show,  that  the  bill  of  sale  was  intended  to  be  a 
mortgage.  It  is  the  opinion  of  this  court  that  the  decision  was 
correct.  Parol  evidence  is  inadmissible  to  change  or  contradict 
the  terms  of  a  written  instrument.  Strangers  to  the  instrument, 
when  authorized  to  impeach  or  contradict  it,  may  offer  parol  tes- 
timony for  that  purpose;  and  so  a  grantor  may,  in  a  controvercfy 
with  tiie  grantee,  if  he  charges  the  same  to  have  been  obtained 
by  fraud  or  mistake.  But  the  parties  to  a  written  instrument 
are  not  permitted,  in  controversies  with  strangers,  to  insist, 
that  it  does  not  express  what  it  was  intended  to  express.  The 
appellants,  after  obtaining  an  absolute  deed,  and  authonzing 
the  community  to  regard  them  as  the  owners  of  the  vessel,  can 
not  now,  for  their  own  benefit,  be  permitted  to  allege  that  thoir 
bill  of  sale  is  a  mortgage.  The  party  here,  who  is  a  stranger  to 
the  deed,  insists,  that  it  is  what  it  purports  to  be,  and  the  ap- 
pellants, who  accepted  it,  are  precluded  from  offering  the  evi- 
dence on  which  they  rely,  in  order  to  defeat  the  action  against 
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ihem.  Judgment  must  therefore  be  reversed  upon  the  appeal 
of  the  plaintifGs  below,  upon  this  second  prayer;  and  upon  the 
instructions  given  by  the  court  to  the  jury.  And  afSrmed  ux>on 
their  first  and  third  prayers. 

Upon  the  appeal  of  the  defendants  below,  the  instructions  to 
which  they  excepted  are  affirmed. 

DoBSET,  J.,  dissented  to  the  affirmance,  upon,  the  appeal  of 
the  defendants  below. 

Judgment  reversed  upon  the  appeal  of  J.  and  G*.  Henderson, 
and  procedendo  awarded. 

Ax  Uhdibclosxd  Pbikoxpal  mat,  WHKir  DmoovaaiD,  sb  8inn>  by  tfa* 
penon  who  has  lold  goods  to  his  agent*  or  the  latter  may  be  at  the  ereditor*s 
optum:  Maiyheto  ▼.  Chraham,  4  Gill,  363,  citing  principal  caee.  To  the  aame 
effMt:  Smith  ▼.  PUmmer,  34  Am.  Deo.  530. 

If  tskrb  bs  aitt  Evidknob  or  a  Faot,  it  can  not  be  withdrawn  from  the 
•ODtideration  of  the  jury;  nor  can  any  ooort  assnme  any  degree  of  evidenoe 
to  be  8a£Scient,  bnt  it  must  be  sahmitted  to  the  jury:  York  Go.  Bk  qfPtu  ▼• 
iStein,  24  Md.  466;  NatiUmal  Mechamik*'  Bk  qfBaU.  ▼.  NaUanal  Bk  qfBaU., 
86  Id.  23;  Cumberland  ChcUete.  Co,  ▼.  ScuUjf,  27  Id.  602. 

A  WBiTTKif  Imstbumxvt  OAK  NOT  BS  GoNTBADiOTED  by  a  party  thereto^ 
in  a  eontroveray  between  himself  and  a  stranger:  Aldarmm  ▼.  Amet,  6  Md. 
67;  bat  the  stranger  thereto  may  oontradiot:  Orove  ▼.  Beniek,  20  Id.  376. 


Hablan  v.  Bbown. 

[9  eiLL.  476.] 

ViowBB  or  Balb  nr  Air  Ezbootob,  to  bb  Exbouted  wraimr  a  Oitbv  TiMMg 
does  not  necessitate  the  ezeoation  of  a  deed  within  that  period,  if  tha 
sale  ifeMlf  has  been  within  it;  and  parol  evidenoe  is  admissjhle  to  show 
that  a  deed  dated  after  the  expiration  of  the  period  is  in  oonsommaticMi 
of  a  ssle  made  within  the  period. 

AuAWAircB  TO  bb  Madb  fob  thb  Vabiatiov  ot  thb  OoiiPABfli  and 
whether  any  allowance  should  be  made  to  determine  the  looatioo  of  a 
Borrey,  are  questions  of  £aot  for  the  deteimination  of  the  jmry. 

Appeals  from  Cecil  county.  The  appeals  were  in  two  actionSi 
one  of  ejectment  by  the  lessees  of  Harlan  against  Brown,  the 
other  in  an  action  of  trespass  qtmre  dausum  f  regit  by  Brown 
agaixist  Harlan.    The  opinion  states  the  facts  of  the  case. 

Oroome  and  McLean,  for  the  appellants. 

CHho  Scott,  and  Congtable,  contra. 

By  Court,  Mabtin,  J.  The  cases  of  John  H.  Harlan  and  Mar* 
garct  A.  Harlan  against  David  Brown,  and  John  H.  Harlan  and 
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Margaret  A.  Harlan's  lessees  against  Da^id  Brown,  were  pre- 
sented together.  The  first  case  is  an  action  of  trespass,  quare 
dausum  /regit,  the  other  an  ejectment.  John  H.  Harlan  and 
wife  were  the  plaintiffs  below  in  the  action  of  ejectment,  and 
the  defendants  in  the  action  of  trespass.  At  the  trial  of  the 
trespass  case,  three  exceptions  were  taken  by  the  defendants 
to  the  opinions  of  the  conrt.  Three  exceptions  precisely  sim- 
ilar, were  taken  bj  the  same  parties,  as  plaintiffs  in  the  action 
of  ejectment,  and  also  an  additional  exception.  We  propose  to 
examine  these  exceptions  in  the  order  in  which  thej  have  been 
presented. 

By  the  second  item  of  the  will  of  John  Dickson,  it  is  pro- 
vided, that  the  residue  of  the  real  and  personal  estate  of  the  tes- 
tator, be  sold  by  his  executor  within  two  years  from  his  de- 
cease. David  Brown  claimed  under  the  deed  executed  by  the 
executor  of  John  Dickson,  in  conformity  with  the  power  con- 
ferred on  him  by  the  will.  It  became  therefore  important  for 
him  to  prove,  that  the  sale  was  made  within  two  years  from  the 
death  of  the  testator,  both,  for  the  purpose  of  showing  that  the 
authority  conferred  on  the  executor  had  been  properly  exer- 
cised, and  that  the  sale  in  question  was  not  embraced  by  the 
tenth  section  of  the  act  of  assembly  of  1831,  c.  815.  Audit  cer- 
tainly was  competent  to  the  party,  to  establish  by  parol  evidence, 
as  the  legal  and  appropriate  mode,  the  time  at  which  this  sale 
was  made.  This  forms  the  subject  of  the  first  exception,  and  we 
think  the  court  were  right  in  admitting  the  evidence. 

Testimony  having  been  received  to  show,  that  the  sale  of  the 
property  in  dispute  had  been  made  by  Samuel  Eowland  to  David 
Brown,  within  two  years  from  the  death  of  Dickson,  the  court 
were  asked  to  instruct  the  jury,  that  the  deed  of  Bowland  to  Brown 
and  Henshaw,  was  no  evidence  of  title,  unless  they  should  further 
find  that  it  was  executed  within  two  years  from  the  death  of  Dick- 
son.   This  instruction  the  court  refused  to  grant,  and  presents 
the  question  raised  by  the  second  exception.    We  concur  with  the 
court  below,  in  the  opinion  expressed  by  them  in  this  exception, 
for  the  plain  reason,  that  the  validity  of  the  deed  from  the  ex- 
ecutor to  the  parties  claiming  under  it,  depends  not  on  the  time 
when  the  deed  was  executed,  but  when  the  sale  was  made;  and 
evidence  had  been  offered,  to  establish  the  factum  of  the  sale 
within  the  period  prescribed  by  the  will.    The  power  of  sale 
conferred  on  the  executor,  was,  we  hold,  properly  executed  by 
a  sale  of  the  property  within  two  years  from  the  death  of  the 
testator,  although  the  deed  was  not  executed  by  him,  until  after 
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that  period  had  elapeed.  We  concur  also,  with  the  opiziion  ex- 
pressed by  the  county  court  in  the  third  exception.  There  was 
no  law  making  the  Wlidiiy  of  the  sale  by  Samuel  Bowland,  aa 
the  executor  of  Dickson,  depend  on  its  confiimation  by  the  or- 
phans' court  of  Cecil  county,  as  supposed  by  the  defendants' 
prayer.  It  was  not  embraced  by  the  act  of  assembly  of  1881,  o. 
815,  sec.  10,  because  the  sale  was  made  before  that  statute  went 
into  operation.  It  follows  from  the  Tiews  thus  expressed,  that 
in  the  case  of  John  H.  Harlan  and  Maigaret  A.  Harlan  against 
DaTid  Brown,  the  judgment  must  be  affirmed. 

The  only  remaining  question  to  be  examined,  is  that  presented 
by  the  fourth  exception,  in  the  case  of  Harlan's  lessees  against 
BaTid  Brown.  It  has  already  been  stated,  that  the  three  first  ex- 
ceptions in  this  case  are  similar  to  tha  t  raised  in  the  trespass  case , 
between  the  same  parties.  We,  of  course,  concur  with  the 
county  court  in  the  opinions  expressed  by  them  in  those  excep- 
tions. But  we  dissent  from  the  instruction  given  to  the  jury, 
as  contained  in  the  fourth  exception.  The  question  involved 
depended  entirely  on  the  true  location  of  the  second  line  of  the 
tract  of  land  called  ''Dividing."  This  court,  as  early  as  the 
ease  of  Howard  v.  Cromwell^  1  Har.  &  J.  118,  in  affirming  the 
opinion  of  the  general  court,  decided,  "  that  it  is  the  province, 
of  the  jury  to  determine  the  true  location  of  the  lands  in  contro- 
veny,  from  the  evidence  adduced  by  the  parties,  and  that  it  ia 
for  the  jury  to  decide,  on  the  justice  and  propriety  of  allowing, 
or  not  allowing  the  variation  of  the  compass,  and  the  rate  or 
rule  of  such  allowance,  according  to  the  evidence  in  the  cause." 
And  in  Hughes  v.  Haioard,  8  Id.  12,  the  court  of  appeals  say: 
*'  It  is  the  acknowledged  and  exclusive  province  of  the  jury, 
to  decide  on  the  variation  of  the  compass,  and  to  make  such 
allowance  as  corresponds  with  the  proof,  and  will  advance  jus- 
tice. The  juries,  in  fixing  the  variation  of  the  compass,  are  not 
confined  to  any  certain  rules,  but  are  governed  by  the  circum- 
stances existing  in  the  case.  The  juries,  in  some  cases,  have 
refused  to  make  any  allowance,  in  others  they  have  allowed  at 
the  rate  of  one  degree  for  every  twenty  years,  and  in  others 
they  have  been  influenced  by  ancient  runnings  and  proof  of 
possessions." 

What  then  is  the  character  of  the  instruction  which  the 
court  were  desired  to  give  in  the  fourth  exception?  They 
were  asked  to  direct  the  jury,  ''that  if  they  believed  that  the 
boundary,  at  the  end  of  the  first  line  of  '  Dividing,'  was  at  the 
place  the  defendant  had  located  the  same,  and  that  the  division 
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fences,  between  the  former  and  present  owners  of  the  land 
called  'Diyiding/  and  the  land  called  'Steele's/  and  the 
other  adjacent  lands,  were  on  the  second  line  of  '  Diyiding/  as 
located  by  the  defendants;  and  should  fnrther  believe,  that  in 
former  runnings  of  said  line,  in  the  life-time  of  Stephen  Porter, 
it  ran  where  the  defendants  now  have  located  it;  that  then,  such 
facts  were  better  evidence  for  the  jury,  to  determine  what  allow- 
ance should  be  made,  to  correct  the  variation  of  the  needle  in 
running  said  line  of  *  Dividing,'  than  the  theory  of  allowing 
one  degree  for  every  twenty  years."  This  instruction  the  court 
below  gave,  and  in  doing  so,  invaded,  we  think,  the  province  of 
the  jury. 

It  is  for  the  court  to  decide  on  the  admissibiliiy  of  evidence; 
but  the  comparative  value,  or  weight  of  testimony,  is  a  question 
for  the  consideration  of  the  jury,  and  it  was  for  that  tribunal, 
and  not  the  court,  to  determine,  whether  the  facts  relied  on  by 
the  defendants,  were  better  evidence  to  guide  them,  in  correct* 
ing  the  variation  of  the  compass,  than  the  rule  sometimes 
adopted,  of  allowing  one  degree  for  every  twenty  years.  The 
doctrine  announced  by  the  court  of  appeals,  in  the  cases  re* 
ferred  to,  is,  that  whether  any  allowance  is  to  be  made  for  the 
variation  of  the  compass,  and  if  so,  the  rule  or  law  by  which 
that  allowance  is  to  be  ascertained,  is  a  question  of  &ct  for  the 
determination  of  the  jury,  upon  all  the  circumstances  of  the 
case.  The  judgment  of  the  county  court,  in  the  case  of  John 
H.  Harlan  and  Margaret  A.  Harlan's  lessees  against  David 
Brown,  is  therefore  reversed,  and  a  procedendo  awarded. 

Judgment  a£Srmed  in  one  case,  and  reversed,  with  a  procedendo 
in  the  other. 


Habdesty  v.  Wilson. 

[a  GZLL.  481.] 

IvDuijOKifCB  Given  to  Purchaser  at  an  Ezboution  Sale  by  vbs 
Shbbief  is  not  binding  upon  the  plaintifir  in  ezecation,  and  doM  not 
a£EBOt  him  with  any  responsibility  to  his  judgment  debtor. 

Bid  at  an  Execution  Sale,  if  not  paid  within  a  reaaonable  time,  may 
be  disregarded  and  a  resale  of  the  property  had.  The  bidder  aoqniiw 
no  property  before  he  has  paid  his  bid. 

fim  at  an  BxEOunoN  Sale  does  not  discharge  the  debt  or  any  portka 
thereof  before  payment. 

BxLL  for  an  injunction.    Complainant,  John  Ebrdesiy,  por- 
ehased  a  tract  of  land  called  Sandy  Point  from  defendant,  and 
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ga^e  lug  note,  with  Uattbew  Hardesty,  the  other  eomphunant, 
M  snxety  thereon,  for  the  unpaid  porchaae  money.    Judgment 
was  Babeeqnentlj  obtained  by  defendant  upon  this  note,  and  ex- 
ecution thezeon  he  caused  to  be  leyied  upon  the  Sandj  Point 
tract  of  kind,  and  also  upon  other  property  of  defendants.    It 
was  now  alleged  by  complainants,  that  before  any  change  of 
possession  under  the  contract  of  sale  referred  to  had  been  made, 
the  parties  thereto  and  one  Hall  agreed  that  the  latter  should  be 
substituted  as  purchaser  in  the  place  of  Hardesiy,  and  that  this 
agreement  had  been  followed  by  a  surrender  of  possession  to 
said  Hall.  It  was  further  alleged  by  them  that  at  the  sale  imder 
the  fieri  facias  issued  on  the  judgment  obtained  against  them, 
the  Sandy  Point  tzact  of  land  had  been  sold  for  an  amount  suf- 
ficient to  discharge  the  larger  portion  of  the  debt,  and  that  the 
remaining  balance  had  since  been  paid  by  them  to  A.  Randall, 
defendant's  attorney.    Complainants  further  stated  that,  not- 
withstanding these  matters,  defendant  had  again  caused  their 
property  leyied  upon  under  the  writ  otfierifaciaSf  alike  the  Sandy 
Point  tract  and  the  other  properly,  to  be  advertised  for  sale,  for 
the  alleged  reason  that  the  purchaser's  bid  at  the  sale  had  not 
been  paid.    Complainants  insisted  that  the  reason  for  this  was 
that  defendant  had  given  to  said  purchaser  time  for  payment, 
and  that,  at  the  expiration  of  the  time,  he  himself  fiuled  to  meet 
said  purchaser  at  the  place  agreed  upon  to  receive  from  him  the 
purchase   money.      Complaiumts  prayed   for   an   injunction 
against  the  sale  of  any  of  the  property  levied  upon  under  the 
writ  of  fieri  facias,  or  at  least  against  a  sale  of  anything  more 
than  ^e  Sandy  Point  tract.    The  answer  denies  the  agreement 
that  Hall  should  be  substituted  as  purchaser,  or  that  any  exten- 
sion of  time  for  payment  had  been  given  by  defendant  to  the 
purchaser  at  execution  sale;  and  alleged  that  though  such  in- 
dulgence had  been  given  to  said  purchaser  by  the  sheriff  who 
made  the  sale,  it  was  without  defendant's  privity  or  consent 
Upon  the  filing  of  this  answer  an  interlocutory  injunction,  which 
had  been  granted  in  this  matter,  was  dissolved.    Complainant 
appealed. 

Murray  and  Steele,  for  the  appellants. 

Welh  and  Alexander,  ctmira. 

By  Court,  Maobudeb,  J.  Eveiything  in  the  bill  of  complaint, 
which  may  be  considered  as  constituting  the  equity  of  the  com- 
plainant's case,  seems  to  have  been  satisfactorily  answered.  If 
it  was  improper  for  the  sheriff,  to  give  the  indulgence  which  he 
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gave  to  the  purchaser,  it  was  given  not  at  the  instance,  or  with 
the  consent  of  the  plaintiff  at  law.  In  this  suit,  to  which  the 
sheriff  is  no  party,  we  can  not  inquire  into  the  conduct  of  that 
officer.  The  law  of  the  case,  ScoU  ▼.  Bruce,  2  Har.  &  O.  262, 
can  not  be  questioned. 

As  to  the  alleged  payment  to  Mr.  Bandall,  it  can  entitle  the 
complainant  only  to  a  credit  for  so  much  as  Bandall,  acting  for 
the  plaintiff's  attorney,  received.  It  does  not  follow,  that  be- 
cause a  bidder  is  found,  and  he  makes  the  highest  bid,  that  the 
supposed  sale  to  him,  discharges  so  much  of  the  debt.  The 
highest  bidder  acquires  no  title  to  the  thing  purchased,  but  by 
payment  of  the  purchase  money,  and  if  he  fail  to  do  this  within 
a  reasonable  time,  a  resale  may  lawfully  be  made.  We  discover 
nothing  in  this  case,  which  entitles  the  complainant  to  relief,  in 
equity.  With  respect  to  the  point,  for  which  most  of  the 
authorities  were  cited  by  the  solicitors  of  the  complainants,  this 
court  decided  otherwise,  in  the  case  of  Sasscer  v.  WaUcer^8  Eafrs, 
6  Gill  k  J.  102  [25  Am.  Dec.  272].  But  surely,  it  would  not  fol- 
low, that  a  sale  of  the  property  on  which  the  first  levy  is  made, 
ean  be  hindered  by  the  defendant  at  law.  If ,  as  it  is  supposed, 
the  seizure  is  a  satisfaction  of  the  debt,  the  defendant  would  no 
longer  have  any  interest  in  it,  and  could  not  complain  that  a 
sale  of  it  was  about  to  be  made.  The  order  of  the  chancellor, 
so  far  as  it  overrules  exceptions  filed  to  the  answer,  can  not  be 
before  us  at  this  time. 

So  much  of  the  order  as  dissolves  the  injunction,  is  affirmed; 
appeal  from  the  rest  is  dismissed. 

Order  affirmed  as  to  injunction. 


A  POTfeOBASiB  AT  BxxoDTioir  Saia  miist  pay  his  bid  at  onoe,  or  it  nmj  In 
diiregpurded  and  the  property  resold:  Dwntfcrd  v.  Degruyg,  13  Am.  Beo.  280^ 
tad  note,  in  which  the  principal  omo  ia  xefened  to  on  that  proposition. 
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Bbaokett  v.  Blaol 

[T  MsKuur,  886.] 

'^ALXD  AauwnasT  or  Quabxkr's  Salabt  bbvobb  BxraunoN  or  QoABsam 
oan  be  made  by  »  municipal  officer  ftppolnted  for  *  yew,  but  renoTalilt 
*t  the  will  of  the  appointing  power. 

Tedbteb  proceBs.  The  city  of  Boston  was  summoned  as 
trustee  of  the  defendant  Blake,  in  respect  of  moneys  claimed  to 
be  due  the  defendant  on  his  salary  as  city  marshal,  for  the  quar- 
ter ending  January  1, 1842.  The  &ots  were,  as  appeared  from 
ihe  trustee's  answer,  that  the  defendant  on  October  6, 1841,  as- 
signed to  one  Toppan  his  salary  for  the  current  quarter,  for  a 
Taluable  consideration.  The  question  was  as  to  the  Talidiiy  of 
the  assignment.  It  appeared  by  the  ordinances  of  the  dly  thai 
the  tTiftraTiftl  was  appointed  annually,  but  was  removable  at  the 
will  of  the  mayor  and  aldermen. 

Putnam,  for  the  plaintiff. 

E.  O.  Austin,  cUy  attorney,  for  the  trustee. 

By  Court,  Shaw,  C.  J.  The  quarter's  salary  of  the  oit|y  nuu> 
shal,  which  was  to  become  due  on  the  first  of  Januaty,  1842, 
was  a  possibiUiy  coupled  with  an  interest,  and,  as  such,  capi^ 
ble  of  being  assigned.  He  is  chosen  for  a  year;  and  the  fact 
that  he  was  liable  to  be  removed  at  the  will  of  the  mayor  and 
■aldermen,  merely  made  the  contract  defeasible.  But  a  defeasibU 
or  voidable  contract  in  force  is  a  good  ground  ujKin  which  an 
interest  may  be  raised,  until  defeated.  A  tenant  at  will  has  an 
interest  in  the  soil  and  its  produce,  until  the  determination  of 
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the  tezuuu^  by  one  of  the  parties.  One  who  holds  land  bj 
f^ranty  on  a  condition  subsequent,  has  a  full  dominion  OTer  the 
land,  and  its  rents  and  issues,  until  the  happening  of  the  con- 
dition. In  the  case  decided  by  Williams,  0.  J.,  it  was  merely 
^held  that  an  attachment  of  a  schoolmaster's  salary  would  not 
hold,  if  made  before  a  quarter's  salary  was  due;  because,  at  the 
-time  of  the  attachment  it  was  not  due,  and  of  course  there  was 
no  credit  to  be  attached,  even  if  the  contract  for  a  year's  service 
was  not  entire  and  indivisible,  as  the  judge  was  inclined  to  think 
it.  The  validity  of  the  assignment,  in  that  case,  was  not  in 
•question,  because  the  assignment  was  made  after  the  attachment. 
Trustee  discharged. 

Absionmxnt  09  Debt  to  Bboomb  Dux  on  thb  Completiok  of  a  work  or 
term  of  service,  is  valid  aa  against  a  Bubseqaent  ganuahment:  Pajfne  v. 
Mayor  etc  of  Mobile,  37  Am.  Dec.  744.  That  an  officer's  salary  to  beooma 
due,  is  a  possibility  ooapled  with  an  interest,  and  therefore  assignable,  is 
iield,  citing  the  principal  case,  in  State  Bank  v.  HcuUnga,  15  Wis.  75.  So 
wages  due,  and  to  become  due,  under  a  contract  of  service  for  a  specified 
time,  are  assignable:  Emery  v.  i/atorence,  8  Cush.  154.  Otherwise,  if  there 
is  no  contract  for  the  services  existing  at  the  time  of  the  assignment:  Mui* 
kaU  V.  Qukm,  1  Gray,  108. 

It  was  held,  however,  in  EUes  v.  Lawrence,  58  N.  Y.  442,  that,  although  a 
public  officer  may  have  an  assignable  interest  in  his  salary  not  yet  due,  he  can 
not  make  a  valid  assignment  of  it  in  advance,  because  public  policy  forbids 
such  transactions.  In  that  case,  an  assignment  by  a  United  States  treasury 
official  of  a  month's  salary,  in  advance,  at  a  discount  of  ten  per  cent.,  was  on 
this  ground  declared  invalid.  Johnson,  J.,  who  delivered  the  opinion,  re- 
viewed a  large  number  of  English  cases,  illustrating  and  enforcing  the  gen- 
•eral  principle  of  public  policy  upon  which  the  decision  was  based;  FUurty  v. 
Odiam,  3  T.  R.  681;  Lidderdale  v.  Montrose,  4  Id.  248;  Stone  v.  Lidderdak^ 
2  Anst.  233;  Bartrich  Y.Bead,  1 H.  BL  627;  ArbuekU  v.  Cowhan,  3 Boa.  &  PuL 
328;  WeU$  v.  Foster,  8  Mee.  149;  Palmer  v.  Bate,  2  Brod.  &  B.  673;  Doom  v. 
Marlboroftgh,  1  Swans.  79;  Hiil  v.  Paid,  8  GL  &  Fin.  307;  Liverpool  v. 
Wright,  28  L.  .t.  Ch.  871;  Arbutknot  v.  Norton,  5  Moo.  P.  a  230.  He  also 
dted  Story's  Eq.  Jur.,  sec.  1040  d,  and  1  Pars,  on  Con.  194.  In  the  course  of 
his  opinion,  also,  he  reviewed  a  number  of  Massachusetts  cases,  including 
Braekett  v.  Blahe^  in  which  assignments  of  salary  to  become  due  were  sup- 
ported, and  showed  that  they  did  not  touch  the  question  of  the  invalidity  of 
such  assignments,  on  grounds  of  public  policy,  but  that  the  dedsions  were 
confined  to  the  question  of  assignable  interest  in  salary  not  yet  fully  earned. 
On  this  point  he  said:  *'  In  respect  to  American  authority,  we  have  been  re- 
ferred to  BraekeU  v.  Blaie,  7  Mete  335;  MulhaU  v.  Quinn,  1  Gray,  105;  and 
Maeomber  v.  Doane,  2  Allen,  541,  as  confiicting  with  the  views  we  have  ex* 
pressed.  An  examination  of  these  cases  shows  that  the  point  of  public  pol- 
icy was  not  considered  by  the  court  in  either  of  them,  but  that  the  question 
was  regarded  as  entirely  relating  to  the  sufficiency  of  the  interest  of  the  as- 
aignor  in  the  future  salary  to  distinguish  the  cases  from  those  of  attempted 
jMsignments  of  mere  expectations,  such  as  those  of  an  expectant  heir.  The 
court  held  tiiat  in  the  cases  cited,  the  expectation  of  future  salary  being 
'founded  on  existing  engagements,  was  capable  of  assignment,  and  that  the 
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•zisting  interest  saffieed  to  sapport  the  transfer  of  the  fatare  expeotfttion.'* 
His  honor  also  criticised  State  Bank  v.  Hastings,  15  Wis.  75,  in  which  it  vnm 
said  that  the  doctrine  of  the  English  cases  on  this  subject  was  not  applicable 
to  the  condition  of  affairs  in  this  country,  and  that  there  could  be  no  reasona- 
ble objection,  on  the  ground  of  public  policy,  to  an  assignment  by  a  judge  of 
his  salary  for  a  quarter  or  other  current  period  not  yet  expired,  if  the  assignee 
was  willing  to  take  the  risk  of  the  assignor's  living  until  the  salary  was  fully 
earned.  Mr.  Justice  Johnson,  however,  thought  that  the  English  decisions 
were  based  upon  a  principle  which  was  just  as  applicable  in  America  as  ia 
England. 

Appobtionmskt  ot  Salabt  Patablb  Quabterlt  ob  ths  Like. — In  Had-^ 
Uy  T.  Peabodff,  13  Gray,  200,  it  is  held,  citing  the  principal  case,  that  a  con- 
tract of  a  school  teacher  to  serve  for  a  salary  payable  quarterly  was  entire^ 
and  that  the  salary  could  not  be  apportioned  for  part  of  a  quarter,  and, 
therefore,  that  where  process  of  garnishment  was  served  in  the  middle  of  the 
quarter  in  an  action  against  such  teacher,  it  did  not  bind  a  proportionate 
part  of  the  salary  up  to  the  time  of  service.  As  to  apportionment  of  rents, 
annuities,  salary,  or  the  like,  see  Wiggin  v.  Swett,  39  Am.  Dec  716,  and  other 
cases  collected  in  the  note  thereto. 

OvnoxB  OF  MuKiciPAL  Corporation  Rbhovable  at  pleasure  is  removed 
by  the  repeal  of  the  ordinance  creating  the  office,  and  notice  to  him  of  such 
repeal:  Chandler  v.  Lawrence^  128  Mass.  215,  citing  the  principal 
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[7  MxTOAur,  848.] 

BcATUTX  OT  Limitations  does  not  Prsvsnt  Proof  of  Claim  aoaikst  Iir- 
soltbnt's  Estate  under  the  insolvent  laws  where  the  claim  was  not 
haired  when  the  notice  of  proceedings  in  insolvency  was  first  pnblishedi 
though  the  statutory  period  has  run  before  the  claim  b  proved. 

DnoHABOB  under  United  States  Banxrctpt  Act  of  1841  Lbatbs  Inde* 
fendent  Securities  or  other  means  of  payment,  held  by  a  creditor  of 
the  bankrupt,  unimpaired,  though  it  releases  the  debtor  from  all  further 
personal  liability. 

Pbooebdings  under  State  Insolvent  Law  Instituted  before  Bnagtmrnt 
OF  Bankrupt  Law  of  1841  are  not  superseded  by  an  application  of  the 
insolvent  foradisohargeunder  the  bankrupt  act,  and  such  discharge  does 
not  affect  the  right  of  creditors,  existing  at  the  date  of  his  assignment 
under  the  insolvent  law,  to  prove  their  claims  against  his  estate  in  the 
insolvency  proceedings. 

Claims  against  Insolyent's  Estate  mat  be  Proved  at  Fifth  Mebtino  oI 
creditors  under  the  Massachusetts  insolvent  law  of  1838,  but  only  so  as 
to  affect  funds  remaining  unappropriated  in  the  assignee's  hands. 

Appeals  from  the  decision  of  a  master  in  chancery  allowing  cer- 
tain claims  of  Thacher  and  others,  the  Manufacturers*  Insurance 
Company  and  one  Cartwright,  to  be  proved  against  the  estate  of 
oneBogerson,  an  insolvent  debtor,  of  which  the  appeUants,  Minot 
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and  others,  were  assigneeBy  under  the  statatee  of  1838,  c,  168. 
Tbe  notice  of  the  issuance  of  the  warrant  to  take  possession  of 
the  insolvent's  property  was  published  December  6, 1839.  The 
statute  of  limitations  had  not  at  that  time  run  against  any  of 
the  claims.  The  insolvent  was  discharged  under  the  act  at  the 
second  meeting  of  creditors,  held  December  80, 1869.  None  of 
the  claims  now  in  controversy  were  proved  until  the  fifth  meet- 
ing of  creditors,  December  12, 1842,  at  which  date  the  statutory 
period  of  six  years  had  run  against  the  claim  of  the  insurance 
company.  The  United  States  bankrupt  act  of  1841  was  passed 
August  19, 1841.  On  Februaxy  8, 1842,  the  insolvent  petitioned 
to  be  declared  a  bankrupt  under  that  act,  and  was  declared  a 
bankrupt  March  22, 1842,  and  received  his  discharge  July  80, 
1842.  The  grounds  on  which  the  master's  allowance  of  the 
claims  was  resisted  appear  from  the  opinion. 

Brigham,  for  the  appellants. 

W,  Oray  and  Dehon^  for  the  appellees. 

By  Oourt,  Dxwet,  J.  The  first  objection  to  the  allowance  of 
the  claims  of  the  appellees  is,  that  the  same  were  baned  by  the 
statute  of  limitations.  The  position  assumed  by  the  assignees 
is,  that  though  six  years  had  not  elapsed  since  tiie  cause  of  ac- 
tion accrued,  computing  the  time  with  reference  to  the  publica- 
tion of  the  proceedings  in  insolvency  and  the  apx>ointment  of  the 
messenger  to  take  possession  of  the  goods  and  effects  of  the  in- 
solvent; yet  as  it  had  elapsed  before  the  time  of  the  meeting  of 
the  creditors,  at  which  the  demands  were  presented,  it  is  a  good 
statute  bar  to  these  demands.  It  seems  necessary  only  to  state 
the  proposition,  to  show  that  it  can  not  be  sustained.'  By  force 
and  effect  of  the  appointment  of  a  messenger,  and  the  publica- 
tion thereof  conformably  to  the  statute,  the  property  of  the  insolv- 
ent debtor  is  sequestered  for  the  benefit  of  all  the  then  existing 
creditors.  After  such  publication,  a  suit  by  a  creditor  would  be 
of  no  avail,  as  the  property  is  all  transferred  to  an  assignee,  and 
the  body  of  the  debtor  is  to  be  discharged  from  arrest  on  execu- 
tion. The  debts  presented  for  allowance  against  the  insolvent 
are  to  be  considered  with  reference  to  their  validity  at  the  date 
of  the  publication  by  the  messenger.  If  they  are  found  to  be 
barred  by  the  statute  of  limitations  at  that  period,  it  would  of 
course  be  competent  for  the  assignees  to  object  to  their  allow- 
ance, but  not  to  compute  the  six  years  with  reference  to  the 
time  of  the  meeting  of  the  creditors.  A  different  rule  would  do 
manifest  injustice.    Take  the  case  of  a  creditor,  who  has  a  debt 
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which  will  be  barred  in  thirty  days.  He  knowB  that  bj  law  he 
has  until  the  last  of  those  thirty  days  to  institute  his  suit,  and 
intends  to  do  so;  but  in  this  state  of  things,  the  debtor,  upon  his 
Toluntaiy  application,  goes  into  insolvency  under  the  statute  of 
1838,  c.  163;  the  incipient  proceedings  are  all  regularly  taken ;  but 
no  meeting  of  the  creditors  is  held  for  proving  their  debts,  until 
thirty  days  have  elapsed.  Is  the  debt  of  this  creditor  to  be 
rejected,  as  barred  by  the  statute  of  limitations?  Clearly  not. 
But  the  principle  contended  for  by  the  assignees  would  lead  to 
that  result,  in  the  case  supposed. 

The  true  rule  is  doubtless  that  already  suggested,  namely,  to 
compute  the  six  years  with  reference  to  the  time  of  publication 
of  the  notice  of  proceedings  in  insolvency.  A  similar  prindplo 
is  adopted  in  cases  in  bankruptcy:  JSb;|>arto.8os8, 2  Glyn&  Jame- 
son, 46,  330.  The  motion  there  was  to  reject  certain  demands 
presented  for  allowance  by  reason  of  the  statute  bar  of  six 
years'  limitation^  The  vice-chancellor  said,  that  *'  after  a  com- 
mission issued,  the  statute  of  limitations  does  not  run  against  a 
creditor;  that  the  commission  was  a  trust  for  the  benefit  of  all 
the  creditors,  and  it  was  a  known  ppnciple  that  the  statute  did 
not  run  against  a  trust."  On  appeal  to  the  lord  chancellor,  he 
asserted  the  same  doctrine.  The  case  of  Ex  parte  Dewdney,  15 
Yes.  479,  was  cited  at  the  hearing  before  the  vice-chancellor^ 
but  was  not  considered  as  an  authority  for  the  contrary  doctrine. 
That  case,  as  I  understand  it,  was  one  where  the  demand  had 
been  barred  by  the  statute  of  limitations,  before  the  institution 
of  any  proceedings. 

The  second  objection  taken,  and  one  applicable  to  all  the 
claims,  is,  that  they  ought  to  be  rejected,  because  the  debtor 
had,  at  a  date  prior  to  the  presentation  of  these  claims  to  the 
master  in  chancery  for  allowance,  been  declared  a  bankrupt 
under  the  bankrupt  law  of  the  United  States,  and  had  in  fact 
received  his  certificate  of  discharge.  The  petition  to  be  de- 
clared a  bankrupt,  the  decree  thereon,  and  the  discharge,  were 
all  long  subsequent  to  the  institution  of  the  proceedings  in  in- 
solvency, under  the  statute  of  1838,  c.  163,  but  prior  to  the  time- 
of  filing  the  claims  which  are  now  the  subject  of  controversy. 
The  assignees  contend,  that  the  discharge  under  the  bankrupt 
law  operated,  to  all  purposes,  as  a  full  discharge  of  the  debtor 
from  all  his  debts,  and  particularly  from  debts  like  the  present; 
they  having  accrued  prior  to  the  statute  of  1838,  c.  163.  It  is  tru» 
that  the  discharge  in  bankruptcy  releases  the  debtor  from  all  fur- 
ther personal  liability  for  the  payment  of  his  debts.    But  it  leaves 
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unimpaired  all  independent  Beoniities  or  other  means  held  by 
the  creditor,  from  which  the  debt  maj  be  realized.  Prior  to 
these  proceedings  in  bankruptcy,  the  debtor,  by  his  voluntary 
application  as  an  iosolvent,  had  caused  all  his  property  to  be 
sequestered  for  the  payment  of  his  debts  pro  txUa;  and  these 
creditors,  by  virtue  of  those  proceedings,  had  acquired  a  right 
to  claim  their  proportional  dividend  to  be  paid  from  the  assets 
of  the  debtor  in  the  hands  of  his  assignees,  on  filing  and  prov- 
ing their  debts  according  to  the  provisions  of  the  statute.  The 
distribution  of  the  estate  of  the  insolvent  is  to  be  made  among 
all  who  are  creditors  at  the  time  of  the  publication  of  the  in- 
solvent by  the  messenger.  The  right  to  such  distribution  at- 
laches,  in  reference  to  the  state  of  the  demand  and  the  relation 
of  debtor  and  creditor  at  that  x)eriod.  The  proceedings  under 
the  insolvent  law  having  been  instituted  before  the  bankrupt 
act  was  enacted,  they  could  not  be  superseded  by  the  applica- 
tion, under  the  bankrupt  law,  for  the  iosolvent's  discharge  as  a 
bankrupt.  All  the  rights  of  the  creditors  as  to  the  assets  of  the 
insolvent,  which  had  accrued  to  them  by  virtue  of  the  insolvent 
law,  were  continued  to  them  notwithstanding  the  discharge  of 
the  debtor  under  the  bankrupt  act. 

Hie  third  objection  taken  to  the  allowance  of  these  demands 
by  the  master  in  chancery  is,  that  it  was  not  competent  to  pre- 
sent and  prove  claims  as  creditors  of  an  insolvent  debtor,  at  a 
fifth  meeting  of  the  creditors.  The  first,  second,  and  third  meet- 
ings  of  the  creditors  are  undoubtedly  more  specially  designed 
for  the  purpose  of  affording  an  opx>ortunity  to  prove  debts 
against  the  iosolvent:  Statutes  1838,  c.  163,  sees.  2,  7,  12;  but 
provision  is  made  in  this  statute  for  a  fourth,  and  subsequent 
meetings,  whenever  the  state  of  the  assets  requires  and  author- 
izes it;  and  it  is  expressly  provided  by  section  13,  that  "  at  any 
regular  meeting  of  the  creditors,  those  who  have  not  before^ 
proved  their  debts  shall  be  allowed  to  prove  the  same;"  confin- 
ing the  distribution  among  such  creditors  to  tfie  funds  remain- 
ing unappropriated  in  the  hands  of  the  assignees. 

All  the  exceptions  taken  to  the  allowance  by  the  master  in 
chancery  are  overruled,  and  his  report,  allowing  the  demands  of 
the  appellees,  is  confirmed.    

PA88AOB  or  Unitkd  Statis  Bankbvft  Act,  Ettect  or  on  Stats  Ivsolv- 
BNT  Laws  and  proceedings  therennder:  See  the  note  to  Norton  v.  Cook^  2a 
Am.  Deo.  353,  where  this  rabject  is  oonsidered.  In  Parker  v.  Sanborn,  7 
Gray,  194,  the  principal  case  is  cited  to  the  point,  that  after  the  property  of 
an  insolvent  has  been  assigned  nnder  the  insolvent  laws,  and  thus  seqaestered 
•nd  placed  in  the  onstody  of  the  law  in  trust  for  his  creditors,  the  statata  oi 
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ttnitatlans  does  not  ran  against  th«ir  olaima  upon  his  .estate  in  the  hands  of 
his  assignees.  So  in /»  re  .BZiric^  4  0^.,  12  Nat.  Bank.  Reg.  542,  543,  it  is 
eited  as  aathority  for  the  position  that  proceedings  in  hankmptcy  stop  tiie 
running  of  the  statute  of  limitations. 

But  insolvency  proceedings  do  not  hinder  the  running  of  the  statate  as 
against  any  right  of  action  against  the  debtor:  OoQeaUr  ▼.  JTioifey,  6  Gray, 
519.  In  that  case  Shaw,  C.  J.,  took  occasion  to  correct  a  misi^prehension 
as  to  the  effect  of  the  dedsion  in  the  principal  case  on  this  point.  In  the 
coarse  of  his  opinion  he  thns  commented  on  an  objection  that  the  statute  was 
absolntely  saspended  by  the  publication  of  the  notice:  "  This  objection  seems 
to  have  been  fonnded  on  a  misanderstandiQg  or  misapprehension  of  the  author- 
ity of  Mku4  ▼.  ThaeheTt  7  Mete  852.  There  the  question  was,  as  to  the  right  of 
«  creditor  to  prove  a  debt  under  proceedings  in  insolvency,  where  six  years  had 
not  elapsed  at  the  time  of  the  first  publication,  but  had  passed  when  the  debt 
was  ofifored  for  proof.  It  is  placed  expressly  on  the  ground,  that,  at  the  time 
of  the  first  puUicatian,  the  assets  of  the  insolvent  were  sequestered  and 
placed  in  the  custody  of  the  law,  in  trust  for  those  who  were  then  creditors, 
who  then  had  provable  debts.  Of  course  the  further  lapse  of  time  could  not 
defeat  the  right  thus  vested,  to  prove  a  share  equally  with  other  creditors  in 
this  trust  fund.  But  this  has  no  bearing  upon  the  question  of  the  pleading 
of  the  statute  of  limitations  to  an  action,  which  ii  wholly  independent  of  the 
proceedings  In  Insolvency.  Such  proceedings  do  not  prevent  a  creditor  from 
bringing  an  action,  if  he  chooses  so  to  do.  He  does  it  certainly  at  the  peril 
of  costs,  if  the  discharge  is  seasonably  obtained  and  pleaded  in  bar,  so  that 
there  Is  not  much  temptation  to  do  it.  But  there  Is  nothing  in  law  to  pro- 
hihA  it  Against  such  an  action,  therefore,  the  statate  oontinnes  to  ran  m 
if  no  inaolvenoy  had  intervened.*' 


Datibon  v.  Johoskox. 

r7  XaxOAKT,  988.) 

BraoiAL  SrATim  Autborizino  Guabdian  of  Ixsavm  Pnaoir  to  Sua 
CEaaAUx  KsAi/nr  of  his  ward,  and  to  apply  the  proceeds  to  the  diaofavge 
of  incombrances  on  other  realty,  is  constitutional  and  valid. 

Anoixmfxinr  or  Guasdian  ot  Inbavs  Pkbson  is  not  invalidated  tiy  waal 
of  notice  to  the  alleged  insane  person  of  the  time  when  the  decree  shovdd 
be  entered,  where  there  is  no  other  irregularity,  the  party  having  had 
due  notice  of  the  proceedings  before  inquisition,  and  having  appeared 
and  been  fully  Leard  on  the  application  to  declare  him  nan  compot  mentii. 

Wbit  of  entzy  to  recover  certain  lands.  It  appeared  that  the 
title  was  in  the  demandant,  unless  the  same  was  divested  1^  a 
sale  and  conveyance  made  by  one  Spear,  as  guardian  for  the 
demandant,  who  was  adjudged  non  compw  mentis  by  the  pro- 
bate court,  in  June,  1834.  The  sale  was  made  pursuant  to  a 
resolve  of  the  Massachusetts  legislature,  passed  April  16, 18S6, 
on  the  application  of  the  said  guardian,  authorizing  him  to  sell 
the  realty  in  question,  and  to  appropriate  the  proceeds  to  the 
payment  of  certain  incumbrances  on  other  realty  of  the  said 
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DaTison,  and  leqTdiing  the  said  guardian  first  to  give  bond  for 
«ach  appropriation  of  the  proceeds,  and  to  appropriate  the  resi- 
due for  the  ward's  benefit,  and  to  account  for  the  same  accord- 
ing to  law.    The  sale  was  made  accordingly,  and  the  ancestor 
•of  the  tenants,  through  whom  they  claimed,  became  the  pnr- 
<^ha8er.    The  purchase  money  was  appropriated  and  accounted 
for,  as  directed  by  the  resolve.    The  demandant  claimed  that 
the  resolve  in  question  was  unconstitutional  and  void,  and  that 
the  sale  thereunder  was  therefore  invalid,  and  passed  no  title. 
He  also  claimed  that  the  decree  adjudging  him  rum  coTnpoe  meniiB 
«nd  appointing  a  guardian  for  him,  was  invalid,  because  no 
notice  iras  given  him  of  the  time  when  the  decree  would  be  en- 
tered.   It  appeared,  however,  that  he  had  due  notice  to  appear 
on  a  day  named,  before  the  mayor  and  aldermen  of  Boston,  who 
were  directed  by  warrant  issued  from  the  probate  court  to  in- 
quire into  his  sanity,  and  to  show  cause  why  he  should  not  be 
adjudged  non  compos  mentis;  that  he  did  not  appear,  but  that 
after  hearing  he  was  on  said  day  adjudged  non  compos  mentis; 
that  the  inquisition  having  been  returned  to  the  probate  court, 
he  was  duly  notified  to  appear  before  that  court  on  December 
9, 1888,  and  show  cause  why  he  should  not  be  adjudged  non 
compos  mentis,  and  have  a  guardian  appointed  for  him;  that  he 
appeared  accordingly,  and  the  matter  was  fully  heard,  and  after 
continuances  from  time  to  time,  the  decree  adjudging  him  in- 
sane and  appointing  a  guardian  for  him  was  entered  June  16» 
1834,  as  aforesaid.    The  case  was  talcen  from  the  jury  and  sub- 
mitted to  the  court  upon  these  facts,  and  others  not  neoessaiy 
to  be  stated. 

H.  H.  Fuller  9  for  the  demandant. 

D.  A.  Simmons,  for  the  tenants. 

By  Court,  Dewet,  J.  It  will  at  once  be  perceived,  that  the  prea* 
ent  is  a  veiy  grave  question,  in  which  we  are  called  upon  to  review 
the  proceedings  of  a  co-ordinate  branch  of  the  government,  and 
to  decide  wheiJier  the  legislature  in  passing  the  resolve  authoris- 
ing the  sale  of  the  estate  of  Andrew  C.  Davison  by  his  guardian, 
transcended  the  limits  of  its  constitutional  powers.  Every  pre- 
sumption is  to  be  made  in  favor  of  its  validity;  and  if  our  ex- 
amination of  the  question  shall  result  in  only  raising  doubts  in 
ova  minds  whether  it  be  constitutional,  it  will  be  our  duty  to 
permit  the  resolve  to  have  its  full  force,  leaving  the  responsi- 
bilily  with  the  legislature.  On  the  other  hand,  if  it  be  a  plain 
and  manifest  departure  from  the  provisions  of  the  oonstitntion; 
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if  in  passing  this  resolve  the  legislature  has  obviously  tran- 
scended the  poTrers  conferred  on  the  legislatiTe  departments;  ii 
is  the  high  and  solemn  duty  of  this  court,  charged  with  er- 
ponnding  the  laws,  to  give  full  force  and  effect  to  the  constitu- 
tion as  the  paramount  law  to  which  aU  legislative  enactments 
mnst  be  subservient.  The  demandant  insists  that  this  resolve 
is  invalid:  1.  Because  it  dispenses  with  a  standing  law  in  favor 
of  an  individual.  2.  It  is  legislating  for  a  particular  case.  8. 
It  is  an  act  judicial  in  its  nature  and  character.  Then  it  is  con* 
tended  that  these  objections,  if  sustained,  show  a  case  where  the 
legislature  has  acted  in  violation  of  those  limitations  and  re- 
strictions contained  in  the  constitution  of  Massachusetts,  and 
particularly  the  following  provisions  of  the  bill  of  rights:  Art. 
10.  ''  Each  individual  of  the  society  has  a  right  to  be  profceoted 
by  it  in  the  enjoyment  of  his  life,  liberty,  and  property,  accord* 
ing  to  standing  laws;"  Art.  11.  "  Every  subject  of  the  common- 
wealth ought  to  find  a  certain  remedy,  by  having  recourse  to  the 
laws,  for  aU  injuries  or  wrongs  which  he  may  receive  in  his  per- 
son, property,  or  character;"  Art.  12.  **  No  subject  shall  be  de- 
prived of  his  life,  liberty,  or  estate,  but  by  the  judgment  of  his 
peers,  or  the  law  of  the  land;"  Art.  80.  *'  The  legislative  depart- 
ment shall  never  exercise  the  executive  and  judicial  powers,  or 
either  of  them." 

The  counsel  for  the  demandant  has,  with  great  diligence  and 
ability,  called  to  his  aid,  in  the  enforcement  of  the  principles 
for  which  he  contends,  the  numerous  decisions  which  have  been 
made  in  the  courts  of  our  sister  states  upon  a  course  of  legisla- 
tion which  had  been  somewhat  freely  indulged  in,  here  and 
elsewhere,  under  the  vague  notion  of  an  almost  unlimited  power 
to  legislate  for  the  public  welfare.  Thus  we  find  acts  of  legis- 
lative bodies,  granting  new  trials  in  cases  pending  before  judi- 
cial tribunals;  acts  suspending  the  operation  of  statutes  of  lim- 
itations, barring  actions  at  law;  acts  opening  anew  commissions 
of  insolvency  which  had  been  closed  by  the  general  laws;  and 
acts  releasing  a  debtor  imprisoned  on  execution,  and  discharg- 
ing his  body  from  arrest  for  a  limited  time.  All  these  enac^ 
ments,  in  some  of  which  our  own  legislature  has  concurred, 
have  resulted  from  a  want  of  proper  regard  for  those  wise  and 
salutary  restrictions  which  the  framers  of  the  constitution  had 
imposed  upon  the  powers  of  the  legislative  department.  These 
cases  have  passed  in  review  before  the  judicial  tribunals,  and 
have  been  declared  to  be  inconsistent  with  the  principles  of  the 
constitutions  of  the  various  states  in  which  these  questions  haje 
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been  raised;  and  this  course  of  legislation,  it  is  understood,  has 
been  abandoned:  Ward  y.  Barnard,  1  Aik.  121;  Stamford  t« 
Barry,  Id.  814  [15  Am.  Dec.  691];  Tywn  of  Bradford  v.  Brooks^ 
2  Id.  284  [16  Am.  Deo.  715];  KendaU  v.  Dodge,  8  Vt.  360;  ffiU 
T.  Ibwn  of  Sunderland,  Id.  507;  Starr  t.  Bobinson,  1  P.  Chip* 
267  [6  Am.  Dec.  732];  ffolden  t.  James,  11  Mass.  896  [6  Am. 
Dec.  174];  Picquets  Case,  5  Pick.  66;  MerriU  v.  Sherburne,  1 
N.  H.  199  [8  Am.  Deo.  52];  Lewis  v.  Wdiib,  8  Oreenl.  826;  Dwr- 
ham  y.  Leunsion,  4  Id.  140;  Bales  t.  ExmbaU,  2  Chip.  77;  Keith 
T.  Ware,  2  Yt.  174,  and  Lyman  y.  Myvoer,  Id.  617. 

The  counsel  for  the  demandant  urges  upon  us,  that  the  prec- 
edents, or  judicial  decisions,  do  not  stop  here,  but  will  be  found 
to  go  so  far  as  to  embrace  the  case  now  before  the  court.  An 
opinion  is  cited  of  the  justices  of  the  superior  court  of  New 
Hampshire,  published  in  4  N.  H.  672-674,  giyen  in  answer  to 
certain  questions  propounded  to  them  by  the  legislature  of  that 
state,  embracing,  among  others,  the  following:  "  Can  the  legis- 
lature authorize  a  guardian  of  minors,  by  a  special  act  or  resolye, 
to  make  a  yalid  conyeyance  of  the  real  estate  of  his  ward?''  To 
this  question,  thus  submitted,  they  reply,  that  the  legislature 
has  not  constitutional  power  to  pass  such  special  act  or  resolye. 
This  opinion,  from  so  highly  respectable  a  judicial  tribunal,  ia 
certainly  entitled  to  much  consideration.  But  it  is  to  be  boroA 
in  mind,  that  it  is  an  opinion  giyen  upon  an  abstract  question, 
an  esr|>arf^  opinion,  without  hearing  arguments,  without  the  aid 
of  the  learning  and  talent  of  the  bar,  which  so  materially  contrib- 
ute to  the  thorough  sifting  of  a  case,  and  preparing  the  way  for  a 
sound  legal  opinion.  And  we  must  take  it  in  connection  with  the 
opinions  and  adjudications  of  other  judicial  tribunals;  the  law  of 
Massachusetts,  as  long  expounded  and  practiced  upon ;  and  the  re- 
sult to  which  our  own  deliberately  formed  opinions  upon  the  ques- 
tion shall  lead  us.  The  case  of  WaUi/s  Heirs  y.  Kennedy,  2  Yerg. 
664  [24  Am.  Dec.  511],  dted  by  the  demandant's  counsel,  does 
not  seem  to  apply  to  the  general  question  here  raised,  but  rather 
to  an  enactment  restraining  and  regulating  priyate  rights  in  cases 
of  judicial  proceedings. 

To  some  extent  certainly,  a  different  yiew  from  that  taken  of 
this  matter  by  the  court  in  New  Hampshire  has  preyailed.  Thus 
in  the  constitution  of  the  state  of  New  York,  art.  7,  sec.  1,  ia 
contained  the  following  proyision:  ''No  member  of  this  state 
shall  be  depriyed  of  any  of  the  rights  and  priyiloges  secured  to 
any  citizen  thereof,  unless  by  the  law  of  the  land,  or  the  judg- 
ment of  his  peers."    In  the  case  of  Clarke  y.  Van  Surlay,  16 
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Wend.  436,  where  the  rents  and  profits  of  real  estate  were  giveii 
to  a  lather  during  life,  and  the  remainder  in  fee  to  his  ohildren, 
a  private  act  of  the  legislature,  authorizing  a  sale  of  this  estate 
for  the  purpose  of  furnishing  support  for  the  tenant  for  life  and 
his  children,  and  educating  the  children,  was  held  yalid.  The 
question  was  fully  considered  and  ably  discussed  by  Mr.  Justice 
Bronson,  in.  giving  the  opinion  of  the  supreme  court  This  case 
afterwards  came  before  the  court  for  the  correction  of  enors, 
and  the  decision  of  the  supreme  court  was  afSrmed;  OhanoeUor 
Walworth  and  Senator  Yerplanck  concurring  in  the  afSrm- 
ance :  Cochran  t.  Van  Surlay,  20  Wend.  865.  In  the  case  of  Eriq^ 
T.  Euichman,  14  Serg.  &  B.  435,  effect  was  giyen  to  a  private 
statute  authorizing  a  sale  of  lands  by  guardians.  See  also 
Bambatugh  t.  Bambaugh,  11  Id.  191.  In  WiUdnson  y.  LeUmd,  2 
Pet.  627,  a  special  statute  of  the  state  of  Bhode  Island,  ratify- 
ing and  confirming  the  sale  and  conveyance  of  land,  which  had 
been  made  by  an  executor  without  legal  authority,  was  held  to  be 
valid.  The  statutes  in  these  cases,  it  will  be  perceived,  were  ob- 
noxious to  the  same  objection  now  urged  against  the  resolve  be- 
fore us.  They  were  legislating  for  a  particular  case,  dispensing 
with  the  general  standing  law,  in  favor  of  an  individual,  and 
changing  the  legal  title  to  real  estate,  taking  it  from  one  man 
and  vesting  it  in  another,  without  judicial  sentence  or  judgment 
by  his  peers. 

But  a  case  more  in  point,  as  an  authoritative  decision,  is  that 
of  Bice  V.  Parhnwn^  16  Mass.  326,  where  this  court  held  that  the 
legislature  have  authority  to  pass  an  act  licensing  the  sale  of 
real  estate  of  a  minor,  and  this  notwithstanding  they  have,  by  a 
general  act,  delegated  the  same  power  to  the  judicial  courts. 
The  opinion  of  the  court  in  that  case,  as  given  by  the  late  Chief 
Justice  Parker,  is  full  to  the  point  in  controversy.    It  holds  that 
the  power  thus  exercised  is  not  judicial,  ''  for  it  was  not  a  case 
of  controversy  between  parfy  and  party,  nor  is  there  any  decree 
or  judgment  affecting  the  title  to  property.    The  only  object  of 
the  authority  granted  by  the  legislature  vras,  to  transmute  real 
into  personal  estate,  for  piirposes  beneficial  to  all  who  were  in- 
terested therein."    It  is  '^  the  use  of  a  parental  or  tutorial  power. 
It  is,  in  fact,  protecting  him  in  his  property."    Again;  it  was 
there  said  by  the  court,  that  it  was  no  objection,  that  the  legis- 
lature had  before  made  a  general  provision  for  licensing  the  sale 
of  minors'  estates;  nor  that  notice  was  not  given  to  the  minor  be- 
fore passing  the  resolve.    Then  we  have  an  iminterrupted  course 
of  legislation  of  a  similar  character,  for  the  period  of  sizfy-foor 
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years  that  hare  elapsed  since  the  adoption  of  the  constitatioft 
which  is  supposed  bj  the  demandant  to  contain  proTisions  con- 
trolling and  restraining  such  exercise  of  legislature  power.  It 
has  been  again  and  again  said  by  this  court,  and  by  various 
judges,  that  the  construction  of  the  constitution,  given  by  the 
legislature  by  a  long-continued  course  of  legislative  acts,  ought 
to  have  great  weight  in  the  consideration  of  a  question  like  the 
present;  and  is  not  to  be  overruled  unless  manifestly  erroneous. 
The  vast  amount  of  property,  now  held  under  titles  derived  from 
similar  legislative  acts,  should  lead  us  to  proceed  most  cau- 
tiously in  the  investigation  of  this  subject,  and  to  deal  with  it  in 
a  liberal  spirit,  when  called  upon  judicially  to  declare  that  this 
course  of  legislation  conflicts  with  the  constitution,  and  that  all 
the  special  acts  of  this  character  are  of  no  validity.  * 

After  much  reflection  upon  the  subject,  we  are  not  satisfied 
that  the  legislature,  in  passing  this  resolve,  transcended  its  con- 
stitutional powers.  The  act  was  not  a  judicial  one.  The  pro- 
ceeding does  not  deprive  the  x>arty  of  his  property.  The  only 
effect  was  to  change  his  estate  from  real  to  personal  assets;  the 
legal  interest  in  the  property,  or  the  avails  thereof,  being  wholly 
secured  for  his  benefit.  It  was  an  act  passed  by  the  legislature 
upon  the  application  of  Davison's  guardian,  the  person  whom 
the  law  had  placed  as  the  legal  representative  to  watch  over  and 
protect  the  interest  of  the  ward,  and  must  be  assumed  to  have 
been  done  not  adversely  to  his  interest,  but  for  his  benefit.  We 
think  the  same  principles  which  were  applied  in  Rice  v.  Parh' 
man  must  be  adopted  here,  and  will  govern  the  present  case. 

The  effect  which  has  been  judicially  given  to  other  legislative 
acts,  equally  or  more  obnoxious  to  the  objection  of  being  in  vio- 
lation of  the  same  provisions  of  the  constitution,  is  also  a  fit 
subject  for  our  consideration,  in  deciding  the  present  case. 
Thus  it  has  been  held,  that  the  legislature  may  constitutionally 
enact  laws  to  render  valid  and  legal  the  doings  of  public  officers; 
to  confirm  the  acts  of  towns  and  other  corporations,  invalid  for 
some  informality;  although  by  such  enactments  individuals  may 
be  deprived  of  rights  previously  vested:  Walter  v.  Bacons  8  Mass. 
468;  Paiiersan  v.  PhUbraok,  and  Locke  v.  Dane,  9  Id.  151,  360. 
The  decisions  as  to  the  act  of  1785,  c.  62,  sec.  4,  prescribing  a  new 
role  of  law  as  to  estates  in  joint  tenancy,  were,  that  although 
extending  to  past  grants  and  devises,  yet  it  was  constitutional. 
It  was  said  by  Parsons,  0.  J.,  in  Holbrook  t.  Finney^  4  Id.  568 
[8  Am.  Deo.  243],  *'  there  seems  to  be  no  constitutional  objec* 
tion  to  the  power  of  the  legislature  to  alter  a  tenure,  by  substi- 
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fating  another  more  beneficial."  See  also  Atmable  y.  PaU^,  8 
Pick.  868.  Yethereieasachangeof  tenure,  and  it  might  be,  in 
some  oases,  a  mat<ftria1  one  to  the  interestB  of  the  party,  whether 
the  estate  was  to  be  held  in  joint  tenancy  or  tenancy  in  conmion. 
These  cases  tend  strongly  to  show  the  views  which  have  been 
taken  by  the  court  of  questions  of  this  general  chazaeter,  and 
eonfirm  us  in  the  opinion  that  acts  of  the  l^gislatare  are  not  to 
be  set  aside  as  unconstitutional,  unless  most  dearly  in  confiioi 
with  the  provisions  of  the  constitution. 

We  have  not  thought  it  necessary  to  consider  particularly  one 
point  somewhat  discussed  upon  the  argument  of  the  case,  yiz., 
whether  the  legislature  had,  by  the  general  laws  of  the  oonmion- 
wealth  in  force  at  the  time  of  passing  this  resolye,  given  author- 
ity to  the  courts,  or  any  of  them,  to  grant  license  to  a  guardian  to 
sdl  real  estate  for  the  purpose  for  which  this  sale  was  authorized 
and  made.  It  would  seem  doubtful  whether  such  sale  could 
have  been  authorized  by  the  general  laws;  it  being  to  raise  money 
to  pay  off  a  mortgage  on  other  real  estate  of  the  ward,  and  it  not 
appearing  that  the  ward  was  personally  liable  for  the  debt 
secured  by  that  mortgage.  It  was  a  case  at  least  of  doubtful 
authority,  and  furnished  so  far  a  special  reason  for  a  particular 
act.  But  upon  the  authority  of  Bice  v.  Parkman,  if  it  were 
other^vise,  the  result  could  not  be  affected. 

Another  objection  taken  to  the  validity  of  the  conveyance 
under  which  the  tenants  claim  is,  that  William  T.  Spear  was 
not  the  legally  constituted  guardian  of  Andrew  0.  Davison. 
The  objection  arises  from  the  supposed  want  of  notice  of  the 
proceedings  in  the  probate  court.    No  such  objection  exists 
here  as  was  found  in  the  cases  of  Chase  y.  HaJthaway^  14  Mass. 
222,  and  ffathatoay  y.  Clark,  5  Pick.  490.    Here  was  due  notice 
of  the  proceedings  before  making  inquisition;  and  the  only 
alleged  defect  in  the  subsequent  proceedings  is  the  want  of 
notice  from  the  probate  court  of  the  time  when  the  decree  of 
the  court,  upon  the  question  on  which  it  had  fully  heard  all  the 
parties,  should  be  entered.    We  think  this  should  not  vacate 
the  decree  appointing  a  guardian.    The  parties  interested  should, 
so  far  as  necessary,  give  their  attendance  in  court,  or  take  other 
proper  means  to  be  informed  as  to  the  time  when  judgment  is 
to  be  pronounced  in  a  case  pending  in  court,  which  has  been 
heard,  and  only  awaits  the  decision  of  the  judge.     In  the  court 
of  probate,  it  is  even  less  necessary  for  the  securiiy  of  a  parfy 
than  in  other  courts,  that  the  precise  time  of  the  entering  of 
judgment  should  be  notified  to  him,  as  the  party  aggrieved  may 
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file  his  appeal  after  the  adjournment  of  the  court;  and  in  case 
of  omiaaion  to  enter  it,  through  any  aooident  or  mistake,  the 
statute  giTes  him  the  further  right  to  petition  this  court  for 
leare  to  enter  an  appeal  out  of  the  prescribed  rule  in  other  cases. 
^Whether  a  resolve  of  the  legislature  would  be  avoidable  on  this 
ground,  or  whether  a  sale  bj  a  guardian  de  facto,  and  who  was 
authorized  to  make  such  sale,  by  the  express  recital  of  his  char- 
acter acr  guardian  in  the  resolve,  would  not  be  good  and  valid 
in  law  to  vest  the  estate  in  the  purchaser,  we  have  not  thought 
necessary  to  consider;  as  we  are  of  opinion  that  Mr.  Spear  was 
legally  appointed  goardian  to  Davison. 
Demandant  nonsuit. 

SraciAL  Statuts  AuTHOBi£iHa  Saub  or  Land  or  Wabd,  or  of  a  de* 
eeated  penon,  oonsfcitiitiaiutlity  of:  See  Oochran  v.  Van  Surlay^  82  Am.  Deo« 
670,  ftnd  the  note  thereto,  diecusing  this  subjeet.  See  also  Ltuie  ▼.  Domuui,. 
36  Id.  543,  and  other  cases  cited  in  the  note  thereto.  That  a  special  statnte 
authorizing  the  sale  of  land  of  a  minor  or  lunatic,  or  of  a  decedent's  estate  by 
a  guardian  or  executor,  and  the  investment  of  the  proceeds  on  the  same  trusts. 
Is  valid,  is  held,  citing  the  principal  case,  in  Sokier  v.  Meuaachuaetts  Cfeneral 
Jlotpital,  3  Cush.  483;  Fanter  v.  Ibrster,  129  Mass.  664;  Brenham  v.  Deurid' 
•on,  51  Gal.  352,  359;  Thurston  v.  Thurston^  6  R.  I.  296;  Jlojft  v.  Sprague, 
103  U.  S.  635.  So  a  statute  authorizing  the  sale  of  property  held  in  trust 
for  a  religious  society,  and  the  reinvestment  of  the  proceeds  upon  the  same 
trusts,  where  there  is  no  other  method  of  conveying  the  property:  Sohier  v. 
Triniiy  Church,  109  Mass.  17.  So  of  other  trust  estates:  Clarke  v.  JIafes,  0 
€(ray,  428.  The  case  is  cited  also,  arguendo,  in  deciding  in  favor  of  the  oom- 
«titntionality  of  a  special  act  to  confirm  a  prior  sale  and  conveyance  of  a 
homestead  by  a  husband  in  which  the  wife  did  not  join:  WUdet  v.  Foiteoor- 
ilw,  15  Id.  148.  But  a  statute  taking  away  a  right  of  action  already  aoomed 
Is  unoonstitntional:  Ihntter  v.  /brster,  129  Mass.  564. 

Afpointmbnt  or  Oitakdiak,  Notiok  or  Appuoation  ids,  Esbkntiali 
See  HutehiM  v.  Johnson,  30  Am.  Dec.  622.  As  to  the  neoessity  of  notice  to 
tender  an  appointment  of  guardian  ad  litem  valid,  see  Orant  v.  Van  Schoof^ 
koven,  37  Id.  393;  Shaker  v.  CkUes,  38  Id.  164.  In  Brigham  v.  BoOon  etc 
R,  R,  Co,,  102  Mass.  18,  the  principal  case  is  cited  to  the  point  that  notioe 
of  all  the  various  steps  in  proceedings  for  the  appointment  of  a  guardian  for 
a  lunatic  is  not  necessary  to  make  the  appointment  valid. 
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17  MsTGAX.r,  476.] 

fisDSEMXD  BAinc-NOTEs  ABK  SUBJECTS  or  Labcent  whilo  in 

the  issuing  bank  under  the  Massachusetts  statute. 
TiHEr  Stxauno  Bank-notes  in  One  Countt  and  Gabbtino  Them  nrao 

Another  may  be  prosecuted  in  the  latter  county. 

Indictment  for  stealing  certain  bank  bills  which  had  been  re- 
deemed by  the  issuing  bank,  and  were  in  the  custody  of  its 
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agents.  The  evidence  was  that  the  notes  were  stolen  by  the  de-^ 
fendant  in  Norfolk  and  brought  by  hiui  into  SnfTblk,  where  the* 
indictment  was  fonnd.  The  judge  instructed  tlio  jury  that  if 
they  believed  these  facts  the  defendant  oonld  be  convicted  in 
Suffolk^  and  he  was  accordingly  convicted.  The  case  vras  snb-^ 
mitted  to  this  court  on  exceptions  to  Qnb  instraotions. 

E,  2>.  Sohier,  for  the  defendant. 

8.  2>.  Parker,  for  the  commonwealth. 

By  Oonrty  Shaw,  0.  J.  No  question  was  made  at  the  aign* 
menty  though  it  was  open  on  the  exceptions,  whether  bank  bills^ 
after  they  are  redeemed  by  the  bank,  are  the  subject  of  larceny. 
Bank-notes  are  expressly  made  the  subject  of  larceny  by  the  re- 
vised  statutes,  c.  126,  sec.  17.  Is  there  any  implied  exception 
of  bank-notes  redeemed  by  the  bank  issuing  them?  We  think 
not.  The  bank,  in  the  present  instance,  were  owners  of  the 
paper,  which  was  of  some  value  to  be  re-issued,  and  they  had 
the  actual  possession,  by  their  agent,  and  the  perfect  right  of 
possession.  But  a  consideration  of  more  importance  is,  that 
notwithstanding  the  bills  were  stolen,  yet,  on  being  passed  to  a 
bona  fide  holder,  the  bank  would  have  been  bound  to  him  for 
the  payment  of  them,  in  the  same  manner  as  if  they  had  not 
been  redeemed.  The  injury  to  the  bank  is  therefore  the  same: 
Bex  V.  Clark,  Buss.  &  By.  181 ;  UnUed  StaJtee  v.  MouUcn,  5  Mason, 
651. 

But  the  principal  question  raised  veas  whether,  if  bank-note^ 
were  stolen  in  another  county  and  brought  by  the  thief  into  this, 
he  could  be  prosecuted  in  this  The  general  rule  was  admitted, 
but  it  was  supposed  to  apply  only  to  cases  of  stealing  property 
which  is  the  subject  of  larceny  at  common  law,  and  not  to  extend 
to  bank-notes,  the  stealing  of  which  is  made  larceny  by  statute. 
We  are  of  opinion  that  there  is  no  ground  for  this  distinction, 
either  in  principle  or  upon  the  authorities.  The  ground  upon 
which  the  general  rule  proceeds  is,  that  it  is  a  larceny  iq  both 
counties.  In  contemplation  of  law,  after  the  felonious  taking, 
the  goods  are  still  the  property  of  the  owner,  and  he  has  the 
lawful  right  of  possession;  and  therefore,  any  act  of  guilty  pos- 
session and  removal  is  a  new  and  continued  larceny:  2  Easfs  P. 
0.  771;  Commonwealth  v.  Andrews,  2  Mass.  14  [3  Am.  Dec.  17]; 
CommcnweaJih  v.  DewiU,  10  Id.  154.  The  principle  on  whicb 
this  rule  is  founded  extends  as  well  to  bank-notes,  and  other 
property  made  subject  to  larceny  by  statute,  as  to  goods  which 
axe  the  subject  of  larceny  at  common  law.    In  one  of  the  Eng- 
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liah  oases,  it  api>6ars  that  where  a  promissoiy  note  was  stolen  m 
Yorkshire  and  carried  into  Durham,  the  thief  was  conyicted  in 
Durham.  The  point  reserved  was,  not  whether  he  could  be  con- 
victed on  account  of  the  nature  of  the  property,  but  on  account 
of  the  lapse  of  time  between  the  stealing  in  one  county  and  the 
detection  in  the  other.  No  question  was  made  of  the  former 
point:  Bex  y.  Parbin,  1  Moo.  0.  0.  45. 

Perhaps  the  supposed  distinction  has  arisen  out  of  an  excep- 
tion of  this  kind,  namely,  that  where  the  theft  committed  wa» 
not  within  the  jurisdiction  of  the  common  law,  but  the  stolen 
articles  were  brought  into  a  county,  the  court  would  not  hold  it 
larceny  in  such  county;  as  where  the  theft  was  on  the  high  sea» 
and  within  the  jurisdiction  of  the  admiralty :  1  Hawk. ,  o.  88,  sec. 
52.  So  if  the  theft  be  in  a  foreign  jurisdiction;  as  in  Scotland 
or  Ireland:  2  Buss  on  Crimes,  Isted.,  1158.  Probably  it  is^ 
founded  on  the  notion  that  the  common  law  can  not  take  notice' 
of  what  constitutes  larceny  under  another  jurisdiction.  But 
this  applies  solely  to  the  point,  that  the  place  of  the  larceny  is  not 
within  the  jurisdiction  of  the  common  law,'  and  does  not  afifect 
the  question,  whether  stealing  such  property  is  larceny  by  com- 
mon law  or  by  statute.  It  may  be  proper  to  add,  that  it  haa 
been  repeatedly  decided  in  this  commonwealth,  that  the  law  will 
so  far  take  notice  of  what  constitutes  larceny  in  any  state  of  this 
union,  that  if  goods  are  stolen  in  another  state,  and  are  brought 
by  the  thief  into  this,  it  is  a  continuing  larceny  here,  and  the  thief 
may  be  convicted  and  punished  here:  ComnumweaUh  v.  CvUivs^ 
1  Mass.  116;  CommonweaUh  v.  Atidreios,  2  Id.  14  [8  Am.  Deo. 
17].  So  where  goods  were  stolen  by  two  persons  in  the  county 
of  S.,  and  were  carried  by  one  of  them  into  the  county  of  C, 
and  afterwards  the  other  followed  into  the  county  of  C,  and 
there  assisted  in  the  custody  and  disposal  of  the  goods,  it  was^ 
held  that  both  were  guilty  of  larceny  in  the  latter  county:  Com- 
monweaUh  v.  Dewitt,  10  Id.  154. 

The  exceptions  are  overruled;  but  as  sentence  has  already 
been  passed,  no  further  judgment  is  necessary. 


Choses  IK  Action  wsbb  not  Subjects  or  Labcent  at  common  law,  and  ii 
has  been  held  that  a  statute  making  promissory  notes  subjects  of  larceny 
does  not  extend  to  bank-notes:  Ctdp  v.  State,  26  Am.  Dea  357. 

Thief  Stbauno  Propxbtt  in  One  Stats  and  Casrtino  it  to  Another 
may  be  indicted  lor  the  larceny  in  the  latter  state:  State  v.  EUia,  8  Am.  Dec 
175;  Statev.Seay,  20  Id.  eid.  Contra,  ^Sltate  v.  Proton,  lid.  548.  InStaUv. 
Douglass,  35  Id.  248,  it  is  held  that  where  goods  are  stolen  in  one  county  and 
wiried  to  another,  an  indictment  will  lie  in  either  county. 
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[7  Mboaw,  flOO.) 

BlOBT  OF  PBRncnoET  Ghauubngs  mubt  bi 
nov  of  a  joror  m  to  his  bias  or  opinioDB. 

Wxnnss  n  LfooMPinRT  Who  has  bxbv  Oohvici'Kd  of  reoelTing  flolis 
goods  knowing  them  to  haTo  bosn  stolen. 

To  GoiranTUTB  C^tAoar  to  OoMmT  GBim  the  aoonssd  must  possess  iatBUi* 
gsnoe  enough  to  hurt  a  oriminsl  intent*  and  if  his  mental  powers  are  so 
dsfident  that  he  has  no  will,  oonsdenos^  or  oontroUing  mental  power,  or 
if  through  the  ororwhelming  violenoe  of  mental  disaesa  his  intelleotnsl 
power  is  for  the  time  obliterated,  he  is  not  a  responsible  moral  agent  and 
is  not  criminally  liaUe  for  his  acts. 

Pabsial  LraANirr  Don  not  Rkusyx  a  party  from  criminal  liability  for  an 
aot^  if  he  has  saffioient  capacity  to  distingnidi  between  right  and  wrong 
as  to  that  act,  a  knowledge  that  it  is  wrong  and  criminal,  and  mental 
power  saffident  to  apply  that  knowledge  to  his  own  case,  and  to  know 
that  if  he  does  the  act  he  will  do  wrong,  and  receive  punishment. 

Pabtial  ImANiTT  G0N8I8TINO  ov  Mblavoholt,  Aooompanied  b7  Diur« 
■lOK,  of  such  a  nature  that  under  its  influence  the  party  has  a  real  and 
firm  belief  of  some  fact  not  true  in  itself,  but  which,  if  tme,  would  ex* 
cuse  his  act,  relieves  him  from  criminal  liability  therefor. 

pABTT  GoHMirnKG  HoMioiDS  UMDKB  Ukoontbollablb  Imfitlsx,  overbear- 
ing reason  and  memory  for  the  time  being,  and  resulting  from  a  diseased 
state  of  mind,  accompanied  by  delusion,  the  known  tendency  of  which 
state  of  mind  is  to  bresk  out  into  acts  of  violence,  is  not  criminally  lia* 
ble  therefor. 

Pbuumftion  is  that  Accused  was  ov  Souiid  Mind  at  the  time  of  com* 
mitting  an  act  for  which  he  is  indicted,  and  to  entitle  him  to  an  acquittal 
on  the  ground  of  insanity,  he  must  overcome  that  presumption  by  satis- 
&otory  proof  arising  out  of  evidence  introduced  either  by  himself  or  hj 
the  prosecution. 

Opinions  ov  PaonssioNAL  Mbn  on  Qitistion  ov  Inbanitt,  based  upon 
&ota  proved  at  the  trial,  without  any  personal  ezamiaation  of  the  party, 
are  competent  evidence. 

Pbovbsbional  WiTNsaaBs  ari  not  to  Judos  ov  thb  Truth  ov  Tssn- 
MONT,  upon  which  their  opinions  on  a  question  of  insanity  are  based. 

pBOPXR  Question  to  Put  to  Medical  Expert,  whose  opinion  is  sought  on 
a  question  of  insanity,  is  to  ask  him,  if  the  symptoms  and  indications, 
testified  to  by  other  witnesses,  are  proved  to  the  satisfaction  of  the  jury, 
whether  in  lus  opinion  the  party  was  insane,  and  what  was  the  nature  of 
his  insanity;  what  state  of  mind  the  symptoms  indicate,  and  what  the 
witness  would  expect  the  party's  conduct  to  be  if  the  party  would  be  in 
any  suppoeed  circumstances. 

Preponderance  ov  Evidence  ov  Insanitt  ov  Aocused  is  sufficient  to  wai^ 
rant  an  acquittal. 

Indiothsnt  for  murder.  The  aocused  was  a  prisoner  in  the 
state  prison,  and  had  killed  the  warden  of  the  prison.  The  de- 
lense  was  insanity.    The  evidence  of  a  number  of  professional 
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witnesses  was  admitted  on  the  question  of  insanity.  In  the 
oonrse  of  the  trial  a  question  arose  as  to  whether  or  not  the 
right  of  peremptoxy  challenge  of  a  joror  most  be  exercised  be- 
fore he  was  examined.  Another  question  was  as  to  the  compe* 
tenoy  of  a  certain  witness  for  the  defense,  objected  to  by  the 
commonwealth  on  the  ground  of  his  haying  been  convicted  of 
leceiTing  stolen  goods,  knowing  them  to  be  stolen.  On  these 
questions  the  court  ruled  as  follows: 

By  OouBT.  1.  Notwithstanding  the  decision  in  OommonweaUh 
y.  Knapp,  9  Pick.  496  [20  Am.  Dec.  491],  the  right  of  peremp- 
tory challenge,  if  exercised  at  all,  must  be  exercised  in  the  first 
instance,  before  the  juror  is  interrogated  as  to  his  bias  or  opin- 
ions. 2.  A  witness  who  has  been  conyicted  of  receiying  stolen 
goods,  knowing  them  to  haye  been  stolen,  is  incompetent/ 
Though  there  is  no  known  adjudication  on  this  precise  ques- 
tion, yet,  whether  the  nature  and  aggravation  of  the  offense  or 
its  moral  turpitude  and  statute  punishment  are  consideredi  it 
renders  the  conyict  infamous. 

The  following  charge  to  the  juryyras  deliyered«  after  argument 

hj 

S.  2>.  Farber,  for  the  commonwealth,  and 

O.  T.  Bigdow  and  O.  Bemis,  for  the  defendant. 

By  Oourt,  Shaw,  0.  J.  In  order  to  constitute  a  crime,  a  per- 
son must  haye  intelligence  and  cax>acity  enough  to  haye  a  crim- 
inal intent  and  purpose;  and  if  his  reason  and  mental  powers 
are  either  so  deficient  that  he  has  no  will,  no  conscience  or  con- 
trolling mental  power,  or  if,  through  the  oyerwhelming  yiolence 
of  mental  disease,  his  intellectual  power  is  for  the  time  oUi^ 
erated,  he  is  not  a  responsible  moral  agent,  and  is  not  punishable 
for  criminal  acts.  But  these  are  extremes  easily  distinguished, 
and  not  to  be  mistaken.  The  diffiouliy  lies  between  these  ex- 
tremes, in  the  cases  of  partial  insanity,  where  the  mind  may  be 
clouded  and  weakened,  but  not  incapable  of  remembering,  rea- 
fioning,  and  judging,  or  so  peryerted  by  insane  delusion,  as  to 
act  under  false  impressions  and  infiuences.  In  these  cases,  the 
rule  of  law,  as  we  understand  it,  is  this:  A  man  is  not  to  be 
excused  from  responsibiliiy,  if  he  has  capacity  and  reason  sufB« 
cient  to  enable  him  to  distinguish  between  right  and  wrong,  as 
to  the  particular  act  he  is  then  doing;  a  knowledge  and  con- 
sciousness  that  the  act  he  is  doing  is  wrong  and  criminal,  and 
will  subject  him  to  punishment.  In  order  to  be  responsible,  he 
must  haye  sufficient  power  of  memory  to  recollect  the  relation 
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in  which  he  stuids  to  others,  and  in  which  others  stand  to  him^ 
that  the  act  he  is  doing  is  contmzy  to  the  plain  dictates  of  jus- 
tioe  and  right,  injurious  to  others,  and  a  violation  of  the  dic- 
tates of  dniy.    On  tiie  contmzy,  although  he  may  be  laboiing- 
under  partial  insanity,  if  he  still  understands  the  nature  and 
character  of  his  act,  and  its  consequences;  if  he  has  a  knowl- 
edge that  it  is  wrong  and  criminal,  and  a  mental  power  sufficient 
to  apply  that  knowledge  to  his  own  case,  and  to  know  that,  if  ha 
does  the  act,  he  will  do  wrong  and  receive  punishment;  such 
partial  insanity  is  not  sufficient  to  exempt  him  from  responsi- 
bility for  crimixial  acts.    If  then  it  is  proved  to  the  satisfaction 
of  the  jury,  that  the  mind  of  the  accused  was  in  a  diseased  and 
unsound  state,  the  question  will  be,  whether  the  disease  existed 
to  so  high  a  degree,  that  for  the  time  being  it  overwhelmed  the 
reason,  conscience,  and  judgment,  and  whether  the  prisoner,  in 
committing  the  homicide,  acted  from  an  irresistible  and  uncon* 
trollable  impulse:  if  so,  then  the  act  was  not  the  act  of  a  Tolun* 
taiy  agent,  but  the  involuntary  act  of  the  body,  without  the  con- 
currence of  a  mind  directing  it. 

The  character  of  the  mental  disease,  relied  upon  to  excuse  the 
accused  in  this  case,  is  partial  insanity,  consisting  of  melancholy, 
accompanied  by  delusion.  The  conduct  may  be  in  many  re- 
spects regular,  the  mind  acute,  and  the  conduct  apparently  gov- 
erned by  rules  of  propriety,  and  at  the  same  time  there  may  be 
insane  delusion,  by  which  the  mind  is  perverted.  The  most 
common  of  these  cases  is  that  of  monomania,  when  the  mind 
broods  over  one  idea  and  can  not  be  reasoned  out  of  it.  This 
may  operate  as  an  excuse  for  a  criminal  act  in  one  of  two  modes. 
1.  Either  the  delusion  is  such  that  the  person  under  its  influence 
has  a  real  and  firm  belief  of  some  fact,  not  true  in  itself,  but 
which,  if  it  were  true,  would  excuse  his  act:  as  where  the  belief 
is,  that  the  party  killed  had  an  immediate  design  upon  his  life,, 
and  under  that  belief  the  insane  man  kills  in  supposed  self- 
defense.  A  common  instance  is  where  he  fully  believes  that  the 
act  he  is  doing  is  done  by  the  immediate  command  of  Qod,  and 
he  acts  under  the  delusive  but  sincere  belief  that  what  he  is  do- 
ing is  by  the  command  of  a  superior  power,  which  supersedes  all 
human  laws,  and  the  laws  of  nature.  2.  Or  this  state  of  delu- 
sion indicates,  to  an  experienced  person,  that  the  mind  is  in  a 
diseased  state;  that  the  known  tendency  of  that  diseased  state  of 
the  mind  is  to  break  out  into  sudden  paroxysms  of  violence,  vent- 
ing itself  in  homicide  or  other  violent  acts  towards  friend  or  foe 
indiscriminately;  so  that  although  there  were  no  previous  indi* 
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<sation8  of  violenoe^  yet  the  subsequent  act^  coxmeotiiig  itself 
\ntix  the  preTious  symptoms  and  indications,  will  enable  an  ex- 
perienced person  to  say  that  the  outbreak  was  of  such  a  charac- 
ter, that  for  the  time  being  it  must  have  overborne  memory  and 
reason;  that  the  act  was  the  result  of  the  disease  and  not  of  a 
mind  capable  of  choosing;  in  short,  that  it  was  the  result  of  un- 
controllable impulse,  and  not  of  a  person  acted  upon  by  mo- 
tives, and  governed  by  the  will. 

The  questions,  then,  in  the  present  case,  will  be  these:  1. 
Was  there  such  a  delusion  and  hallucination?  2.  Did  the 
accused  act  under  a  false  but  sincere  belief  that  the  warden  had 
a  design  to  shut  him  up,  and,  under  that  pretext,  destroy  his 
life;  and  did  he  take  this  means  to  prevent  it?  8.  Are  the  facts 
of  such  a  character,  taken  in  connection  with  the  opinions  of  the 
professional  witnesses,  as  to  induce  the  jury  to  believe  that  the 
accused  had  been  laboring  for  several  days  under  monomania* 
attended  with  delusion;  and  did  this  indicate  such  a  diseased 
state  of  the  mind,  that  the  act  of  killing  the  warden  was  to  be 
<^nsidered  as  an  outbreak  or  paroxysm  of  disease,  which  for 
the  time  being  overwhelmed  and  superseded  reason  and  judg- 
ment, so  that  the  accused  was  not  an  accoimtable  agent?  If 
such  was  the  case,  the  accused  is  entitled  to  an  acquitial;  other- 
wise, as  the  evidence  proves  beyond  all  doubt  the  fact  of  killing, 
without  provocation,  by  the  use  of  a  deadly  weapon,  and  attended 
with  circumstances  of  violence,  cruelty,  and  barbarity,  he  must 
undoubtedly  be  convicted  of  willful  murder.  The  ordinary  pre- 
sumption is,  that  a  person  is  of  sound  mind,  imtil  the  contrary 
apX>cars;  and  in  order  to  shield  one  from  criminal  resx>on8ibility9 
the  presumption  must  be  rebutted  by  proof  of  the  contrary, 
satisfactory  to  the  jury.  Such  proof  may  arise,  either  out  of  the 
evidence  offered  by  the  prosecutor  to  establish  the  case  against 
the  accused,  or  from  distinct  evidence  offered  on  his  part;  in 
-either  case,  it  must  be  sufficient  to  establish  the  fact  of  insanity; 
otherwise,  the  presumption  will  stand. 

The  opinions  of  professional  men  on  a  question  of  this  de- 
scription are  competent  evidence,  and  in  many  cases  are  entitled 
to  great  consideration  and  respect.  The  rule  of  law,  on  which 
this  proof  of  the  opinion  of  witnesses,  who  know  nothing  of  the 
actual  facts  of  the  case,  is  founded,  is  not  peculiar  to  medical 
testimony,  but  is  a  general  rule,  applicable  to  all  cases,  where 
the  question  is  one  depending  on  skill  and  science  in  any  par* 
ticular  department.  In  general,  it  is  the  ppinion  of  the  jury 
"which  is  to  govern,  and  this  is  to  be  formed  upon  the  proof  of 
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facts  laid  before  them.  But  some  questions  lie  beyond  the  Bcop« 
of  the  observation  and  experienoe  of  men  in  general,  but  are 
quite  within  the  observation  and  experience  of  those  whose  pe- 
culiar pursuits  and  profession  have  brought  that  class  of  facts 
frequently  and  habitually  under  their  consideration.  Shipmas- 
ters and  seamen  have  peculiar  means  of  acquiring  knowledge 
and  experience  in  whatever  relates  to  seamanship  and  nautical 
skill.  When,  therefore,  a  question  arises  in  a  court  of  justice 
upon  that  subject,  and  certain  facts  are  proved  by  other  wit- 
nesses, a  shipmaster  may  be  asked  his  opinion  as  to  the  charac- 
ter of  such  facts.  The  same  is  true  in  regard  to  any  question  of 
science,  because  persons  conversant  with  such  science  have  pe- 
culiar means,  from  a  larger  and  more  exact  observation,  and 
long  experience  in  such  department  of  science,  of  drawing  cor- 
rect inferences  from  certain  facts,  either  observed  by  themselves 
or  testified  to  by  other  witnesses.  A  familiar  instance  of  the 
application  of  this  principle  occurs  very  often  in  cases  of  homi- 
cide, when,  upon  certain  facts  being  testified  to  by  other  wit- 
nesses, medical  persons  are  asked,  whether  in  their  opinion  a 
particular  wound  described  would  be  an  adequate  cause,  or 
whether  such  wound  was,  in  their  opinion,  the  actual  cause  of 
the  death,  in  the  particular  case.  Such  question  is  commonly 
asked  without  objection;  and  the  judicial  proof  of  the  fact  of 
killing  often  depends  wholly  or  mainly  upon  such  testing  of 
opinion.  It  is  upon  this  ground,  that  the  opinions  of  witnesses, 
who  have  long  been  conversant  with  insanity  in  its  various  f  onus, 
and  who  have  had  the  care  and  superintendence  of  insane  per- 
sons, are  received  as  competent  evidence,  even  though  they  have 
not  had  opportunity  to  examine  the  particular  patient,  and  ob- 
serve the  symptoms  and  indications  of  disease,  at  the  time  of 
its  supposed  existence.  It  is  designed  to  aid  the  judgment  of 
the  jury,  in  regard  to  the  influence  and  effect  of  certain  facts, 
whidh  lie  out  of  the  observation  and  experience  of  persons  in 
general.  And  such  opinions,  when  they  come  from  persons  of 
great  experience,  and  in  whose  correctness  and  sobriety  of  judg- 
ment just  confidence  can  be  had,  are  of  great  weight,  and  de- 
serve tiie  respectful  consideration  of  a  jury.  But  the  opinion  of 
a  medical  man  of  small  experience,  or  of  one  who  has  crude  and 
visionary  notions,  or  who  has  some  favorite  theory  to  support, 
is  entitled  to  very  little  consideration.  The  value  of  such  testi- 
mony will  depend  mainly  upon  the  experience,  fidelity,  and  im- 
partiality of  the  witness  who  gives  it. 
One  caution,  in  regard  to  this  point,  it  is  proper  to  give. 
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Even  where  the  medical  or  other  professional  witnesses  have  at- 
tended the  whole  trial,  and  heard  the  testimony  of  the  other 
witnesses,  as  to  the  facts  and  circumstances  of  the  case,  thej  are 
not  to  judge  of  the  credit  of  the  witnesses,  or  of  the  truth  of  the 
(acts  testified  hj  others.  It  is  for  the  jury  to  decide  whether 
such  facts  are  satisfactorily  proved.  And  the  proper  question 
to  be  put  to  the  professional  witnesses  is  this:  If  the  symptoms 
and  indications  testified  to  by  other  witnesses  are  proved,  and  if 
the  jury  are  satisfied  of  the  truth  of  them,  whether,  in  their 
opinion,  the  pariy  was  insane,  and  what  was  the  nature  and 
character  of  that  insanity;  what  state  of  mind  did  they  indicate; 
and  what  they  would  expect  would  be  the  conduct  of  such  a  per- 
son, in  any  supposed  circumstances:  See  Bex  v.  Searle,  1  Moo. 
&  B.  75. 

The  jury,  after  being  in  consultation  several  hours,  came  into 
court,  and  asked  instructions  upon  these  two  questions:  *'  Must 
the  jiuy  be  satisfied,  beyond  a  doubt,  of  the  insanity  of  the 
prisoner,  to  entitle  him  to  an  acquittal?  And  what  degree  of 
insanity  will  amount  to  a  justification  of  the  offense  ?"  In*  an- 
swer to  the  first  of  these  questions,  the  chief  justice  repeated  his 
former  remarks  on  the  same  point,  and  added  that  if  the  pre- 
ponderance of  the  evidence  was  in  favor  of  the  insanity  of  the 
prisoner,  the  jury  would  be  authorized  to  find  him  insane.  In 
answer  to  the  second  question,  the  chief  justice  added  nothing 
to  the  instructions  which  he  had  previously  given. 

The  jury  afterwards  returned  a  verdict  of  ''Not  guilty,  by 
reason  of  insanity." 

PXBEMPTOST  Challenqs  ov  Jurob,  whxn  ALLOWED:  See  OommonwetiUk 
T.  Knappf  20  Am.  Deo.  491.  To  the  point  that  in  MasBaohnaetts  a  peremp- 
tory challenge  of  a  juror  in  a  capital  caae  must  be  taken  before  the  juror  ia 
examined  as  to  his  interest,  bias,  and  opinions,  the  principal  case  is  cited  in 
OommonweaUh  v.  McElhaney,  111  Mass.  439;  St€Ue  v.  Cameron,  2  Chand. 
(Wis.)  178;  StaU  v.  Pritchard,  15  Nev.  90.  But  it  ia  otherwise  in  Xevada: 
See  caae  last  cited. 

Iksanitt  as  Devensb  to  Indiotmbnt  for  Gbims:  For  an  extended  dis- 
onasion  of  this  subject  see  the  note  to  State  v.  Marler,  36  Am.  Dec.  402.  The 
principal  caae  ia  a  leading  authority  on  this  point,  and  is  reported  with  an  ex- 
tended note  in  1  Bennett  &  Heard's  Lead.  Grim.  Gas.  94.  It  is  cited  and 
commented  on  and  explained,,  on  the  point  as  to  what  constitutes  a  proper 
test  of  exonerative  insanity  in  criminal  cases,  in  United  States  v.  Jlolmes,  1 
Cliff.  120,  121.  In  People  v.  Oarbutt,  17  Mich.  23,  and  King  v.  State,  9  Tex. 
App.  554,  it  ia  held,  citing  CommoniMdUh  t.  Rogers,  that  the  burden  of  proof 
as  to  the  insanity  of  the  defendant  in  a  criminal  case  is  on  the  prosecution, 
though  the  defendant  must  take  the  initiative.  But  in  People  v.  Myers,  20 
CaL  520,  it  is  held,  also  citing  the  principal  case,  that  the  burden  of  proof  ii 
)n  the  defendant. 
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0FU7I0KS  OF  WITNI88I8  AS  EVIDXNOX  OV  QfTISnOV  aw  iNSAlVITr;  See 

4nion  v.  Barher,  6  Am.  Deo.  68,  and  note;  ffaihom  t.  King^  5  Id.  106;  Cframi 
T.  Thompaon,  10  Id.  119;  RtuMer  v.  TVi^on,  Id.  444;  Jtutne  t.  ZShik,  21  Id. 
132;  Doe  ex  dem.  StOUm  ▼.  Beagan,  83  Id.  466.  In  BeaMm  t.  OiMtte,  12 
Mioh.  606,  the  doctrine  of  OommonweaUh  ▼.  Rogen,  on  this  pdnt^  Is  ap- 
.proved. 

Opinioxs  of  Wmnnsis  as  Eyiosnox  Gsnxballt:  See  Jeffemm  Ine,  Co, 
▼.  Cotheal,  22  Am.  Dea  667,  and  other  cases  cited  in  the  note  thereto.  See, 
also,  Irieh  y.  Smith,  11  Id.  648;  Kellogg  v.  KroMter,  16  Id.  480;  Simpeon  v. 
/WfeB,  Id.  602;  Stale  ▼.  Tutt,  21  Id.  608;  Harbiaon  v.  i^mon,  23  Id.  376.  In 
The  Clement,  2  Cart.  369,  Commonwealth  ▼.  Hogen  is  cited  to  the  point  that 
the  opinion  of  an  expert,  to  be  admissible,  must  be  based  on  a  dear  state- 
ment of  the  facts,  and  not  on  a  reading  of  the  depositions  by  the  witness. 

Witness  Shown  to  have  been  Covyvtskd  of  receiving  stolen  goods, 
Imowing  them  to  have  been  stolen,  is  incompetent:  Rohan  ▼.  SoMin,  6  Gnsh. 
287,  arguendo,  citing  the  principal  case. 
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Tm  OF  NEGOTZABiUTr  OF  Note  is  that  it  must  be  an  nndertakliig  to  paj 
a  certain  sum  at  all  events  at  some  time  which  must  certainly  come,  and 
not  out  of  a  particular  fund,  or  upon  a  contingent  event. 

KoTE  IS  Negotiable  though  Obscurely  and  Ungbamkaticallt  WRnrsNt 
where  the  promise  is  for  value  received  to  pay  a  certain  party  or  bearer 
a  certain  sum,  with  the  following  addition,  "  it  being  for  property  I  pur 
•chased  of  him  in  value  at  this  date,  as  being  payable  as  soon  as  can  be 
fealizsd  of  the  above  amount  for  the  said  property  I  have  this  day  par- 
chased  of  said  P.,  which  is  to  be  paid  in  the  course  of  the  seawm  now 
coming." 

Indbbttatub  AS8U1CP8IT.  To  Bupport  the  action,  the  plaintiff 
offered  in  evidence  an  instrament  signed  by  the  defendant  prom- 
ising to  pay  a  certain  sum  to  one  John  Pero  or  bearer.  The  con- 
tents of  said  instruments  are  stated  in  the  aboye  head-note.  It 
was  objected  that  it  was  not  negotiable,  and  that  the  plaintiff 
could  not  sue  thereon  in  his  own  name,  but  the  court  ruled  oth- 
erwise. Verdict  for  the  plaintiff.  The  defendant  excepted  to 
the  ruling  of  the  court 

LanckUm,  lot  the  defendant. 

CoUy  for  the  plaintiff. 

By  Oourt,  Shaw,  C.  J.  The  true  test  of  the  n^gotiabilily  of 
«  note  seems  to  be,  whether  the  undertaking  of  the  promisor  ia 
to  pay  the  amount  at  all  events^  at  some  time  which  must  oer^ 
tainly  come,  and  not  out  of  a  particular  fund,  or  upon  a  contin- 
fSSXii  event.    If  it  were  payable  on  a  contingency,  or  out  of  % 
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particular  fund,  it  would  not  be  negotiable.  This  note,  we 
think,  was  payable  by  the  promisor  at  all  events,  and  within  a 
certain  limited  time.  The  note  is  obscurely  written  and  ungram- 
matical.  But  we  think  the  meaning  was  this:  that  the  signer, 
for  yalue  reoeiyed  in  the  purchase  of  property,  promised  to  pay 
Pero,  or  bearer,  the  sum  named,  as  soon  as  the  termination  of 
the  coming  season,  and  sooner,  if  the  amount  could  be  sooner 
realized  out  of  the  fund.  Such  reference  to  the  sale  of  the 
property  was  not  to  fix  the  fund  from  which  it  was  to  be  paid, 
but  the  time  of  payment.  The  undertaking  to  pay  was  absolute, 
and  did  not  depend  on  the  fund.  So  as  to  the  time,  whatever 
time  may  be  understood  as  the  **  coming  season;"  whether  har- 
vest time  or  the  end  of  the  year,  it  must  come  by  mere  lapse  of 
time,  and  that  must  be  the  ultimate  limit  of  the  time  of  pay* 
ment. 
Exceptions  overruled. 

Nbootiablb  Instrument,  What  is,  and  Essbivtial  BuEMiirrs  ov:  Sm 
WooUeif  v.  Sergeant,  14  Am.  Deo.  419,  and  the  note  thereto  coDsideiing  this 
mibject  at  length.  See  also  Oerard  v.  La  Coste,  1  Id.  236;  Noland  v.  Ring^ 
gold,  5  Id.  435;  Bank  of  United  States  v.  SiU,  13  Id.  44,  and  note;  Bank  of 
Kentucky  v.  Sanders,  Id.  149;  Cook  v.  SatterUe,  16  Id.  432;  Franklin  v.  March^ 
25  Id.  462;  Kimball  v.  Htmtmgton,  Id.  590;  Keeside  v.  Knox,  30  Id.  247;  Ken- 
daU  V.  Galvin,  32  Id.  141 ;  Tliompson  v.  Sloan,  35  Id.  546;  Putnam  v.  C^ymef, 
86  Id.  250;  State  Bank  v.  Aersten,  Id.  536;  McLaren  v.  Watson*$  Ex^rs,  37  Id. 
260,  and  note;  United  States  v.  White,  Id.  374;  Bankin  v.  Sanders,  38  Id.  431; 
KirkpcUrick  v.  McCvXUmgh,  39  Id.  158.  A  promise  to  pay  absolutely,  though 
a  clause  is  added  to  show  how  the  money  is  expected  to  be  applied  by  the 
payee,  constitutes  a  note  a  negotiable  instrument:  Wright  v.  Irwin,  33  Mich. 
34;  Taylor  v.  Curry,  109  Mass.  36,  37,  both  approving  the  test  of  negotiabil- 
ity laid  down  by  Shaw,  C.  J.,  «upra.  But  a  contingent  promise  to  pay  a  cer- 
iidn  time  after  the  date  of  the  note,  in  case  other  notes,  for  which  it  is  given 
•a  collateral  security,  are  not  paid,  renders  a  note  non-negotiable:  HaskeU  v. 
Lambert,  16  Gray,  593.  So  a  promise  to  pay  a  certain  time  after  the  arrival 
«f  a  certain  vessel:  Orant  v.  Wood,  12  Gray,  220. 
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[7  MxroALt,  SM.] 

Railroad  Covpant  may  Make  Rsasonablb  Rboulations  reepeotittg  pas- 
sengers and  other  persons  using  its  road  or  houses  and  buildings  oon- 
nected  therewith,  the  reasonableness  of  such  regulations  depending  in 
some  measure  upon  the  locality  of  the  depot  at  which  they  are  adopted. 

RZOC7LATION8  OV  BaILROAD  CoMPANT  NeBD  NOT  BB  IN  FOBM  OF  Bt-LAW% 

enforced  by  penalties  and  forfeitures. 

Bailboad  Ck>uPANT  MAT  DxLBGATB  TO  SuniiiSTXNDSNT  of  a  partieDJai 

depot  the  power  to  make  regulations  for  the  govenmient  of  persons 

sorting  there. 
Am.  Dbg.  Voi..  XLI— » 
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IdODm  TO  PuBUO  TO  EiTTSR  Bailboad  Dkpot,  except  for  tlie  poipoee  of 
tftkfag  pMaege,  Is  reyoceble. 

SUPSRZVTUrDXHT   OV   RAn.BAAD   DlPOT   HAT    riuHIILZlT    I\'NKJ»PBU   fltMOft 

oomiog  upon  the  platform  at  each  depot  to  eolicit  custom;  and  where 
the  mle  has  been  perdstently  vioUted  by  a  particular  person,  he  may  be- 
foroibly  ezdnded  from  the  platform,  althoai^  he  has  a  ticket  and  oome» 
there  to  take  passage  on  the  train,  if  he  does  not  show  his  ticket  or  de- 
clare his  pmpoesb  and  the  snperintendent  has  groond  to  believe  and  does^ 
beliere  that  he  comes  to  soliott  custom,  and  uses  no  more  violence  than, 
necessary  to  expel  him  from  the  platform;  and  snch  expulsion  Ib  not  in* 
dictable  as  an  aasanlt. 


OoMceujKr  before  a  jostioe  for  an  aaaatdt  and  battery  alleged 
to  have  been  committed  on  one  Hall.  The  defendant  Power 
was  superintendent  of  the  Western  Bailroad  depot  at  Pittsfield 
and  the  other  defendants  were  servants  of  the  company.  The 
innkeepers  of  Pittsfield,  of  whom  Hall  was  one,  had  been  in  th» 
habit  of  coming  to  the  station  on  the  arrival  of  trains  to  solicit 
custom  for  their  houses,  and  this  having  become  a  great  annoy- 
ance to  passengers,  the  superintendent  had  made  a  rule  and  sent 
written  notice  thereof  to  Hall  and  the  other  innkeepers  forbid- 
ding them  from  soliciting  custom  at  the  depot  on  pain  of  being 
excluded  from  the  platform.  Hall  had  repeatedly  violated  thi» 
rule,  and  had  finally  been  forbidden  to  come  upon  the  platform 
at  all.  On  the  day  of  the  alleged  assault.  Hall,  who  had  pur- 
chased a  ticket  through  another  person,  came  to  the  station  to 
take  the  train  for  Richmond.  On  his  vray  to  the  platform  ho 
was  met  by  Power,  who,  believing  that  he  veas  going  to  solicit 
passengers,  told  him  that  he  could  not  go  there,  and  putting  his- 
hands  on  him  ordered  him  avray.  Hall,  vnthout  shovring  his 
ticket  or  stating  that  he  intended  to  take  passage  on  the  train, 
undertook  to  push  by  Power  to  the  platform.  Power,  vdthout 
inquiring  as  to  his  purpose,  summoned  the  other  defendants, 
and  forcibly  ejected  Hall  from  the  depot  vdthout  unnecessary 
violence,  which  was  the  assault  complained  of.  The  defendants 
were  convicted  before  the  justice,  and  appealed  to  the  common 
pleas,  where  they  were  again  convicted,  the  court  holding  that 
the  facts  above  stated  constituted  no  defense.  The  judge,  how- 
ever, reported  the  facts  for  the  opinion  of  this  court. 

Jt.  A.  Chapman  and  Colt,  for  the  defendants. 
Bishop,  for  the  commonwealth. 

By  Court,  Shaw,  G.  J.    This  is  a  criminal  prosecution  Insti- 
tuted against  Power  and  several  of  his  assistants  acting  undeir 
orders,  charging  an  assault  and  battery  upon  the  complain- 
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ant,  Timothy  Hall.  It  comes  before  tlie  court  upon  a  report  of 
the  eTidence.  It  appears  that  the  learned  judge  did  not  give 
detailed  instructions  to  the  jury,  upon  the  questions  of  law  aris- 
ing in  the  case;  but  the  evidence  being  stated,  the  jury  were 
directed  that  the  facts  stated  did  not  constitute  a  defense;  and 
a  verdict,  under  that  instruction,  was  rendered  against  the  de- 
fendants. If  it  was  competent  for  the  jury,  consistently  with 
the  rules  of  law,  to  render  a  verdict  for  the  defendants  upon 
this  evidence,  then  the  verdict  should  be  set  aside  and  a  new 
trial  granted.  It  becomes  then  necessary  to  inquire  what  the 
rules  of  law  are,  and  how  they  apply  to  the  evidence  reported. 
The  court  are  of  opinion,  that  the  railroad  corporation,  both 
as  the  owners  and  proprietors  of  the  houses  and  buildings  con- 
nected vdth  the  railroad,  and  as  carriers  of  passengers,  have  au- 
thority to  make  reasonable  and  suitable  regulations  in  regard  to 
passengers  intending  to  pass  and  repass  on  the  road,  in  the 
passenger  cars,  and  in  regard  to  all  other  persons  making 
use  of  such  houses  and  buildings.  This  authority  is  incident  to 
such  ownership  of  the  real  estate,  and  to  their  employment  as 
passenger  carriers;  and  all  such  regulations  will  be  deemed  rea- 
sonable, which  are  suitable  to  enable  them  to  perform  the  duties 
they  undertake,  and  to  secure  their  own  just  rights  in  such  em- 
ployment; and  also  such  as  are  necessary  and  proper  to  insure 
the  safety  and  promote  the  comfort  of  passengers.  The  rea- 
sonableness of  such  regulations  must  in  some  measure  be  judged 
of  vdth  reference  to  the  particular  depot  at  which  they  are 
adopted.  Regulations  may  be  proper  and  necessary  at  one  of 
the  termini  of  the  road,  where  there  is  usually  a  great  throng  of 
passengers  and  other  persons  connected  with  the  business  of 
the  road,  which  would  not  be  required  at  a  way  station,  where 
few  persons  enter  or  leave  the  cars,  and  where  they  stop  but  a 
few  moments.  And  we  are  also  of  opinion,  that  the  regulations, 
thus  to  be  made  and  enforced,  are  not  necessary  to  be  made  in 
the  form  of  bylaws,  to  be  carried  into  effect  by  penalties  and 
prosecutions.  Such  by-laws  are  rather  the  regulations  which 
a  corporation  have  power  to  make  in  respect  to  the  govern- 
ment of  their  own  members,  and  of  their  corporate  officers,  or 
of  municipal  corporations,  that  exercise,  to  a  limited  extent,  the 
powers  of  government.  But  the  regulations  in  question  are 
such  as  an  individual,  who  should  happen  to  be  the  sole  owner 
of  the  depots  and  buildings,  and  of  the  railroad  cars,  would 
have  power  to  make,  in  virtue  of  his  ownership  of  the  estate, 
and  of  his  employment  as  a  carrier  of  passengers. 
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That  a  railroad  corporation  are  to  be  deemed  carriers  of  pas« 
BengerSy  and  are  subject  to  the  duties,  and  entitled  to  the  priyi- 
leges  and  powers  incident  to  such  employment,  seems  to  be  set- 
tled bj  various  cases,  in  which  suits  have  been  sustained  by  and 
against  them.  They  are  in  this  respect  on  the  footing  of  own- 
ers of  steamboats.  Both  are  modem  modes  of  conyeyance;  but 
the  rules  of  the  common  law  are  applicable  to  them,  as  they 
take  the  place  of  other  modes  of  carrying  passengers:  Jencka  y. 
Coleman,  2  Sumn.  221;  Camden  and  Amboy  Bailroad  Co.  v. 
Burke,  13  Wend.  611  [28  Am.  Dec.  488];  Pardee  y.  Drew,  26  Id. 
469;  Pickford  y.  Grand  Junction  BaUway  Co.,  8  Mee.  &  W.  372. 
An  owner  of  a  steamboat  or  railroad,  in  this  respect,  is  in  a 
condition  somewhat  similar  to  that  of  an  innkeeper,  whose 
premises  are  open  to  all  guests.  Yet  he  is  not  only  empowered, 
but  he  is  bound,  so  to  regulate  his  house,  as  well  with  regard  to 
the  peace  and  comfort  of  his  guests,  who  there  seek  repose,  as 
to  the  peace  and  quiet  of  the  vicinify,  as  to  repress  and  prohibit 
all  disorderly  conduct  therein;  and  of  course  he  has  a  right, 
and  is  bound,  to  exclude  from  his  premises  all  disorderly  per- 
sons, and  all  persons  not  conforming  to  regulations  necessary 
and  proper  to  secure  such  quiet  and  good  order:  Markham  y. 
Br(ywn,  8  N.  H.  523  [31  Am.  Dec.  209].  We  are  also  of  opin- 
ion, that  the  power  which  the  company  thus  have  to  regulate 
their  several  depots,  they  may  delegate  to  suitable  officers.  In- 
deed, it  is  the  only  mode  in  which  a  corporation  can  etzerdse 
their  powers.  And  where  they  have  appointed  a  superintend- 
ent, with  authority,  by  himself  and  his  assistants,  to  have 
charge  of  the  depot  and  manage  its  concerns,  it  is  incident  to 
his  authorify  to  exclude,  or  direct  the  exclusion  of  persons  who 
persist  in  violating  the  reasonable  regulations  prescribed,  and 
thereby  interrupt  the  officers  and  servants  of  tiie  company  in 
the  discharge  of  their  respective  duties,  or  annoy  passengers. 

If  it  be  insisted,  that  by  opening  the  doors  of  their  depots, 
the  company  give  an  implied  license  to  any  and  all  persons  to 
enter,  it  may  be  answered,  that  by  thus  opening  their  doors, 
they  do,  prima  fade,  give  an  implied  license  to  all  persons  to 
enter,  and  no  person  is  a  trespasser  by  merely  entering  therein. 
But  all  such  licenses  are  in  their  nature  revocable;  and  if  aota- 
ally  revoked,  and  due  notice  given  to  an  individual  or  dass  of 
individuals,  and  they  still  x)ersist  in  entering,  it  is  without  a 
license,  and  the  owner  has  a  right  to  exclude  them  by  foroe,  if 
necessary,  using  no  more  force  than  is  necessary  for  that  pox^ 
po8o:  Weaver  v.  Busik,  8  T.  B.  78.    Without  such  a  power,  the 
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oould  not  be  carried  on;  because  ihe  crowd  of  persona 
entering,  without  intending  to  take  passage,  might  be  so  great 
as  to  exclude  passengers. 

In  regard  to  the  fact  that  Hall  had  a  ticket  at  the  time,  and 
intended  b(ma  fide  to  go  in  the  cars  to  Bichmond,  it  appears 
to  us  that  a  fact  within  his  own  private  knowledge,  not  com- 
municated to  the  superintendent,  when  it  was  in  his  power  to 
communicate  it,  can  not  place  the  superintendent  in  the  wrong, 
in  a  case  where  he  would  be  otherwise  justified.  If  Hall  had 
repeatedly  violated  a  reasonable  regulation,  in  going  upon  the 
platform  when  expressly  prohibited,  and  if  the  superintendent 
had  reasonable  ground  to  believe  that  he  was  repeating  such 
violation,  and  he  gave  no  notice  that  he  then  came  there  for 
another  purpose,  when  it  was  in  Ins  power  to  do  so,  the  super- 
intendent and  Ins  assistants,  acting  on  reasonable  grounds  of 
belief,  must  stand  on  the  same  ground  of  justification  in  this 
respect,  as  if  Hall  had  no  such  purpose. 

We  are  therefore  of  opinion,  that  upon  the  evidence  detailed 
in  the  judge's  report,  the  jury  should  be  instructed  in  a  man- 
ner somewhat  as  follows:  That  if  Power  had  been  placed  in 
charge  of  the  depot  by  the  corporation,  as  superintendent, 
he  had  all  .the  authority  of  the  corporation,  both  as  owners 
and  occupiers  of  real  estate,  and  also  as  carriers  of  passen- 
gers, incident  to  the  duty  of  control  and  management:  That 
this  power  and  authority  of  the  corporation  extended  to  the 
reasonable  regulation  of  the  conduct  of  all  persons  using  the 
railroad,  or  having  occasion  to  resort  to  the  depots  for  any  pur- 
pose: That  this  power  was  properly  to  be  executed  by  a  superin- 
tendent adapting  his  rules  and  regulations  to  the  circumstances 
of  the  particular  depot  under  his  charge;  and  that  it  was  not 
necessary  that  such  regulations  should  be  prescribed  by  by-laws 
of  the  corporation:  That  the  opening  of  depots  and  platforms 
for  the  sale  of  tickets,  for  the  assembling  of  persons  going  to 
take  passage  or  landing  from  the  cars,  amounts  in  law  to  a 
license  to  all  persons,  prima  facie,  to  enter  the  depot,  and  that 
such  entry  is  not  a  tres{)ass;  but  that  it  is  a  license  conditional, 
subject  to  reasonable  and  useful  regulations;  and,  on  non-com- 
pliance with  such  regulations,  the  license  is  revocable,  and 
may  be  revoked  either  as  to  an  individual,  or  as  to  a  class  of 
individuals,  by  actual  or  constructive  notice  to  that  e£Eect:  That 
if  the  platform,  as  part  of  the  depot,  is  appropriated  to 
and  connected  with  the  entrance  of  passengers  into  the  cars, 
and  the  exit  of  passengers  from  the  cars,  and  for  the  accommoda« 
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tion  of  their  baggage,  and  if  the  soliciting  of  passengers  to  talcB 
lodgings  in  particular  public  houses  by  the  keepers  of  them  or  their 
servants,  is  a  purpose  not  directly  connected  with  the  carriage  of 
passengers  by  the  railroad,  on  their  entrance  into  or  exit  from 
cars;  that  if,  when  urged  with  earnestness  and  importunity,  it 
is  an  annoyance  of  passengers,  and  interruption  to  their  proper 
business  of  taking  or  leaving  their  seats  in  the  cars,  and  pro- 
curing or  directing  the  disposition  of  their  baggage;  or  if  the 
presence  of  such  persons,  for  such  a  purpose,  is  a  hindrance  and 
interruption  to  the  officers  and  servants  of  the  corporation,  in 
the  performance  of  their  respective  and  proper  duties  to  the 
corporation  as  passenger  carriers;  then  the  prohibition  of  such 
persons  from  entering  upon  the  platform  is  a  reasonable  and 
proper  regulation,  and  a  person  who,  after  actual  or  constmo- 
tive  notice  of  such  regulation,  violates  or  attempts  to  violate  it, 
thereby  loses  his  license  to  enter  the  depot;  that  such  license  as 
to  him  may  be  revoked;  and  if,  upon  notice  to  quit  the  depot, 
he  refuses  so  to  do,  he  may  be  removed  therefrom  by  the  super- 
intendent and  the  persons  employed  by  him;  and  if  they  use  no 
more  force  than  is  necessary  for  that  purpose,  such  use  of  force  is 
not  an  assault  and  battery,  but  is  justifiable :  That  as  to  the  circum- 
stances of  the  present  case,  if  the  superintendent  had  issued  a  cir- 
cular, giving  notice  to  all  innkeepers  and  landlords,  that  he  had 
prohibited  them  from  entering  the  depot  to  solicit  persons  to  go 
to  their  respective  houses  as  guests,  and  if  this  notice  came  to 
Hall,  and  he  afterwards,  and  after  special  notice  to  him  personally, 
had  attempted  to  violate  this  prohibition,  and  solicit  passengers; 
and  if,  upon  the  particular  occasion,  he  gave  no  notice  of  coming 
for  any  other  purpose;  and  if  the  defendant  Power  met  him  on  his 
way  to  the  platform,  told  him  he  must  not  go  there,  laid  his  hands 
on  him,  and  ordered  him  to  leave  the  depot,  without  any  inquixj 
as  to  the  purposes  of  Hall,  and  Hall  made  no  reply,  but  pressed 
forward  and  attempted  to  reach  the  platform,  in  spite  of  the  efforts 
of  Power;  this  was  strong  prirna/acie  evidence  that  he  was  going 
there  with  intent  to  solicit  passengers,  in  violation  of  the  notice 
and  revocation  of  license;  and  that  if  he  gave  no  notice  of  his  in- 
tention to  enter  the  car  as  a  passenger,  and  of  his  right  to  do  so; 
and  if  Power  believed  that  his  intention  vras  to  violate  a  subsist- 
ing reasonable  regulation;  then  he  and  his  assistants  were  justi- 
fied in  forcibly  removing  him  from  the  depot:  That  if  Hall  gave 
no  notice  of  his  having  a  ticket,  of  his  intention  and  purpose  to 
enter  the  cars  as  a  passenger,  and  of  his  right  to  do  so,  and  that 
Power  had  no  notice  of  it,  then  Hall  could  not  justify  his  con* 


Sept.  1844.]  Ck)MM01?WEALTH  V.  POWBE.  471 

-duct,  and  make  Power  a  'wrong-doer,  by  proTing  the  posseBsioxi 
of  sach  a  ticket,  or  of  his  intent  to  go  in  the  cars  to  Bichmond 
as  a  passenger;  and  that  he  was  to  be  considered  as  standing  on 
the  same  footing  as  if  he  had  not  possessed  sach  ticket. 
New  trial  granted. 

Bjeqvultioks  WmoB  Raixaoad  Gompanus  icat  Maks  RESFSomfo  Fab- 
fiXKOXBS  AND  Qthkbs  NOT  EMPLOYEES. —The  right  of  a  Tulroad  oompuiy  or 
other  carrier  to  make  reasonable  regQlatlons  within  the  limite  of  its  charter 
for  the  management  of  its  business,  and  for  the  safety,  comfort,  and  con- 
Tenienoe  of  its  passengers  and  other  patrons,  is  beyond  question:  Thomp.  on 
OtiT,  335;  Jencka  v,  Coleman,  2  Snmn.  221;  Merrihew  t.  MUwauhu  etc.  B,  B. 
Co.,  6  Am.  L.  Beg.  364;  Chicago  etc  R.  R.  Co.  ▼.  If iOiofiM,  56  HL  186;  BUOg 
T.  CAovifi,  7  Iowa,  204;  Daiy  v.  Owen,  5  Mich.  520;  a  O.,  Thomp.  on  Car.306; 
People  ▼.  JiOeon,  3  Park.  Or.  234;  Penneylvania  R.  R.  Co.  r.  Langdan,  92  Pft. 
ISt.  21;  Houston  etc  R.  R.  Co.  r.  Afoort,  49  Tex.  31;  Stephen  ▼.  Smith,  29  Vt. 
160;  Oleaaan  ▼.  Goodrich  T.  Co.,  32  Wis.  85.  But  no  regulation  or  by-law, 
which  is  inconsistent  with  any  proyision  in  the  charter  of  the  company  or 
with  any  general  law,  is  Talid:  Chicago  etc,  R.  R.  Co.  t.  People,  66 IIL  866| 
Merrihew  v.  MUwauhee  etc.  R.  R.  Co.,  5  Am.  L.  Beg.  364;  WiUiami  ▼.  Chtal 
Weatem  Ry.  Co.,  10  Ex.  15«  Thus  where  there  is  a  general  law  allowing  pas- 
sengers to  carry  a  certain  quantity  of  baggage  without  extra  charge,  a  by- 
law requiring  baggage  to  be  booked  and  the  carriage  paid,  in  order  to  render 
the  company  liable  for  its  safety,  is  held  to  be  unreasonable  and  void:  WUt' 
iama  v.  Cfrwt  Weatem  Ry.  Co.,  10  Ex.  15.  The  soundness  of  this  decision  is 
questioned,  however,  by  Judge  Bedfield,  in  1  Bedf.  on  Bailw.  92,  note.  Nor 
can  a  railroad  company  make  any  rule  which  infringes  the  right  of  a  passen- 
ger to  be  carried,  for  the  right  to  carriage  is  superior  to  any  regulation  of  the 
oompany:  Day  v.  Owen,  5  Mich.  520;  S.  C,  Thomp.  on  Gar.  306.  A  rule^ 
to  be  valid,  must  be  general  and  permanent  in  its  nature,  and  not  made  for  a 
particular  occasion  or  emeigency:  Id.  But  the  occasional  non-enforoement 
of  a  rule  does  not  abrogate  it  so  as  to  prevent  its  enforcement  in  other 
eases:  Chicago  etc.  R.  R.  Co.  v.  WHUama,  55  BL  186;  Baaa  v.  Chicago  etc  B. 
R.  Co.,  36  Wis.  450;  S.  C,  Thomp.  on  Gar.  311.  And  in  order  to  enable  tha 
company  to  enforce  a  by-law  it  must  itself  conform  to  it:  Jenawnga  v.  Qteal 
NoHhem  Ry.  Co.,  L.  B.,  1  Q.  &  7. 

BXASONABLSNBSS,   THB  TeST  OV   VALIDITT    07 — ^WhO  TO   JUDOE  OV  BSA- 

80NABLENESS. — The  reasonableness  of  a  rule  adopted  by  a  railroad  company 
respecting  its  passengers,  freighters,  or  other  persons  using  its  road  or  build- 
ings is  the  test  of  its  validity.  The  fact  that  it  is  lawful  is  not  enough: 
State  V.  Overton,  24  N.  J.  L.  435.  It  must  be  reasonable,  and  must  also  ba 
^enforced  in  a  reasonable  manner:  Chicago  etc.  R.  R.  Co.  v.  WHliama,  66  IIL 
185;  Baaa  v.  Chicago  etc  R.  R.  Co.,  36  Wis.  450;  S.  G.,  Thomp.  on  Gar.  311. 
For  example,  a  rule  forbidding  conversation  among  passengers,  or  prohibit- 
ing them  from  changing  their  seats,  when  the  rights  of  other  passengers  were 
not  infringed  thereby,  would  be  unreasonable  and  void:  SUUe  v.  Overton,  24 
K.  J.  L.  435,  per  Ogden,  G.  J. 

There  is  some  difference  of  opinion  as  to  whether  the  reasonableness  of  » 
Yule  of  a  railroad  company  is  to  be  determined  by  the  jury  or  by  the  court. 
In  some  cases  it  ib  held  that  the  reasonableness  of  regulations,  other  than  by- 
laws, is  a  question  of  fact  for  the  jury:  StaUy.  Overton,  24,11.  J.  Jj.  436;  StaiB 
T.  Ohovin,  7  lowai  204.    In  the  f onner  of  these  two  cases  it  was  said,  bow- 
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•▼er»  that  the  Talidity  of  a  by-law  is  a  quastioa  for  the  oourt  In  other 
the  roMonableneea  of  all  the  rules  and  regulations  of  a  railroad  company  i» 
held  to  be  a  question  of  law,  to  be  determined  by  the  court:  lUinou  etc  i?«  B, 
Co.  Y.  WhiUemore,  43  HI.  420;  Vedder  ▼.  IkUoun,  20  N.  Y,  126;  Hoffbauerv. 
DeUU  etc.  S.  B.  Go.^  52  Iowa»  342.  The  better  opinian  is,  however,  that  the^ 
question  Is  generally  a  mixed  one  of  law  and  fact:  1  Bedf.  on  Railw.  95; 
Thomp.  on  Car.  335;  Day  ▼.  Otom,  5  Mich.  520;  S.  C,  Thomp.  on  Oar.  306;. 
BoMT.  OMcagoeCc.  B.  B.  Co.,  36  Wis.  450;  S.  C,  Thomp.  on  Gar.  811;  Brwm 
r.MemphU  etcB.B.  Co,,  4  Fed.  Bep.  37;  S.  C,  7  Id.  51.  So  far  as  the  rea- 
sonableness of  the  rule  in  controversy  depends  upon  the  existence  of  particular 
facts  and  drcumstances  it  is  necessarily  a  question  for  the  juiy,  but  if  the 
facts  are  undisputed,  the  question  is  a  proper  one  for  the  court  to  detennine. 
Keeping  this  distinction  in  view,  the  cases  on  this  subject  may  perhaps  be 
reconciled  without  difficulty.  Thus  in  cases  where  the  question  of  the  reason- 
ableness of  a  rule  has  been  held  to  be  purely  one  of  law,  it  is  noticeable  that 
the  rule  has  been  one  whose  ralidity  did  not  depend  upon  any  peculiar  fiMsta; 
such  as  a  rule  requiring  extra  fare  to  be  paid  on  the  train  where  passengers 
have  not  provided  themselves  with  tickets:  ffoj^bauer  v.  Delhi  etc,  B,  B,  Co>f 
52  Iowa,  342;  or  a  rule  requiring  a  passenger  to  surrender  his  ticket  without 
a  check  just  before  reaching  the  last  station  before  the  end  of  his  journey: 
redder  v.  Fellows,  20  N.  Y.  126. 

Who  mat  Make  Beoulations  vor  Ck>MPAin^ — ^The  by-laws  of  a  corpora- 
tion must,  of  course,  be  enacted  by  the  board  of  directors  or  other  governing, 
body  of  the  corporation,  but  the  regulations  now  under  consideration  are,  as 
stated  in  the  principal  case,  not  properly  by-laws,  though  they  may  doubtless 
be  enacted  in  that  form  if  the  corporation  so  chooses:  State  v.  Overton,  24  N. 
J.  L.  435.  These  regulations  may,  therefore,  be  adopted  either  by  the  board 
or  by  the  officer  having  charge  of  that  particular  branch  of  the  company's 
business:  Menrihew  v.  MUioauiee  etc.  B.  B.  Co.,  5  Am.  L.  Reg.  364.  Agent* 
other  than  directors  may  make  regulations  as  to  rates  of  fare  or  freight;  J^- 
/ersonvUle  B,  B.  Co,  v,  Bogere,  28  Ind.  1.  So  conductors  may  make  rules  as 
to  the  surrender  of  tickets,  if  not  made  by  their  superior  officers:  Vedder  v. 
F^lows,  20  N.  Y.  126. 

Excluding  Persons  not  Passsnobks  vbom  Plattorm  or  Station.— A 
railway  company  by  opening  its  stations  no  doubt  gives  an  implied  license  to 
the  public  to  enter  them  and  to  go  upon  and  across  its  platforms,  so  that  one 
coming  there,  in  the  absence  of  any  known  rule  to  the  contrary,  does  not  be- 
come a  trespasser  by  so  doing;  but  this  ia  a  mere  revocable  license  as  to  all 
persons  except  those  who  come  there  at  a  reasonable  time  for  the  purpose  of 
taking  passage  in  the  cars,  and  other  persons  may  be  compelled  to  depart 
upon  request,  and  upon  their  refusal  may  be  expelled  by  force:  Oillis  v.  Penn" 
eylvania  B,  B.  Co,,  69  Pa.  St.  129;  Hall  v.  Poujer,  12  Meta  482;  Harris  v. 
Stevens,  31  Vt.  79.  A  rule  forbidding  hotel-runners  or  omnibus  drivers  from 
coming  upon  the  platform  or  entering  the  station  for  the  purpose  of  soliciting 
passengers  is  unquestionably  reasonable  and  salutary,  especially  where,  as  too 
often  happens,  such  solicitation  is  carried  to  such  an  extent  as  to  be  a  serious 
annoyance  to  travelers  and  a  hindrance  to  the  employees  of  the  railway  com- 
pany in  the  performance  of  their  duties:  Hall  v.  Power,  12  Mete.  482;  Barker 
V.  Midland  Bailtoay  Co.,  18  Com.  B.  46;  S.  C,  36  Eng.  L.  and  Eq.  253;  Lan- 
drigan  v.  State,  31  Ark.  50;  S.  C,  25  Am.  Hep.  547.  One  who  comes  to  the 
station  in  reasonable  time  all  things  considered,  with  the  intention  of  taking 
passage  on  a  train,  has  an  undoubted  right  to  remain  if  he  behaves  properly, 
but  he  may  be  required  to  state  his  intention  to  become  a  passenger,  and  the 
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«oinpADy  may  adopt  a  rale  requiring  all  penons  to  parchase  tickets  to  entitle 
them  to  remain  in  the  station:  Harris  v.  Stevens,  31  Vt.  79.  Where,  as  in 
the  principal  case,  a  role  has  been  adopted  forbidding  keepers  of  lodging- 
hoDses  or  hotel-rnnners  from  coming  upon  the  platform  to  solicit  onstom,  the 
snperintendent  of  the  station  has  no  right  to  exdnde  a  party  merely  because 
he  thinks  he  is  going  to  violate  the  rule,  without  any  evidence  of  such  inten- 
tion from  his  previous  conduct  or  otherwise:  Hall  v.  Poteery  12  Mete.  482, 
which  was  a  decision  growing  out  of  the  same  transaction  as  the  principal 


RuLB  Bequibiko  Passsnobbs  to  Pubchasb  Tiokjets  and  to  Exhibit 
Them  to  the  conductor  when  requested,  is  manifestly  reasonable  and  valid: 
Baltimore  etc.  R.  R.  Co.  v.  Bhcher,  27  Md.  277;  Chieago  etc.  R.  R.  Co.  v. 
^o^fer,  1  Bradw.  472;  PuUman  Palace  Car  v.  Reed,  75  HI.  125;  S.  C,  20  Am. 
Rep.  232;  Frederick  v.  Marquette  etc.  R.  R.  Co.,  37  Mich.  342;  S.  C,  6  Kep. 
116;  WiXkUs  v.  Buffalo  etc.  R.  R.  Co.,  14  Barb.  585;  Hibbard  v.  New  York  etc. 
R.  Co.,  15  N.  Y.  465;  Townsend  v.  New  York  etc.  R.  R.  Co.,  66  Id.  296;  S. 
C,  16  Am.  Rep.  419.  The  rule  may  be  absolute  that  the  passenger  shall  ex- 
hibit a  proper  ticket  in  order  to  entitle  him  to  ride  on  the  train,  or,  as  is  gen- 
erally the  case,  he  may  be  required,  if  he  i»  not  provided  with  a  ticket,  or 
refuses  to  exhibit  it,  to  pay  a  higher  rate  of  fare  to  the  conductor.  Cases  of 
this  latter  sort  will  be  treated  of  in  another  subdivision  of  this  note.  The 
reasonableness  of  rules  requiring  passengers  to  be  provided  with  tickets,  and 
to  exhibit  them  when  requested,  consists  in  their  obvious  utility  in  preventing 
frauds  upon  the  railway  company  not  only  by  the  traveling  public,  but  also 
by  its  own  servants,  and  in  facilitating  the  dispatch  of  business.  Such  rules 
prevent  disputes  between  passengers  and  conductors  as  to  whether  fare  has 
been  paid  or  not,  and  tend  to  confine  the  collection  of  money  for  fares  to  the 
proper  receiving  officers  of  the  company,  and  thus  to  simplify  the  business  of 
the  company  in  accounting  with  its  numerous  employees.  The  passenger  may 
be  required  to  exhibit  a  ticket  before  he  enters  the  cars:  Chicago  etc.  R.  R. 
Co.  v.  Roger,  1  Bradw.  472;  or  at  other  reasonable  times  after  his  journey  has 
begun.  The  rule  requiring  the  production  of  a  ticket  to  entitle  the  passenger 
to  ride  in  the  cars,  or  to  pay  regular  train  fare,  may  be  applied  to  the  holders 
of  oommutation  tickets:  Downs  v.  New  York  etc  R.  R.  Co.,  36  Conn.  287;  S. 
C,  4  Am.  Rep.  77;  Ripley  v.  New  Jersey  etc.  Co.,  31  N.  J.  L.  388;  BenneU  v. 
Railroad  Co.,  7  Phila.  11;  Crawford  v.  Cincinnati  etc.  R.  R.  Co.,  26  Ohio  St 
680;  S.  C,  13  Am.  RaUw.  Rep.  387;  Woodard  v.  Eastern  eU.  R.  Co.,  30  L.  J. 
Mag.  G.  196.  Indeed,  there  is  generally  a  stipulation  indorsed  upon  such 
tickets  forming  part  of  the  contract,  requiring  the  holder  to  show  his  ticket 
when  requested,  or  to  pay  regular  fare.  If  the  passenger  has  lost  his  ticket, 
that  fact  does  not  excuse  its  non-production,  and  he  must  pay  fare,  for  it  is 
reasonable  that  the  loss  should  fall  on  him:  Duke  v.  OreaZ  Western  R.  Co.,  14 
U.  C.  Q.  B.  369;  S.  C,  Id.  377;  Standish  v.  NarraganseU  etc.  Co.,  Ill  Mas& 
612;  S.  C,  16  Am.  Rep.  66;  Jerome  v.  Smith,  48  Vt.  230;  3.  C,  21  Am.  Rep. 
126.  So  in  case  of  a  commutation  ticket:  Ripley  v.  New  Jersey  etc.  Co.,  31 
N.  J.  L.  388;  Crawford  v.  Cincinnali  etc.  R.  R.  Co.,  26  Ohio  St.  580;  S.  C, 
13  Am.  Railw.  Rep.  387.  So  where  the  holder  of  such  a  ticket  has  left  it  at 
home:  Downs  v.  New  York  etc.  R.  R.  Co.,  36  Conn.  287;  S.  C,  4  Am.  Rep. 
77.  So,  where  a  passenger  has  received  a  ticket  with  coupons  attached  en- 
titling him  to  ride  upon  certain  divisions  of  the  road,  and  the  conductor  of 
one  division  tears  off  the  proper  coupon,  and  gives  the  passenger  a  check 
therefor,  which  he  subsequently  loses,  a  subsequent  conductor  upon  the  same 
division  may  refuse  to  accept  the  ticket  alone  as  evidence  of  his  right  to  rid* 
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4q  the  car,  and  may  eject  him  on  his  refoaal  to  pay  £ue,  though  the  ptMengor 
was  ignorant  of  the  rules  of  the  company  on  that  snbjeot:  Jtanmt  t.  SmiiXk^ 
48  Vt.  230;  S.  a,  21  Am.  Rep.  125.  In  some  cases  it  has  been  decided  that 
if  the  condnctor  knows  that  the  passenger  who  has  lost  his  ticket  has,  in 
*ftust,  paid  his  fare,  he  can  not  eject  him  for  refusing  to  pay  it  again:  Hibbard 
V.  New  York  etc  R.  B.  Co.,  15  N.  Y.  455,  per  Comstock,  J.;  MapU$  ▼.  New 
York  etc.  R.  B.  Co.,  38  Conn.  657;  S.  C,  9  Am.  Rep.  434. 

The  case  last  cited  was  one  where  the  passenger  had  a  oommntatloii  ticket* 
bat  had  lost  it,  and  the  oondnctor  knew  that  he  was  a  oommnter  whose  ticket 
liad  not  expired,  and  it  was  held  that  tmder  snch  circomstances  the  role  ze- 
-qoiring  the  exhibition  of  the  ticket  was  a  mere  formality  and  did  not  author- 
ise the  conductor  to  collect  fare  of  the  passenger,  unless  it  was  expressly 
-stipulated  in  the  contract  evidenced  by  the  ticket.  So  where  a  passenger  lost 
his  ticket  entitling  him  to  a  berth  in  a  sleeping-car,  but  famished  a  writing 
from  the  ticket  agent  showing  that  he  had  purchased  his  ticket,  but  the  con- 
-ductor  refused  to  accept  it  and  refused  to  allow  him  to  occupy  the  sleeping- 
car,  he  was  held  entitled  to  recover  from  the  company  the  price  paid  for  his 
ticket  and  reasonable  compensation  for  the  inconvenience  and  annoyance  aris- 
ing from  being  deprived  of  his  berth;  and  it  was  laid  down  genendly  that  a 
passenger  who  had  lost  a  ticket,  good  only  for  a  particular  day  and  train* 
ought,  on  satisfactory  proof  thereof,  to  be  permitted  to  ride:  PuUman  Palaet 
Car  Co.  V.  Reed,  75  HI.  125;  8.  C,  20  Am.  Rep.  232.  It  Ib  clear,  however, 
that  the  doctrine  of  these  cases  requiring  a  conductor  to  accept  other  evidence 
than  a  proper  ticket,  as  to  a  passenger^s  right  to  ride  upon  his  train  i^ers 
the  ticket  has  been  lost,  ought  not  to  be  applied  exoept  where  there  is  pos- 
itive knowledge  or  the  most  convincing  proof  of  the  right.  To  extend  it  bo* 
yond  this  limit  would  open  the  door  to  fraud  and  to  vexations  controversies 
between  conductors  and  passengers,  to  the  great  detriment  of  railroad  com- 
panies and  to  the  constant  annoyance  of  the  traveling  public:  Duke  v.  Ghreai 
Western  R.  R.  Co.,  14  U.  C.  Q.  B.  377,  384.  Certainly,  as  a  general  rule,  a 
-passenger's  ticket  is  the  only  proper  evidence  as  between  himself  and  the  ooo- 
ductor,  of  his  right  to  ride  on  the  train:  Frederick  v.  Marquette  etc  R.  R.  Co.t 
37  Mich.  342;  S.  C,  6  Rep.  116. 

Whskb  ▲  Commutation  or  Othsb  Ticket  has  been  wrongfully  taken  np 
by  a  prior  conductor,  a  subsequent  conductor  may  nevertheless  require  pay- 
ment of  fare  upon  the  non-production  of  the  ticket,  and  may  eject  the  pas- 
senger if  he  refuses  to  pay,  leaving  him  to  seek  his  remedy  against  tha 
company,  not  for  the  ejection,  but  for  the  wrongful  act  of  the  prior  oondoo- 
tor:  Tovmsmd  v.  New  York  etc  R.  R.  Co.,  56  N.  Y.  295;  S.  C,  15  Am.  Repw 
419;  Shelton  v.  Lake  Share  etc  R.  R.  Co.,  29  Ohio  St.  214.  If,  through  the 
mistake  of  the  ticket  agent,  a  passenger  is  furnished  with  a  ticket  not  enti- 
tling him  to  ride  the  whole  distance  for  which  he  has  paid  fare,  the  condnctor 
may  requira  payment  of  faro  for  the  extra  distance,  and  may  eject  the  pas- 
senger upon  Ids  refusal  to  pay,  and  the  latter's  remedy  is  not  for  the  ejec- 
tion: IVederick  v.  Marquette  etc  R.  R.  Co.,  37  Mich.  342;  S.  C,  6  Rep.  116| 
Chicago  etc  Co.  v.  Orifin,  68  111.  499.  The  passenger's  right  of  action  i»  for 
the  breach  of  contract  of  carriage,  ki  demanding  faro  a  second  time,  and  is 
complete  withont  ejection;  and  b*«  is  not  reqaired,  in  order  to  perfect  thai 
right,  to  persist  in  his  rofusal  to  ^y  faro  until  he  is  expelled:  CkkoQC  etc 
R.  R.  Co.  V.  Cfriffin,  68  111.  499.  m  the  other  hand,  whero  a  passenger  had 
purohased  a  ticket  and  surrond^«ed  it  to  the  conductor  of  a  certain  train* 
who  gave  him  a  check  therofor  */hich  he  assured  him  woald  be  as  good  as  hit 
-ticket,  and  would  entitle  hii»  'o  ride  upon  another  faster  train,  upon  which* 
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hy  the  diieotioD  of  the  seiranti  of  the  oompanj,  he  took  paonge,  bat  the 
•oonduotor  of  the  Utter  tnin  refoaed  to  reoognise  the  cheok  and  ejected  him 
from  the  tnin  upon  hia  xefoaal  to  pay  fare  a  aeoond  time,  the  company  waa 
held  liable  for  each  ejection:  Toledo  etc  R.  Co,  t.  MeDmumgh^  53  Ind.  289. 
'So  where  a  paaaenger  having  paid  fare  on  a  atreet  car,  which  atopped  for  aoma 
canae,  waa  tiiereapon  tranaf erred  to  another  car,  and  a  aeoond  fare  waa  de* 
manded  which  he  refoaed  to  pay,  and  waa  therefore  ejected,  the  company  waa 
held  liable,  bnt  not  for  exemplary  damagea:  BamUton  t.  Third  Ave.  R.  R. 
Co,,  63  N.  Y.  25.  In  that  caae,  howerer,  the  paaaenger  waa  informed  by  the 
second  conductor,  before  entering  the  car,  that  he  needed  no  tranafer.  And 
where  a  paaaenger  haying  purchaaed  tickets  for  himself  and  hia  serranta  took 
paaaage  with  them  on  a  certain  train,  keeping  all  the  ticketa  in  hia  own  poa* 
aeaaion,  and  the  train  waa  afterwaxda  divided,  leaving  the  maater  on  one  train 
and  the  aervanta  on  another,  and  the  latter  being  unprovided  with  ticketa 
were  ejected,  the  company  waa  held  liable  in  an  action  by  the  maater  for 
breach  of  the  contract  of  carriage.  There  waa  a  by-law  of  the  company  pro* 
viding  that  ''each  paaaenger,  on  payment  of  hia  fare,  will  be  furniahed 
with  a  ticket,"  which  he  waa  required  to  exhibit  and  delirer  up  when  de- 
manded, but  it  waa  decided  that  the  company,  by  not  furnishing  each  of  the 
aervanta  with  a  ticket,  had  not  put  itself  in  a  poeition  to  enforce  ita  by-law 
againat  them:  Jennings  t.  OretU  Northern  R.  Co,,  L.  R.,  1  Q.  B.  7.  But 
where  a  person  paid  for  ticketa  for  himaelf  and  two  companions,  but,  by  mia- 
take  of  the  agent,  received  only  two  tickets,  and  the  conductor  refused  to  ac- 
cept these  facts  in  explanation,  and  ejected  one  of  the  parties  for  non-pay- 
ment of  fare,  the  company  was  held  not  to  be  liable  therefor:  Weaver  v.  Rome 
etc.  R.  R.  Co,,  3  Thomp.  &  C.  270.  Although  the  cases  on  this  subject  are 
not  entirely  conaiBtent  with  each  other,  the  doctrine  deducible  from  them, 
and  the  correct  doctrine  as  it  seems  to  us,  is  that  when  one  has  paid  hia  £ue 
to  a  certain  deatination  on  a  railway,  to  the  officer  appointed  by  the  company 
to  receive  it,  the  contract  for  carriage  is  complete,  and  he  haa  a  right  to  be 
-carried  in  accordance  with  that  contract,  which  can  not  be  infringed  or  im- 
paired by  any  rule  of  the  company  or  by  any  mistake  or  default  of  its  ser- 
vants. If  by  a  mistake  of  one  of  the  officers  of  the  company  he  is  not  fur- 
nished with  a  proper  ticket  or  check  evidencing  his  right  to  be  carried  to  hia 
deatination,  his  right  nevertheless  remains,  and  if  for  want  of  the  requisite 
evidence  of  that  right,  another  servant  of  the  company  refuses  to  carry  him 
without  another  payment  of  fare,  the  contract  is  broken,  and  he  has  a  com- 
|>leto  right  of  action  for  all  damagea  resulting  from  such  breach.  But  as  the 
rule  requiring  him  to  show  a  proper  ticket  or  to  pay  his  iam,  if  demanded,  is 
a  reasonable  one,  he  will  not  be  justified  in  refusing  compliance  with  it,  and 
In  remaining  in  the  car  until  forcibly  expelled,  merely  for  the  purpoae  of 
beaping  up  damagea.  He  ahould  either  pay  the  fare  demanded  or  quit  the 
train;  and  in  either  case  we  think  he  ought  to  recover,  as  a  part  of  hia  damagea, 
reasonable  compensation  for  the  indignity  put  upon  him  by  the  company  through 
the  default  of  ita  servant.  But  he  can  add  nothing  to  his  claim  by  remain- 
ing in  the  car  until  forcibly  ejected,  for  the  rule  under  which  he  is  ejected 
bcdng  reasonable,  is  a  complete  protection  to  the  company  and  ito  aervanta 
against  the  recovery  of  any  damagea,  directly  or  indirectly,  for  an  aaaault 
made  neceasary  by  his  own  obstinancy,  if  no  more  violence  than  is  required 
-for  hia  ejection  is  used.  Such  a  case  stands  upon  an  entirely  different  ground 
from  that  of  a  passenger  who  has  a  proper  ticket  and  is  nevertheleaa  expelled. 
Bulk  RsQxnBXNO  Subrxndsb  of  Ticket. — ^A  rule  requiring  paaaengera  to 
•aurrender  their  tickete  aoon  after  storting  on  their  journey,  and  to  take  the 
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eoodacior's  checks  therefor,  ia  no  doubt  reasonable,  and  a  passenger  refnauig 
to  comply  with  the  mle  or  to  pay  fare  may  be  ejected,  or  if  he  leaves  the 
train  witiiout  giving  up  his  ticket  he  may  be  sued  for  his  fare:  Northern  efe. 
R.  J?.  Co,  V.  Page,  22  Barb.  130;  PtopU  v.  Caryl,  3  Park.  Cr.  320.    So,  a 
mle  requiring  passengers  on  a  steamboat  to  surrender  their  tickets  on  going 
ashore  is  reasonable:  Standish  v.  NarraganaeU  etc,  Co.,  Ill  Mass.  512;  S.  C, 
15  Am.  Bep.  66.    Bat  a  rale  reqairing  railway  passengers  to  snirender  their 
tickets  at  a  distance  from  their  destination,  without  receiving  checks  there- 
for, where  several  stations  intervene,  is  unreasonable:  Stale  v.  Thompson,  20 
N.  H.  250.     But  it  is  otherwise  as  to  a  rale  requiring  a  surrender  of  tickets 
without  giving  out  checks,  just  before  reaching  the  last  station  before  the  end 
of  a  passenger's  journey:  Vedder  v.  FdUsws,  20  N.  Y.  126;  or  just  after  leaving 
the  last  station:  IVinoia  etc.  R,  R.  Co.  ▼.  WhiUemore,  43  IlL  420.    A  passen- 
ger having  surrendered  his  ticket  is  entitled  to  ride  to  the  end  of  his  journey 
whether  he  has  received  a  check  or  not:  Chicago  etc.  R.  R.  Co.  v.  Or{fin,  68 
Id.  499;  and  if  he  is  expelled  from  the  train  for  non-payment  of  fare  upon  a 
change  of  conductors  the  company  is  liable:  Pittsburg  etc.  R.  R.  Co.  v.  //«n- 
fUgh,  39  Ind.  609.     Where  a  passenger's  ticket  entitles  him  to  a  seat,  he  can 
not  be  required  to  surrender  it  until  a  seat  is  furnished:  Dame  v.  Kcauae 
City  etc.  R.  R.  Co.,  53  Mo.  317;  S.  C,  14  Am.  Rep.  457.    But  he  can  not  re- 
main on  the  train  until  he  obtains  a  seat  and  then  tender  fore  only  for  thai 
part  of  the  journey  during  which  he  has  been  provided  with  a  seat:  Id.  And 
where  the  seats  in  a  particular  car  are  all  occupied  the  conductor  is  not  bound 
to  furnish  a  passenger  with  a  seat  in  that  car  before  requiring  him  to  surren- 
der his  ticket,  where  there  are  vacant  seats  in  another  car,  as  for  instance  the 
smoking-car,  although  the  passenger  insists  that  he  con  not  ride  in  that  car 
without  injury  to  his  health:  Pittsbxtrg  etc.  R.  R.  Co,  v.  Van  Houten,  48  Ind. 
90. 

Ejectino  Passenger  for  not  Showing  or  Subrbnberino  Ticxbt  or  Pat* 
ZNO  Fare. — It  is  a  universal  rule  among  railway  companies  to  eject  passengen^ 
who  refuse,  upon  proper  demand,  to  show  or  surrender  their  tickets,  or  pay 
fare,  and  its  reasonableness  is  beyond  question,  for  by  such  refusal  a  passen- 
ger becomes  a  mere  trespasser:  Ohio  etc.  R.  R.  Co.  v.  MuMing,  30  IlL  9; 
Chicago  etc.  R.  R.  Co.  v.  Roberts,  40  Id.  503;  State  v.  Overton,  24  N.  J.  L. 
435.  So,  though,  as  already  stated,  the  passenger  may  be  a  commuter  who 
has  lost  his  ticket  by  theft  or  otherwise:  Ripley  v.  New  Jersey  etc.  Co.,  31  Id. 
388;  New  York  etc.  R.  R.  Co.,  36  Conn.  287;  S.  C,  4  Am.  Eep.  77,  and  other 
oases  above  cited.  The  conductor  must,  however,  before  ejecting  a  passenger 
for  non-payment  of  fare  use  reasonable  diligence  to  ascertain  whether  he  has 
a  proper  ticket.  If  he  produces  a  ticket  which  the  conductor  suspects  that  he 
has  not  paid  for,  owing  to  information  furnished  by  a  ticket  agent,  and  the 
conductor  ejects  him  without  proper  inquiry,  the  company  is  liable  in  case 
the  ticket  turns  out  to  have  been  correct:  Quigley  v.  CentnU  etc  R.  R.  Co,, 

11  Nev.  360. 

The  company  will  be  liable  also  if  the  passenger  assures  the  oonductor  that 
he  has  a  ticket  but  has  mislaid  it,  and  begins  to  search  for  it»  if  he  is  ejected 
without  giving  him  reasonable  time  to  find  it:  Curtis  v.  Grand  Trunk  R.  Co., 

12  U.  C.  C.  P.  89;  Maples  v.  Neio  York  etc.  R.  R.  Co.,  38  Conn.  567;  S.  C, 
9  Am.  Rep.  434.  But  if  the  passenger  has  no  ticket  the  oonductor  has  a 
light  to  know  at  once  whether  he  will  pay  his  fare  or  not.  If  the  passenger 
says  that  he  has  not  decided  how  far  he  will  go,  and  is  told  that  he  must  do* 
oide,  and  upon  being  again  interrogated,  makes  the  same  excuse,  he  may  be 
put  off  the  train  without  further  inquiry:  Fulton  v.  Orand  Trunk  R.  Co.,  17 
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0.  C.  Q.  R  428.  A  rale  forbidding  the  aooeptenoe  of  a  tibket  or  payment  of 
fare  by  or  on  behalf  of  a  paasenger  after  his  ejection  nnleas  It  be  at  a  regular 
atation,  is  reasonable,  and  the  conductor  may  refuse  to  admit  him  again  upon 
the  train:  O'Brien  ▼.  Boston  etc.  R.  R,  Co.,  15  Gray,  20;  S.  C,  Thomp.  on 
CSsr.  22;  Nehon  v.  Long  Island  R.  R.  Co,,  7  Hun,  140;  (yBHen  ▼.  New  York 
etc,  R.  R.  Co.,  ao  N.  Y.  236;  IkUton  ▼.  Orand  Trunk  R.  Co.,  17  U.  0.  Q.  B. 
428.  And  the  conductor  is  not  required  to  accept  a  tender  of  fare  even  b^ 
lore  ejection  if  the  train  has  been  stopped  to  put  the  passenger  off:  People  ▼• 
JUUon,  8  Park.  Gr.  234;  Stone  v.  Chicago  etc  R.  R.  Co.,  47  Iow%  82;  S.  a» 
20  Am.  Bep.  458.  Nor  can  the  passenger  save  himself  by  showing  his  ticket 
alter  the  train  has  been  stopped  to  eject  him:  Hibbard  ▼.  New  York  etc.  R, 
Co.t  15  N.  Y,  455.  The  unreasonableness  of  allowing  a  passenger  thus  to 
SKperiment  with  the  conductor  is  apparent.  If  it  were  permitted,  the  stop- 
pages which  might  be  occasioned  by  refractory  passengers  would  be  an  intol- 
arable  annoyance  not  only  to  the  carrier,  but  to  other  passengers.  But  if  a 
passenger  is  ejected  for  non-payment  of  fare  at  a  regular  station,  he  may,  no 
doubt,  re-enter  the  car  upon  tendering  a  ticket  or  payment  of  fare:  Ndson  r. 
Long  Island  R.  R.  Co,,  7  Hun,  140.  So  a  tender  before  ejection,  but  after  a 
stoppage  of  the  train  at  a  regular  station,  is  good:  O'Brien  r.  New  York  etc* 
R,  R.  Co.,  80  N.  Y.  236.  But  it  is  held  that  even  wheio  a  passenger  is  ejected 
at  a  regular  station  he  can  not  again  take  passage  by  offering  merely  a  ticket 
from  that  station,  without  paying  fare  from  the  station  from  which  he  origi- 
nally came:  Stone  v.  Chicago  etc.  R.  Co.,  47  Iowa,  82;  S.  C,  20  Am.  Bep. 
458.  No  unnecessary  violence  can  be  used  in  ejecting  a  passenger:  KUne  v. 
Central  Pae\fie  R.  R.  Co.,  37  Gal.  400;  StaU  t.  Ross,  26  N.  J.  L.  224,  and 
other  cases  cited  in  this  note.  If,  before  ejection,  the  passenger  tenders  a 
ticket  which  the  conductor  holds  not  to  be  a  proper  ticket,  he  can  not  retain 
it  against  the  passenger's  protest  and  still  eject  him:  Vanhrk  v.  Penns^vania 
R.  R.  Co.,  76  Pa.  St.  66;  S.  C,  18  Am.  Bep.  404.  If  he  does  so  the  com- 
pany is  liable:  Id.  On  the  other  hand*  where  the  passenger  tenders  a  certain 
sum  which  the  conductor  claims  is  not  sufficient,  it  is  held  that  the  conductor 
may  retain  it  to  cover  the  distance  already  traveled  and  still  eject  the  pas- 
aenger,  although  he  tenders  the  full  fare  after  the  train  is  stopped:  DMi  etc* 
R.  R.  Co.,  52  Iowa»  842;  S.  C,  85  Am.  Bep.  278. 

In  the  absence  of  any  statute  providing  that  passengers  shall  be  ejected 
from  railway  trains  for  non-payment  of  fare,  only  at  regular  stations,  the  bet- 
ter opinian  is  that  a  passenger  may  for  this  cause  be  put  off  at  a  distance 
from  any  station,  if  ho  is  not  thereby  wantonly  exposed  to  peril:  Oreat  West^ 
cm  R.  Co.  V.  Miller,  19  Mich.  305;  MeChtrt  v.  PhUaddphia  etc  R.  R.  Oo^ 
84  Md.  632;  a  C,  6  Am.  Bep.  532.  But  in  Maples  v.  New  York  etc  R.  R. 
Co.,  38  Conn.  557;  S.  C,  0  Am.  Bep.  434,  it  is  held  that  a  rule  for  the  ejec- 
tion of  passengers  elsewhere  than  at  stations  for  non-payment  of  fare,  is  un« 
reasonable  and  void.  In  Illinois,  there  is  a  statute  providing  for  the  ejectioQ 
of  passengers  for  this  cause  at  the  usual  stopping-plaoes,  and  this  is  held  to 
prohibit  putting  off  a  passenger  for  non-payment  of  fare  elsewhere  than  at  a 
station:  Chicago  etc  R.  R.  Co.  v.  Pcurks,  18  BL  460;  Chicago  etc.  R.  R.  Co, 
V.  Peacock,  48  Id.  253.  But  the  contrary  is  held  under  a  similar  statute  in 
Indiana:  Toledo  etc  R.  R.  Co.  v.  Wright,  68  Ind.  586;  S.  C,  34  Am.  Bep.  277. 
And  even  where  such  a  statute  is  held  to  restrict  the  right  to  an  ejection  at  a 
usual  stopping-place,  it  is  held  not  to  apply  to  one  who,  alter  ejeotion  at  a 
atation,  again  jumps  upon  the  train  as  it  is  moving  out:  Ohioago  etc  R,  £• 
Co.  V.  Roger,  1  Bradw.  472;  Kent  v.  Mason^  Id.  466.  Or  to  one  who  anten 
the  train  with  the  deliberate  intention  of  not  paying  his  fare,  for  the  purpose 
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of  tasting  his  right  to  ride  upon  a  ticket  which,  by  the  roles  of  the  company^ 
has  expired:  IAXUb  ▼.  St,  Lovm  eU,  B,  Cb.,  64  Mo.  464.  Under  the  Vermont 
statate,  a  passenger  osa  be  ejected  only  at  a  regalar  station  for  refusing  to 
pay  extra  fare  demanded  of  him  becanse  he  has  not  purchased  a  ticket: 
Stephen  r,  Smiih,  29  Vt.  160. 

RuLxs  AS  TO  GABRTnio  pASBXNOBBs  ov  Frkioht  T&AIM8.— A  railway 
company  may  undoubtedly  require  freight  and  passengers  to  be  csnied  oo^ 
different  trains,  if  sufficient  accommodations  are  provided  for  both,  and  may 
therefore  make  and  enforce  a  rule  forbidding  passengers  to  be  carried  on 
freight  trains:  Houston  etc  R.  Co*  t.  Moore,  49  Tex.  31;  Chicago  etc  R,  R. 
Co.  v.  Randolph,  53  HL  510;  mmois  etc.  R.  R.  Co.  v.  Johnson,  67  Id.  312; 
Eaton  r,  Delaware  etc.  R.  R.  Co.,  57  N.  T.  382.  Or  it  may  require  passengera 
on  freight  trains  to  provide  themselves  with  a  certain  kind  of  ticket  before 
starting,  and  may  expel  those  who  fail  to  comply  with  the  rule:  Evans  v. 
Memphk  etc.  R.  R.  Co.,  56  Ahi.  246;  lUinoia  etc.  R.  R.  Co.  v.  Nelson,  59  DL 
110;  Toledo  etc.  R.  R.  Co.  v.  Patterson,  63  Id.  304;  Arnold  v.  IlUnois  etc  JL 
R.  Co.,  83  Id.  273;  St.  Louis  etc  R.  R.  Co.  v.  Myrtle,  51  Ind.  566;  FaUmer  r. 
Ohio  etc  R.  Co.,  55  Id.  369;  Law  v.  Illinois  etc  R.  R.  Co.,  32  Iowa,  534;  Kan- 
sas etc.  R.  Co.  V.  Kesder,  18  Ran.  523;  Burlington  etc  R.  R.  Co.,  11  Neb.  177^ 
S.  C,  1  Am.  and  Eng.  R.  R.  0.  253;  Indianapolis  etc.  R.  R.  Co.  v.  Kennedy^ 
8  Id.  467;  Cleveland  etc.  R.  R.  Co.  v.  Bartraim,  11  Ohio  St.  457.  Or  it  may, 
it  seems,  restrict  its  liability  for  the  safety  of  passengers  carried  on  such 
trains:  Arnold  v.  Illinois  etc.  R.  R.  Co.,  83  111.  273.  Due  notice  must,  how- 
ever, be  given  of  the  rule  requiring  passengers  on  such  trains  to  provide  them 
selves  with  tickets  of  a  particular  kind  beforehand:  Falhner  v.  Ohio  etc.  R, 
Co.,  55  Ind.  369;  Dunn  v.  Grand  Trunk  R.  Co.,  58  Me.  187;  S.  0.,  Thomp» 
on  Car.  328;  Lake  Shore  etc  R.  R.  Co.  v.  Greenwood,  79  Pa.  St.  373.  A  pas- 
senger who  has  no  notice  of  the  rule  by  public  advertisement  or  otherwise,, 
and  who  has  been  in  the  habit  of  riding  on  the  freight  trains  of  the  com- 
pany without  having  the  kind  of  ticket  required,  can  not  be  expelled  from 
such  a  train  at  a  distance  from  any  station  for  non-complianoe  with  the  ruler 
Lake  Shore  etc  R.  R.  Co.  v.  Greenwood,  supra.  And,  generally,  a  passenger 
who  has  purchased  a  ticket,  purporting  on  its  face  to  entitle  him  to  be  carried 
on  any  regular  train,  can  not  be  restricted  to  a  special  train  by  a  rule  of  which 
he  had  no  knowledge  when  he  took  passage  on  another  train:  Maroney  v.  Old 
Colony  etc  R.  R.  Co.,  106  Mass.  153. 

So  a  passenger  who  has  no  notice  of  any  rule  to  the  contrary,  and  has  en- 
tered the  caboose  of  a  freight  train  and  paid  first-class  fare,  is  entitled  to  the 
same  protection  from  injury  as  if  he  were  on  a  regular  train:  Dunn  v.  Grand 
Trunk  R.  Co.,  supra.  And,  generally,  railway  companies  which  are  in  the 
habit  of  carrying  passengers  on  their  freight  trains,  either  without  any  rule 
to  the  contrary  or  in  violation  of  their  rules,  are  liable  for  their  safety,  sub- 
ject only  to  the  usual  hazards  of  travel  by  such  trains:  Hazard  v.  Chicago- 
etc.  R.  R.  Co.,  1  Biss.  503;  Houston  etc.  R.  Co.  v.  Moore,  49  Tex.  31.  It  is 
further  to  be  noted  that  a  rule  requiring  passengera  on  freight  trains  to  pro* 
vide  themselves  with  tickets  is  not  reasonable,  unless  opportunities  for  ob- 
taining such  tickets  are  afforded  by  having  the  ticket  office  open  at  a  season- 
able and  convenient  hour  liefore  the  departure  of  trains:  Evans  v.  Memphis  etc 
R.  R.  Co.,  50  Ala.  246;  St.  Lows  etc.  R.  R.  Co.  v.  Myrtle,  51  Ind.  566;  Indiam- 
apolis  etc.  R.  R.  Co.  v.  Kennedy,  3  Am.  and  Eng.  R.  R.  Gas.  467.  If  no  snob 
opportunity  is  afforded,  a  passenger  who  has  not  obtained  a  ticket  is  entitled^ 
upon  payment  of  the  usual  fare  to  the  conductor,  to  ride  upon  such  a  train:  Stm. 
Urns  etc  R.  R.  Co.  v.  Myrtle,  51  Ind.  566. 
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on  the  plfttf onn  of  a  tndn  is  reasonable  and  valid,  and  if  a  paaaenger  violatea- 
it^  the  company  is  not  liable  for  any  injury  that  may  thereby  happen  to  him, 
even  if  he  has  permission,  tacit  or  otherwise,  from  the  conductor  to  ride  in 
the  baggage  car  or  other  prohibited  place;  for  the  rule  being  for  the  protec- 
tion of  human  life,  the  oonductor  can  not  waive  it:  Penntiflvania  B,  B,  Co. 
T.  LangdoHf  92  F^  St.  21.  So  a  rule  requiring  passengers  on  a  street  car  to* 
enter  and  depart  by  the  rsar  platform  is  reasonable,  and  if  violated,  even 
with  the  permission  of  the  driver  or  conductor,  the  company  is  not  liable: 
Baltimore  etc.  B.  B,  Co.  v.  WiUnndon,  30  Md.  224.  So  a  rule  that  passengera 
on  a  street  car  shall  not  ride  on  the  front  platform  is  reaaonable:  WUUv. 
Ljffm  etc  B,  B.  Co.,  129  Mass.  351;  S.  C,  2  Am.  and  Eng.  E.  B.  Gas.  27. 

Bulks  Limitino  Timx  in  which  Tickst  is  to  bx  Used  and  as  Ta 
"Stop-ovxr"  Tiokbts. — A  railway  company  may  adopt  a  regulation  re- 
quiring all  tickets  to  be  used  on  the  day  of  their  issuance  or  within  a  speci- 
fied number  of  days  thereafter,  and  the  passenger  not  using  his  ticket  within 
the  limited  time,  without  any  fault  or  failure  of  the  company,  can  not  claim, 
the  right  to  ride  on  it  afterwards:  Boaion  etc.  B.  B.  Co.  v.  Proctor,  1  Allen» 
267;  Johiuony.  Concord  BaUway,  46  N.  H.  213;  State  v.  CampbeU,  32  N.  J. 
L.  309;  Barker  v.  Coflin,  31  Barb.  656;  Elmore  v.  Sands,  54  N.  Y.  512;  S. 
C,  13  Am.  Bep.  617;  Hiil  v.  Syracuse  etc  B.  B.  Co.,  63  N.  Y.  101;  Auer- 
bach  V.  New  York  etc.  B.  B.  Co.,  60  How.  Pr.  382;  Shedd  v.  Troy  etc  B.  B. 
Co.,  40  Vt.  88.  So  a  party  purchasing  a  commutation  or  mileage  ticket  or  a. 
"stop-over"  ticket  may  be  required  to  use  it  within  a  limited  time,  and  if  he 
fails  within  that  time  to  ride  the  distance  to  which  it  entitles  him,  he  can  not 
use  it  afterwards:  Sherman  v.  Cldcago  etc  B.  B.  Co.,  40  Iowa,  45;  Powell  v. 
Pittsburg  etc  B.  B.  Co.,  25  Ohio  St.  70;  LiUis  v.  St.  Louis  etc.  B.  Co.,  64  Mo. 
464;  Wentz  v.  Erie  B.  B.  Co.,  5  Thomp.  &,  C.  556.  Nor  will  the  company  be 
estopped  from  denying  a  holder  of  a  mileage  ticket  the  right  to  use  it  after 
the  time  has  expired,  merely  by  permitting  him  to  ride  once  or  twice  after- 
wards: Sherman  v.  Chicago  etc  B.  B.  Co.,  40  Iowa,  45.  The  reaaonableness- 
of  a  rule  of  this  sort  is  apparent.  It  enables  the  company  to  provide  requi- 
site car-room  for  all  holders  of  tickets  who  are  entitled  to  ride  within  a  par- 
ticular period  or  upon  a  particular  train.  Such  limitations  are  generally 
printed  upon  the  ticket,  and  may  then  be  said  to  constitute  a  part  of  the  con- 
tract rather  than  a  rule  governing  the  rights  of  the  party:  State  v.  CampbeU, 
82  N.  J.  L.  309.  It  is  said,  however,  that  the  ignorance  of  a  passenger  that 
his  ticket  is,  by  the  regulations  of  the  company,  limited  to  a  particular  day 
and  trip,  makes  no  difference,  because  it  is  his  duty  to  infonn  himself  on  that 
point:  Johnson  v.  Concord  Bailway,  46  N.  H.  213. 

A  ticket  having  printed  on  it,  "Good  for  this  day  only,"  does  not,  it  seems, 
entitle  the  holder  to  use  it  on  any  other  day,  though  he  is  assured  by  the- 
company's  agent  that  it  is  good  until  taken  up,  if  the  agent  has  no  authority 
to  make  an  oral  contract  different  from  that  expressed  on  the  ticket:  Boice  v. 
Hudson  Biver  B.  B.  Co.,  61  Barb.  611.  It  is  said  in  Pier  v.  Finch,  24  Id.  514, 
that  an  unmutilated  ticket,  upon  which  is  printed  the  limitation,  '*Good  this 
trip  only,"  is  good  on  any  day  until  the  trip  has  been  begun;  but  this  case  ia 
doubted  by  Judge  Bedfield:  1  Bedf.  on  Bailw.  108,  note.  By  a  statute  passed 
in  1871,  in  Maine,  all  railroad  tickets  issued  to  be  used  wfthin  the  state  ara 
good  for  six  years  from  their  date:  Carpenter  v.  Cfrand  Trunk  B.  Co,,  72  Me. 

HfiA 

«KN9. 

A  rule  requiring  passengers  holding  tickets  to  go  through  to  their  Joumey'a 
and  without  stopping,  when  they  have  once  started,  unless  a  "stop-over** 
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check  or  ticket  is  procared,  or  an  indorsement  is  made  on  the  ticket  entitling 
the  passenger  to  lie  over,  is  reaBonaUe  and  yaUd,  and  indeed  is  merely  in 
affirmanoe  of  the  oontraot  of  carriage  which,  without  some  stipalation  to  the 
contraiy,  is  entire,  and  calls  for  a  oontinnoos  trip:  Drew  t.  Cfentral  Pacyic 
R,  R,  Co,,  51  Cat.  425;  SUme  y.  Chicago  etc  R.  R,  Co.,  47  Iowa,  82;  S.  C,  29 
Am.  Rep.  458;  Cheney  y,  Boston  etc,  R.  R.  Co.,  11  Meto.  121;  State  v.  Overicn, 
24  K.  J.  L.  435;  Terry  t.  Flushing  etc.  R.  R.  Co.»  13  Him,  359;  OU  Creek  etc. 
R.  R.  Co.  T.  Clark,  72  Pa.  St.  231;  Dietrich  ▼.  Penneyhaaiia  etc,  R.  R.  Co.,  71 
Id.  432;  S.  C,  10  Am.  Bep.  711;  Breen  ▼.  Texas  etc.  R.  R.  Co.,  60  Tex.  43. 
Kor  can  the  passenger,  after  surrendering  his  ticket,  transfer  himself  to  a 
different  train:  Cleveland  etc.  R.  R.  Co.  v.  Bartram,  11  Ohio  St.  457.  Waist 
of  knowledge  by  a  passenger  of  a  role  requiring  him  to  obtain  a  "  stop-oTer** 
check,  or  to  have  his  ticket  indorsed,  or  to  comply  with  other  conditions  to 
entitle  him  to  lie  oyer  on  his  journey,  makes  no  difference  as  to  his  ri^ts,  for 
it  is  his  duty  to  inform  himself  concerning  the  company's  regulations  on  that 
^mnti  BeAe  ▼.  Ayres,  28  Barb.  275;  Dunphy  v.  Erie  R.  R.  Co.,  10]  Jones  &  S. 
128;  Cheney  r.  Boston  etc.  R.  R.  Co.,  11  Mete.  121;  Dietrich  ▼.  Pennsylvania 
etc  R.  R.  Co.,  71  Pa.  St.  432;  S.  C,  10  Anu  Bep.  711.  If  he  stops  over  with- 
out complying  with  the  rule,  he  may  be  compelled  to  pay  fare  again,  or  be 
expelled  from  the  train  when  he  undertakes  to  continue  his  journey:  Id.  So 
if  a  passenger  voluntarily  or  negligently  detaches  a  check  entitling  him  to 
stop  over,  and  fails  to  present  it  to  the  conductor  of  the  second  train,  he  may 
be  required  to  pay  fare  or  leave  the  train:  Hatnilton  v.  New  York  etc  R.  R, 
Co.,  51  N.  T.  100.  The  fact  that  the  passenger  stops  over  by  permission  of 
the  previous  conductor,  but  without  proper  evidence  of  his  right,  does  not 
vary  the  rule,  if  the  conductor  has  no  authority  to  vary  the  contract:  Petrie 
v.  Pennsylvania  R.  R.  Co.,  42  N.  J.  L.  449.  So  where  he  stops  over  on  an 
ordinary  check  marked  "Good  for  this  day  and  train  only,"  though  he  is  in- 
formed by  a  person  in  the  tioket^ffioe,  at  his  place  of  stopping  over,  that  the 
check  is  good  until  taken  up:  McClure  v.  Philadelphia  etc.  R,  R.  Co.,  34  Md. 
532;  S.  C,  6  Am.  Bep.  345.  So  where  he  applies  for  a  stop-over  check,  and 
is  given  an  ordinary  trip  check,  which  is  rejected  by  the  conductor  of  the 
second  train,  who  demands  tare,  and  ejects  the  passenger  for  non-payment^ 
the  company  is  held  not  to  be  liable  for  such  ejection,  though  it  is  liable  for 
the  mistake  or  negligence  of  the  first  conductor:  Torton  v.  Milwaukee  etc  R. 
R.  Co.,  11  N.  Y.  482.  But  see  Palmer  v.  Charlotte  etc.  R.  R.  Co.,  3  S.  a 
580;  S.  C,  16  Am.  Bep.  750,  holding  a  railway  company  liable  for  ejectioa 
under  similar  circumstances.  So  where  a  passenger  purchased  a  ticket  marked 
"  Good  for  this  day  only,"  upon  the  representation  of  the  agent  that  the  con- 
ductor would  give  him  a  stop-over  check,  which  the  conductor  refused  to  do» 
saying  that  the  rule  allowing  him  to  give  stop-over  checks  had  been  recently 
changed,  but  permitted  the  passenger  to  retain  his  ticket,  stating  that  he 
might  probably  succeed  in  going  through  on  that,  and  the  passenger  accord- 
ingly stopped  over,  and  took  passage  next  day  on  another  train,  but  the  con- 
ductor reifused  to  accept  the  ticket,  demanded  fare,  and  ejected  the  passenger 
for  non-payment,  the  company  was  held  liable  therefor:  Bumhasn  v.  Cfrand 
Trunk  R.  Co..  63  Me.  298;  S.  C,  18  Am.  Bep.  220.  Under  the  Maine  stat- 
ute of  1871,  before  referred  to,  passengers  on  trains  within  the  state  are  per- 
mitted to  stop  over  on  ordinary  tickets:  Carpenter  t.  Cfrand  Trunk  R,  Gxy 
72  Me.  388. 

Bulb  ab  to  Stopping  Train  at  Station  to  wmoH  Tiokxt  Buns.— WImm 
a  railway  company  affords  reasonable  means  of  carrying  psasengen  to  all  sta- 
tions on  its  road,  it  may  no  doubt  adopt  rules  providing  that  partaonlar  tnSam 
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■hall  stop  only  At  certain  stations,  and  a  passenger  having  a  ticket  toastatka 
not  on  the  time-table  can  not  require  the  conductor  to  stop  there:  OMeag^ 
ete.  H.  R,  Co.  T.  Randolph,  53  DL  610;  FMt  ▼.  Albtmy  etc,  R.  R.  Oo.,  4  Laos. 
147;  Dleirieh  v.  Pemuyhfonia  etc.  R,  R,  Co.,  71  Fa.  St  4S2;  Q.  C,  10  Am. 
Rep.  711;  Laie  Shore  etc.  R.  R.  Co.  t.  Pierce,  8  Am.  and  Eng.  E.  R.  Cm. 
840.  The  passenger  mnstinfonn  himself  before  starting  as  to  where  the  trala 
■tops:  Chicago  etc.  R.  R.  Co.  v.  Randolph,  S3  HI.  510;  PUklhurgh  etc  R.  M. 
Co.  r.  Numm,  50  Ind.  141;  a  C,  00  Id.  638;  Ohio  etc  R.  R.  Co.  ▼.  Apple- 
ton,  62  Id.  640.  But  the  train  mnst  stop  at  the  station  to  which  the  tioksl 
runs,  and  at  which  it  is  in  the  habit  of  stopping,  if  the  conductor  is  seaaonablj 
informed  of  the  passenger's  desire  to  stop  there,  or  the  company  will  be  liabU 
on  its  contract:  Chicago  etc  R.  R.  Co.  v.  Fither,  06  HI.  152.  It  is  said  also 
in  Pittsburgh  etc  R.  R.  Co.  y.  Nmum,  60  Ind.  141,  that  if  a  passenger  pur- 
chases  a  ticket  expressly  for  a  particolar  train  and  is  informed  by  the  com- 
pany that  it  stops  at  the  station  to  which  he  desbes  to  go,  it  must  stop  them 
or  the  company  will  be  liable;  bnt  in  the  same  case,  in  00  Id.  688,  it  is  held 
that  the  company  Is  not  botmd  by  a  statement  of  the  agent  tiiat  the  train  will 
stop  at  the  station  for  which  the  ticket  is  purchased  if  it  is  not  a  regnhur  sli^ 
tion.  The  correct  doctrine  no  doubt  is,  that  the  passengor  has  a  right  to  rely 
on  information  given  on  that  point  by  the  agent  from  whom  he  parbhases  Us 
ticket;  bat  if  informed  by  the  conductor  before  reaching  the  station  that  tba 
train  does  not  stop  there  and  that  he  must  get  off  at  an  intermediate  station, 
or  pay  fare  to  a  station  beyond,  he  must  quit  the  train  when  requested  and 
go  for  breach  of  contract,  and  can  not  remain  till  ejected  and  claim  damagsa 
for  that:  Lake  Share  etc  R.  R.  Co.  ▼.  Pierce,  8  Am.  and  Eng.  R.  R.  CSas.  840 
(Wis.)  The  company  is  held  not  to  be  bound  by  an  agreement  of  the  con- 
ductor to  stop  at  a  particular  station  not  on  the  time-table:  Ohio  etc  R.  R 
Co.  V.  ffatton,  60  Ind.  12.  Bnt  in  Western  R.  R.  Co.  v.  Young,  61  Qa.  480 
that  a  conductor  agreeing  to  put  a  passenger  off  at  a  station  beyond  the  ten^ 
minal  point  of  his  ticket  must  do  so,  though  he  may  require  &re  to  be  paid 
to  tliat  point,  and  that  if  the  train  begins  to  slow  up  and  the  passenger  pre- 
pares to  get  off  bnt  is  thrown  off  the  platform  and  injured  by  a  sudden  start- 
ing of  the  train  before  it  has  entirely  stopped,  the  company  is  liable. 

Ruui  Peovidino  Sepabatb  Car  iob  Ladixs  and  their  esoorts  is  certainly 
reasonable  where  the  travel  on  the  road  is  so  great  as  to  require  it:  Baa$  v. 
Chicago  etc  R.  R.  Co.,  30  Wis.  450;  S.  C,  17  Am.  Rep.  495;  Thomp.  on  Gar. 
811;  S.  C,  42  Wis.  654;  Peck  v.  New  Torketc  R.  R.  Co.,  70 N.  Y.  587;  Chicago 
etc  R.  R.  Co.,  55  HI.  185;  Marquette  v.  Chicago  etc  R.  R.  Co.,  33  Iowa,  502. 
And  other  passengers  may  be  excluded  from  such  car  if  they  can  be  provided 
with  seats  elsewhere:  Id.  But  the  rule  must  be  reasonably  enforced,  and 
where  a  passenger  unable  to  obtain  a  seat  elsewhere  except  in  the  smoking- 
ear,  quietly  enters  the  hidies'  car  and  is  rudely  ejected,  it  is  a  breach  of  the 
contract:  Baes  v.  Chicago  etc.  R.  R.  Co.,  mpns. 

Rules  Prohibitino  Disokderlt  Conduct  on  the  cars  and  excluding  dis- 
orderly passengers  are  also  unquestionably  reasonable.  Indeed,  without  any 
express  rule  on  the  subject,  it  is  the  right  of  a  railway  company  to  eject  pas- 
sengers guilty  of  riotous  or  disorderly  conduct,  or  using  profane  or  obscene 
language,  or  the  like,  to  the  annoyance  of  other  passengers:  People  v.  (7ary{, 
3  Park.  Cr.  326;  Putnam  v.  Broadway  etc  R.  R.  Co.,  55  N.  T.  106;  8.  C,  14 
Am.  Rep.  190;  Chicago  etc  R.  R.  Co.  v.  Or\ffln,  68  HL  499:  New  Orleane  etc 
R.  R.  Co.  V.  Burke,  53  Miss.  200;  Weat  Cheater  etc  R.R.  Co.  v.  Miles,  55  V%. 
St.  209;  PUteburg  etc  R.  R.  Co.  v.  PiUow,  76  Id.  610.  It  is  not  only  the  right 
of  the  company  to  eject  such  passengers,  but  it  is  its  duty  to  other  passengers, 
▲m.  Dbc.  Vol.  XLI--81 
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■ad  upon  its  failure  to  do  so  a  paasenger  injured  by  miBoondaot  of  other  pe*> 
■engen  has  a  right  of  aotion  against  the  oompany:  ffotty  ▼.  AUtmUa  St.  B.  Jt 
Qk,  61  Qa.  215;  Puftiom  t.  Broadyny  etc  R.  R.  Co.,  65  N.  T.  106;  8.  a,  14 
Am.  Rep.  190;  Xew  OHeana  eU.  R.  R.  Qo.  ▼.  Broadway,  63  Miss.  200.  S# 
the  oompany  may  and  shoold  expel  paasengen  who  are  so  grossly  intozioated 
as  to  make  their  oondoot  oflbnsive  to  other  passengess:  VnUon  t.  MiddleatM 
R.  R,  Co.,  11  Allen,  2M;  8.  C,  Thomp.  on  Oar.  6;  Mwrphy  v.  Ufdon  R,  Ca« 
116  Mass.  228;  Hendriek$  ▼.  Sixth  Ao.  R,  Co.,  12  Jones  &  8.  6.  Bat  slight 
iatozioation  not  serionsly  alfeoting  the  passenger^s  oondnet  is  no  groond  of 
ezpolsioii:  PUttlburg  etc.  R.  R.  Oo.  ▼.  Fondyne,  67  Ind.  576.  An  intoxicated 
person  whose  oondoot  is  not  ofTensive  is  entitled  to  ride,  and  whatever  may 
be  his  oondnet,  if  he  is  allowed  to  remain,  he  is  entitled  to  the  same  protec- 
tion from  injury  as  other  paoMngers;  MUUman  ▼.  New  York  etc.  R.  R.  Oo.^ 
66  N.  T.  643.  If  the  oondactor  puts  off  a  passenger,  sapposing  him  to  be 
dnmk  when  he  is  not,  and  when  he  has  been  gnilty  of  no  impropriety,  the 
oompany  is  liable:  Higgk^  t.  WaJtervlkt  Tumv^  Co.,  46  Id.  23.  But  if  the 
passenger  supposed  to  be  drunk  is  only  sick,  it  is  bis  duty  to  inform  the  ooiu 
duotor  of  the  ftusts:  LemofU  r.  Washinffton  etc  R.  R.  Co.,  1  Am.  and  Eng.  R. 
B.  Gas.  (D.  0.)  263.  8iok  passengers  on  railway  trains  are  entitled  to  extra 
care:  Pittdmrg  eU.  R.  R.  Co.  r.  McOlung,  66  Pa.  St.  294.  But  a  sick  pas- 
senger on  a  street  car  can  not  expect  extra  acoommodatians,  and  must  oonf  orm 
to  the  rules.  If  he  lies  down  on  the  seat  or  vomits  in  the  oar,  against  the  r^ 
monstrances  of  the  conductor,  it  seems  that  he  may  be'  expelled  without 
making  the  oompany  liable,  especially  if  he  does  not  diBclose  his  real  condi- 
tion, and  the  conductor  believes  him  to  be  drunk:  Lemont  v.  Washkigtom  etc 
R.  R.  Co.,  1  Am.  and  Eng.  £.  R.  Oas.  (D.  0.)  263. 

A  railway  oompany  or  other  carrier  may  even,  to  a  certain  extent,  inquire 
into  the  motives  and  habits  of  passengers  and  exclude  them  previous  to  any 
actual  misconduct,  where  they  are  of  such  a  character  as  to  make  it  probable 
that  they  will  nusbehave:  Jeneks  v.  Coleman,  2  Sumn.  221,  per  Story,  J.; 
Stephen  V.  Smkh,  29  Vt.  160,  obiter.  Thus,  a  notorious  gambler  traveling  on 
the  train,  for  the  purpose  of  plying  his  trade  among  the  passengers,  may  be 
excluded,  but  his  fare  must  be  returned :  Thwnton  v.  Union  Pae\fic  R.  R.  Co., 
4  DilL  321.  So,  a  notorious  courtesan,  whose  chaxacter  ii  such  as  to  afford 
reasonable  ground  to  believe  that  her  oonduot  will  be  offensive  to  other  pas- 
sengers, may  be  excluded  from  the  ladies*  car,  but  the  mere  fact  of  her  noto- 
rious unchastity,  if  her  oonduot  and  demeanor  are  lady-like,  and  there  is  no 
reason  to  believe  that  she  will  nusbehave,  is  not  enough:  Brown  v.  MempkU 
etc.  R.  R.  Co.,  7  Fed.  Rep.  61;  S.  C,  6  Id.  409;  1  Am.  and  Eng.  R.  R.  Oss. 
247.  And  in  one  case  it  is  said,  obiter,  that  a  pickpocket  who  has  paid  his 
fare  and  is  guilty  of  no  impropriety,  can  not  be  ejected:  Coppin  v.  BraUk- 
watte,  8  Jur.  875. 

DiSGRimNATiON  ON  GBOfTND  ov  GoLOB.— Oertsinly  a  railway  oompany  or 
other  carrier  can  not  discriminate  against  perscos  on  the  ground  of  race,  color, 
religion,  or  the  like,  and  refuse  to  admit  them  to  its  oars  or  other  vehicles: 
Weet  Chester  R.  R.  Co.  v.  Milee,  55  Pa.  St.  209.  And  it  seems  to  us,  that 
without  any  statute  upon  the  subject,  a  common  carrier  of  passengers  is  bound 
to  afford  substantially  equal  accommodations  to  all  persons  who  pay  equal 
fare,  without  regard  to  any  social  or  race  distinctions,  or  any  other  distinction 
not  founded  upon  personal  conduct.  But  a  rule  providing  for  the  separatum 
of  white  and  colored  passengers  by  seating  them  in  different  cars,  or  in  differ- 
ent parts  of  the  same  car,  is,  in  the  absence  of  any  statute  to  the  contrary, 
undoubtedly  reasonable,  if  it  is  for  the  accommodation  of  the  passengers  gen* 
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enJly,  and  if,  owing  to  a  repngnanoe  between  the  two  races,  a  promiacnoaa 
■eating  of  persons  belonging  to  each  is  likely  to  provoke  tomnlt  or  disorder, 
provided  that  the  accommodations  afforded  to  each  are  substantially  equal:  Id. ; 
ti^reen V.  City  qf  BridgeUm,  9  Cent.  L.  J.  206.    InDay  v.  Otoen,  6  Mich.  620;  S. 
C  Thomp.  on  Car.  306,  it  was  held  that  the  reasonableiness  of  a  rule  excluding 
odlored  passengers  from  the  cabin  of  a  steamboat  was  a  mixed  question  of  law 
and  f aot,  and  that  if  the  rule  was  for  the  accommodation  of  all  the  passengers, 
it  was  reasonable  and  vaUd.    A  rule  requiring  colored  passengers  on  a  street 
oar  to  occupy  the  front  platform,  and  excluding  them  from  the  body  of  the 
ear,  was  held  reasonable  in  Qomea  v.  McCandUM^  4  Phila.  255.    But  as  the 
aooommodations  in  such  a  case  are  manifestly  unequal,  we  can  not  believe  the 
rule  to  be  valid.    On  the  oontraiy,  it  was  held  in  Chicago  etc  B,  Co.  v.  Will- 
iamty  65  IIL  185;  8.  C,  8  Am.  Rep.  641,  that  a  railway  company  oould  not 
«xolude  a  colored  woman  from  the  ladies'  car,  and  compel  her  to  sit  in  a  car 
occupied  mostly  by  men,  where  there  was  no  rule  providing  a  separate  car  or 
part  thereof  equally  comfortable  for  colored  persons.    And  in  Coger  v.  North 
Weatem  tte.  Co,,  87  Iowa,  145,  a  regulation  requiring  colored  passengers  on  a 
steamboat  to  take  their  meals  on  the  guard  of  the  boat,  was  pronounced  un- 
reasonable and  void.    There  is  now  a  statute  in  Pennsylvania  prohibiting  the 
exclusion  of  any  passengor  from  any  car  or  part  thereof,  on  the  ground  of  race 
or  color;  but  it  is  a  question  for  the  jury,  under  this  statute,  whether  in  any 
particular  case  the  exclusion  is  on  the  ground  of  color:  Cetitral  B,  B.  Co,  v. 
Green,  86  Pa.  St.  421.     A  state  law  prohibiting  steamboat  companies  on  the 
MissiBsippi  from  excluding  colored  passengers  from  their  cabins  is  unconstitu* 
tional,  because  it  is  in  restraint  of  interstate  commerce:  Hall  v.  De  Guir^  05 
XT.  S.  485.    On  the  other  hand,  it  is  held  that  the  civil  rights  bill  of  March  1, 
1875,  does  not  prevent  railroad  companies  within  a  state  from  requiru&g  col- 
ored passengers  to  oooupy  a  separate  car:  OvUy  v.  BaUynort  etc,  B,  B»  Co,t 
1  Hughes,  536. 

piscBnnNATiON  BKrwxxK  Fabb  Paid  oh  Train  akd  Fabx  Paid  at 
TiOKKT  Office. — A  rule  requiring  passengers  to  purchase  tickets  before 
starting,  or  to  pay  a  reasonable  sum  in  addition  to  the  rate  for  tickets  if  the 
&re  is  paid  on  the  train,  is  reasonable  and  valid,  because  it  tends  to  confine 
the  collection  of  money  for  fares  to  the  proper  accounting  officers  of  the  com- 
pany, and  to  prevent  frauds  by  conductors,  etc. ,  and  a  passenger  refusing  to  pay 
train  fare  may  be  ejected:  Chicago  etc.  B.  B.  Co,  v.  Parh,  18  HI.  460;  S.  C, 
Thomp.  on  Car.  319;  St,  Louis  etc,  B,  B,  Co.  v.  South,  43  IIL  176;  Indtanapo- 
li$  etc.  B.  B.  Co.  v.  Biruml,  46  Ind.  203;  Toledo  etc,  B.  B.  Co.  v.  Wright,  68 
Id.  686;  S.  C.  34  Am.  Rep.  277;  J^enomnUe etc.  B.  B.  Co.,  28  Ind.  1;  BUmd 
V.  Southern  Paeijlc  B.  B.  Co.,  55  Cal.  570;  S.  C,  36  Am.  Rep.  60;  State  v. 
Chovin,  7  Iowa,  204;  Du  Lauraiia  v.  F%r9t  Divieion  etc.  B.  B.  Co.,  15  Minn. 
40;  S.  C,  2  Am.  Rep.  102;  Hilliard  v.  Ooold,  34  N.  H.  230;  Stephen  v.  Smith, 
29  Vt.  160.  But  a  rule  requiring  a  passenger  not  provided  with  a  ticket,  or 
failing  to  show  it,  to  pay  fare  from  the  station  from  which  the  train  originally 
atarted,  without  reference  to  the  distanoe  which  the  passenger  has  actually 
traveled,  is  unequal,  unreasonable,  and  void:  Saunders  v.  South  Eastern  B.  Co., 
L.  R.,  5  Q.  R  Div.  456;  S.  C,  29  Moak*8  Eng.  Rep.  384;  23  Alb.  L.  J.  10;  Lonr 
cfofi  etc  By.  Co.  v.  Watson,  L.  R.,  3 C.  P.  Div.  429;  S.  C. ,  30  Moak*s  Eng.  Rep. 
277.  And  the  more  reasonable  doctrine  is,  that  to  entitle  a  railway  company 
to  charge  a  larger  fare  than  the  regular  ticket  rate,  where  fare  is  paid  on  the 
train,  it  must  afford  the  passenger  an  opportunity  for  purchasing  a  ticket  by 
keeping  the  ticket  office  open  a  reasonable  time  before  the  departure  of  trains: 
Chicago  etc  B,  B.  Co.  v.  Parks,  18  HI.  460;  S.  C,  Thomp.  on  Gar.  319;  8L 


«84  Commonwealth  v.  Poweb.  [MaacL 

Lmtii  He.  B.  R,  Oo.  v.  South,  43  HL  176;  FUinoit  eU.  R,  R.  Co.  ▼.  Jolmmm, 
07  Id.  812;  TZUfioit  He.  R.  R.  Co.  t.  OyMukngkam,  Id.  816;  J^ermmMe  efe. 
R.  R.  Co.  T.  Rogef,  28  Ind.  1;  8.  0.,  88  Id.  116;  8.  C,  10  Am.  Bep.  108; 
BUOe  r.  Ohovim,  7  Iowa,  20i;  Du  Lawram  ▼.  Fint  Divhkm  etc.  R.  R.  Co.,  15 
Minn  49;  6.  G.,  2  Am.  Bep.  102.  Bat  in  some  cases  it  is  held  the*  the  oom- 
psny  is  not  bonnd,  unless  there  is  a  statnte  requiring  it,  to  keep  its  tioket 
effioe  open  in  order  to  be  able  to  ohsige  additional  fare  on  the  trains  and  that 
Htm  dosing  of  the  office,  or  fidhne  to  famish  a  ticl{(Bty  is  a  withdrawal  of  tbs 
offer  to  carry  at  the  ticket  rate:  Croeber  y.  New  Lomdon  ete.  R.  R.  Co.,  94 
Oonn.  249;  i^eM«  T.  ^ew  Torib  ete.  /?.  i?.  Co.,  80  N.  Y.  fi06;  Bordeaux  y.  Brie 
R,  Co.,  8  Hon,  679.  The  effect  of  sach  a  doctrine  would  obviously  be  to 
permit  the  company  to  discriminate  between  passengers,  at  will,  by  rsfasing 
tiokets  to  some  and  foniishing  them  to  others.  Statatss  have  been  enacted 
In  some  oases  requiring  the  ticket-office  to  be  Icept  open  for  an  hoar  bsf one 
!tfae  departure  of  each  train:  NeilU  y.  New  York  ete.  R.  R.  Co.,  eegffra.  Tks 
wisiinableniisii  of  the  time  for  keeping  the  office  open  in  the  absence  of  any 
statute,  is  a  question  for  the  Jury:  Dm  Lamratie  ▼.  fh^  Dkfieion  etc.  R.  R, 
Co.,  15  Minn.  49;  8.  C,  2  Am.  Bep.  102.  The  office  need  not  be  kept  opm 
beyond  the  advertised  time  for  the  departure  of  trains  wfaoe  the  train  is 
delayed,  it  is  held  in  8L  Lome  etc.  R.  R.  Co.  v.  Somth,  48  SI.  176.  But  the 
eontvary  is  held  in  Porter  v.  New  York  etc.  R.  Co.,  34  BarU  368. 

If  the  ticket  agent  is  unable  to  furnish  a  ticket  on  application  and  gives 
the  pewsengfir  a  certificate  to  that  effect  upon  payment  of  the  regular  ticket 
rate,  tlie  certificate  is  evidence  to  the  conductor  of  payment  of  &re:  8L  Londo 
He  R.  R.  Co.  V.  DaXby,  19  Bl.  363.  If  through  no  fault  of  his  own,  but 
through  the  willf  ulneas,  mistake,  or  inadvertence  of  the  agent,  a  passenger  is 
not  provided  with  a  ticket,  he  may  pay  the  train  rate  under  protest  and  sue 
for  the  excess,  or  tender  the  ticket  rate  and  hold  the  company  liable  for  a 
refusal  to  carry  him:  J^eraonville  ete.  R.  R.  Co.  v.  Rogere,  38  Ind.  116;  8. 0., 
10  Am.  Bep.  103.  See  also  cases  cited  in  a  former  part  of  this  note,  as  to  the 
effect  of  mistakes  of  the  company's  officers.  The  passenger  must  use  reason- 
able  diligence  to  procure  a  ticket,  and  merely  looking  in  at  the  ticket- window 
and  not  seeing  the  agent  or  making  any  effort  to  ascertain  whether  he  is  in 
the  office  or  to  attract  his  attention  is  not  enough:  Indkmapolie  ete.  R.  R.  C(k 
V.  Kennedy,  8  Am.  and  £ng.  B.  B.  Gas.  467.  If  the  train  rate  exceeds  the 
rate  allowed  by  law,  the  passenger  need  tender  only  the  ticket  rate:  SmUhy. 
FUtdmrgh  etc  R.  R,  Co.,  23  Ohio  St.  la  Where  the  ticket  rate  is  tendered 
and  the  passenger  refuses  to  pay  the  excess  demanded,  his  money  must  be  re- 
turned before  he  is  ejected,  or  the  company  wiU  be  liable  for  the  ejectionj 
Bland  v.  Southern  Pacific  R.  R.  Co.,  65  CaL  570;  S.  C,  36  Am.  Bep.  6a 

DisoBiMiNATioKS  IN  Fbsiobts  AND  Fares  Gxneballt. — ^It  is  a  rulc  of  the 
common  law,  that  common  carriers  can  not  make  unreasonable  discrimina- 
tions  or  give  undue  preferences  between  persons  appljing  to  them  for  carriags 
either  of  passengers  or  goods,  either  in  granting  carriage  to  some  and  not  to 
ethers,  or  in  carrying  for  some  for  less  rates  than  for  others:  Mclhiffee  v. 
Portland  ete.  R.  R.  Co.,  62  N.  H.  430;  Chicago  ete.  R.  R.  Co.  v.  Parks^  18  HL 
460;  Indianapolis  etc.  R.  R.  Co.  v.  Rinard,  46  Ind.  293;  Meeeengery.  Pemuyl- 
wania  R.  R.  Co.,  36  N.  J.  L.  407;  Hays  v.  Pennsylvania  etc.  Co.,  12  Fed.  Bep. 
811.  See  also  a  valuable  and  timely  article  on  liiis  subject  in  10  Am.  L.  Bev. 
818  (November,  1882).  But  a  railway  company  may,  undoubtedly,  maki 
leaeonable  discriminatians  in  its  freights  and  &ree:  McDuffte  v.  PorUand  He. 
R.  R.  Co.,  62  N.  H.  461.  No  general  rule  can  be  laid  down,  however,  as  to 
what  discriminations  are  reasonable  and  what  are  not:  Haiye  v.  Penjuyfwaafa 
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etc  Oo,f  12  Fttd.  Bep.  311.  Obviotuly  a  railway  oompany  can  oot^  by  m 
gneral  rnlo  or  by  a  speeial  agreement)  aeU  pmmwiger  ticJEets  to  flome  poriio— 
and  nob  to  others:  IndiaautpolU  etc  B,  R,  Go.,  46  Ind.  293.  Nor  oan  it  agrea 
to  cany  more  cheaply  for  one  person  than  for  another  if  the  oirounstanosa 
ace  the  same:  Mteaengtr  ▼.  PenntyUKunia  R,  R,  Co.,  36  N.  J.  L.  407.  A  regi^ 
lation  or  contract  to  carry  goods  for  one  express  company  and  not  for  othei% 
or  to  afibrd  more  favorable  terms  or  facilities  to  one  express  oompany  thas 
to  another,  Is  imreasonnble  and  void:  Texaa  ExprteB  Co.  y.  Texas  etc  R.  R, 
Cb.,  6  Fed.  Bep.  426;  8<nUhem  Express  Co.  y.  Memphis  etc  R.  Co.,  8  Id.  790; 
8.  C,  12  Rep.  193;  S.  C,  13  Cent  L.  J.  68;  New  England  Express  Co.  v.  Maim 
Central  R.  R.  Co.,  67  Me.  188;  MeJD^fes  r.  Portland  etc  R.  R.  Co.,  52  N.  H» 
430.  Bat  the  case  of  Merrihew  r.  MUwauhu  etc.  R.  R.  Co.,  5  Am.  L.  Beg. 
864)  seems  to  be  contrary  to  this.  In  that  case  it  was  held,  that  an  express- 
man could  be  forbidden  to  carry  express  matter  in  his  tmnk  on  a  passenger 
trsin,  though  the  compsny  had  a  contract  with  other  parties  permitting  then 
to  carry  express  matter  on  passenger  trains.  So  it  was  held  in  Barney  y, 
OysUr  Bay  etc  Co.,  67  N.  Y.  301;  S.  C,  23  Am.  Bep.  115;  S.  C,  sub  nonu 
The  D.  R.  Martin,  11  Blatohf.  233,  that  a  steamboat  company  coold  prohibit 
a  person  from  carrying  on  business  as  an  express  agent  on  board  its  boat  in 
competition  with  other  parties  to  whom  it  had  granted  the  privilege.  Sa 
also  it  was  held  in  Jencks  v.  Coleman,  2  Sumn.  221;  S.  C,  Thomp.  on  Car. 
11,  that  steamboat  proprietors  could  exclude  from  their  boat  a  passenger  who 
was  a  soliciting  agenfc  of  a  certain  stage  line  which  was  doing  business  in 
oompetition  with  another  line  with  which  the  steamboat  proprietors  had  a 
contract  to  carry  passengers  in  connection  with  their  boats,  such  agent  hav- 
ing been  in  the  habit  of  traveling  on  the  boats  to  solicit  passengers  for  the 
rival  line,  it  being  left  to  the  jury  to  say  whether  the  contract  was  reasonable 
and  not  entered  into  for  the  purpose  of  an  oppressive  monopoly,  and  whether 
the  regulation  excluding  the  rival  agent  was  reasonable  for  the  purpose  of 
carrying  out  that  contract. 

A  Bailwat  Comfant  can  not  Establish  a  Bulb  not  to  deliver  grain  in 
bnlk  to  a  particular  elevator  except  on  condition  that  it  shall  choose  the  con- 
signee, because  that  is  a  discrimination  contrary  to  its  duty  as  a  carrier: 
Chicago  etc  R.  R,  Co.  v.  People,  66  111.  365.    Nor  can  it  diBcriminato  against 
small  shippers  in  favor  of  larger  shippers  of  the  same  class  of  goods  solely  oa 
the  ground  of  the  difference  in  quantity:  Hays  v.  Pennsylvania  etc  Co.,  12 
Fed.  Bep.  309;  an  exceedingly  "Suable .case,  in  which  Baxter,  G.  J.,  dis- 
cusses at  length  the  whole  subject  of  discriminations  in  freights.     But  if  the 
larger  shipper  undertakes  to  furnish  a  certain  amount  of  freight  per  year  in 
fttUy  loaded  cars  at  the  rate  of  a  certain  number  of  cars  per  week,  the  carrier 
may  agree  to  carry  for  a  lower  rate  than  for  smaller  shippers,  on  the  ground 
of  difference  in  the  cost  and  trouble  of  service:  Nicholson  v.  Oreat  Western  etc 
R.  Co.,  4  Com.  B.  (N.  S.)  366.     Discrimination  in  favor  of  localities  where 
there  is  competition  in  carriage,  against  others  where  there  is  no  competitioii, 
there  being  no  other  ground  of  difference,  is  unreasonable:  Chicago  etc  R.  R» 
Co.  V.  Peojde,  67  Bl.  11.     See  also  16  Am.  L.  Bev.  834,  838.    The  question 
of  the  reasonableness  of  a  rule  requiring  higher  fare  to  an  intermediate  station 
where  there  was  no  competition  than  to  a  station  beyond  where  there  was  com- 
petition was  discussed  in  Regina  v.  Frere,  4  El.  &  Bl.  598;  S.  C,  29  Eng.  L. 
ft  Eq.  143,  but  the  court  expressly  abstained  from  deciding  it,  as  the  case 
went  off  on  another  point.    A  higher  rate  of  fare,  in  proportion  to  distanot^ 
may  however  undoubtedly  be  charged  to  passengers  to  way  stations  than  te 
through  passengers:  State  v.  Overton,  24  N.  J.  L.  435.    So  there  may  be  a  die* 
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erimination  between  local  freights  and  through  freights;  Shipper  y.  Pemuffi- 
mmia  B,  R.  Co.,  47  Pa.  St.  338;  JTercA  v.  Nortftem  CenL  H.  Co.,  74  Id.  181. 
The  railway  company  may  also  classify  freights  and  passengen  and  charge 
diffarent  rates  for  the  d^erent  classes,  if  there  are  reasonable  grounds  for 
such  discrimination  in  the  difference  of  the  coat  of  senrice,  risk  of  carriage,  or 
in  the  accommodations  furnished,  or  the  like,  but  the  rates  must  be  the  same 
for  all  persona  and  goods  of  the  same  class:  Chicago  ele.  R.  R,  Co.  ▼.  Pari9, 
18  HL  460;  HayB  ▼.  Pmn»ylv€mia  etc.  Co.,  12  Fed.  Rep.  310,  per  Baacter,  a 
J.;  Herth  ▼.  NoHhem,  Central  R.  Co.,  74  Pa.  St.  181.  And,  generally,  dis- 
criminations based  on  difference  in  the  cost  of  sendee,  voliune  of  traffic,  grade 
and  corvatnre  of  line,  etc,  are  reasonable:  16  Am.  L.  Rev.  888. 


SniiEB  V.  Western  Railboad  Co. 

[8  Hkoaw,  44.] 
DlOLAliiLTIONB  OV  AN  AOBNT  A&X  AdMISSTBLB  AS  AOAIKST  HIS   VMJSmtMS^ 

only  when  made  in  regard  to  a  transaction  then  pending,  in  which  the 
agent  is  acting  within  the  scope  of  his  aathority. 

AssuuPBiT  for  certain  powder.  To  prove  their  demand,  the 
plain  tifffl  introduced  in  CTidence,  against  the  defendants'  objeo- 
tions,  certain  declarations  of  the  defendants'  agent,  nuide  after 
the  deliveiy  of  the  powder.    Plaintiffs  had  yerdict. 

R.  A.  Chapman  and  H.  Morris,  for  the  defendants. 

W.  O.  Boies,  for  the  plaintifb. 

By  Court,  WiLDB,  J.  At  the  trial  in  the  court  of  oommon  pleas, 
the  dedaiationB  of  the  defendants'  agent  were  admitted,  to  proye 
that  they  had  employed  the  plaintifSs  to  supply  the  powder  for 
which  they  demand  compensation  in  this  action;  and  it  is  yexj 
clear  that  such  declarations  are  not  admissible  in  eyidence.  The 
declarations  of  an  agent  are  admissible  only  when  made  in  re- 
gard to  a  transaction  then  depending.  Such  declarations  are 
considered  as  part  of  the  res  gestce,  and  so  binding  on  the  prin- 
cipal. When  an  agent  is  acting  within  the  scope  of  his  author- 
ity, his  declarations  accompanying  his  acts  are  admissible,  as 
they  may  qualify  his  acts;  but  his  declarations  as  to  other  mat- 
ters and  transactions  are  merely  hearsay  testimony.  Such  was 
the  evidence  admitted  in  the  present  case.  It  ought  not  to  haye 
been  admitted,  and  the  exceptions  must  therefore  be  sustained: 
Greenl.  Ev.,  sec.  113;  Fairlie  v.  Hastings,  10  Yes.  126;  Hofveny. 
Broum,  7  Greenl.  424  [22  Am.  Dec.  209]. 

New  trial  granted.  

Declarations  of  Agent,  when  Admissiblb  in  BymxNOB  against  Pbin- 
ciPAL:  See,  in  general,  Roberts  v.  Burks,  12  Am.  Dec.  S26,  and  note;  Dcofls 
T.  Whileaides,  25  Id.  138,  and  note.    DeclarationB  or  adminiom  by  mi  agents 
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aot  made  at  the  time  of  the  transaction  nor  forming  a  part  of  the  res  getUBf 
Imt  made  after  the  contract  has  been  consanmiated,  or  after  the  agency  has 
•eased,  are  not  evidence  against  the  principal:  Bcberta  v.  Burks,  12  Id.  325; 
^tUe  Bank  ▼.  Johnwm,  Id.  645;  ThaUMmer  v.  Brinckerhoff,  21  Id.  155;  fftwen 
T.  Broum,  22  Id.  208;  fffOhard  v.  Elmer,  Id.  590;  Dcmia  v.  WhUestdes,  25  Id. 
188;  Stockton  v.  DtmUh,  32  Id.  735;  Fraaiktin  Bank  y.  P.  D.  dt  M.  8.  N.  Co., 
S3  Id.  687.  And  see  also  to  the  same  point:  Chicago  tic.  R,  R.  v.  Lee,  60 
m.  503;  TSaOe  t.  Broum,  4  Gray,  457;  Coil  v.  Howd,  1  Id.  552;  Corbin  t. 
Adaau,  6  Cosh.  05;  Bwmer  y.  McNoU,  12  Meto.  521;  all  dting  the  prind- 


Lapham  v.  WmppLB. 

ftefTXnOX   OF  THB    8TATDTB    OV  FRAUDS,     PBOYIDINO    THAT    No    AOTXOV 

■HALL  Bi  Bbouoht  upon  any  agreement  that  is  not  to  be  performed 
within  one  year,  unless  the  same  or  a  memorandum  thereof  Is  in  writing, 
signed  by  the  party  to  be  chai^ged,  extends  only  to  agreements  which, 
by  the  express  stipulation  of  the  parties,  are  not  to  be  performed  within 
such  time,  and  not  to  agreements  which  may  probably  not  be  performed 
within  a  year. 
AaaaMMxsT  ov  a  Vindob,  upon  thx  Salb  of  a  Patbmt  Biqht,  to  repay 
the  consideration,  if  the  vendee  did  not,  within  three  years,  realise  a 
certain  amount  out  of  the  profits  of  such  patent  right,  can  not  be  per- 
lonned  within  a  year  from  the  time  it  was  made,  and  Is  within  the  pro- 
visions of  the  statute  of  frauds  requiring  such  agreements  to  be  la 
writing. 

AflBUMiMiT.    The  facts  appear  in  the  opimon. 

Barton  and  Ohapin,  for  the  defendant. 

Washburn,  for  the  plaintiff. 

By  Court,  Wildb,  J.  This  case  tarns  on  the  oonstmotion  of 
the  contract  on  which  the  plaintiff's  claim  is  founded,  which 
raises  the  question,  whether  it  is  not  within  the  fifth  clause  of 
the  first  section  of  the  statute  of  frauds,  B.  S.,  c.  74,  which 
provides  that  no  action  shall  be  brought  upon  any  agreement 
that  is  not  to  be  performed  within  one  year  from  the  making 
thereof,  imless  the  agreement,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  pariy  to  be 
charged  therewith,  or  by  some  person  thereunto  by  Vn'm  lawfully 
authorized.  It  is  objected  by  the  defendant's  counsel,  that  the 
parol  CTidence  is  inadmissible  to  prove  the  agreement  alleged  in 
the  declaration,  as  it  had  a  tendency  to  affect  and  control  the 
written  contract  of  sale  therein  refeired  to.  But  we  think  this 
objection  is  not  well  founded.  We  consider  the  contract  of  sale 
as  an  executed  contract  by  fhe  payment  of  the  purchase  money. 
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And  ewea  if  the  Tcrbol  agvaement  were  the  ooxiflideaatioii  of  the 
written  oontracty  it  was  not  xeqniied  to  be  oxprooood  in  writing* 
bat  may  be  proved,  by  rirtae  of  the  rerised  statates,  o.  74,  see. 
2,  by  any  other  l^gal  evidence.  The  parol  agreement  is  a  sep- 
aiate  contract,  and  may  undoubtedly  be  proved  by  oral  testi- 
mony. 

The  only  qnestion  to  be  considered  is,  therefbxe,  whether  the 
agreement  of  the  parties  is  within  the  statute  of  frauds;  and 
that  question  depends,  as  before  remarked,  on  the  construction 
of  the  agreement.  It  has  been  long  settled  that  the  said  fifth 
clause  of  the  first  section  of  the  statute  has  no  reference  to 
promises  which  may  probably  not  be  pezfoimed  within  a  year, 
however  strong  the  probability  may  be.  It  extends  only  to 
agreements,  which  by  the  express  stipulations  of  the  parties  aie 
not  to  be  performed  within  a  year:  as  an  agreement  or  promise 
to  pay  a  sum  of  money  on  the  arrival  of  a  ship;  or  on  a  party's 
marriage;  or  to  leave  a  sum  of  money  by  will;  or  to  pay  to  apariy 
an  annuity;  or  any  other  promise  depending  on  a  contingency, 
which  by  any  possibility  may  be  performed  within  a  year  from 
the  making  thereof.  In  all  such  cases  the  statute  does  not  r^ 
quire  the  agreement  to  be  in  writing:  2  Steph.  N.  P.  1976-1978; 
Boberta  v.  BockboUom  Co.,  7  Mete.  46.  In  the  present  case,  the 
defendant's  promise  was  to  repay  the  plaintiff  one  thousand  dol* 
lars  which  he  had  paid  the  defendant  for  the  purchase  of  a 
share  in  a  certain  patent  right,  if  the  plaintiff  did  not,  within 
three  years  from  the  date  of  the  conveyance,  realize  the  sum  of 
one  thousand  dollars  out  of  the  profits  arising  from  the  share  of 
said  patent  right  so  conveyed  to  him. 

The  plaintiff's  counsel  contends  that  this  agreement  might 
have  been  performed  within  a  year,  as  the  plaintiff  might  have 
realized  the  sum  of  one  thousand  dollars,  within  that  time, 
from  his  share  of  the  patent  right,  and  that  this  would  have 
been  a  performance,  within  the  meaning  of  the  contract.  But 
we  are  of  opinion  that  the  true  meaning  of  the  contract  is,  that 
the  plaintiff  should  have  the  whole  term  of  three  years,  to  ascer- 
tain what  profits  could  be  made  from  his  share  of  the  patent 
right;  and  that  the  performance  of  the  contract  was  to  be  de- 
ferred until  the  expiration  of  that  time.  If  then  the  plaintiff 
had  realized,  within  the  first  year,  one  thousand  dollars  profits, 
which  had  been  reduced  below  that  sum  during  the  two  follow- 
ing years,  the  defendant  would  be  liable  for  the  non-perform- 
ance of  the  contract.  The  realizing  of  the  one  thousand  dol- 
lars from  the  profits  was  the  contingency  on  which  the  defendant 
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might  be  discharged  from  his  liability;  but  the  payment  of  the 
money  was  to  be  the  performance  of  the  contract.  And  it  is 
clear  that  the  defendant  wonld  not  be  liable  to  an  action  for  the 
non-performance,  until  the  expiration  of  the  three  years.  To 
sapport  the  action,  the  plaintiff  must  prove  the  contract;  and 
the  object  of  this  clause  of  the  statute  was  to  prevent  the  proof 
of  verbal  agreements,  when  from  the  lapse  of  time  the  witnesses 
might  not  recollect  the  precise  terms  of  the  agreement.  We 
think,  therefore,  that  the  defendant's  contract,  by  the  terms  of 
it,  was  not  to  be  performed  within  a  year  from  the  time  it  was 
made,  and  is  within  the  true  meaning  of  the  statute. 
Verdict  set  aside,  and  a  new  trial  granted. 


PaoTiaiox  ov  thb  Statute  of  Fbattds  Rbquibino  all  oontnote,  which 
by  their  tenns  are  not  to  be  perfoimed  in  one  year,  to  be  in  writing,  oonstmed 
in  Moore  ▼.  Fox,  6  Am.  Dec.  338;  Lammott  y.  Gist,  18  Id.  205;  Peten  ▼.  YFeH- 
herottgh,  31  Id.  142;  LinacoUr.  MeTnUrtydSId.  602;  Loebooodv.  Bamei^dS 
Id.  620,  and  note. 

Tbb  frinoifal  cask  18  dCED,  to  the  points  that  an  agreement  which  can 
not  be  performed  within  a  year,  according  to  its  terms,  is  within  the  statnte 
of  frauds,  although  the  consideration  of  it  may  be  performed  within  the  year, 
or  has  been  actually  perfoimed,  in  Frary  v.  SierUng,  90  Mass.  462;  that  the 
•pecial  object  of  this  clause  of  the  statnte  was  to  prevent  the  proof  ol  Terbal 
agreements,  wheD,  from  the  lapse  of  time,  witnesses  might  not  be  able  to 
recollect  their  precise  terms,  in  Matrcy  v.  Marq/y  9  Allen,  13;  that  an  agree- 
ment not  to  engage  in  the  livery  stable  business  was  not  within  the  statute, 
in  Lyon  v.  King,  11  Mete.  412;  and  in  Holden  v.  Parker,  110  Mass.  326,  and 
Page  v.  Sh^ffiM,  2  Curt.  378,  to  illustrate  the  occasions  upon  which  parol 
evidence  to  explain  a  written  contract  is  admissible. 
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[8  Mxtoijur,  U4.] 
RSFRESENTATIDNS  MaOB  BT  AN  ASSTTBED,  IN  HIS  AfPUOATION  FOB  A  POUOT 

of  insurance,  which  provides  for  the  avoidance  of  the  policy  if  such  rep- 
resentations are  false  or  insufficient,  should  be  considered  as  part  of  the 
contract  of  insurance,  to  the  same  effect  as  if  they  were  recited  and  set 
forth  at  large  in  the  policy. 

BSFRBSBNTATIONS    MaDX    IN    AN    APPLICATION    FOR    InSUBANOX,   IN    GoOD 

Faith,  and  without  intent  to  deceive,  are  sufficient,  if  they  are  substan- 
tially true  and  correct  as  to  existing  ciroumstsnoes,  and  are  substantially 
complied  with,  so  far  as  they  are  executory  and  regard  the  future;  and 
if,  subject  to  the  above  qualifications,  the  representations,  in  any  partlo- 
ular  material  to  the  risk,  do  not  contain  a  just,  full,  and  true  exposition, 
the  company  is  not  bound. 

KliOWLKDOB  BT  AN  APPLICANT,  THAT  CSBTAIN  BstaBBKNTAXIOlIB  MaOB  by 

him  were  false,  ia  a  question  of  fact  for  the  jnry. 
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Pluvrmoir  of  a  Poucti  BsQanuif o  that  if  thi  dncirifSTAKCEs  Affiot 
xvo  THB  Bisk  ahall  be  altered  by  the  aaenred,  so  as  to  increase  the  risk, 
without  the  oonsent  of  the  nnderwriten,  the  policy  shall  be  void,  binds 
the  aasnred,  not  only  not  to  make  any  alteration  in  the  use  of  the  prop- 
erty, which  will  increase  the  risk,  bat  also  from  the  disoontiniianoe  of  any 
precaation,  represented  in  the  application  to  be  adopted  with  a  view  to 
diminish  the  risk,  and  a  failure  to  sabstantially  comply  with  sach  pro- 
vision will  release  the  onderwriters. 

BaPBmHTATiOKS  ABB  TO  BB  CoHBTBUED  WITH  Bbfbbbbob  to  the  rsqiiira- 
ments  of  the  underwriters,  and  a  mere  literal  oonf ormity  therewith  Is  not 
necessarily  sufficient. 

Bbtbbbbhtatiok  bt  an  Abbdbbd,  that  THB  PBorBBTT  IB  EzAioKBD  thirty 
minates  after  woric,  necessitates  an  examination  after  eztra»  as  well  as 
sfter  ordinary,  working  hoars. 

TncB  THAT  WoBK  Gba8I8  18  A  QfTBBnoH  OF  Faot  foT  the  Jiuy. 

Abbdupsit  on  a  policy  of  inBuranoe  against  fire.    It  -was  ad- 
mitted that  the  property  was  destroyed  by  fire,  to  the  Talne 
stated  in  the  policy,  and  that  a  large  part  of  such  property  con* 
sisted  of  wool,  partly  mannfaotored,  stored  in  the  apper  loft  of 
one  of  the  buildings.    The  policy  provided,  that  **  if  the  repre- 
sentations made  [in  the  application  for  insurance]  do  not  con- 
tain a  just,  full,  and  true  exposition  of  all  the  facts  and  cir- 
eumstances  in  regard  to  the  condition,  situation,  value,  and  risk 
of  the  property  insured,  so  far  as  the  same  are  known  to  the 
said  applicants,  and  are  material  to  the  risk;  or  if  the  situation 
or  dreumstances  affecting  the  risk  thereupon  shall  be  altered  or 
changed  by  or  with  the  advice,  agency,  or  consent  of  the  as- 
sured, or  their  agent,  so  as  to  increase  the  risk  thereupon,  with- 
out the  consent  of  this  company,  this  policy  shall  be  void." 
The  representations  referred  to  were  contained  in  answers  to 
oertain  written  questions,  annexed  to  the  policy,  at  the  end  of 
which  the  following  notice  was  printed:  "  It  is  expected  that 
the  answers  to  the  aforegoing  questions  will  meet  the  require- 
ments of  this  office,  which  are  [among  others],   that  a  cask 
of  water,  and  buckets,  will  be  kept  in  each  story  J'  and  ''  that  an 
examination  twill  be  had,  say  thirty  minutes,  after  work."    In 
answer  to  the  questions:  1.  What  provisions  are  made  for  extin- 
guishing fire?    2.  What  watch  is  kept  in  the  building?    And 
3.  During  what  hours  is  the  factory  worked  ?  the  assured  an- 
swered: 1.  That  water-casks  are  placed  in  each  room,  and  a 
force-pump  conveys  water  into  the  second  and  third  stories; 
2.  The  mill  is  examined  thirty  minutes  after  work;  and  8.  From 
five  o'clock  A.  u.  to  half-past  eight  o'clock  p.  u.,  and  that  some- 
times extra  work  is  done  at  night.    Upon  the  trial,  the  defend- 
ants introduced  evidence  tending  to  show  that  no  examination 
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of  fhe  bailding  was  made  after  work,  on  the  night  of  the  fire, 
and  that  no  water-casks  were  kept  in  the  fourth  story.  Plaint- 
iffii  were  nonsuited. 

0.  AUen  and  WaMmrn^  for  the  plaintiflh. 
Newion,  for  the  defendants. 

■ 

By  Oourt,  Shaw,  0.  J.  The  contract  of  insurance  against 
fire,  as  used  and  practiced  by  the  mutual  insurance  companies 
in  this  commonwealth,  depending  upon  the  operation  and  effect 
of  the  act  of  incorporation  and  the  by-laws,  and  the  policy  and 
written  representations  in  each  particular  case,  is  somewhat  new 
and  peculiar;  and  the  rules  applicable  to  it  have  not  been  very 
fully  and  definitely  settled  by  judicial  decisions.  For  this  rea- 
son, as  well  as  on  account  of  its  importance  to  the  parties,  in 
point  of  amount,  it  is  necessary  to  consider  the  present  case 
with  care.  A  nonsuit  was  ordered  at  the  trial,  subject  to  the 
opinion  of  the  court  upon  Tarious  questions  of  law,  which  it  was 
supposed  would  embrace  the  whole  merits  of  the  case.  The 
court  being  of  opinion,  that  in  one  particular  the  questions,  de- 
cided as  questions  of  law,  should  have  been  left  to  the  jury,  on 
the  evidence,  as  questions  of  fact,  the  nonsuit  is  to  be  set  aside 
and  a  new  trial  ordered.  Upon  several  questions  of  law  dis- 
cussed at  the  argument,  the  court  have  come  to  an  opinion, 
which  it  may  be  proper  and  conyenient  to  the  parties  to  state, 
in  order  to  regulate  the  course  of  inquiry  on  another  trial. 

1.  The  court  are  of  opinion  that  the  policy,  by  the  manner  in 
which  it  refers,  in  terms,  to  the  application  and  representations, 
does  legally  adopt  and  embody  them  as  j^art  of  the  contract,  to 
the  same  effect  as  if  fhey  were  recited  and  set  forth  at  lazge  in 
the  policy. 

2.  That  the  application  and  the  various  answers  contained  in 
it,  being  termed  **  representations''  in  the  policy,  are  rather  to  be 
regarded  as  having  the  legal  effect  of  representations  than  of 
warranties,  as  understood  in  the  law  of  marine  insurance,  though 
partaking  in  some  measure  of  the  character  of  both.  They  are 
Uke  representations,  in  requiring  that  the  facts  stated  shall  be 
substantially  true  and  correct,  and,  so  far  as  they  are  executory, 
that  they  shall  be  substantially  complied  with;  but  not  like 
warranties,  in  requiring  an  exact  and  literal  compliance.  It  is 
enough,  therefore,  if  these  statements,  relied  on  as  the  basis  of 
the  contract,  are  made  in  good  faith  and  without  intent  to  de- 
ceive; that  they  are  substantially  true  and  correct  as  to  existing 
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dienmstanceBy  and  sabstantiallj  oomplied  with,  80  far  as  thoj 
aie  executory  and  regard  the  fatme.  . 

8.  With  ihe  qualification  above  mentioned,  fhe  faot»  ttiai  the 
representations  made  in  the  application  do  contain  a  just,  foil, 
and  true  exposition  of  all  the  facts  and  circumstances  in  regard 
to  the  condition,  situation,  value,  and  risk  of  the  property  in- 
sured, so  far  as  the  same  are  known  to  the  applicants,  and  are 
material  to  the  risk,  is  a  condition  precedent  to  the  liability  of 
the  defendants;  and  if,  in  any  particular  material  to  the  risk, 
fhey  do  not  contain  such  just,  full,  and  true  exposition,  the  com- 
pany are  not  bound. 

4.  The  proviso  in  the  policy,  that  it  shall  be  void,  if  the  ap- 
plication does  not  contain  a  just,  full,  and  true  exposition  of  all 
the  facts,  has  this  limitation:  **  so  far  as  the  same  are  known  to 
the  applicants."  At  the  trial,  it  was  stated,  as  a  conclusion  of 
law,  that  if  the  applicants  and  assured  were  owners  of  the  estate,, 
they  must  be  presumed  to  know  certain  facts  respecting  it.  The 
court  are  of  opinion  that  this  was  erroneous,  and  that  the  ques- 
tion whether  the  facts,  if  misrepresented,  were  known  to  the 
applicants,  was  a  question  of  fact,  to  be  left  to  the  jury  upon  the 
evidence.  The  considerations  referred  to,  as  founding  a  legal 
conclusion  of  knowledge,  are  all  fit  and  proper  to  be  submitted 
to  a  jury;  such  as,  that  the  assured  and  applicant  is  himself  the 
owner  of  the  property,  and  may  be  presumed  to  be  acquainted 
with  its  condition;  that  the  matter  relates  to  things  open  and 
visible,  things  capable  of  distinct  knowledge  and  not  depending 
upon  estimate,  opinion,  or  mere  probability;  things  in  respect 
to  which  an  owner  is  bound  in  honesty  and  good  faith  to  know, 
takes  upon  himself  to  know,  and  usually  does  know;  these,  and 
all  other  pertinent  evidence  bearing  on  the  question,  are  to  be 
left  to  the  jury,  with  directions  that  if  they  are  satisfied  from 
all  the  evidence,  and  can  reasonably  infer,  that  the  assured  did 
know  the  fact  as  it  really  existed,  in  regard  to  which  misrepre- 
sentation is  imputed,  they  are  to  find  that  he  did  know  it;  other- 
wise, not. 

6.  There  is  another  clause  in  the  policy,  to  which  the  atten- 
tion of  the  court  was  drawn  at  the  argument,  which  is  this:  **  11 
the  situation  or  circumstances,  affecting  the  risk  upon  the  prop- 
erty insured,  shall  be  altered  or  changed,  by  or  with  the  advice, 
agency,  or  consent  of  the  assured  or  their  agent,  so  as  to  increase 
the  risk  thereupon,  without  the  consent  of  the  company,  the 
policy  shall  be  void."  The  court  are  of  opinion,  that  this  was 
a  stipulation  and  condition,  without  a  substantive  compliance 
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with  which,  the  oompany,  from  the  time  of  its  happening,  would 
ceaae  to  be  bound  by  the  oontiaot.  This  provision  binds  the 
Msuxed,  not  only  not  to  make  any  alteration  or  change  in  the 
stmotnre  or  use  of  the  property,  which  will  increase  the  risk, 
bat  prohibits  fhem  from  introdadng  any  practice,  custom,  or 
mode  of  conducting  their  business,  which  would  materially  in* 
crease  the  risk,  and  also  from  the  discontinuance  of  any  precau* 
tion,  represented  in  the  application  to  be  adopted  and  practiced 
with  a  view  to  diminish  the  risk.  The  clause  in  question,  as 
well  as  the  preceding  dause,  refers  to  the  application  and  the 
representations  contained  in  it.  Taking  this  clause  with  the 
representations,  we  think  the  l^gal  effect  is,  that  so  far  as  those 
representations  set  forth  certain  usages  and  practices  observed 
at  the  factory,  as  to  the  mode  of  conducting  their  business,  and 
as  to  precautions  taken  to  guard  against  fire,  it  is  not  only  an 
affirmation  that  the  facts  are  true  at  the  time ,  but  in  effect  a  stip- 
ulation, that  as  far  as  the  assured,  and  all  those  intrusted  by 
them  with  the  care  and  management  of  the  property  are  con- 
cerned, such  modes  of  conducting  the  business  shall  be  substan- 
tially observed,  and  such  precautions  substantially  continue  to 
be  taken,  during  the  continuance  of  the  policy. 

By  a  substantial  compliance,  we  mean  the  adoption  of  pre- 
cautious, if  not  exactly  those  stated  in  the  application,  precau- 
tions intended  to  accomplish  the  same  purpose,  and  which  may 
be  reasonably  considered  equaUy  or  more  efficacious.  For  in- 
stance; when  it  is  stated  that  ashes  are  taken  up  in  iron  hods,  it 
would  be  a  substantial  compliance,  if  brass  or  copper  were  sub- 
stitutod.  So,  when  it  is  represented  that  casks  of  water,  with 
buckets,  are  kept  in  each  story,  if  a  reservoir  were  placed  above^ 
with  pipes  to  convey  water  to  each  story,  and  found  by  skill- 
ful and  experienced  persons  to  be  equaUy  efficacious,  it  would 
be  a  substantial  compliance. 

6.  But  in  construing  these  representations,  both  as  to  exist- 
ing facts,  and  as  to  future  precautions  to  be  taken,  a  mere  literal 
conformity  and  compliance  would  not  be  sufficient.  Good  faith, 
as  well  as  the  terms  of  the  contract,  requires  that  it  shall  be  a 
full  and  just,  as  well  as  true  exposition.  These  answers  are  to 
be  construed  in  reference  to  the  requirements  of  the  office,  and 
specified  on  the  back  of  the  application,  and  referred  to  in  the 
questions ;  and  they  are  to  be  so  construed  as  to  meet  these  require- 
ments, and  conform  to  them,  when  it  can  be  done  consistently 
with  the  terms  of  the  answers.  For  instance;  the  answer  to  numbca 
thirteen,  states  that  water  casks  are  placed  in  each  room.   Thisan- 
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Bwer  would  be  literally  true,  if  a  small  Teasel,  having  the  shape  and 
bearing  the  name  of  a  cask,  were  so  kept;  but  it  would  not  be  a 
full  and  just  statement,  nor  a  substantial  compliance  with  the 
undertaking  of  the  assured.  That  undertaking  requires  a  sub- 
stantial compliance,  by  keeping  a  cask  of  water  of  a  size  adapted 
to  the  required  seouriiy,  and  holding  a  sufficient  quantity  to  ex- 
tinguish a  sudden  fire  beginning  to  kindle  in  such  story. 

7.  One  other  point  was  taken,  respecting  which  an  opinion 
was  asked  for  and  given  at  the  trial.  It  related  to  the  repre- 
sentation and  the  practice  in  respect  to  the  examination  of  the 
factory.  The  representation  was  contained  in  the  answer  to  the 
fourteenth  question,  as  follows:  **  Is  a  watch  kept  constantly  in 
the  building?  If  no  watch  is  constantiy  kept,  state  what  is  the 
arrangement  respecting  it."  Ans.  ''No  watch  is  kept  in  or 
about  the  buildings;  but  the  mill  is  examined  thirty  minutes 
after  work."  This  question  referred  to  the  requirements  of  the 
office,  on  the  last  page  of  the  representation,  amongst  which  is 
this,  viz. :  *'  that  an  examination  will  be  had,  say  thirty  minutes 
after  work." 

Question  twenty-first  was  this:  ''During  what  hours  is  the 
factory  worked  ?"  The  answer  was:  "  From  five  o'clock  a.  u.  to 
half  past  eight  o'clock  p.  m.  Sometimes  extra  work  will  be  done 
in  the  night."  Two  questions  were  made  at  the  trial:  First. 
Whether  this  representation  of  the  usual  practice  amounted  to 
any  condition  or  stipulation  that  it  should  be  continued.  It 
was  ruled  at  the  trial,  and  the  whole  court  are  now  of  opinion, 
that  as  this  examination  was  manifestiy  intended  as  a  substitute 
for  a  constant  watch;  as  it  was  one  which  the  assured  had  it  in 
their  power  to  make  or  cause  to  be  made;  as  it  was  one  of  the 
precautions  tending  to  secure  the  property  against  danger  of 
fire,  and  tending  to  its  safety;  it  was  one  which,  as  a  general 
practice,  the  assured  were  bound  to  follow;  although  an  occa- 
sional omission,  owing  to  accident,  or  to  the  negligence  of  sub- 
ordinate persons,  servants,  or  workmen,  not  sanctioned  nor  per- 
mitted by  the  assured,  or  by  their  superintendent,  manager,  or 
agent,  might  not  be  a  breach  or  non-compliance. 

The  second  question  under  this  clause  regarded  the  time  at 
which  the  examination  was  to  be  made.  The  question  as  under- 
stood at  the  trial,  was  this:  whether,  if  the  factory  work  was 
continued  during  extra  hours  in  the  night,  that  is,  after  half 
past  eight  p.  u.  ,  the  examination  should  be  made  at  half  an  hour 
after  the  cessation  of  actual  work,  or  half  an  hour  after  the  time 
fixed  in  the  twenty-first  answer,  as  the  usual  hour  of  the  cessa- 
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tion  of  work.  On  this  queBtion^  oonsideiing  the  puipose  of  fbe 
examination,  and  considering  that  the  object  of  the  examiner 
would  be,  by  the  sense  of  sight  or  smell,  to  detect  any  latent 
fire  or  fire  beginning  to  kindle,  arising  from  sparks  from  the  ex- 
tinguished lamps,  spontaneous  combustion,  friction  of  machin- 
eiy,  or  otherwise;  as  this  could  be  best  accomplished  after  the 
mills  were  stopped,  and  the  operation  of  the  factory  for  the 
night  had  ceased,  and  the  persons  employed  in  it  had  left,  I  was 
of  opinion  that  the  examination  must  be  made  at  thirty  minutes 
after  the  cessation  of  the  actual  work  of  the  factory,  and  that  an 
examination  thirty  minutes  after  the  time  fixed  by  the  twenty- 
first  answer,  as  the  usual  time  for  dosing  work,  if  the  factory 
did  continue  in  operation,  was  not  a  substantial  compliance  with 
this  stipulation.  And  the  court  are  of  opinion,  that  this  direc- 
tion, in  the  case  supposed,  was  right,  and  that  such  is  the  cor- 
rect construction  of  the  contract.  The  assured  had  represented 
that  the  usual  hour  for  the  cessation  of  work  was  half  past  eight; 
yet,  haying  represented  that  the  factory  would  sometimes  be 
worked  during  extra  hours  in  the  night,  they  had  a  right  so  to 
work,  without  impairing  the  contract.  But  if  they  thought  fit, 
for  any  cause,  to  change  the  hours  of  work,  so  that  it  should 
continue  to  a  later  hour  in  the  night,  they  must  see  that  the 
examination  be  made  at  thirty  minutes  after  the  actual  cessation 
of  work. 

8.  But  another  question  is  now  presented,  which  was  not  dis- 
tinctly raised  at  the  trial,  and  in  regard  to  which,  the  eVidence 
was  not  fully  reported;  and  it  is  this:  What  is  the  cessation  or 
termination  of  work;  or,  in  other  words,  what  is  the  meaning  of 
thirty  minutes  after  work  within  the  meaning  of  the  answer  to 
the  fourteenth  question  ?  As  there  is  to  be  a  new  trial  on  other 
grounds,  we  think  it  proper  to  state  the  ojxinion  of  the  court 
upon  this  point;  although,  through  misapprehension  of  the 
counsel,  or  of  the  court,  or  otherwise,  it  was  not  raised  at  the 
trial,  or  presented  on  the  report.  The  question  as  to  what  is  a 
termination  of  work,  within  the  meaning  of  this  contract,  is 
partly  a  question  of  law  and  partly  a  question  of  fact.  The  in- 
tentions of  the  parties,  if  they  can  be  ascertained,  are  to  gOTcm; 
and  these  are  to  be  learned  £K>m  the  language  used,  construed 
in  connection  with  cTcry  part  and  clause  in  the  contract,  the 
subject-matter  respecting  which  they  are  used,  and  the  obrious 
purposes  of  each  stipulation. 

That  the  assured  were  bound  to  make  an  examination,  at 
minutes  after  work,  is  the  construction  of  law  on  the 
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eontmot;  what  is  the  oeesation  of  work,  is  a  qneetion  of  &ct  far 
the  juy,  depending  upon  the  eiromnstanoee,  and  haying  in  yierw 
the  object  and  ptopoee  of  the  stipnlation,  which  was,  to  hare  am 
examination  at  snch  time  as  will  conduce  to  the  saf  eiy  of  lbs 
building.  As  some  of  thesonrces  of  danger  aie  the  continiianoi 
of  fires  and  lights,  and  the  friction  of  machinery,  so  long  as  flie 
general  work  of  the  factory  and  operation  of  the  machinery  con* 
tinues,  a  jnxy  must  find  that  the  work  had  not  then  ceased,  and 
could  not  be  warranted  in  finding  otherwise.  If,  on  the  con* 
trary,  the  gate  were  shut,  the  machinery  all  stopped,  the  fires 
and  lights  extinguished,  and  the  operatives  generally  retired,  it 
could  hardly  be  said  that  the  work  had  not  ceased,  although  one 
or  two  persons  should  remain  to  do  something  which  should 
create  no  danger  of  fire.  The  &ot  to  be  looked  to  is  not  that 
the  persons  employed  haTC  all  left,  or  that  the  lights  are  all  ex- 
tinguished, or  that  the  machinery  has  wholly  stopped,  but  the 
termination  of  the  time  during  which  the  factory  is  worked;  and 
this  is  an  inference  of  fact,  which  may  be  influenced,  more  or 
less,  by  all  these  considerations. 

Now  between  the  full  operation  of  the  factory,  and  the  entire 
cessation  of  work,  extremes  may  be  supposed  on  either  hand, 
respecting  which  there  could  be  no  doubt.  There  may  be  yarious 
intermediate  stages,  in  which  it  would  be  the  duty  of  the  jury 
to  determine,  upon  the  particular  combination  of  circumstances, 
whether  they  constituted  a  cessation  of  the  working  of  the  Vic- 
tory, or  not.  If  the  general  work  of  the  factory  has  ceased,  al- 
though a  single  machine  may  remain  in  operation  for  a  special 
purpose,  we  think  a  jury  should  be  instructed,  that  if  such  ma* 
chine  should  cause  no  danger  of  fire,  the  examination  should  be 
made  at  thirty  minutes  after  the  cessation  of  the  general  work, 
and  not  after  the  stopping  of  the  particular  machine;  and  this  the 
rather,  because  the  contract  stipulates  but  for  one  examination; 
and  an  examination  after  the  cessation  of  the  general  work, 
being  apparently  most  for  the  interest  of  both  parties,  may  be 
presumed  to  be  most  conformable  to  their  intentions.  And  so 
in  the  yarious  cases,  it  will  be  for  the  jury  to  say,  under  the 
direction  of  the  court,  taking  into  yiew  the  purposes  of  the  ex- 
amination, and  the  nature  of  the  work  done,  and  the  risk  at- 
tending it,  whether,  within  the  meaning  of  this  contract,  the 
work  of  the  factory,  in  the  particular  case,  had  terminated. 

New  trial  ordered. 

FaLBB  or  InAOCURATB  RkPBBSEMTATIOVS  in  AfPUGATIOK  fob  ImUVAXfCEt 

•ffect  of  on  policy:  See  Fowler  v.  ^tna  Fire  Ina,  Cb.,  16  Am.  Dec  46C,  and 
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note;  Curty  v.  C<>mrn(mweaiUh  Ina,  Co.,  20  Id.  647;  Jefferson  Ins.  Co.  v.  Coihedlt 
22  Id.  607;  Curdl  r.  Miss.  Co.,  29  Id.  439;  Fiirmers*  Ins.  Go.  v.  Snyder,  80  Id. 
118;  Wood  V.  Hartford  Fire  Ins.  Co.,  36  Id.  92. 

ALTX&ATI0F<9  OB  RSPAIBS  IN  PBOFXBTT  InSUSBD  AB   AviBOTINO   RiBKl 

See  Stetson  y,  Mcus.  Fire  Ins.  Co.,  3  Am.  Deo.  217;  JoUy  ▼.  BaUimare  E.  Soe.^ 
18  Id.  288;  Curry  v.  CommonweaUh  Ins.  Co.,  20  Id.  647;  Rafftriy  ▼.  if«i0 
Brunswick  Fire  Ins.  Co.,  38  Id.  625. 

The  PiuKoiPAL  oask  is  gitxd  to  the  points  that  repreeentations  made  In  tha 
application  for  insozance,  so  far  as  they  are  referred  to  in  the  insnianoe  potiej* 
beoome  part  thereof,  in  Holmes  v.  Chasiestown  etc  Co.,  10  Meta  214;  AmeB" 
bury  V.  Bowditch  etc.  Ins.  Co.,  6  Gray,  603;  Eastern  B.  B.  Co.  v.  BeUtfF\rt 
Ins.  Co.,  98  Mass.  426;  dark  v.  Mainf.  Ins.  Co.,  2  Woodb.  &  M.  481;  8  How. 
246;  that  snch  representations  are  safficient  if  substantially  complied  with, 
in  UnderhillT.  Agawametc  Ins.  Co.,  0  Gush.  446;  that  if  sooh  represantatiooa 
are  false  in  any  material  partioniars  the  policy  is  vitiated,  in  Eddy  Street  Irom 
Foundry  v.  Hampden  Stock  etc.  Co.,  1  Cliff.  306;  NicoU  v.  Amerieanlns.  Cbu, 
3  Woodb.  &  M.  636;  that  any  material  change  in  the  risk  avoids  the  policy, 
in  dark  v.  Man/.  Ins.  Co.,  2  Id.  489;  and  that  where  no  intention  appean 
to  give  such  reprssentions  the  force  of  warranties,  they  wiU  not  bo  ao  oon* 
stnied,  In  Campbell  v.  New  England  etc.  Co.,  98  Mass.  391. 
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[8  MxroAur,  196.] 
JUDOMXNT  A0AI98T  AS  InTAITT  IK  AN  AOTIOK  OF  PaBTITION,  for  whom  nO 

guardian  ad  litem  has  been  appointed,  is  not  void,  and  can  only  be  taken 
advantage  of  by  such  infant  or  his  privies  in  blood,  by  writ  of  error. 

JlTDOMENT    IN  AN   AcilON   OV  PABTITIOir   IS  NEITHSB  VOID  NOB  YOIDABLB 

from  the  fact  that  it  includes  a  parcel  of  land  to  which  the  tenants  in 
common  had  no  titie. 

Writ  of  entry.    The  opinion  statee  the  &otB. 

B.  B.  Curtis,  for  the  demandant. 

J.  Dana,  tor  the  tenants. 

By  Court,  Wilde,  J.  This  is  a  writ  of  entry  to  recoyer  the 
possession  of  five  undivided  sixth  parts  of  the  premises  described 
in  the  demandant's  count.  The  defense  is,  that  the  tenants  are 
solely  seized  by  yirtue  of  a  judgment  of  this  court  on  a  petition 
for  partition,  whereupon  the  demanded  premises  were  set  off  to 
them  in  severalty.  The  principal  objection,  made  at  the  trial 
of  the  cause,  to  the  validity  of  this  judgment  was,  that  Ellen  A. 
Preston,  the  wife  of  Boyal  Preston,  one  of  the  tenants  in  com- 
mon, was  under  the  age  of  twenty-one  years  when  the  judgment 
was  rendered,  and  that  no  guardian  was  appointed  for  her,  as 
the  law  requires.  It  was  contended  that  for  this  cause  the  judg- 
ment was  not  merely  erroneous,  but  absolutely  Toid.    But  the 
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cases  cited  by  the  demandant's  counsel  do  not  sustain  the  doc- 
trine contended  for.  The  dedsion  in  OaUaHany.  Oumdngham, 
8  Cow.  365,  has  no  bearing  upon  it.  The  point  decided  in  that 
case  was,  that  the  sale  by  the  guardian  of  a  minor,  which  was 
set  up  in  that  case,  was  Toid,  or  was  Toidable,  and  that  its  valid- 
ily  might  be  impeached.  It  is  true,  that  some  of  the  remarks 
of  one  of  the  learned  judges  who  deliTered  opinions  in  that 
case,  may  seem  to  support  the  doctrine  maintained  by  the  de- 
mandant's counsel;  but  these  remarks  haTe  no  authori^  beyond 
the  respect  due  to  the  dicta  of  a  learned  judge,  in  which,  how- 
erer,  we  can  not  concur,'  if  they  are  to  be  understood  as  laying 
down  the  broad  principle,  that  the  judgment  of  a  court,  where 
the  proceedings  are  not  in  all  reE^>ects  conformable  to  the  requi- 
sitions of  a  statute,  is  Toid  and  may  be  treated  as  a  nullity.  We 
do  not,  howcTcr,  tmderstand  the  learned  judge  as  nutiTifaiinTng 
any  such  principle.  Such  judgments  are  voidable  by  writ  of 
error,  but  not  Toid:  Bac.  Abr.,  Infancy  and  Age,  I,  3;  Oo.  Lit. 
880  b.  The  question  then  is,  whether  tiie  judgment  for  partition 
had  been  avoided  before  the  conyeyance  from  Preston  and  his 
wife  to  the  demandant.  Voidable  acts  by  an  infant  or  matters 
of  record  done  or  suffered  by  him,  can  be  avoided  by  none  but 
himself  or  his  privies  in  Uood,  and  not  by  privies  in  estate;  and 
this  right  of  avoidance  is  not  assignable:  Bac.  Abr.,  Infancy 
and  Age,  I,  6;  WkUHngham'a  Case,  8  Co.  43. 

It  has  been  argued  that  the  judgment  was  avoided  by  the  entiy 
on  the  land  by  the  attorney  of  Preston  and  his  wife;  and  Perrafg 
Case,  2  Yent.  30,  is  cited,  in  which  it  was  held  that  a  fine  levied 
by  a  married  woman,  she  being  an  infant,  might  be  set  aside 
upon  motion,  because  **  perhaps  the  husband  would  not  suffer 
the  bringing  or  proceeding  a  writ  of  error."  But  this  reason 
does  not  apply  to  the  present  case,  as  the  entry,  on  which  the 
demandant's  counsel  relies  as  an  act  of  avoidance  was  authorized 
by  the  husband.  It  can  not  therefore  be  presumed  that  he 
would  not  permit  a  writ  of  error  to  be  brought  for  the  same  pur- 
pose. In  Holford  v.  FlaU,  Cro.  Jac.  464,  it  was  decided  by  a 
majority  of  the  court,  that  a  recovery  against  an  in&nt,  by  de- 
fault, might,  by  the  infant,  be  avoided,  in  another  action,  by 
plea.  But  the  ground  of  the  decision  was,  that  he  was  not  en- 
titled to  a  writ  of  error.  Haughton^  J.,  dissented,  being  of 
opinion  that  he  was  entitled  to  a  writ  of  error.  In  SmMh  v.  Rijoe, 
11  Mass.  607,  the  tenant  relied  on  a  partition  made  by  order  of 
the  probate  court,  and  the  case  was  decided  on  the  ground,  that 
a  writ  of  error  did  not  lie  to  the  probate  court.    These  cases, 


Oct.  1844.]  Austin  t;.  Charlestown  Sebonaby.  499 

therefoTOy  do  not  support  the  doctrine  now  contended  for  by  the 
demandant's  counsel,  namely,  that  a  party  to  an  erroneous  judg- 
ment may  be  allowed  to  impeach  and  avoid  it  by  matters  infaU; 
a  doctrine  clearly  opposed  by  all  the  authorities:  Co.  Lit.  380  b; 
1  Bol.  Abr.  742;  AUet  t.  WaUesSy  Style,  246.  The  doctrine  laid 
down  or  recognized  in  the  cases  cited  is,  that  a  party  to  an 
erroneous  judgment,  who  is  not  entitled  to  a  writ  of  error  to 
reverse  it,  may  avoid  it,  on  motion,  or  by  plea,  in  a  court  of 
competent  jurisdiction.  So  infants  may  avoid  recognizances  and 
statutes  entered  into  by  them,  by  audita  querela:  Bac.  Abr.,  In- 
fancy and  Age,  I,  7.  But  where  a  party  is  entitled  to  a  writ  of 
error  to  reverse  an  erroneous  judgment,  it  can  not  be  avoided  in 
any  other  way. 

But  another  decisive  objection  to  the  demandant's  title  is,  that 
Preston  and  his  wife  had  no  right  to  avoid  the  judgment  of  par- 
tition. If,  instead  of  entering  on  the  premises,  they  had  brought 
an  action  to  recover  possession,  it  could  not  have  been  main- 
tained against  the  tenants.  Preston  and  his  wife  were  jointly 
seized  in  the  right  of  the  wife;  but  in  law  they  are  considered  as 
one  person,  the  wife  being,  as  it  were,  merged  in  her  husband. 
He  had  the  right  of  possession  and  occupation,  and  to  take  the 
rents  and  profits  to  his  own  use.  He  had  a  freehold  estate, 
which  he  might  sell  and  dispose  of,  or  it  might  be  taken  on 
execution  as  his  property;  and  the  purchaser  or  execution 
creditor  would  have  a  good  title  against  the  wife,  during  cover- 
ture, and  against  her  heirs,  if  the  husband  should  survive,  he 
being  tenant  by  the  curtesy.  Now  it  is  clear  that  the  partition 
is  valid  against  the  husband. 

It  was  objected,  that  a  parcel  of  land  was  included  in  the  par- 
tition, to  which  the  tenants  in  common  had  no  tide.  But  this 
did  not  render  the  partition  void,  nor  indeed  voidable.  But  ii 
it  were  voidable,  it  could  only  be  avoided  by  a  writ  of  error. 
Preston,  therefore,  could  not  maintain  an  action  to  recover  pos- 
session, either  in  his  own  name,  or  by  joining  with  his  wife. 
The  judgment  is  a  good  bar  against  him;  his  right  and  title 
vested,  by  the  partition,  in  the  tenants,  and  they  have  a  good 
title  to  the  possession.  Some  other  objections  to  the  tenant's 
title  were  made  at  the  trial,  which  were  overruled,  for  reasons 
which  are  satisfactory;  and  in  arguing  the  exceptions,  th^  were 
not  relied  on  by  the  demandant's  counsel. 

Judgment  on  the  nonsuit. 

JuDOMEirrs  AGAINST  INFANTS,  Vauditt  AND  Etfbot  ov:  Pofter  V.  Mobin' 
iiMon,  13  Am.  Dec.  163,  and  note;  Coleman  v.  Odeman,  28  Id.  86;  Shatfet 
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▼.  ChUea,  38  Id.  164^  uid  note,  dting  prior  caiee  In  this  ntnm.    In  this  last 

owe  it  was  decided  that  it  was  indispensable  to  the  yalidi^  of  a  jndgment 
against  an  infant  that  the  record  should  show  that  he  was  served  and  made 
%  p«rty  in  some  legal  and  eflfoctual  mode,  or  otherwise  the  judgment  would 
be  void. 

The  doctrine  of  the  principal  case,  that  a  Jadgment  against  an  infant  de- 
fendant, even  where  no  guardian  cui  lUem  has  been  appointed,  is  not  void,  bnt 
merely  voidable,  is  sustained  in  TrajmaU  v.  Stale  Bank,  18  Ark.  63;  if  tine  v. 

Van  Buskirk,  9  Iowa,  659;  Moomey  v.  Maa»,  22  Id.  385;  SeweU  v.  RcberU,  45 
Mass.  276;  McMurray  v.  McMwray,  60  Barb.  124;  Martin  v.  Wtymemy  26 
Tex.  468;  and  must  be  attacked  by  writ  of  error:  Chandler  v.  JTcf  Mtiuy,  6 
Mich.  221.  The  principal  case  is  also  cited  to  the  point  that  the  reoovery  of 
a  greater  judgment  than  is  prayed  for  does  not  vitiate  the  judgment,  ia 

ITafiber V. iSfe^At,  30 Iowa,  326,  andi>elKi«v.  iTorv^,  4 Gray,  494. 


Watoon  V.  Phoenix  Bans. 

[8  MnoALV,  917.] 

Allowakgk  of  a  Claim  against  an  Insolvent  Bank  by  the  reoeiv«n»  if 
satisfactory  proof  thereof,  without  resort  to  the  books  of  the  bank. 

Whsthib  Lkdoxb  of  thx  Bank,  Pboduoed  bt  thb  Bank's  Prbsids!CT» 
Is  prima  fade  evidence  of  the  credits  contained  therein,  qwotrt, 

Dkmand  bt  a  Dkpositob,  Pbiob  to  Bbinoivo  Suit  fob  his  Deposit,  If 
unnecessary,  where  the  bank  has  suspended  payment^  closed  its  doof% 
and  refuses  to  admit  its  creditors. 

Dkpositob  is  not  Deprived  of  his  Right  of  Action,  against  an  insolv- 
ent bank,  for  the  amount  of  his  deposit,  from  the  fact  that  he  has  pre- 
sented his  claim  to  the  bank  receivers,  they  not  having  required  of  him 
to  give  up  the  evidence  of  his  demand,  nor  agreed  to  pay  him  a  dividend. 

Dbpobitob  is  Entitled  to  Intebest  on  the  Balance  Dub  him  bt  a  Bank, 
from  the  commencement  of  his  action,  notwithstanding  the  bank  la  re- 
strained from  carrying  on  its  business,  and  a  receiver  has  taken  ohaige 
of  its  property. 

Assumpsit  to  recover  a  bank  deposit.  After  ihe  insiitation  of 
this  action,  the  bank  was  enjoined  from  oairying  on  its  business, 
and  its  property  was  placed  in  the  hands  of  reoeiTan.  The  far- 
ther facts  appear  in  the  opinion. 

W.  J.  Hubbard^  for  the  defendants. 

BuUricky  far  the  plaintiff. 

By  Court,  Hubbabd,  J.  The  plaintiff,  in  support  of  his  claim, 
produced  the  ledger  of  the  defendants,  and  offered  the  president 
of  the  bank  as  a  witness  to  prove  the  entiy  to  his  credit  in  the 
book.  The  defendants  objected  to  the  introduction  of  this  tee- 
timony,  on  the  ground  that  it  was  not  the  best  evidence  which 
the  nature  of  the  case  admitted,  and  because  the  entries  therein 
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were  not  proved  by  the  clerk  by  whom  they^were  made;  but  the 
objection  was  oyemiled. 

1.  It  was  argued  by  the  counsel  for  the  defendants,  that  the 
bank  book  of  the  plaintiff,  in  which  the  deposit  was  entered, 
was  better  evidence  of  the  amount  due  than  the  bookc  of  the 
bank,  and  ought  to  have  been  produced.  The  bank  book,  so 
called,  is  a  small  book  in  which  the  entries  of  deposits  made  by 
the  depositor  are  entered  by  a  dark  of  the  bank,  and  correspond 
with  the  entries  in  the  bank  books;  and  they  are  made  for  the 
convenience  of  the  depositor,  who  keeps  the  book  to  regulate 
his  checks  upon  the  bank,  that  he  may  not  overdraw  his  account. 
But  the  book  does  not  prove  itself,  and  the  entries  it  contains 
furnish  no  better  evidence  of  the  plaintiff's  claim  than  the  en- 
tries in  the  books  of  the  bank;  when  admitted,  they  are  of  equal 
weight.  The  question  then  arises,  whether  the  president  of  the 
bank,  who  did  not  make  the  entries,  was  a  competent  witness  to 
prove  the  charge. 

If  the  book  had  been  offered  by  the  defendants,  to  sustain 
their  defense  to  the  suit,  the  entries  must  have  been  proved  by 
the  clerk  who  made  them,  or  evidence  offered  of  his  handwrit- 
ing, in  case  of  his  death  or  absence  from  the  country.  But,  in 
the  case  at  bar,  the  book  is  produced  by  the  president  of  the 
bank,  at  the  request  of  the  plaintiff,  and  it  is  admitted  to  be  the 
ledger  of  the  bank.  Now  this  court  have  held,  that  the  books 
of  a  bank,  are  open  to  depositore,  and  that  the  bank  is  bound 
to  produce  them  on  all  proper  occasions.  The  officers  of  the 
bank  having  the  charge  of  the  books  are  to  be  so  far  considered 
as  agent  for  both  parties:  Union  Bank  v.  Knapp,  3  Pick.  108  [16 
Am.  Dec.  181].  Whether  the  book  thus  produced,  and  proved 
by  the  president  to  be  the  book  of  the  bank,  is  prima  facie  evi- 
dence of  the  credits  therein  contained,  to  sustain  the  plaintiff's 
daim,  we  do  not  feel  called  upon  to  decide;  because  the  other 
evidence  which  has  been  offered  of  the  allowance  of  this  claim 
against  the  bank  by  the  receivers,  and  which  was  introduced  by 
the  defendants  for  another  purpose,  furnishes  satisfactory  proof 
of  the  plaintiff's  demand,  without  a  resort  to  the  books  of  the 
bank;  and  the  evidence,  therefore,  derived  from  that  source  be- 
comes immaterial. 

2.  It  is  contended,  that  the  plaintiff  was  bound  to  prove  a 
demand  before  the  commencement  of  the  suit.  The  declaration 
consists  of  the  common  money  counts,  and  the  specification  of 
the  plaintiff's  demand  shows  that  it  is  for  money  deposited  with 
the  defendants.    When  money  is  deposited  in  a  bank,  to  be 
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drawn  at  the  pleasure  of  the  depositor,  the  bank  is  not  liable  to 
an  action  without  a  previous  demand.  The  request  is  paroel  of 
the  contract,  and  must  be  proved.  The  bank  agrees  to  pay  to 
the  order  of  the  depositor;  but  if  it  were  liable  to  a  suit  with- 
out previous  demand,  it  would  be  under  the  neoessiiy  of  refus- 
ing all  deposits,  or  of  making  special  contracts  in  every  case. 
The  duties  of  the  parties  are  reciprocal;  the  one  to  pay  on  de- 
mand, the  other  to  make  such  demand  before  a  right  of  action 
accrues.  But  where  the  bank  has  suspended  paylnent,  and 
closed  its  doors,  and  refuses  to  admit  its  creditors,  there  a  de- 
mand would  be  unavailing,  and  the  bank,  by  its  acts,  has  waived 
the  necessity  of  a  demand:  Cooper  v.  Mowry^  16  Mass.  7.  It 
appears  also  that  the  plaintiff  went  to  the  defendant's  TnwtVit^g 
house,  for  the  purpose  of  obtaining  the  money  deposited  liy 
him;  but  that  he  was  purposely  excluded  by  the  person  ap- 
pointed by  the  president  of  the  bank  to  prevent  persons  from 
entering  tiie  bank,  in  consequence  of  its  suspension  of  payments. 
And  this  act  we  deem  equivalent  to  a  demand  on  the  part  of  the 
plaintiff. 

8.  But  it  is  further  contended  by  the  defendants,  that  the 
plaintiff,  having  proved  his  demand  before  the  receivers  of  the 
bank,  can  not  now  maintain  the  present  suit;  and  he  likens  it  to 
the  case  of  a  creditor's  bill,  where  injunctions  are  granted  to 
restrain  creditors  from  proceeding  at  law,  when  the  suit  is 
brought  in  behalf  of  all  the  creditors;  and  also  to  the  case  of  a 
party  who  is  pursuing  his  remedy  in  two  courts  at  the  same 
time,  and  is  enjoined  in  equity  frem  prosecuting  his  claim  in 
more  than  one  court:  Jackwn  v.  Leaf^  1  Jac.  &  W.  229,  and  1 
Story's  Eq.,  sec.  649.  And  we  are  of  opinion,  that,  where  a 
party  like  the  present  plaintiff  has  a  suit  at  law,  in  which  he  has 
made  an  attachment  which  is  not  dissolved  liy  the  subsequent 
proceedings  of  the  bank  commissioners,  he  is  bound  to  make 
his  election,  and  is  not  entitled  to  the  benefit  of  both  funds,  to 
the  exclusion  of  other  creditors.  But  we  are  likewise  of  opin- 
ion, that  he  is  not  concluded  as  to  this  election  by  the  mere 
proof  of  his  debt  before  the  receivers,  they  not  having  required 
of  him  to  give  up  to  them  the  evidence  of  his  demand,  nor 
agreed  to  pay  him  a  dividend. 

The  case  of  Morse  v.  GUy  of  LovoeU^  7  Mete.  162,  presented  a 
question  somewhat  analogous.  There,  the  defendants,  being 
judgment  creditors  of  the  plaintiff,  proved  their  demand  under 
the  commission  of  bankruptcy,  for  the  purpose  of  contesting  his 
discharge;  they  being  fiduciaxy  creditors.     But  the  court  decid- 
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ing  that  he  was  entitled  to  his  certificate,  they  filed  a  petition 
for  leave  to  withdraw  their  daim,  which  was  granted.  The  de- 
fendants then  caosed  the  plaintiff  to  be  committed  on  execution; 
npon  which  he  brought  his  action  against  them,  for  trespass  and 
false  imprisonment.  But  the  court  held,  that  haying  elected  to 
withdraw  their  claim  upon  the  estate  of  the  plaintiff,  in  the 
hands  of  his  assignee,  and  leave  being  granted  them  to  do  it, 
they  had  stiU  the  right  to  pursue  their  remedy  at  law.  And  so 
in  the  present  case,  we  think  the  plaintiff  had  not  proceeded  so 
far  as  to  prevent  his  making  his  election.  He  had  not  filed  his 
evidence  of  debt;  he  had  received  no  dividend;  and  the  receiv- 
ers had  entered  a  caution  not  to  pay  him  a  dividend.  There  was 
then  left  to  him  the  houjspeniJteniioB^  and  having  now  decided  to 
pursue  his  remedy  at  law,  he  has  a  right  to  do  it,  notwithstand- 
ing his  proceedings  before  the  receivers. 

4.  We  are  also  of  opinion  that  the  plaintiff  is  entitled  to  in- 
terest on  the  balance^due  to  him,  from  the  commencement  of  his 
action. 

Exceptions  overruled. 

Dbpositobs'  Right  of  Action  against  Bank  for  amount  of  deposit:  Sea 
In  re  FranB^  Bank,  19  Am.  Dec  413,  and  note,  in  which  this  subject  is 
folly  considered.  In  Brahm  v.  Adkina,  TJ  111.  265^  it  was  held,  citing  the 
principal  case,  that  unless  excused  by  circumstaiices,  a  demand  by  a  depositor 
is  indispensable  to  the  maintenance  of  an  action  against  the  bank  for  a  deposit. 


Rahbdell  v.  Edgabton. 

[8  MKTOAUr,  327.] 
BSOBKF  AgBBEMXNT  OF  A  DEBTOR,  MaOE  AT  THB  TlMX  OF  AN  ASSIGNVXNT  fOT 

the  bene6t  of  his  creditors,  by  which  he  promises  to  pay  a  certain  cred- 
itor his  demand  in  full,  as  an  inducement  to  his  joining  in  the  assignment 
and  in  releasing  the  common  debtor,  is  void,  as  being  a  coercion  upon  the 
debtor  and  a  fraud  upon  the  other  creditors. 
Parol  Etidxnob  is  Always  Adbussiblk  to  Show  that  an  instrument  was 
obtained  by  fraud  or  duress. 

AssuMPsrr.  The  declaration  contained  a  count  for  mouej  had 
and  received,  and  a  special  count  on  an  agreement  by  which  the 
defendants  promised  to  pay  the  plaintiffs  ancestor  his  demand 
in  full,  provided  there  was  a  balance  due  him  thereon  after  the 
disposition  and  division  of  his  property  by  his  assignees.  It 
appeared  that  this  agreement  was  given  in  consideration  of  the 
plaintiffs  joining  in  an  assignment  for  the  benefit  of  the  defend- 
ants' creditors.     The  further  facts  appear  in  the  opinion. 
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B.  BvMeU,  for  the  plaintiff. 

G.  H.  Warren^  for  the  defendantB. 

By  Court,  Shaw,  C.  J.  It  is  very  clear,  ive  think,  that  this 
action  can  not  be  maintained  on  the  note  of  June  7, 1833,  be- 
cause it  is  barred  by  the  statute  of  limitations,  and  probably  by 
the  release  contained  in  the  assignment.  And  it  seems  equally 
clear,  that  cusumpsU  for  money  had  and  received  would  not  lie, 
on  the  agreement  of  July  2, 1834,  because  it  was  a  promise  upon 
a  condition  or  contingency;  and  an  action  could  be  maintained 
on  it,  only  by  setting  out  the  special  promise,  and  averring  the 
happening  of  the  contingency.  But  as  this  would  only  go  to 
the  form  of  the  action,  we  have  considered  it  further. 

It  is  extremely  doubtful  whether  Edgarton  had  authority  as  a 
partner,  to  bind  the  defendants  by  the  agreement  of  July,  1834; 
but  it  might  require  a  more  particular  statement  of  facts,  to  de- 
cide whetiier  the  partnership  still  existed.  But  there  is  another 
point,  which  we  think  decisive.  It  is  f  oimd  that  this  memoran- 
dum, promising  to  pay  the  balance  of  the  debt  in  full,  as  far 
as  the  assigned  property  should  fall  short,  was  made  as  an  in- 
ducement to  the  plaintiff  to  sign  the  assignment,  and  that  he 
objected  to  signing  it  till  this  was  done.  If  the  memorandum 
could  be  considered  as  made  before  signing  the  assignment, 
then  the  obligation  created  by  it  would  have  been  discharged 
by  the  general  release  contained  in  the  assignment.  But  the 
true  way  is,  to  consider  them  as  made  at  the  same  time,  and  the 
one  act  as  the  inducement  to  the  other.  It  is  then  precisely 
within  the  principle  of  Ccue  v.  Oerrish^  15  Pick.  49.  It  was  a 
secret  agreement,  made  at  the  time  of  the  assignment,  and  re- 
pugnant to  its  terms.  By  the  assignment  the  creditor  professed 
to  unite  with  other  creditors  in  discharging  the  conmion  debtor, 
on  receiving  an  equal  distribution  of  his  properly.  This  was 
wholly  counteracted  by  the  secret  agreement.  It  was  an  un- 
warrantable coercion  upon  the  debtor,  and  a  fraud  upon  the 
other  creditors,  and  so  was  void. 

The  cases  cited  for  the  plaintiff,  where  it  has  been  held  that 
an  express  promise  to  pay  the  balance  of  a  debt  discharged  by 
an  act  of  bankruptcy  is  a  good  foundation  to  support  an  action, 
have  no  application.  They  proceed  on  the  ground  that  the  debt 
thus  discharged  leaves  a  moral  obligation,  which  is  a  good  con- 
sideration for  an  express  promise.  The  distinction  is  obvious. 
The  discharge  is  past;  and  the  conscious  moral  obligation  ia 
the  real  consideration  for  the  express  promise.    Here  the  con- 
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aaderation  for  fhe  promise  is,  that  the  creditor  will  exeonte  a 
nominal  and  formal  release,  which  may  influence  others,  bnt 
which  is  intended  to  be  counteracted  by  the  agreement,  so  as  to 
operate  as  no  discharge  of  the  debt.  There  can  be  no  doubt 
that  the  evidence  of  the  extraneous  agreement,  made  at  the  time 
of  the  execution  of  the  contract,  was  admissible.  It  is  trae  that 
parol  evidence  of  what  was  done,  at  the  execution  of  the  assign- 
ment, would  not  be  admissible  to  vary  or  alter  its  terms;  but 
parol  evidence  is  always  admissible  to  show  that  an  instrument 
was  obtained  by  fraud  or  duress,  and  so  to  avoid  it;  and  for  this 
purpose  it  is  admitted  in  the  present  case:  Greenl.  Ev.,  sec.  284. 
Judgment  for  the  defendants. 

FfiOMiasoBT  Nora  Given  to  a  Cbkditob  in  GoNSiDxaATiON  of  hia  joining 
In  an  assignment  for  the  benefit  of  creditors,  is  Yoid:  Teomans  ▼.  ChaUer' 
Ion,  6  Am.  Dec.  277;  or  in  consideration  of  witiidrawal  of  opposition  to  debt* 
or's  discharge:  Sharp  v.  TeeBC,  17  Id.  479. 

Pabol  Evidbncb  to  Provb  Fraud  ob  Dubiss  is  always  admissible: 
StaekpoU  V.  Arnold,  6  Am.  Dec.  150;  Christ  v.  Diffenbach,  7  Id.  624;  Jhoighi 
T.  Pomeroyt  9  Id.  148;  Erufin  ▼.  Saunders,  13  Id.  520;  MeOvrdy  ▼.  BreathiU, 
17  Id.  65. 

Tsb  PBiNdPAL  OASB  IS  CITED  as  an  anthority  to  sustain  the  generally  ac- 
cepted doctrine  that  an  independent  and  secret  agreement  with  a  creditor,  to 
pay  him  a  farther  amount  in  consideration  of  his  joining  in  an  assignment 
for  the  benefit  of  creditors,  is  Toid,  in  Lothrop  v.  King,  8  Cush.  383;  Phelps 
V.  Thomas,  6  Gray,  828;  Partridge  v.  Messer,  14  Id.  181;  Howe  v.  Litd^M, 
8  Allen,  444;  Steiniburg  v.  Bowmaia,  103  Mass.  825;  Harvey  v.  Hunt,  119  Id. 
883;  liey  v.  Fay,  121  Id.  562. 


Mathes  V.  Robinson. 

^8  MxvoALV,  369.1 

Tim  Book  or  a  Plaintiff,  Kept  in  Tabulab  Fobh,  in  which  the  days 
of  the  month  are  placed  at  the  head  of  the  column,  and  the  name  of  the 
workntan  at  the  side,  and  at  the  end  of  each  day  a  figure  is  placed,  indi- 
cating that  the  person  has  worked  the  whole  or  a  part  of  such  day,  Ter- 
ified  by  the  plaintiff's  oath,  is  admissible  to  prove  the  amount  of  his  own 
labor,  as  well  as  that  of  his  apprentice. 

Aocx>i7NT  Books,  Vebifisd  bt  Oath,  abe  not  Secx>ndabt  Evidence,  nor 
to  render  the  same  admissible  is  it  necessary  to  show  the  loss  of  othet 
evidence. 

AssuMPBiT  for  work  and  labor,  to  prove  which  the  plaintiffy 
under  objection^  introduced  his  time  book.  The  further  facts 
appear  in  the  opinion  of  the  court* 

Wentworih,  for  the  defendant. 

Knowles,  for  the  plaintiff. 


M6  Mathsb  v.  Bobimbon.  [Mass. 

Btjr  Ooort,  Sbaw»  0.  J.  So  long  as  the  role  of  law  is  allowed 
to  preraily  that  the  aooonnt  books  of  a  plaintiff,  yerified  by  his 
oath)  may  be  admitted  to  pxoye  charges  for  semces  done  and 
goods  sold,  much  mnst  depend  upon  the  appearance  and  char- 
acter of  the  book  offered  as  evidence,  and  the  view  taken  of  it 
fay  the  judge  who  tries  the  cause.  It  is  true  that  the  question, 
whether  a  book  is  competent  to  go  to  the  juiy,  is  a  question  of 
law;  but  as  the  law  has  prescribed  no  mode  in  which  a  book 
shall  be  kept,  to  make  it  eridence,  the  question  of  competency 
must  be  determined  by  the  appearance  and  character  of  the 
book,  and  all  the  droumstances  of  the  case,  indicating  that  it 
has  been  kept  honestly,  and  with  reasonable  care  and  accuracy, 
or  the  reverse.  In  the  present  case,  the  court  can  perceive  no 
conclusive  objection  to  the  admission  of  the  book  called  a  time 
book.  It  is  a  book  kept  in  a  tabular  form,  in  which  the  days  of 
the  month  are  placed  at  the  head  of  the  column,  and  the  name 
of  the  workman  on  the  side;  and  at  the  end  of  each  day,  or  near 
it,  a  figure  ifi  put  down  at  the  place  of  intersection,  say  1,  i,  or 
i,  indicating  thereby,  that  the  person  has  worked  the  whole  or 
a  fraction  of  that  day.  It  can  not  be  objected  that  the  time  is 
put  down  in  figures,  for  that  is  the  case  in  all  modes;  nor  that 
it  was  not  an  original  entry,  because  that  fact  must  depend,  as 
in  other  cases,  on  the  oalli  of  the  party,  to  prove  that  it  was 
made  at  or  about  the  time  it  purports  to  be  made,  and  by  the 
proper  party.  It  appears  to  us  to  be  intelligible,  and  not  more 
liable  to  fraudulent  fabrication  or  alteration  than  entries  kept 
in  ledger  form,  which  have  been  held  to  be  good:  Faxon  v.  HoU 
lis,  13  Mass.  427;  Rodman  v.  Hoop,  1  Dall.  85. 

The  objection  to  the  book,  so  far  as  it  tended  to  prove  serv- 
ices of  the  apprentice,  because  the  apprentice  might  have  been 
called  as  a  witness,  seems  to  us  untenable,  and  founded  on  a 
mistaken  view  of  the  nature  of  this  species  of  evidence.  The 
use  of  one's  own  books,  verified  by  his  oath,  is  not  secondary 
evidence,  nor  is  it  necessary  to  its  admission  first  to  show  the 
loss  of  other  evidence.  It  is  original,  but  feeble  and  unsatis- 
factory evidence.  When  such  evidence  is  offered,  and  it  is  ajH 
parant  from  the  case  that  the  party  producing  it  could  probably 
fnmish  better  evidence,  and  he  fcdls  so  to  do,  or  to  account  for 
its  absence,  it  must  greatly  diminish  the  credit  due  to  the  feeble 
evidence.  But  this  is  a  consideration  which  goes  to  its  credit, 
and  not  to  its  competency,  and  is  for  the  jury,  and  not  for  the 
court:  Holmes  v.  Mdrden,  13  Pick.  169. 

Exceptions  overruled. 
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Books  ov  Aooovxt,  max  ADmasiBLB  zk  Byxdutoi:  Sea  thii  rabjaol 
fnlly  diieniMMMl  In  note  to  Union  Bank  t.  Ertapp,  15  Am.  Deo.  181. 

Thm  raxsciFAL  oasm  d  chxid^  as  iliueirating  the  requirement  of  an  aooonnt 
book  to  anthorixe  its  admJMioii  in  evidenoe,  in  CHbmm  ▼.  Baiiey,  12  Meto.  SS7| 
TWntfrfii  ▼.  Bdward$,  7  Cosh.  416;  Barker  r.  HoMBi^  0  Id.  221:  Morm  t. 
J^oOtr,  4  Gimy,  288. 


Shebedan  v.  Bban. 

[8  lUsOAUP,  98A^] 

TusPASB  MAT  BB  Mazktaikzd  ON  Aooouirr  OV  Damaos  ooomdtted  bj 
oatile  agisted,  either  against  the  owner  or  the  agister,  althoii|^  bat  one 
satisfaotion  can  be  obtained.  The  rale  of  the  oommon  law  in  this  respeol 
has  not  bean  changed  by  .the  reyised  statates,  o.  113,  sea  4. 

TU8PA88  ^uare  c2tiu«ttm/re|^.  The  faots  appear  in  the  opinion. 

B.  F.  BuUer^  for  the  defendant. 

Wentwarth^  for  the  plaintiff. 

By  Oonrty  Hubbabd,  J.  This  is  an  aotion  of  trespass,  qiiare 
dauawm  fregii^  and  the  only  question  submitted  to  the  court  is» 
whether  it  will  lie  against  the  owner  of  horses  at  agistment, 
whioh  haTe  strayed  from  the  agister^s  field  into  the  plaintiffs,  and 
have  done  the  damage  complained  of.  It  is  contended  that  this 
action  can  not  be  maintained,  either  at  conmion  law  or  upon 
the  statute,  against  the  owner  of  the  horses,  under  such  droum- 
stances,  but  only  against  the  agister.  And  the  argument  urged 
is,  that  to  constitute  a  trespass,  there  must  be  an  iuTasion  of  the 
property  or  person  of  another,  by  one  who  is  an  actor  without 
right,  either  willfully  or  negligently;  and  that  in  the  present 
case,  the  act  of  sending  the  horses  to  be  agisted  was  lawful,  and 
that  during  the  time  they  were  agisted  they  were  imder  the  con- 
trol and  in  the  custody  of  the  agister,  and  not  of  the  defendant. 
But  though  it  is  true  that  the  owner  of  land  or  of  chattels  can  not 
maintain  trespass  against  a  wrong-doer,  unless  he  is  in  possession 
of  the  land  or  the  chattels  at  the  time  of  the  wrong  done,  yet  it 
does  not  follow,  as  the  converse  of  the  rule,  that  the  general 
owner  may  not  be  liable  in  an  action  for  the  injury  done  to  an- 
other by  a  bailee  or  servant  of  the  owner,  though  he  is  out  of 
possession  at  the  time  of  the  injury.  There  are  cases  in  which 
the  party  has  an  election  whether  to  sue  the  owner  of  the  chat- 
tel, or  the  agent  or  servant.  And  in  regard  to  cattle,  which, 
from  their  nature  and  the  manner  in  which  they  are  kept  and 
employed,  are  peculiarly  liable  to  trespass  upon  others,  especial 
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care  has  been  taken  for  fhe  pxotection  of  the  rights  of  parties 
upon  whom  such  trespasses  may  be  committed,  by  giving  them 
a  remedy,  not  only  against  owners,  but  a  process  in  rem^  against 
the  cattle  themselves,  when  taken  damage  feasant. 

In  the  case  of  trespass  committed  by  cattle  agisted,  which  is 
the  case  at  bar,  it  is  laid  down,  by  approved  writers  of  former 
times,  cited  by  the  plaintiff's  counsel,  that  the  party  injured  has 
his  election  to  sue  either  the  owner  or  agister,  though  he  can  have 
but  one  satisfaction.  Si  mes  avers  sont  en  le  gard  de  I.  S.,  et 
durant  cest  temps  font  trespas  al  auter,  il  avera  trespas  vers  moie 
ou  I.  S.  a  son  election,  mes  il  n'avera  satisfaction  d'ambideaux. 
2  Bol.  Abr.  546,  cites  7  Hen.  IV.,  81  b.  And  this  is  confirmed 
by  Comyns  in  his  digest:  Trespass,  c.  1.  See  also  20  Yin.  Abr., 
l^spass,  B. 

The  defendant's  counsel  has  cited  a  case  from  Clayton's  reports, 
called  Bateman's  Gase^  as  maintaining  a  contrary  doctrine.  But 
upon  examining  that  case,  it  is  found  merely  to  affirm  the  posi- 
tion, that  in  case  of  agist  cattle,  the  agister  is  liable  for  trespass 
committed  by  them,  without  touching  the  question  of  the  liabil- 
ity of  the  owner  also  to  an  action.  The  principal  case  in  Clayton 
is  that  of  Dawtry  v.  Huggina,  pp.  32,  33,  in  which  it  was  ruled, 
that  "  if  A.  have  the  custody  of  the  goods  of  B. ;  as  here  it  was 
hogs  put  into  the  defendant's  yard;  if  these  do  a  trespass  to  the 
land  of  C.  adjoining,  A.  shall  be  punished  in  trespass,  and  this 
though  the  owner's  servant  did  wait  upon  them;  and  here  it  was 
proved  the  servant  of  A.  did  also  wait  on  them,  and  did  serve 
them,  therefore  they  were  in  his  special  possession;  and  the  like 
matter  was  ruled  in  the  Case  of  Stephen  Bateman  of  Wakefield, 
for  agist  cattle,  if  they  do  commit  a  trespass,  the  owner  of  the 
soil,  where,  etc.,  shall  answer  for  that  trespass."  We  consider, 
then,  that  the  common  law  gave  the  plaintiff  his  election  to  pur- 
sue either  the  owner  or  agister,  at  his  pleasure,  or  to  seize  the 
cattle  damage  feasant,  intending  to  afford  a  threefold  remedy  for 
an  injury  so  easily  committed. 

The  other  question  which  has  been  presented  for  consideration 
is,  whether  the  statutes  of  this  commonwealth  have  modified  or 
altered  the  conmion  law  in  this  respect,  at  least  so  far  as  it 
regards  the  owners  of  agisted  cattle.  The  language  of  the  re- 
vised statutes,  c.  113,  sec.  4,  is  this:  *'When  any  person  is 
injured  in  his  land,  by  sheep,  swine,  horses,  asses,  mides,  goats, 
or  neat  cattle,  he  may  recover  his  damages,  in  an  action  of  tres- 
pass against  the  owners  of  the  beasts,  or  by  distraining  the 
beasts  doing  the  damage,  and  proceeding  therewith  as  hereinaftiv 
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directed;  pzoTided»  that  if  the  beasts  shall  haye  been  lawfully  on 
the  adjoining  lands,  and  shall  have  escaped  therefrom,  in  conse- 
quence of  the  neglect  of  the  person  who  has  suffered  the  damage 
to  maintain  his  part  of  the  division  fence,  the  owner  of  the  beasts 
shall  not  be  liable  for  such  damage."  And  we  are  of  opinion 
that  the  word  '*  owner,"  in  this  section,  is  used  in  a  popular 
sense,  and  is  intended  to  apply  to  the  person  in  whom  is  the 
general  property  of  the  animals  enumerated,  and  embraces  those 
also  who  are  in  possession  under  a  special  title,  or  by  virtue  of 
any  lien.  We  view  this  section  and  the  statute  of  1834,  c.  184, 
sec.  5,  as  merely  a  slight  modification  of  section  3  of  the  statute  of 
1788,  c.  66;  and  the  provisions  of  that  section  are  considered  by 
Parsons,  0.  J.,  in  his  elaborate  opinion  in  Eusi  v.  Low,  6  Mass. 
98,  as  merely  an  affirmance  of  the  common  law.  If  the  revisers 
of  our  statutes  had  intended  to  restrain  the  operation  of  c.  118, 
sec.  4,  to  the  general  owner,  and  thus  to  have  modified  the  com- 
mon law,  stiU  such  a  construction  would  not  avail  the  present 
defendant,  who  seeks  to  apply  it  to  the  agister  of  cattle. 

While  there  is  an  apparent  hardship  in  subjecting  a  person  to 
the  action  of  trespass,  where  the  cause  arises  from  the  neglect 
of  another,  yet  we  can  not  overlook  the  necessiiy  of  the  checks 
which  are  required  to  guard  against  this  species  of  trespass, 
which  is  not  only  so  easily  committed,  but  is  so  difficult  to  pre- 
vent. And  we  think  our  ancestors  intended  to  give  an  ample 
remedy,  by  subjecting  the  owner,  the  agent,  or  bailee,  and  the 
offending  animals  themselves,  to  making  good  the  damages  thus 
committed.  Nor  does  the  hardship  appear  so  great,  when  we 
consider  that  the  owner  has  his  remedy  against  the  person  whom 
he  employs,  and  if  he  does  not  obtain  satisfaction  for  his  loss, 
it  is  rather  he  who  employed  a  negligent  person  that  should 
suffer,  than  the  man  who  is  injured  by  such  neglect.  On  the 
whole,  we  are  of  opinion  that  by  the  common  law  the  present 
action  is  maintainable,  and  that  the  same  right  is  affirmed  by 
the  statute. 

Exceptions  overruled. 


GOMMONWEAI/TH    V.   FtTLLEB. 

(8  MSTOALT,  813.] 

Cbimis  which  Existed  Prior  to  thb  Constitution,  and  ware  ofFenaei  at 
oommon  law,  although  they  may  be  forbidden  by  the  coostitatian  of  the 
United  States,  and  aathority  to  ponish  the  oommiaeion  of  them  is  oon- 
femd  upon  the  federal  courts,  may  also  be  punished  by  the  state  ooorti^ 
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vnltM  tiie  grant  of  power  bj  the  eoaetlltttfoii  it  exoliiBve»  or  is  made  «k* 
dnsiTe  by  act  at  oongreaa. 

BffATE  CoUBtS  HAVI   POWXB  TO   PuinSB  TBS  GBDia   Of   CoUlRBBIXIXnrO 

the  gold  and  silver  ooina  of  the  United  Statea,  or  whioh  are  made  eo^ 
rent  by  the  laws  thereof,  or  for  nttering  the  aame-or  bringing  them  into 
the  United  States  with  intent  to  ntter  them. 

OouKTSBVBiTiNo.    The  &cts  appear  in  the  opinioiL 

J.  O.  Abbott^  for  the  defendant. 

Huntington^  dMrict  aitamey,  for  the  oommonwealth. 

By  Court,  Hubbabd,  J.  This  indictment  is  founded  upon  sec- 
tion 16  of  chapter  127  of  the  reyised  statutes,  which  declares  thai 
"  eyeiy  person,  who  shall  counterfeit  any  gold  or  silyer  coin,  cur- 
rent by  law  or  usage  within  this  state,  and  eyexy  person,  who  shall 
have  in  his  possession,  at  the  same  time,  ten  or  more  pieces  of 
false  money  or  coin  counterfeited  in  the  similitude  of  any  gold 
or  silyer  coin  current  as  aforesaid,  knowing  the  same  to  be  false 
and  counterfeit,  and  with  intent  to  utter  or  pass  the  same  as 
true,  shall  be  punished  by  imprisonment  in  the  state  prison  for 
life,  or  for  any  term  of  years."  It  is  admitted  that  Mexican 
dollars  are  made  a  part  of  the  legal  currency  of  the  United  States, 
by  act  of  congress  passed  June  25, 1834:  Stat.  1834,  c.  71.  The 
jury  haye  found  the  defendant  guilty  of  the  offense  charged  in 
the  indictment,  and  the  case  is  brought  before  this  court  upon 
these  exceptions:  That  the  offense  proyed  is  one  oyer  which  the 
courts  of  this  commonwealth  haye  no  jurisdiction;  but  that  the 
defendant  is  liable  to  be  indicted  and  tried  in  the  courts  of  the 
United  States  only:  That  the  law  of  this  commonwealth,  giying 
its  courts  jtuisdiction  of  the  offense  charged  in  the  indictment, 
is  repugnant  to,  and  in  conflict  with,  the  constitution  and  laws 
of  the  United  States.  The  case  now  presented,  though  it 
inyolyes  the  question  of  state  jurisdiction,  does  not  require  a 
minute  reyiew  of  the  yarious  decisions  upon  that  branch  of  con- 
stitutional law,  to  enable  us  to  arriye  at  a  satisfactoxy  conclu- 
sion, if  different  acts  of  congress,  passed  in  relation  to  certain 
offenses  punishable  by  the  constitution,  are  to  be  receiyed  as  ex- 
pressing the  law. 

Before  referring  to  those  statutes,  it  may  be  renuurked  that, 
in  respect  to  those  subjects  whioh  are  created  by  the  constitu- 
tion itself,  or  are  enumerated  as  within  its  exdusiye  jurisdiction, 
it  has  not  been  doubted  but  that  questions  or  cases  growing  out 
of  those  subjects  are  within  the  peculiar  proyince  of  the  courts 
of  the  United  States  to  determine.  On  the  other  hand,  the  fact, 
that  jurisdiction  in  certain  cases  is  giyen  by  the  constitution 
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doeB  not  in  itBdlf  cany  with  it,  by  the  mere  force  of  the  grant, 
an  oxdnsiTe  right  to  the  exercise  of  such  jnzisdiction.  Bat 
the  character  of  each  right,  whether  exdnfliye  or  concurrent, 
depends  either  on  the  nature  of  the  subject,  the  express  lan- 
guage of  the  constitution,  or  the  manner  in  which  it  has  been 
enforced  by  l^gishttiye  action.  In  regard  to  crimes  which  ex- 
isted prior  to  ttie  constitution,  and  were  the  subject  of  state 
I^gisktion,  or  were  punishable  as  offenses  at  common  law,  and 
the  prerention  of  which  is  essential  to  the  peace  and  good  order 
of  the  community,  though  such  crimes  are  also  forbidden  by  the 
constitution  of  the  United  States,  and  the  authority  to  punish 
the  comnpssion  of  them  is  conferred  by  congress  upon  the 
federal  courts;  still,  unless  such  grant  of  power  is  exdusiye,  hy 
the  terms  of  the  constitution,  or  is  made  exdusiye  by  acts  of  con- 
gress, the  concurrent  right  of  the  state  courts  to  tiy  persons 
accused  of  such  crimes  is  not  necessarily  taken  away.  This,  as 
before  observed,  we  think  follows  from  the  language  of  different 
acts  of  congress. 

In  the  judiciazy  act  of  September  24, 1789, 1  U.  S.  L.,  Stoz/s 
ed.,  58,  no  such  exdusiye  power  is  conferred  by  the  ninth  and 
deyenth  sections,  whidi  declare  in  what  cases  the  courts  of  the 
United  States  shall  haye  exdusiye  jurisdiction;  but  the  language 
of  the  deyenth  section  is  this:  *'  And  shall  haye  exdusiye  oog^ 
ni2sance  of  all  crimes  and  offenses  cognizable  under  the  author- 
ity of  the  United  States,  except  where  this  act  otherwise  pro- 
vides, or  the  laws  of  the  United  States  shall  otherwise  direct" 
On  referring  to  the  act  of  April  21, 1806, 2  U.  S.  L.,  Story's  ed., 
1082,  which  is  made  **  for  the  punishment  of  counterfeiting  the 
current  coin  of  the  United  States,  and  for  other  purposes,"  after 
prescribing  the  punishment  of  the  various  offenses  growing  out 
of  counterfeiting  and  uttering  false  money,  the  last  section  pro- 
vides *'  that  nothing  in  this  act  contained  shall  be  construed  to 
deprive  the  courts  of  the  individual  states  of  jtuisdiction,  under 
the  laws  of  the  several  states,  over  offenses  made  punishable  by 
this  act."  And  in  the  act  of  March  8,  1826,  8  U.  S.  L.,  Stoi/s 
ed.,  1999,  "more  effectually  to  provide  for  the  punishment  of 
certain  crimes  against  the  United  States,  and  for  other  purposes," 
in  which  there  are  sundry  enactments  against  the  f  oiging  and 
uttering  of  counterfeit  money,  the  same  proviso  is  contained  in 
the  last  section. 

By  the  statute  of  1789  already  referred  to,  exdusive  jurisdic- 
tion is  not  conferred  on  the  United  States  courts,  where  the  laws 
of  the  United  States  shall  otherwise  direct.    The  above-men- 
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tioned  atetateB  of  1806  and  1825  give  Buch  other  dizeetioii,  and 
in  them  a  ooneorrent  juiiadiotion  is  clearly  leoognized,  in  the 
Btate  oonrts,  oyer  crimes  of  oonnterfeiting  the  gold  and  silTar 
coins  of  the  United  States,  or  which  are  made  current  by  the 
laws  thereof,  or  for  uttering  the  same,  or  bringing  them  into  the 
United  States  with  intent  to  utter  them.  If  then  the  provisos 
contained  in  these  statutes  are  constitutional,  no  sufScient  rea- 
son can  be  given  why  a  person,  committing  the  offense  charged 
in  the  present  indictment,  is  not  liable  to  be  tried  before  the 
state  courts  as  well  as  before  those  of  the  United  States;  nor 
why,  if  he  is  first  arraigned  before  a  state  court  having  cogni- 
zance of  the  offense,  such  court  may  not  proceed  to  trial,  and 
to  the  rendition  of  a  judgment  which  will  be  final  and  condn- 
sive. 

It  is  argued,  however,  that  the  proviso  in  the  statute  of  182S» 
extended  only  to  state  laws  then  in  force;  and  a  reference  is 
made  to  the  case  of  United  States  v.  Paid,  6  Pet.  141.    But  thak 
case  decided  simply  that  the  third  section  of  the  statute  of 
March  3, 1825,  was  to  be  limited  to  the  laws  of  the  several  states 
in  force  at  the  time  of  its  enactment.     That  section  related  to 
offenses  committed  in  forts,  dock-yards,  etc.,  the  site  whereof  ia 
under  the  jurisdiction  of  the  United  States,  and  to  the  punish- 
ment of  such  offenses  as  were  not  specially  provided  for  by  any 
law  of  the  United  States;  and  it  enacted  that  a  person  so  con- 
victed in  a  court  of  the  United  States  should  receive  the  same 
punishment  as  would   be  inflicted  by  the  state  court,  if  the 
same  offense  were  committed  in  the  body  of  such  state.    The 
reason  of  such  a  restriction  is  obvious;  because  the  state  laws 
were  not  in  force  in  such  places,  so  ceded  to  the  United  States; 
and  it  was  a  mode  adopted  to  regulate  the  punishment  of 
offenses  not  named,  by  a  reference  to  state  laws  in  which  they 
were  specified.    But  in  regard  to  the  proviso  at  the  close  of  the 
statute,  such  a  limited  construction  is  not  warranted  by  the 
terms  used,  nor  by  the  intent  expressed.    It  points,  not  to  ex- 
isting state  laws,  as  prescribing  a  measure  of  punishment  to  be 
observed  in  rendering  judgments  in  the  United  States  courts, 
but  to  the  rights  of  states  to  exercise  such  jurisdiction  generaUy, 
in  regard  to  the  offenses  mentioned  in  the  statute. 

It  is  contended  also,  that  it  is  unconstitutional  to  subject  a 
person  to  the  operation  of  two  distinct  laws  upon  the  same  sul^ 
ject;  and  inflicting  different  pains  and  penalties.  But  I  hold 
that  the  delinquent  can  not  be  tried  and  punished  twice  for  the 
same  offense,  and  that  the  supposed  repugnancy  between  the 
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several  laws  does  not,  in  fact,  injuriously  affect  any  individual* 
The  man  who  commits  the  crimes  runs  the  hazard,  under  which 
jurisdiction  he  may  be  subjected  to  punishment;  and  after  vio- 
lating the  law,  it  comes  with  ill  grace  from  him  to  complain  of 
the  penalty.  If  he  were  indeed  liable  to  be  punished  twice  for 
the  same  offense,  he  might  well  aigue  against  oppression;  and 
the  existence  of  such  liabiliiy  would  go  far  to  prove  the  unoon** 
stitntionality  of  the  law.  But  while  the  proviso  in  the  act  of 
congress  remains  unrei>ealed,  the  criminal  can  not  be  thus  ex- 
posed; as  the  court  which  first  exercises  jurisdiction  has  the 
right  to  enforce  it  by  trial  and  judgment,  by  the  well-established 
principles  of  law  relating  to  the  jurisdiction  of  courts:  See 
Houston  V.  Moore,  5  Wheat.  31.  It  is  also  said  that  the  pres- 
ident of  the  United  States,  has  power  to  pardon  offenses  before 
conviction,  while  the  governor  of  the  commonwealth  is  restricted 
to  cases  after  conviction.  But  the  power  of  pardon  is  not  a 
right  upon  which  any  criminal  can  insist;  and  the  mode  in  which 
it  may  be  exercised  does  not  enter  into  the  question  of  jurisdio- 
tion  of  state  laws  for  the  punishment  of  crimes,  of  which  a  party 
can  legally  avail  himself  as  a  ground  of  error. 

The  question  arising  in  this  case  has  been  brought  before 
other  state  courts,  and  differing  decisions  have  been  made.  In 
Missouri,  it  was  held  that  the  court  had  no  jtuisdiction:  MaJttl' 
mm  V.  The  State,  3  Mo.  421.  In  Indiana  it  was  decided,  in  a 
similar  case,  that  the  court  had  jurisdiction  over  the  offense: 
Che88  V.  The  State,  1  Blackf .  198.  Like  decisions  have  been  made 
in  South  Carolina:  The  State  v.  AnUmio,  3  Brev.  562;  The  State 
V.  Ikiit,  2  Bailey,  44  [21  Am.  Dec.  508].  Other  cases  also  have 
been  cited  to  show  that,  where  congress  have  legislated  on  a  given 
subject,  state  laws  on  the  same  subject  are  unconstitutional  and 
void:  Martin  v.  Eunter^s  Lessee,  1  Wheat.  305;  Houston  v.  Moore, 
6  Id.  1;  United  States  v.  Lathrop,  17  Johns.  4.  And  in  the  late 
decisions  on  the  rights  of  slaveholders,  Friges  Case,  16  Pet.  617, 
618,  one  of  the  learned  judges,  in  giving  his  opinion,  says:  *'  If 
congress  have  a  constitutional  power  to  regulate  a  particular  sub« 
ject,  and  they  do  actually  regulate  it  in  a  given  manner,  and  in 
a  certain  form,  it  can  not  be  that  state  legislatures  have  a  right 
to  interfere,  and,  as  it  were,  byway  of  complement  to  the  legis- 
lation of  congress,  to  prescribe  additional  regulations,  and  what 
they  deem  auxiliary  provisions  for  the  same  purpose.  In  such 
case,  the  legislation  of  congress,  in  what  it  does  prescribe,  man- 
ifestly indicates  that  it  does  not  intend  that  there  shall  be  any 
further  legislation  to  act  upon  the  subject-matter.    Its 
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as  to  what  it  does  not  do  is  as  expressiye  of  what  its  intention 
is  as  the  direct  provisions  made  by  it." 

Bat  without  inquiry  hexe  how  &r  this  xeasoning  is  free  from 
objection,  it  is  sufficient  to  say,  in  this  ease,  that  congress  haye 
neither  by  their  words  nor  their  silence  manifested  the  intention 
of  haying  either  exdnsiyely  or  actually  regulated  the  whole  sub- 
ject of  crimes,  respecting  ihe  uttering  of  counterfeit  money.  On 
the  other  hand,  feeling  the  ease  and  frequency  with  whidi  such 
crimes  are  committed,  and  the  difficulty  of  bringing  criminals  to 
punishment,  they  expressly  recognize  the  right  of  the  states  to 
act  upon  the  same  subjecti  and  to  punish  the  same  or  similar 
offenses  by  their  own  laws.  And  Washington,  J.,  in  the  case  of 
Houston  y.  Moore,  5  Wheat.  27,  in  referring  to  the  statute  of 
April  21, 1806,  says,  '*  it  is  dear  that,  in  the  opinion  of  con- 
gress, this  saying  was  necessary,  in  order  to  authorize  the  exer- 
cise of  concurrent  jttrisdiction,  by  the  state  courts  oyer  those 
offianses."  And  he  adds,  shortly  after,  ''  but  by  these  say- 
ings congress  did  provide  that  the  jurisdiction  of  the  federal 
courts,  in  the  specified  cases,  should  not  be  exdusiye,  and  the 
concurrent  jurisdiction  of  state  courts  was  instantly  restored,  so 
&r  as,  under  state  authority,  it  could  be  exercised  by  them." 
And  this  view  is  sustained  by  Chancellor  Kent,  in  his  commen- 
taries: 1  Kent's  Oom.,  1st  ed.,  874,  876;  6th  ed.,  899. 

The  statutes  of  this  commonwealth,  for  the  ptmishing  of 
crimes  against  the  currency,  and  for  uttering  counterfeit  money 
knowing  it  to  be  false,  were  in  existence  before  the  formation  of 
the  constitution  of  the  United  States,  and  the  same  have  been 
re-enacted,  from  time  to  time,  with  additions  to  reach  eyasions 
of  the  law  not  specifically  provided  against;  and  the  same  have 
been  adopted  as  part  of  our  revised  code.  But  the  learned  re- 
visers have  expressed  no  doubt  as  to  the  constitationality  of 
these  acts,  or  of  the  want  of  jurisdiction  in  our  courts.  Upon 
this  view  of  the  subject,  we  do  not  feel  called  upon  to  faring, 
nor  consider  ourselves  warranted  in  bringing,  our  own  statatea 
into  doubt,  or  to  pronounce  against  the  constitutionality  of  the 
provisos  of  the  United  States  statutes.  The  construction  and 
legality  of  them  may  be  determined  by  the  highest  tribunal, 
when  any  party,  aggrieved  by  the  decision  of  this  or  any  other 
state  court,  sees  fit  to  remove  his  case  by  writ  of  error  into  the 
supreme  court  of  the  United  States,  and  there  have  such 
decision  revised.  But  till  sudi  a  revision  takes  place,  and  the 
state  laws  and  those  of  congress  are  pronounced  to  be  un- 
constitutional, we  feel  bound  to  enforce  the  statute  of  our  own 
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eoxumonwealth  against  the  ofifense  charged  in  the  present  in- 
dictment. 

It  was  urged,  by  the  learned  district  attorney,  that  the  offense 
of  having  false  money  in  possession  with  intent  to  utter  the 
same,  is  not  proTided  against  by  the  statutes  of  the  United 
States,  and  is  in  fact  casus  omissus;  and  we  are  strongly  in- 
clined to  that  opinion,  and  that  the  case  might  possibly  be  de- 
cided on  the  fact  of  such  omission.  But  as  our  own  judgment 
is  not  influenced  by  this  alleged  omission  of  the  particular 
offense  charged  among  those  enumerated  in  the  acts  of  congress, 
we  do  not  enlarge  on  this  Tiew  of  the  case,  as  presented  by  the 
counsel  for  the  government.  And  for  the  same  reason,  we  do 
not  comment  on  the  language  of  the  constitution  itself,  art  1, 
B60. 16,  whether  it  contemplated  the  punishment  of  the  crime 
set  forth  in  this  indictment,  under  the  provision  ''  for  the  pun- 
ishment of  counterfeiting  the  securities  and  current  coin  of  the 
United  States." 

Exceptions  oyermled. 

Stats  Coubts  hays  Powxb  to  VxmisR  fob  the  Offensb  of  CouivTxa- 
ynnNO,  notwithstanding  such  offense  is  poniihable  by  the  federal  laws:  State 
▼.  PUman,  2  Am.  Deo.  645;  State  v.  TuU^  21  Id.  608. 

The  pbinoipal  gasb  is  oitxd  to  the  point  that  the  state  ooorta  have  no 
jnrisdiction  to  punish  the  embezzlement  of  the  funds  of  a  national  bank,  as 
the  statute  of  congress  regulating  such  crimes  has  conferred  exolnsive  juris- 
diction  upon  the  federal  courts,  in  ComafgumweaJUh  y.  Fdton^  lOI  Mass.  206w 
Compare  CcrnnurnioeaUh  y.  Tenney,  97  Id.  67. 
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£8  MaxoAur,  848.] 

PouoT  OF  Ikstt&ance,  Made  in  ths  Namb  of  a  Particular  Pbbson,  who 
Is  the  owner  of  a  small  proportion  of  the  property  insured,  can  not  bo 
made  to  cover  the  interest  of  others  upon  parol  proof  that  the  applica- 
tion for  insurance  was  for  such  others,  as  well  as  for  the  party  named, 
and  that  this  was  well  known  to  the  insurers,  and  that  it  was  the  inten- 
tion of  all  the  parties  that  the  policy  was  to  cover  the  interest  of  all  the 
owners. 

DiOLARATiON  ON  A  PouoT  OF  Insubanob,  which  joins  as  plainti£EB  persons 
whose  interests  are  not  covered  by  the  policy,  may  be  amended  by  strik* 
ing  out  the  names  of  such  parties. 

Assumpsit  ou  a  policy  of  insuranoe,  which  insured  John  S. 
Bates  against  loss  of  die  bark  Yolante.  The  plainti£?s  offered 
to  prove  that  Bates  was  their  agent  for  procuring  the  insurance; 
that  he  was  but  a  small  owner  in  the  vessel;  that  the  amount 
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insoied  for  iras  in  behalf  of  all  the  owners;  that  it  was  the  in- 
tention of  all  the  parties,  at  the  time  of  insazanoe,  to  cover  the 
interest  of  all  the  owners,  and  that  all  of  sooh  &ctB  were  known 
to  the  underwriters  at  the  time  of  insurance.  The  evidence  was 
excluded,  and  defendants  had  yerdict. 

Eddy  and  Coffin,  for  the  plaintiffs. 

Colby  and  Clifford,  for  the  defendants. 

By  Court,  Dxwxr,  J.  The  question  here  presented  is,  not  as 
io  the  competency  of  John  S.  Bates  to  e£Eect  an  insurance  for 
the  benefit  of  all  his  associates,  who  were  interested  in  the 
property  which  was  the  subject  of  the  insurance,  but  whether, 
upon  the  face  of  this  policy,  and  the  terms  of  this  contract  of 
insurance,  the  legal  effect  is  not  to  reetriot  the  insurance  to  the 
sole  interest  of  Bates.  It  may  at  once  be  conceded,  that  it  was 
competent  for  Bates  to  effect  such  insurance  on  the  entire  inter- 
est of  all  concerned,  if  either  previously  authorized  by  the  co- 
owners,  or  if  they  elected  to  ratify  his  act,  even  after  the  loss  of 
the  property:  Finney  v.  Fairhaven  Ins.  Co.,  5  Mete.  192  [88  Am, 
Dec.  897].  But  the  appropriate  form  of  the  policy  in  such  cases 
is,  *'  for  himself  and  other  owners,"  or  ''  for  whom  it  may  con- 
cern," or  other  words  indicating  that  the  insurance  is  to  em- 
brace an  interest  beyond  that  of  the  party  in  whose  name  the 
policy  is  issued.  Such  words,  or  equivalent  ones,  being  intro- 
<[uced  into  the  policy,  the  roles  of  law  then  authorize  extrinsio 
evidence  as  to  the  persons  who  are  parties  in  interest,  and  who 
may  enforce  their  daims  upon  such  policy,  though  not  particu- 
larly named  therein. 

But  the  real  question  here  is,  whether  a  policy,  made  in  the 
name  of  a  particular  i>erson,  who  is  the  owner  of  a  snudl  propor- 
tion in  interest  of  the  property  insured,  without  any  words  in- 
seating  an  intention  to  insure  beyond  his  own  interest,  can  be 
made  effectual  to  cover  the  interest  of  others,  upon  parol  proof 
that  the  application  for  insurance  was  for  such  others,  as  well 
as  for  the  party  named,  and  that  this  was  well  known  to  the  in- 
surers, and  that  it  was  the  intention  and  understanding  of  all 
the  parties,  that  the  policy  was  to  cover  the  interest  of  all  the 
^>wners.  The  general  rule  excluding  parol  evidence,  when 
offered  to  contiadict  or  vaiy  the  terms  of  a  written  contract, 
seems  to  forbid  it.  When  the  parties  have  put  their  agreement 
into  writing,  and  the  terms  of  it  are  plain  and  direct,  leaving  no 
uncertainty  as  to  the  nature  of  it,  we  must  treat  it  as  the  whole 
engagement  of  the  parties;  and  this  excludes  all  parol  evidence 
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of  conTersationBy  or  declarations  of  the  intentions  of  the  partisB^ 
tflncHng  to  show  another  and  different  contract:  Stackpole  t. 
Arnold,  11  Mass.  81  [6  Am.  Dec.  160];  Greenl.  Et.,  sec.  276. 
This  principle,  we  apprehend,  applies  as  well  to  contracts  of  in* 
Binance  as  to  other  agreements.  Snch  seems  to  be  the  doctrine 
of  the  adjudicated  cases.  Thus,  in  Pearson  y.  Lord,  6  Uass.  84, 
Bewail,  J.,  in  deliyering  the  opinion  of  the  court,  says:  "The 
insfcnunent  itself  is  regarded  as  the  best,  and,  for  this  purpose^ 
most  be  understood  to  be  the  only  evidence  of  the  contract. 
No  case  can,  I  belieye,  be  imagined,  where  the  maxim,  expresaio 
unius  est  excluaio  aUervus,  applies  more  emphatically  than  in  the 
naJcoingof  the  parly  assured  in  a  policy  of  insurance."  In  Oraves 
T.  Boston  Marine  Ins.  Co.,  2  Cranch,  419,  it  was  held  that  a  policy 
in  the  name  of  one  part  owner,  with  the  words  added,-''  as  prop- 
erty may  appear,"  without  the  clause  stating  the  insurance  to  be 
for  the  benefit  of  all  concerned,  does  not  coyer  the  interest  ol 
another  joint  owner;  the  words,  "  as  proi>erty  may  appear,"  be- 
ing considered  as  applicable  to  the  property  of  the  one  in  whose 
name  the  policy  issued.  Marshall,  C.  J.,  says:  ''The  contract 
ought  to  have  been  so  expressed  as  to  show  that  the  interest  of 
some  other  than  Orayes  was  secured,  if  such  was  to  be  the  effect 
of  the  instrument.  A  policy,  though  construed  liberally,  is 
still  a  special  contract;  and  under  no  rule  for  proceedings  on  & 
special  contract,  could  the  interest  of  copartnership  be  giyen  in 
eyidence  on  an  ayerment  of  individual  interest,  or  the  ayerment 
of  the  interest  of  a  company  be  supported  by  a  special  contract 
relating  in  its  terms  to  the  interest  of  an  individual."  See  also 
Murray  y.  Columbian  Ins.  Co.,  11  Johns.  302;  Ikmer  y.  Bur- 
rows,  5  Wend.  641;  Finney  y.  Warren  Ins.  Co.,  1  Mete.  18  [3& 
Am.  Dec.  848]. 

The  only  case  referred  to  by  the  plaintiff  which  seems,  in  any 
degree,  to  conflict  with  this  view  of  the  subject,  is  that  of  De 
Vignier  y.  Swanson,  cited  in  a  note  to  Bell  y.  Oilson,  1  Bos.  & 
Pul.  846;  where  it  seems  to  have  been  held  that  a  policy  of  in- 
surance, in  the  name  of  certain  persons  who  procured  it  a» 
agents,  although  they  were  not  described  as  agents  in  the  policy » 
was  good  and  valid  for  the  i>ersons  for  whom  it  was  effected. 
The  question  there  raised,  however,  was  merely  whether  the 
form  of  the  policy  was  in  accordance  with  the  provisions  of  the 
statute  of  28  Qeo.  HI.,  c.  66,  requiring  the  names  of  the  con- 
signors or  consignees  of  the  property  to  be  insured,  or  the  names 
of  the  persons  residing  in  Great  Britain  who  shall  receive  the 
esder  or  effect  such  policy,  or  the  persons  who  shall  give  the 
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Older  or  direction  to  the  agent  employed  to  eflEeot  sooh  policy, 
to  be  inserted  in  such  policy;  and  it  was  held  to  be  a  snfHflient 
compliance  with  the  statute  to  insert  the  names  of  the  agents, 
without  stating  them  to  be  agents. 

The  court  are  of  opinion  that  the  eridence  proposed  in  the 
case  at  bar  was  incompetent,  and  that  theyerdict  for  the  defend- 
ants  was  properly  ordered.  The  plaintiff  has,  howerer,  leaTe  to 
amend  by  striking  out  the  names  of  all  the  plaintifls  except  John 
S  Bates,  who  will  be  entitled  to  recoTer,  to  the  extent  of  his 
interest  in  the  property  insured. 

AMnHftTBiurr  of  BriDxircs  to  Bxtladi  or  Cobtbol  Pouor  or  Ixmn^ 
▲Hd:  See  NorrU  ▼.  Inmuranee  Oo,^  2  Am.  Deo.  SeO^  and  note. 

Tn  ranroiPAL  cabs  a  oomd  in  Clark  ▼.  Man^facktren^  Ins,  Clx»  2  Woodk 
k  M.  4e0,  tor  the  efleot  thai  the  genend  role  of  evidenoe  prohibiting  peral 
Hntliiiouy  to  alter  or  vary  a  written  oontnMst,  appliea  to  poUdea  ol 


Cote  v.  LmoH. 

[8  ICbtoauPi  871.] 

FanuMmoMB  or  SvsviyoBSHZP,  which  Pbsvail  at  thx  Cmh  Law  whero 
death  eninea  in  a  common  dieaater,  have  no  eanotion  in  oor  aystam  of 
jnriapmdenoe,  either  aa  a  principle  of  the  common  law,  or  bj  atatntoiy 
enactment. 

DnpABiTT  or  Aox  mat  bx  Conbidxbxd  nr  DEtEBimairo  zhx  Qumtiox 
OF  SuBYiYOBSHiP,  aa  between  an  adult  and  an  infimt»  or  a  penon  well 
atrioken  in  yean. 

No  Pbksumftion  of  Subyiyobshif  Bxi8n»  aa  between  a  father,  aeventy 
years  of  age,  and  his  daughter  thirty-three  years  of  age,  each  of  whoflc 
periehed  in  the  same  disaster.  In  the  absence  of  all  oTidence  of  aorviTor- 
ship  in  such  case,  the  preeamption  is  that  the  death  of  each  oooufiad  al 
the  same  instant. 

SuBvivoBSHip.    The  facts  appear  in  the  opinion. 
Eddy  and  Coffin,  for  the  api>ellants. 
W.  Baylies,  for  the  appellee. 

By  Court,  Dewst,  J.  This  case  presents  a  question  of  peoiil« 
iar  difficulty.  The  parties  admit  the  existence  of  certain  facts, 
with  the  further  statement  of  a  want  of  all  CTidence  on  certain 
other  points;  which  latter  admission  seems  almost  to  render  it 
impracticable  to  decide  satisfactorily  as  to  the  respective  rights 
of  the  contending  parties.  The  facts  admitted  are,  that  Sylvanos 
Keith,  his  only  daughter,  Caroline  E.  Ooye,  with  her  husband 
George  W.  Ooye,  and  their  only  child,  Caroline  K*  Ooye,  were 
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on  board  the  steamboat  Pulaski,  on  a  voyage  from  Charleston  to 
Baltimore,  when  the  boat  was  lost,  and  they  all  perished  at  sea, 
on  the  fourteenth  of  June,  1838.  The  parties  then  agree  the 
further  fact,  that  no  evidence  can  be  obtained  tending  to  show 
which  of  said  persons  actually  surnved.  This  statement,  thus 
assented  to,  precludes  all  aid  that  might  have  been  derived  from 
any  evidence  of  the  circumstances  attending  the  destruction  of  the 
boat,  the  position  of  the  persons  in  the  same,  or  any  fact  con- 
nected therewith,  raising  any  presumption  of  survivorship.  Had 
there  been  any  circumstances,  however  slight,  bearing  on  these 
points,  they  would  have  been  material,  as  from  slight  droum- 
■tances,  inferences  of  fact  might  have  been  drawn,  which  would 
materially  affect  the  question  before  us.  The  case,  however,  is 
bar)ren  of  all  evidence  upon  these  points,  and  is  to  be  settled 
without  aid  from  them.  We  are,  therefore,  brought  directly  to 
the  inquiry,  whether,  in  the  case  of  several  persons  perishing  at 
sea  in  one  common  disaster,  the  question  of  survivorship  can  be 
settled  by  any  legal  presumptions  deduced  from  the  single  fact  of 
difference  in  age  and  sex. 

By  the  civil  law,  Mrs.  Ooye,  the  daughter  of  Mr.  Eeith,  would 
be  presumed  to  have  survived  her  father,  as  the  child,  if  above 
the  age  of  puberty,  is  presumed  to  have  survived  the  parent: 
Greenl.  Ev.,  sec.  29;  Dig.,  lib.  84,  tit.  5.  But  no  such  doctrine 
has  any  sanction  in  our  system  of  jurisprudence,  either  as  a 
principle  of  the  common  law,  or  enacted  by  legislative  authority. 
By  the  Code  Napoleon,  b.  8,  tit.  1,  c.  1,  arts.  720,  721,  722,  it 
is  provided,  that  where  several  persons  perish  by  one  and  the 
same  accident,  so  that  it  is  not  possible  to  ascertain  which  of 
them  died  first,  the  presumption  as  to  survivorship  is  to  be  de- 
termined by  the  circumstances  of  the  event,  and«  in  the  absence 
of  all  such  evidence,  by  the  age  and  sex  of  the  persons.  Art. 
721.  ''  If  those  who  perish  together  were  under  fifteen  years, 
the  eldest  shall  be  presumed  to  have  survived.  If  they  were  all 
above  sixty,  the  youngest  shall  be  presumed  to  have  survived. 
If  some  were  under  fifteen  years,  and  others  more  than  sixty, 
the  former  shall  be  presumed  to  have  survived."  Art.  722.  ''  If 
those  who  perished  together  were  of  the  age  of  fifteen  years 
complete,  but  less  than  sixty,  the  male  is  always  presumed  to 
have  survived,  where  there  is  equality  of  age,  or  the  difference 
which  exists  does  not  exceed  one  year.  If  they  were  of  the 
same  sex,  the  presumption  of  survivorship,  whidi  gives  rise  to 
succession  according  to  the  order  of  nature,  must  be  admitted; 
thus  the  younger  is  presumed  to  have  survived  the  elder.'' 
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These  aze  oleailj  arbitrary  mlesy  as,  in  the  nature  of  things, 
a  week  or  day  less  than  the  respeotiye  ages  named  would  not 
nsoally,  in  any  degree,  affect  the  ability  of  the  party  to  sustain 
and  prolong  life  in  case  of  exposure  by  shipwreck.  Such  rules 
being  thus  arbitrary  in  their  character,  to  some  extent,  would 
seem  to  require  a  legislatiye  sanction;  and  it  may  be  expedient 
and  proper  to  provide;  by  a  legislatiye  act,  for  cases  of  thia 
character  and  description.  But,  without  such  legislation,  we 
do  not  feel  authorized  to  adopt  any  fixed  period  of  age,  as  de- 
oiaiye  of  the  question  of  surviyordiip  of  those  who  perish  in  a 
common  disaster,  and  where  no  facts  or  circumstances  are 
known,  that  would  aid  in  deciding  the  point  of  snrriyorship. 
To  a  certain  extent  we  might  weU  go,  in  applying  the  principle 
as  to  disparity  of  age.  Thus  it  would  be  proper  and  reasonable 
to  hold  that  one  of  middle  age  and  in  the  fullyigor  of  life,  would 
ordinarily  surviye  a  mere  infant,  or  child  of  yery  tender  years; 
and  the  same  would  be  alike  true  as  to  such  person  and  the 
man  well  stricken  in  years. 

We  therefore  should  probably  have  no  difKculty,  in  the  pres- 
ent case,  in  disposing  of  the  question  of  the  surriyorship  of 
Oaroline  E.  Coye,  the  granddaughter  of  Mr.  Eeith.  Her  age 
and  strength  were  less  adapted  to  sustain  her,  in  the  continu- 
ance of  the  struggle  for  life,  under  this  peril,  than  those  of  her 
mother  or  her  grandfather,  and  might  be  so  held  without  resort 
to  any  arbitrary  rule  as  to  a  precise  point  of  time  in  the  age  of 
the  parties.  But  when  we  approach  the  case  of  Caroline  E. 
Ooye,  and  are  asked  to  find  that  she  surviyed  her  father,  Mr. 
Keith,  we  find,  on  the  one  hand,  the  age  of  Mrs.  Coye  to  haye 
been  somewhat  more  fayorable  to  her  surviyorship,  though  far 
less  decisive  than  in  comparison  of  her  case  with  that  of  her  in- 
tajii  daughter.  But  we  have  the  opposing  circumstance,  that 
she  was  of  the  weaker  sex;  and  thus  one  presumption  operates 
to  neutralize  the  other,  and  the  known  facts  fail  to  present  a 
case  of  controlling  presumption  in  favor  of  either.  The  case 
stated,  then,  stands  thus:  Sylvanus  Eeith  and  his  daughter, 
Mrs.  Coye,  perished  in  the  same  disaster.  No  fact  is  shown 
giving  the  least  indication  that  either  party,  from  the  nature  of 
the  accident  or  the  position  of  the  parties,  had  any  advantage 
over  the  other  for  protracting  life.  Nothing  is  shown  of  their 
pectdiar  capabilities  arising  from  personal  strength  or  vigor. 
Nothing  indeed  is  put  into  the  case,  to  control  it  in  favor  of 
either,  besides  age  and  sex;  and  these,  as  already  remarked,  are 
not  dedsive  teats  in  the  present  case.    In  truth,  there  is  nothing 
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in  the  case  to  show  that  either  the  father  or  the  daughter  ear- 
vived  the  other.  The  cTidenoe  in  the  case,  upon  the  facts  stated 
bj  the  parties,  fails  to  show  that  the  estate  of  Sylvanus  Eeith 
erer  Tested  in  Caroline  E.  Coye,  his  daughter.  To  e&ct  this, 
it  was  necessary  that  she  should  have  surviyed  her  father.  We 
do  not  feel  authorized  to  say  that  this  fact  is  satisfactorily  estab- 
lished. For  aught  that  appears  in  the  present  aspect  of  the 
ease,  they  may  both  have  perished  together.  This  being  so,  and 
no  arbitnuy  presumption  being  authoriased  by  law  in  such  cases, 
arising  from  age  or  sex,  the  consequence  is,  that  those  who  seek 
to  enforce  their  rights,  as  heirs  at  law  of  Caroline  E.  Coye,  must 
fail  in  establishing  their  right  to  a  distributiye  share  in  the  estate 
of  Sylyanus  Eeith.  As  to  the  granddaughter,  Caroline  E*  Coye, 
the  evidence  of  her  surviyorship  is  inferior  to  that  of  her  mother, 
and  no  chum  can  be  sustained  through  her. 

The  general  question  arising  in  the  present  case  has  been 
somewhat  considered  in  the  English  common  law  courts,  and 
also  in  the  courts  of  chanc^;  but  more  frequently  in  the  pre- 
logatiye  courts.  And  the  decisions  in  those  courts  seem  to 
fayor  the  yiew  we  have  taken  of  the  present  question.  The 
question  arose  in  The  King  y.  Dr,  Hay,  1  W.  Bl.  640,  in  the 
case  of  Oeneral  Stanwiz,  who,  together  with  his  wife  and 
daughter,  perished  while  on  a  yoyage  at  sea,  the  yessel  haying 
neyer  been  heard  from,  and  no  evidence  produced  of  the  cir- 
cumstances of  her  loss.  The  case  was  never  decided,  it  being 
compromised  (as  is  said  by  Sir  William  Scott),  at  the  recom- 
mendation of  Lord  Mansfield,  who  said,  ''  there  was  no  legal 
principle  on  which  he  could  decide  it:"  Taylor  v.  Diplock,  2 
Phillim.  268.  In  Htuan  v.  Mason,  1  Meriv.  308,  where  the  tes- 
tator, a  middle-aged  man,  had  embarked  with  his  son,  at  Ben- 
gal, on  board  the  Calcutta,  on  a  voyage  to  England,  and  the 
ship  was  lost  on  her  homeward  voyage,  and  all  on  board  i>er- 
ished,  the  master  of  the  rolls  held  that  the  roles  of  the  civil  law 
had  not  been  adopted  in  such  cases,  and  that  he  could  not  see 
how  any  presumption  could  be  raised  as  to  who  survived.  He 
refused  to  find  that  the  son  survived,  but  directed  an  issue  to  be 
framed,  and  sent  to  the  juiy,  to  find  whether  the  son  was  living 
at  the  death  of  the  testator.  In  Taylor  v.  Diplock,  2  Phillim. 
261,  where  husband  and  wife  perished  on  board  a  ship  which 
was  wrecked,  and  where  there  was  no  satisfactoiy  evidence  as  to 
aurviyorship,  or  any  circumstances  shown,  of  a  decisive  char- 
acter, as  to  the  ability  of  the  several  persons  to  sustain  a  peril. 
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it  "was  held  that  it  must  be  asamned  that  the  husband  and 
both  i>erished  at  the  same  moment. 

In  8iU<ck  t.  Booth,  1  Yon.  &  Coll.  C.  C.  121,  it  was  held  that, 
where  two  persons  die  by  the  same  accident,  and  there  are  no 
special  circmnstances  in  evidence,  from  which  it  may  be  pre- 
sumed that  one  died  before  the  other,  the  law  of  England  will 
draw  that  presumption  from  general  circumstances,  such  as  the 
comparatiye  health,  strength,  age,  or  experience  of  the  parties. 
In  Sdwyn'a  Case,  8  Hag.  Ecc.  748,  where  husband  and  wife  per- 
ished together  at  sea,  and  no  circumstances  of  the  disaster  were 
known,  showing  any  advantage  on  the  part  of  either,  the  court 
said,  *'  in  the  absence  of  clear  evidence  it  has  generally  been 
taken  that  both  died  at  the  same  moment."  These  cases  strongly 
confirm  the  view  we  hare  taken  of  the  naked  question  now  pre- 
sented to  us,  and  unaccompanied  by  any  circumstances  that 
might  authorize  us  to  raise  a  presumption  in  &vor  of  the  sur- 
vivorship of  either  the  father  or  daughter.  The  age  is  the  only 
droumstance  relied  upon  by  those  claiming  in  the  right  of  the 
daughter;  but  that  is  supposed  to  be  controlled,  or  at  least 
so  far  neutralized  by  the  sex  of  the  &ther,  as  to  leave  the  case 
without  proof,  warranting  the  presumption  that  the  daughter 
survived  the  father. 

After  much  consideration  of  the  question,  and  fully  impressed 
with  the  difficulties  attending  it,  the  court  have  come  to  the  re- 
sult, that  the  distribution  of  the  personal  estate  of  the  late  Syl- 
vanus  Keith,  now  in  the  hands  of  his  administrator,  is  to  be 
made  in  &Tor  of  his  nephews  and  nieces,  as  his  heirs  at  law,  to 
the  exclusion  of  those  i>ersons  who  claim  the  same  as  heirs 
either  of  Caroline  E.  Ooye  or  Caroline  K.  Coye. 

Decree  affirmed.  • 

PBJMUMpnoN  or  SuBvivoBSHip  WHBH  DsATH  Bnuios  IBOM  Samx  Ga- 
TASiBOFHE — ^At  TOE  CxviL  Law. — ^The  detemunation  of  the  qnettioo  of  the 
relative  times  of  death  of  two  or  more  persone,  who  perish  in  the  same  ca- 
tastrophe, snoh  as  shipwreck,  oonflagration,  or  hattle,  for  the  purpose  of 
•aoertaining  who  was  the  sarviror,  is  at  all  times  attended  with  difi&caltyand 
oncertainty,  and  when  the  right  to  the  saccession  of  estates  is  concerned, 
in  which  connection  the  question  is  generally  presented,  may  he  of  great  and 
controlling  importance.  To  the  Roman  and  continental  jurists  this  question, 
when  the  circumstances  attending  the  death  were  unknown,  was  one  of  re- 
fined distinctions,  in  the  determination  of  which  recourse  was  had  to  certain 
presumptions,  based  upon  an  assumed  probability  of  survivorship  resulting 
from  age,  sex,  and  strength.  By  the  Roman  law,  in  the  case  of  the  death  of 
a  father  and  his  son,  in  the  same  calami^,  the  presumption  was,  if  the  lattsr 
was  under  the  age  of  fifteen,  that  he  died  first,  but  U  above  that  age,  thai  he 
was  the  survivor;  the  supposition  being  that  in  the  fonner  esse  the  elder,  aad 
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in  the  latter  oaM  the  yonnger,  is  genexally  the  Btronger,  and  more  able  to  reeiat 
and  prolong  the  impending  destmotion:  Dig.,  lib.  34»  tit.  5;  De  rebus  dnbiis, 
lib.  1,  9;  sees.  1,  3;  Id.  1,  16,  22,  23;  Menochius  de  Praes,  lib.  1,  QiUBst.  z. 
n.  8, 9;  Barge's  Com.  on  Colonial  and  Foreign  Laws,  vol.  4,  pp.  11-29.  This 
role,  however,  was  sabject  to  Tarions  exceptions  in  favor  of  mothers,  patrons, 
and  beneficiaries.  In  the  French  law  the  sabject  was  one  of  doabt  and  per- 
plexity ontil  the  adoption  of  the  oode  Napoleon.  It  is  provided  by  this  code, 
sec  720  it  seg.,  that  if  several  persons  respectively  called  to  the  sncoession 
of  each  other,  perish  by  one  and  the  same  accident,  so  that  it  is  not  possible 
to  ascertain  which  of  them  died  first,  the  presamption  of  snrvivorship  is  de- 
termined by  the  circamstances  of  the  event,  and  in  defect  of  sach,  by  force 
of  age  and  sex,  as  follows:  If  those  who  perished  together  were  nnder  fifteen 
years,  the  eldest  is  presamed  to  have  survived;  if  they  were  aU  above  sixty, 
the  youngest  is  presamed  to  have  survived;  if  some  were  under  fifteen  years, 
and  others  more  than  sixty,  the  former  are  presamed  to  have  sarvived;  if 
those  who  perished  together  were  of  the  age  of  fifteen  years  complete,  but 
less  than  sixty,  the  male  is  always  presumed  to  have  survived,  where  there  is 
equality  of  age,  or  if  the  difforence  which  exists  does  not  exceed  one  year;  if 
they  were  of  the  same  sex,  the  presumption  of  survivorship  which  gives  rise 
to  succession  according  to  the  order  of  natare  must  be  admitted,  and  the 
younger  is  presumed  to  have  survived  the  elder:  Surge's  Com.  on  Col.  and 
For.  L.,  voL  4,  p.  26;  Duranton,  Cours  de  Droit  Franfais,  tom.  6,  pp.  89, 42, 
43,  48»  67,  68;  Rogron,  Code  CivU,  ExpU.  411,  412;  Toullier,  Droit  Civil 
Fran^ais,  tom.  4,  pp.  70^73.  Similar  rules  prevailed  in  Louisiana  prior  to  its 
cessioii  to  the  United  States,  and  have  since  been  incorporated  into  its  codei 
Civil  Code,  arts.  930-933.  And  the  same,  with  some  slight  modification, 
have  been  adopted  by  the  California  code  of  dvil  procedure,  sec  1963| 
sabd.  40. 

At  thb  CoMif  on  Law,  both  in  this  country  and  in  England,  the  rules  of 
the  dvil  law  where  death  ensoes  from  the  same  catastrophe,  have  never  been 
adopted,  although  thiay  have  frequently  been  strenuously  urged  upon  the 
courts,  and  the  doctrine  is  now  conolasively  established  that  in  cases  of  this 
character,  and  in  the  absence  of  all  evidence  tending  to  show  a  positive  sur- 
vivorship, the  matter  will  be  treated  as  unascertainable,  and  property  righte 
will  be  disposed  of  as  if  death  occurred  to  all  at  the  same  moment.  While, 
therefore,  there  is  no  presumption,  either  that  one  survived,  or  that  death 
came  to  all  at  the  same  moment,  it  is  safe  to  say,  as  was  said  by  the  court  in 
BuueU  V.  HaUeU,  23  Kan.  276,  that  "the  practical  consequence  is  nearly  the 
same  as  if  the  law  presumed  all  to  have  pwished  at  the  same  moment."  In 
some  of  the  earlier  cases  in  the  ecclesiastical  courts,  the  opinion  was  expressed 
that  the  presumption  was  that  they  all  died  together:  Wright  v.  Netherwood, 
2Fhillim.  266,  n.  (c);  S,  C,  2  Salk.,  Evan's  ed.  593  n.  (a);  Taylor  v.  Digloek, 
2  Phillim.  261;  In  re  Selwifn,  3  Hagg.  748;  In  re  Murray,  1  Curt.  696;  Sat- 
terthwaite  v.  Powell,  Id.  706.  And  this  opinion  has  met  with  some  support 
from  the  unguarded  expressions  of  judges  in  subsequent  esses:  Stinde  v.  Oood- 
rieh,  3  Bedf.  89;  Coye  v.  Leach,  8  Mete.  371.  In  Mason  v.  Maaon,  1  Meriv. 
312,  however,  the  master  of  the  rolls  refused  to  decide  a  case  where  a  father 
and  son  perished  in  the  same  catastrophe,  and  directed  an  issue  to  be  sub- 
mitted to  a  jury  to  determine  the  question  of  survivorship.  And  in  Moehrmg 
V.  Mitchell,  1  Barb.  Ch.  264,  where  a  husband,  wife,  and  infant  daughter 
perished  by  shipwreck,  the  court  went  so  far  as  to  hold,  that  while  there  was 
no  presumption  that  the  daughter  survived  the  mother,  the  husband  would 
be  presomied  to  haTs  sarvived  the  wife,  on  the  gromid  that  the  greater 
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itrength  of  the  man  would  probably  enable  him  to  sortain  life  the  loogsr* 
and  the  same  opinion  was  intimated  in  Ccitfin  v.  Proaurator-gemeraly  1  Hagg. 
92.  So,  alao,  in  £U2edk  Y.  Booth,  1  Ton.  &G0IL  C.C.  117,  it  was  dedded  bj 
Vioe-chanceUor  Ejiight-Brnoe.  that  a  presamption  of  priority  of  death  would 
be  raised  from  the  oompantiTO  ai^e,  strength,  and  health  of  the  parties,  and 
that  where  two  brothers  perished  in  shipwreck,  the  elder  being  the  master^ 
and  the  younger  the  second  mate  of  the  vessel,  the  former  woald  be  presomed 
to  have  snrviTed  the  latter,  as  being  the  more  experienced  sailor.  Taylor, 
however,  remarks,  in  his  work  on  evidence,  voL  1,  sec  160,  "  that  this  case 
can  not  be  relied  upon  as  an  authority,  since  it  is  opposed  to  a  long  corrent 
of  decisions."  In  Undermood  v.  Wing,  4  DeO.  M.  &  Q.  633,  and  in  Wwg  v. 
Augrave,  8  H.  L.  Oss.  182,  this  subject  underwent  a  thorough  ezaminatioOt 
in  which  the  prior  dediions  were  elaborately  reviewed,  and  the  conclusions 
reached,  that  no  inferences  of  law  can  be  drawn  from  age  or  sex;  that  there 
was  no  presumption  that  either  the  husband  or  wife  survived  the  other,  or 
that  both  died  at  the  same  time;  that  the  question  is  to  be  decided  npon  the 
eironmstances  proved  in  each  particular  case,  the  o/mas  probtsndi  lying  on  the 
party  asserting  the  survivorship. 

In  discussing  this  question  Mr.  Justice  Wightman  said  in  Underwood  v. 
Wing,  mipra,  pi^  652:  "  The  question  of  survivorship  is  the  subject  of  evi- 
dence to  be  produced  before  the  tribunal  which  is  to  dedde  upon  it,  and 
which  is  to  determine  it  as  any  other  fact.  If  there  be  satisfactory  evidemee 
to  show  that  the  one  survived  the  other,  the  tribunal  ought  so  to  decide,  in- 
dependent of  age  or  sex,  and  if  there  be  no  evidence,  the  case  is  the  same  as 
a  great  variety  of  other  cases,  more  frequent  formerly  than  at  present,  where 
no  evidence  exists,  and  of  consequence  no  judgment  can  be  formed.  *  •  * 
We  may  guess,  or  imagine,  or  fancy,  but  the  law  of  England  requires  evi- 
dence."  And  in  commenting  upon  the  language  reported  to  have  been  used 
by  the  master  of  the  rolls  in  deciding  this  case  below,  to  the  eflfeot  that  as 
there  was  no  evidence  to  show  who  was  the  survivor,  the  conclusion  of  law 
was,  that  they  both  died  at  the  same  moment,  the  same  learned  judge  said: 
"  According  to  our  view  this  is  not  correct;  we  think  there  is  no  condusiGB 
of  law  upon  the  subject;  in  point  of  fact  we  think  it  unlikely  that  both  ac^ 
nally  did  die  at  the  same  moment  of  time,  but  there  is  no  evidence  to  show 
which  of  them  was  the  survivor."  In  the  recent  case  of  NeweU  v.  IfiehoU^ 
75  N.  T.  78,  the  same  question  came  before  the  court  of  appeals,  and  the 
same  conclusions  were  reached.  The  opinion  of  Church,  C.  J.,  contains  so 
able  a  presentation  of  the  doctrine  and  the  reasons  upon  which  it  is  founded, 
that  we  quote  from  it  at  length.  On  page  88,  the  learned  chief  justice  said: 
"There  is  no  legal  presumption  which  courts  are  authorized  to  act  upon  that 
there  was  a  survivor  any  more  than  that  there  was  a  particular  survivor.  It 
is  not  claimed  that  the  children  died  at  the  same  time.  Indeed  it  may  be 
conceded  that  it  is  unlikely  that  they  ceased  to  breathe  at  precisely  the  same 
instant,  and  as  a  physical  fact  it  may  perhaps  be  inferred  that  they  did  not^ 
But  this  does  not  come  up  to  the  standard  of  proof.  The  rule  is  that  the  law 
will  indolge  in  no  presumption  on  the  subject.  It  will  not  raise  a  presump- 
tion by  balancing  probabilities,  either  that  there  was  a  survivor,  or  who  he 
was.  In  this  respect  the  common  law  differs  from  the  civil  law.  •  •  « 
It  is  regarded  as  a  question  of  fact  to  be  proved,  and  evidence  merely  that 
two  persons  perished  by  such  a  disaster,  is  not  deemed  sufficient.  If  there 
are  other  circumstances  shown,  tending  to  prove  survivorship,  courts  will 
then  look  at  the  whole  case  for  the  purpose  of  determining  the  question,  but 
if  only  the  fact  of  death  by  a  common  disaster  appears,  they  will  not  under- 
take to  solve  it  on  account  of  the  nature  of  the  question,  and  its  inherent  un- 
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oertamty.  It  is  not  impossible  for  two  persons  to  die  at  the  same  time,  and 
when  exposed  to  the  same  peril  under  like  drciunstaiices,  it  is  not  as  a  qnes- 
tion  of  probability  yery  unlikely  to  happen.  At  most  the  difierenoe  can  only 
be  a  few  seconds.  The  scene  passes  at  once  beyond  the  vision  of  human  pen- 
etration, and  it  is  as  unbecoming  as  it  is  idle  for  judicial  tribunals  to  specu- 
late or  guess  whether  during  the  momentary  life  struggle  one  or  the  other 
may  not  have  ceased  to  gasp  first,  especially  when  the  transmission  of  title  to 
property  depends  upon  it,  and  hence  in  the  absence  of  other  evidence  the  fact 
is  assumed  to  be  unascertainable,  and  property  rights  are  disposed  of  as  if 
death  occurred  at  the  same  time.  This  is  done  not  because  the  fact  is  proved, 
or  that  there  is  any  presumption  to  that  effect,  but  because  there  is  no  evi- 
dence, and  no  presomption  to  the  oontraiy."  See  also  to  the  same  effect.  In 
re  Oreen*»  SetikmeitU,  L.  R.,  1  Eq.  288;  In  re  Carmichad,  32  L.  J.,  P.  M.  & 
A.  70;  Sabinson  v.  GoOier,  2  Wood,  178;  BusM  v.  iToIett,  23  Kan.  276;  Bar- 
neU  V.  TugtoeU,  31  Beav.  232;  SmUh  v.  Ooom,  7  Fla.  140;  In  re  Bidgway,  4 
Bedf.  226;  In  re  Phenffs  Trusts,  L.  B.,  5  Gh.  App.  139;  PeU  v.  Ball,  I  Cheves' 
Eq.  99;  Oreenl.  on  Ev.,  sees.  29,  30;  2  Best's  Ev.  187;  1  Taylor's  Ev.,  sec 
159;  2  Kent's  Com.  435;  4  Burge's  Com.  on  Col.  and  For.  L.  11-29. 

What  evidence  is  su£Qlcient  to  warrant  a  finding  of  survivorship  as  a  ques- 
tion of  fact,  depends  entirely  upon  the  circumstances  attending  each  particu- 
lar disaster,  in  the  determination  of  which  the  respective  situations  of  the 
parties  with  respect  to  locality  and  consequent  exposure  to  danger,  and 
also  to  their  physical  strength  as  imparting  more  or  less  ability  to  combat 
the  impending  peril,  may  be  inquired  into;  and  where  the  evidence  has  shown 
the  parties  to  be  exposed  to  a  common  danger,  which  has  proved  fatal  to 
both,  the  one  last  seen  or  heard,  within  the  operation  of  the  cause  of  death, 
has  been  held  to  be  the  survivor,  unless  other  evidence  shows  the  oontrary: 
Smith  v.  Croom,  7  Fla.  140.  Thus  the  wife  will  be  held  to  survive  her  hus- 
band, where,  after  the  wreck  of  the  vessel  in  which  they  both  perished,  she 
was  seen  and  heard  to  call  for  her  husband,  but  he  neither  answered  nor  was 
heard  or  seen,  at  any  time  after  the  disaster:  PeU  v.  Ball^  1  Cheves'  Eq.  99. 
But  see,  presumably  to  the  contrary,  BusseU  v.  HaUeti,  23  Kan.  276,  where 
the  fact,  that  after  the  overturning  of  a  boat,  from  which  a  mother  and  her 
infant  children  were  drowned,  the  mother  was  heard  to  cry  for  help,  was  held 
not  conclusive  that  she  survived;  and  In  re  Ridgway,  4  Redf.  226,  in  which 
a  similar  conclusion  wasf  reached  as  to  a  woman  and  her  grandchildren  who 
were  on  the  pavilion  upon  the  deck,  after  a  disaster  to  the  ship,  and  the 
grandmother  was  washed  from  the  pavilion,  but  there  was  no  evidence  as  to 
whether  she  was  carried  into  the  sea,  and  the  children  were  seen  some  fifteen 
nunutes  after  alive  on  the  pavilion.  So  also  it  is  not  sufficient  to  oondnde 
from  the  fact  that  the  husband  was  a  strong  man  and  a  good  swimmer,  and 
the  wife  a  weak  and  delicate  woman  who  could  not  swim,  that  he  survived  hert 
fFtfi^v.^tt^rave,8H.L.Cas.l83;  (Truienrooc^  v.  TTtn^,  4  De  O.  M.  &  0. 633. 
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fiiaui  Made  bt  av  Insolvent  Debtor,  who  honestly  believes  he  shall  bo 
able  to  continue  his  business,  in  payment  of  a  just  debt,  and  without  a 
design  to  give  a  preference,  is  not  fraudulent  within  the  meaning  of  the 
seoond  section  of  the  United  States  bankrupt  act  of  1841,  although  bank- 
ruptcy should  immediately  ensue. 
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Whxthkb  a  Salb  Mads  bt  ah  Insolwnt  Debtor  is  Fbaudouekt  m 
giving  a  preferenoe,  depends  upon  the  intent  with  which  the  act  is  done; 
each  intent  is  to  be  proved,  as  a  faot^  either  by  direct  evidence,  or  as  the 
necessary  and  certain  consequenoe  of  otiier  £aotB  dearly  proved. 

Tboveb  brought  by  the  assigiiee  of  W.  H.  Stowell,  a  faank- 
mpt,  to  recoTer  for  certam  oil  sold  to  the  defendants,  and 
claimed  to  have  been  fraudulently  conyejed  to  them,  in  prefer- 
ence of  the  other  creditors.  The  action  was  sought  to  be  sus- 
tained under  the  second  section  of  the  United  States  bankrupt 
act  of  1841.    The  further  facts  appear  in  the  opinion. 

Ohoaie  and  Miot,  for  the  defendants. 
Coffin  and  Colby,  for  the  plaintiff. 

By  Court,  Hubbabd,  J.  This  case  turns  upon  the  fact,  whether 
the  respectiye  sales  to  the  defendants  by  Stowell,  which  the 
plaintiff  seeks  to  avoid,  were  made  in  contemplation  of  bank- 
ruptcy, and  with  the  view  of  giving  the  defendants  a  preference 
over  his  general  creditors,  or  whether  they  were  made  with  an 
honest  intent,  in  tiie  transaction  of  his  business,  and  not  in  con- 
templation of  bankruptcy.  The  question  presented  in  the  case 
grows  out  of  the  instructions  of  the  presiding  judge  on  com- 
mitting the  cause  to  the  jury;  and  in  considering  the  subject,  it 
is  not  necessary  to  recite  the  facts  as  they  ap}>eared  on  the  trial. 
The  instructions  to  the  jury,  were  embraced  in  the  three  fol- 
lowing propositions,  which  the  judge  charged  them  it  was  neces- 
sary for  the  plaintiff  to  prove,  to  entitie  himself  to  a  verdict:  1. 
That  Stowell  was  insolvent  at  the  time  he  made  the  sales  or 
transfers  of  the  oil  to  the  defendants.  2.  That  he  knew  or  be- 
lieved he  was  insolvent  at  those  times.  8.  That  he  made  them 
for  the  purpose  of  preferring  the  defendants.  Under  this  last 
head,  the  judge  instructed  the  jury  that,  if  Stowell  knew  he 
was  insolvent  at  the  time,  they  might  infer  from  that  fact,  that 
he  made  the  transfer  for  the  purpose  of  preferring  the  defend- 
ants: That  if  he  knew  or  believed  himself  to  be  insolvent,  he 
must  be  supposed  to  intend  the  natural  result  of  his  act:  That 
if  he  made  a  transfer  of  a  large  quantity  of  oil  he  must  have 
known  that  it  would  operate  as  a  preference:  That  the  plaint- 
iff undertook  to  show  Stowell's  insolvency,  of  which  there  was 
no  doubt,  and  that  Stowell  knew  it,  which  was  denied  by  the  de- 
fendants; and  that  it  was  for  the  jury  to  judge,  upon  all  the  evi- 
dence on  both  sides,  whether  they  were  satisfied  that  be  knew  it 

The  cause  has  been  elaborately  argued,  and  the  leading  au- 
thorities,  being  principally  the  adjudged  cases  in  England,  com- 
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menoing  "with  the  decisions  in  the  time  of  Lord  Mansfield,  and 
coming  down  to  the  present  day,  have  been  cited.  And  though 
the  late  bankrupt  law  of  the  United  States  is  different,  in  its 
provisions,  from  the  English  statutes,  in  respect  to  payments 
and  transfers  of  property  declared  to  be  void,  yet  the  English 
decisions  throw  much  light  on  the  language  of  our  statute, 
which  was  probably  in  part  framed  by  incorporating  into  it  the 
principles  of  those  decisions. 

The  proTision  of  the  statute  of  1  Jao.  I.,  c.  16,  sec.  2,  was, 
that  every  person  using  the  trade  of  merchandise,  who  should 
'*  make,  or  cause  to  be  made,  any  fraudulent  conveyance  of  his 
lands,  tenements,  goods,  or  chattels,  to  the  intent,  or  wherel^, 
his  creditors  shall  or  may  be  defeated  or  delayed  for  the  recov- 
ery of  their  just  and  true  debts,  shall  be  accompted  and  ad- 
judged a  bankrupt  But  the  words  of  the  United  States  bank- 
rupt act  of  1841,  sec.  2,  are,  that  **  all  conveyances  or  transfers 
of  property,  in  contemplation  of  bankruptcy,  and  for  the  pur- 
pose of  giving  any  creditor,  etc.,  any  preference  or  priority,  etc., 
shall  be  deemed  utterly  void,  and  a  fraud  upon  this  act."  This 
phrase,  **  in  contemplation  of  bankruptcy,"  is  in  common  use  in 
the  English  reports;  but  Gibbs,  0.  J.,  in  Itdgeon  v.  Sharpe,  5 
Taunt.  641,  said,  ''with  respect  to  this  doctrine  of  contempla- 
tion in  cases  of  bfuikruptcy,  we  have  nothing,  either  in  the  com- 
mon or  statute  law,  to  show  what  it  is.  The  cases  in  which  this 
doctrine  was  introduced  make  it  depend  upon  the  quo  animo," 

It  is  unnecessary  to  review  the  various  cases  in  which  the  sub- 
ject is  discussed;  but  the  later  ones  state  the  doctrine  as  now  re- 
ceived in  the  courts  of  Westminster  hall,  distinctly.  In  Morgan 
y.  BrundreU^  6  Bam.  &  Adol.  297,  Patterson,  J.,  says, ''  the  re- 
cent cases  have  gone  too  great  a  length.  They  seem  to  have 
proceeded  on  the  principle,  that  if  a  i>arty  be  insolvent  at  the 
time  when  he  makes  a  payment  or  a  delivery,  and  afterwards  be- 
come bankrupt,  he  must  be  deemed  to  have  contemplated  bank- 
ruptcy at  the  time  when  he  made  such  payment;  but  I  think  that 
is  not  correct;  for  a  man  may  be  insolvent,  but  yet  not  contem- 
plate bankruptcy."  And  Parke,  J. ,  says, ''  the  meaning  of  those 
words"  (in  contemplation  of  bankruptcy)  ''I  take  to  be,  that 
the  payment  or  delivery  must  be  with  intent  to  defeat  the  gen- 
eral distribution  of  effects  which  takes  place  under  a  commission 
of  bankruptcy.  It  is  not  sufficient  that  it  should  be  made  (as 
may  be  inferred  from  some  of  the  late  cases)  in  contemplation  of 
hisolvency.    These  cases,  I  think,  have  gone  too  far." 

The  cases  referred  to,  as  carrying  the  doctrine  too  far,  are 
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PuUing  t.  Tkcber,  4  Bam.  &  Aid.  382,  and  Poland  v.  Ofyn,  2 
Dow.  &  By.  810.  In  the  last  of  iheee,  Bajlej,  J.,  Bays,  **  I  taloB 
{he  general  role  of  law  upon  this  subject  to  be,  that  a  Toluntaij 
payment  to  one  creditor,  under  circumstances  which  must  rea- 
sonably lead  the  debtor  to  believe  bankruptcy  probable  (not  in- 
evitable; for  I  do  not  think  it  necessaxy  the  rule  should  go  that 
length),  is  a  teud  uiK>n  the  other  creditors,  within  the  meaning 
of  the  bankrupt  laws,  and  that  money  so  paid  may  be  reoovered 
by  the  assignees,  when  a  bankruptcy  has  taken  place."  And  in 
the  other  case,  Abbott,  C.  J.,  after  speaking  of  what  was  sub- 
mitted to  the  jury,  says:  **  Indeed,  if  it  were  material  that  the 
deed  should  haye  been  executed  in  contemplation  of  bankruptcy, 
there  is  very  strong  evidence  to  show  that  it  was  so  done  in  this 
case;  for  the  bankrupt,  being  in  insolvent  dreumstances,  conveys 
his  real  estate  to  certain  persons  as  a  security  for  debts  then  due, 
or  any  other  debts  which  might  accrue  due.  Such  a  deed  given 
under  such  circumstances,  would  make  bankruptcy  inevitable; 
and  a  man  must  be  supposed  to  contemplate  the  consequence  of 
his  own  acts."  See  also  Flaok  v.  Jones,  4  Bing.  20,  and  Arnold 
V.  Maynard,  2  Story,  349.  The  objection  to  the  doctrine  drawn 
from  these  cases  is,  that  the  design  to  give  the  preference,  in 
fraud  of  the  law,  is  directly  inferred  from  the  mere  fact  of  the 
insolvency;  whereas  such  fact  does  not  neces^uily  prove  a  con- 
templated bankruptcy. 

The  doctrine,  we  think,  is  correctly  and  dearly  laid  down  by 
Gibbs,  C.  J.,  in  the  case  of  Fidgeon  v.  SJiarpCy  5  Taunt.  645. 
He  observes  that  "  the  general  effect  of  the  statutes  on  the  sub- 
ject of  bankrupts  is,  that  aU  payments  made  before  bankruptcy 
are  legal  and  valid;  but  a  certain  class  of  cases  has  arisen,  in 
which  certain  payments  have  been  supxK>sed  to  be  made  in  fraud 
of  the  bankrupt  laws,  and  are,  therefore,  fraudulent  and  void. 
But  I  find  in  all  the  cases,  from  Fordyce's  to  the  present,  the 
fact  found,  that  the  act  was  done  in  fraud  of  the  bankrupt  laws. 
It  must  be  an  act,  then,  not  only  that  in  effect  contravenes  the 
bankrupt  laws,  but  it  must  be  done  with  intent  to  contravene 
them,  and  in  contemplation  of  bankruptcy.  The  innocence  or 
guilt  of  the  act  depends,  then,  on  the  mind  of  him  who  did  it; 
and  it  can  not  be  in  fraud  of  the  bankrupt  laws,  unless  the  actor 
meant  it  should  be  so."  See  also.  Hartshorn  v.  Slodden,  2  Bos. 
&  Pul.  582;  Gibbins  v.  PhiUipps,  7  Bam.  &  Cress.  529;  Mkin^ 
son  V.  BrindaU,  2  Bing.  N.  Cas.  225,  and  S.  0.,  2  Scott,  369; 
Belcher  v.  PriUie,  10  Bing.  408.  The  result  of  these  cases  is 
the  drawing  of  a  distinction  between  an  actual  insolvency  and 
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a  contemplated  bankruptcy;  between  the  payment  of  a  just  debt 
in  the  couree  of  business,  though  insolvency  exists  and  is  known 
to  the  insolvent,  and  the  design  to  give  a  preference,  in  view 
of  stopping  payment.  And  in  view  of  all  the  authorities  we 
hold  the  law  to  be  this;  that  though  insolvency  in  fact  exists, 
yet  if  the  debtor  honestly  believes  that  he  shall  be  able  to  go  on 
in  his  business,  and,  with  such  belief,  pays  a  just  debt,  without 
a  design  to  give  a  preference,  such  payment  is  not  fraudulent, 
though  bankruptcy  should  afterwards  ensue.  And  on  the  other 
hand,  if  the  debtor,  being  insolvent,  and  knowing  his  situation, 
and  expecting  to  stop  payment,  shall  then  make  a  payment  or 
give  security  to  a  creditor  for  a  just  debt,  with  a  view  to  give 
him  a  preference  over  the  genend  creditors,  such  payment  or 
giving  securiiy  is  fraudulent  as  against  the  creditors,  and  {prop- 
erty that  is  transferred,  in  making  such  payment  or  giving  the 
security,  may  be  recovered  by  his  assignee;  and  the  debtor  will 
not  be  entitled  to  a  discharge  under  the  statute.  It  rests  upon 
the  intent  with  which  the  act  was  done;  and  the  intent  is  to  be 
proved,  as  a  fact,  either  by  direct  evidence,  or  as  the  neeoeoaiy 
and  certain  consequence  of  other  facts  clearly  proved. 

In  respect  to  the  charge  of  the  judge,  in  the  case  at  bar, 
it  will  be  found,  when  carefully  examined,  to  express  the 
opinion  that  the  fact  of  insolvency  being  proved,  and  a  knowl- 
edge of  it  on  the  part  of  Stowell,  the  debtor,  the  juiy  were 
bound  to  infer  the  intention  of  Stowell  to  make  a  fraudulent 
preference;  because  he  must  be  held  to  have  intended  the  nat- 
ural result  of  his  act;  and,  consequently,  that  his  act  was  in 
fraud  of  the  bankrupt  law.  This  direction,  though  in  accord- 
ance with  the  opinions  of  the  court  in  Poland  v.  Olyn,  2  Dow. 
&  By.  310,  and  Pulling  v.  Twcher^  4  Bam.  &  Aid.  382,  is,  we 
think,  broader  than  is  warranted  by  the  cases  of  Fidgeon  v. 
Sharpe,  6  Taunt.  545;  Morgan  v.  Brundreti,  6  Bam.  &  Adol.  297, 
and  Atkinson  v.  Brindall,  2  Bing.  N.  Oas.  225,  which,  as  before 
observed,  we  think,  lay  down  the  law  correctly. 

The  charge  assumes,  as  a  fact,  the  very  thing  which  is  to  be 
proved,  namely,  the  intent  which  actuated  the  debtor,  at  the 
time  of  making  payment;  whereas  insolvency  may  be  known  to 
exist,  and  yet  the  debtor,  though  comx>elled  to  make  sacrifices, 
be  determined  to  go  on  with  his  business,  and  not  yield  to  the 
pressure,  and  thus  make  payments  without  any  intention  of  giv- 
ing a  preference  in  contemplation  of  bankruptcy.  Such  in- 
stances are  not  of  very  rare  occurrence;  and  such  intent  should 
have  been  more  freely  Rubmitted  io  the  jury.     It  is  said  that  a 
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man  must  be  sajipoaed  to  intend  the  natazal  xeeult  of  his  act. 
But  this  xemarky  though  often  treated  as  an  axiom,  is  by  no 
means  an  infallible  proposition.  The  result  is  not  always  eyi- 
denoe  of  the  supposed  intent.  When  we  look  back  upon  events 
that  have  happened,  we  stand  in  a  different  position;  we  behold 
with  a  clearer  vision,  as  we  embrace  within  our  glance  the  begin- 
ning and  the  end,  the  act  and  the  consequence.  But  the  man 
who  is  doing  the  act  may  contemplate  a  very  different  result. 
His  judgment  may  be  biased  by  his  wishes,  and  sanguine  feel- 
ings may  be  the  cause  of  overlooking  difficulties,  which  to  a 
more  quiet  temperament  might  appear  insurmountable.  Disap- 
pointments also  may  take  place,  which  were  not  anticipated. 
The  experience  of  others  is  rarely  a  guide  to  an  embarrassed 
man,  and  he  goes  on  with  the  hope  of  relief,  even  against  hope. 
To  infer,  therefore,  a  design  to  give  a  preference  to  a  favored 
creditor,  and  in  the  immediate  expectation  of  bankruptcy,  from 
the  mere  fact  of  insolvency,  is  by  no  means  a  certain  inference, 
nor  such  as  the  jury  wotQd  be  necessarily  bound  to  draw  from 
the  debtor's  knowledge  of  his  insolvency.  The  evidence  must 
also  go  further,  and  establish,  as  a  fact,  the  design  to  give  the 
preference— a  fact  too  important  to  be  left  upon  conjecture. 

The  instruction  requested  by  the  counsel  for  the  defendants 
was  substantially  correct.  With  some  slight  modification,  it 
may  be  stated  as  follows:  That  if,  on  the  eighth  day  of  March, 
Stowell  feared  or  believed  himself  to  be  insolvent,  but  did  not 
contemplate  stoppage  or  failure,  and  intended  to  keep  on  and 
make  his  payments,  and  transact  his  business,  hoping  that  his 
a£Eairs  might  be  thereafterwards  retrieved,  and,  in  that  state  of 
mind,  made  the  sale  or  payment  of  that  day,  without  intending 
to  give  a  preference  to  the  defendants,  and  as  a  measure  con- 
nected with  going  on  in  his  business,  and  not  as  a  measure  pre- 
paratory to  or  connected  with  a  stoppage  in  business,  then  the 
sale  or  payment,  on  that  day,  was  not  a  sale  X)r  payment  made 
in  contemplation  of  bankruptcy,  within  the  meaning  of  the  aci 
It  is  insisted  by  the  counsel  for  the  plaintiff,  that  the  case  of 
Arnold  v.  Maynardy  2  Story,  349,  is  directly  in  point,  to  sustain 
the  instructions  which  were  given  to  the  jury.  And  it  is  true 
that  the  reasoning  there  does  go  to  support  the  cases  which  the 
later  English  authorities  say  have  carried  the  doctrine  of  con- 
templation of  bankruptcy  too  far.  But  the  case  itself,  though 
with  some  features  of  similariiy,  is  founded  upon  a  very  different 
statement  of  facts,  and  in  which  the  design  to  give  the  prefer- 
ence  is  not  drawn  into  doubt;  and  the  answers  to  the  questions 
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referred  to  the  court  do  not  advance  a  doctrine  different  from 
that  which  -we  think  is  correct. 

A  similar  question  has  arisen  before  the  United  States  district 
court  in  Vermont.  In  the  MaUer  of  Pearce,  6  Law  Bep.  261,  the 
learned  judge  held  that ''  it  is  not  a  necessary  and  legal  infer- 
ence, that  a  conveyance  was  made  in  contemplation  of  bank- 
ruptcy, merely  because  the  debtor  was  insolvent  at  the  time;  but 
it  must  appear  that  the  conveyance  was  made  by  the  debtor  in 
anticipation  of  breaking  or  failing  in  his  business,  of  committing 
an  act  of  bankruptcy,  or  of  being  declared  bankrapt  at  his  own 
instance,  and  intending  to  defeat  the  general  distribution  of  his 
effects/'  And  with  this  we  fully  concur.  It  is  unnecessary  to 
remark  on  the  charge  under  the  second  head,  further  than  to 
say,  that  if  the  sale  was  only  partially  executed  on  the  fourth 
of  April,  and  at  the  time  of  completing  it,  Stowell  knew  he 
must  stop,  and  therefore  completed  it  in  order  to  give  the  prefer- 
ence, such  sale  is  fraudulent  and  void.  We,  of  course,  do  not 
mean  to  express  any  opinion  upon  the  evidence  as  detailed  in 
the  report  of  the  presiding  judge;  the  questions  of  fraud,  raised 
by  the  plaintiff,  being  peculiarly  within  the  province  of  the  jury. 
In  conformiiy  with  these  views,  the  verdict  is  set  aside,  and  a 

New  trial  granted. 

Insolveivt  Debtob's  Rioht  to  Pbeteb  Cbkditobs:  See  a  full  diacoasioo 
of  this  sabjeot  in  the  notes  to  Crawford  ▼.  Taylor,  26  Am.  Deo.  584,  and 
JhUaney  v.  Hoffman,  28  Id.  219,  referring  to  other  oasea  in  this  aeries.  In 
commenting  upon  the  doctrine  of  the  principal  case,  and  its  applicability  to 
the  United  States  bankmptcy  law  of  1867»  the  court,  in  HcUl  v.  Wager,  3 
Bias.  32,  said:  ''The  case  of  Jones  v.  Howland  arose  under  the  bankmptcy 
act  of  1841,  and  the  supreme  court  of  Massachusetts  has  not  followed  that 
as  applicable  to  their  insolvent  law,  from  which  this  section  of  the  bankrupt 
act  of  1867,  under  consideration,  was  copied.  Chief  Justice  Shaw,  in  deliv- 
ering the  opinion  of  that  court,  in  Holhrooh  v.  Jackson,  7  Cush.  136,  says: 
'The  provision  of  the  bankrupt  law  of  the  United  States,  under  which  the 
case  of  JoM»  v.  Howland  was  decided,  was  very  different  from  the  present; 
it  turned  on  the  question  of  actual  belief  and  intent,  and  not  on  reasonable 
ground  of  beUef.'  And  in  the  same  opinion,  page  149,  he  says:  'We  do  not 
think  it  necessary,  in  order  to  avoid  the  conveyance,  that  the  debtors  knew 
they  were  insolvent,  or  in  fact  contemplated  proceedings  in  insolvency; 
it  is  enough  that  they  were  in  fact  insolvent,  and  had  no  reasonable  p;round 
to  believe  themselves  solvent.' "  This  decision  of  Chief  Justice  Shaw  has 
been  since  uniformly  followed  in  Massachusetts,  and  adopted  by  the  United 
States  supreme  court  as  the  correct  doctrine  on  the  subject.  See  Thompson 
V.  Thompson,  4  Cush.  127;  Lee  v.  KUbum,  3  Gray,  594;  HoWrooh  v.  Jackson, 
7  Cush.  137;  WUliams  v.  CoggeshaU,  8  Id.  381;  Barnard  v.  Crosby,  6  Allen, 
327;  Forbes  v.  Howe,  102  Mass.  435;  Wager  v.  Hall,  16  Wall.  599. 

Tub  principal  <usb  is  also  citxd  in  OUs  v.  Hadley,  112  Mass.  106,  to  the 
point  that  an  assignee  in  bankruptcy,  under  the  United  States  statute,  can 
ioe  in  the  state  courts. 
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MUMFOBD    V.    FbEEMAK. 

[8  HncULT,  489.] 

Fmnaam  to  Pat  ▲  Dkbt  Barkkd  bt  thx  Statute  of  LncrrATnnni  rnnrt 
be  imoonditiaiud,  or  there  must  be  such  an  unqualified  admiadon  of  prea* 
ent  indebtedness,  from  which  such  promise  can  be  inferred,  in  order  to 
take  such  debt  out  of  the  operation  of  the  statute. 

AssunpsiT  on  three  promissory  notes,  to  which  the  defendant 
pleaded  the  statute  of  limitations.  To  take  the  case  from  out 
the  operation  of  such  statute  the  plaintiff  relied  axK>n  a  letter  of 
the  defendant,  in  which  he  made  a  conditional  promise  to  pay 
the  notes  '*  if  he  lived  and  the  whaling  bosinees  did  not  faSL" 

Miot,  for  the  pLunii&. 

Colby,  for  the  defendant. 

By  OouBT.  The  acknowledgment  and  promise  to  renew  the 
notes  on  certain  terms  were  conditional,  and  the  terms  were  not 
acceded  to.  The  letter  does  not  express  either  an  unconditional 
promise  to  pay,  or  an  unqualified  admission  of  present  indebt- 
edness, from  which  such  promise  can  be  inferred,  so  as  to  take 
the  case  out  of  the  operation  of  the  statute  of  limitations:  Bar" 
nard  ▼.  Bartholomew ,  22  Pick.  291;  Moore  ▼.  Bank  of  Oolumbia* 
6  Pet.  92. 

Judgment  for  the  defendant. 

Rbvitai.  ov  Dkbt  Barrkd  bt  the  Statute  ov  Ldixtation,  by  promiae 
of  payment,  or  acknowledgment  of  indebtedness:  See  this  subject  fully  dis- 
cussed in  the  notes  to  Lord  v.  Shder^  8  Am.  Deo.  1G3;  Burdm  ▼.  McEihamy, 
10  Id.  670;  Ssiis  ▼.  Fuller,  Id.  683;  Melliek  v.  De  Seelkarat,  12  Id.  172;  Oleoti 
r.Seales,  21  Id.  685;  Comoay  v.  WilUam$,  29  Id.  466;  SmUam  y.  BmrnM,  tt 
Id.  246. 


Caby  v.  Daniels. 

[8  MnoAUP,  466.] 
BVABIAN    PBOPBIIETOBS    HAVE  A  BlOHT  TO  THX    USB    AHD    BVJOTlCDrr  ol 

the  stream  as  it  passes  through  their  land,  but  as  this  right  is  common 
to  all  through  whose  land  the  stream  flows,  no  one  proprietor  can  wholly 
destroy  or  diyert  it,  either  by  preventing  the  water  from  flowing  to  a 
lower  proprietor,  or  by  throwii^g  it  back  upon  the  mills  or  lands  of  one 
above. 
EiPABiAV  PBOFRneTOR,  Who  FrasT  Erbots  his  Dam  for  reasonahle  miU 
purposes,  has  a  right  to  maintain  it  as  against  proprietors  above  and  be- 
low, although  by  so  doing  the  proprietor  above  is  prevented  from  placing 
a  dam  and  mill  on  his  land.  In  such  case  prior  oooapaney  gives  a  prior 
tif^t  to  such  use. 
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BiPiBXAN  PBonuBTOB,  Who  E«bbcts  ▲  Dam  Ain>  Mill  iob  tbx  PuBPon 
of  naiiig  the  rarplos  water  diaofaarged  from  the  mill  of  another  proprietor 
first  located,  ia,  at  to  such  sarplna,  the  first  appropriator,  and  will  be  pro- 
tected in  the  prior  use  thereof  against  the  acta  of  the  proprietor  who  first 
erected  his  mill. 

BlOBT  TO  THE  USE  AND    PoWER  OF    FLOWING  WaTEB    KAT  BE    AOQUIBSD 

by  grant  from  the  proprietor  in  whom  it  is  vested,  or  by  such  an  exoln- 
BiTe,  adverse,  and  continued  enjoyment  as  is  in  law  regarded  as  evidenos 
of  a  grant. 

Bight  to  the  Use  ov  the  Flow  and  Fall  of  the  Water  on  the  land 
of  the  proprietor  is  not  on  easement;  it  is  inseparably  connected  with 
and  inherent  in  the  land,  is  parcel  of  the  inheritance,  and  passes  with  it. 

Bight  to  the  Use  of  Water  below  Certain  Granted  Preioses,  in 
accordance  with  an  appropriation  previously  made,  ia  not  an  iaoom- 
brance  within  the  meaning  of  a  covenant  against  ineamfarances,  bnt  a 
parcel  of  sach  lower  estate. 

FmoR  Affrofriator,  Who  Bjch oybs  his  Dam  Lower  Down  the  Stream, 
is  not  liable  to  another  and  snbeeqnent  appropriator,  provided  no  larger 
appropriation  of  the  stream  is  made  than  existed  before. 

Trbspass  on  the  case.  Both  plaintiff  and  defendant  were 
owners  of  separate  mills  on  the  Charles  river.  The  mill  of 
plaintiff  was  situated  a  quarter  of  a  mile  above  that  of  defend- 
ant. In  1833,  both  mills  were  owned  in  common  by  William 
Feltt,  Gilbert  Clark,  Jacob  Hall,  Luther  Capron,  and  the 
plaintiff.  The  upper  mill  was  the  oldest  and  largest.  The  par- 
ties derived  title  to  their  respective  mills  by  conveyances  from 
the  tenants  in  common,  which  contained  covenants  against  in- 
cumbrances. The  defendant  had  abandoned  his  prior  dam,  and 
erected  ftnother,  lower  down  the  stream,  by  means  whereof  the 
water  was  thrown  back  upon  plaintiff's  mill.  The  further  facts 
appear  in  the  opinion. 

B.  R.  Curtis,  for  the  defendant. 

Ghoaie  and  Wilkinson,  for  the  plaintiff. 

By  Court,  Shaw,  C.  J.  The  leading  fact  in  the  present  case 
is,  that  at  the  time  when  Hall  and  others,  under  whom  the 
defendant  claims,  conveyed  the  upper  mill  to  Wilson,  under 
whom  the  plaintiff  claims,  they  were  also  the  owners  of  the 
lower  mill,  the  dam  of  which  is  complained  of  by  the  plaintiff 
in  this  action,  as  a  nuisance.  The  complaint  is,  that  the  lower 
dam  ia  so  raised  as  to  set  back  the  water  and  obstruct  the  free 
use  of  the  plaintiff's  water-wheels.  Two  questions  were  made 
at  the  trial:  1.  Whether,  as  contended  for  by  the  plaintiff,  he 
is  not  entitled,  as  against  the  defendant,  to  a  free  and  unob- 
structed use  of  the  stream  below  his  mill,  including  a  right  to 
have  the  water  run  off  as  low  as  it  would  run  in  its  natural  bed; 
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or  whether,  as  the  defendant  contends,  the  plMTififf  is  entitled 
to  no  greater  privilege  in  this  respect,  than  that  which  was  used 
for  the  upper  mill  against  the  lower,  with  the  dam  raised  to  the 
same  height  to  which  it  was  raised  when  the  conveyance  was 
made  from  the  owners  of  both  mills  to  Wilson.  2.  Whether 
the  plaintiff  and  those  under  whom  he  claims,  with  the  oonvejr- 
ance  of  the  upper  mill,  acquired  a  right  to  continue  a  praotioe, 
which  had  formerly  existed  when  both  mills  were  owned  by  the 
same  persons,  for  the  occupants  of  the  upper  mill,  in  times  of 
high  water,  to  go  down  to  the  middle  dam  and  open  the  waste- 
gates  therein,  and  by  this  means  relieve  the  upper  mill  from 
back  water;  and,  if  so,  whether  it  was  a  violation  of  this  right, 
for  which  the  plaintiff  can  maintain  an  action,  that  the  defend- 
ant had  taken  away  the  middle  dam,  and  erected  his  dam  sev- 
eral hundred  feet  lower  down,  by  means  of  which,  and  by  the 
mode  of  constructing  his  new  dam,  he  had  rendered  it  impxao- 
ticable,  or  more  burdensome  and  expensive,  to  exercise  such 
right  of  opening  the  waste  gates  and  relieving  his  mill  from 
back  water. 

On  the  first  point,  we  are  of  opinion  that  the  claim  can  not  be 
maintained.  It  is  placed  on  the  ground,  that  the  owner  of  land, 
through  which  a  stream  of  water  passes,  has  a  right  to  the  run  of 
the  water  in  its  natural  channel  through  his  land;  that  a  grant  of 
the  land,  prima  facie,  and  without  express  reservation,  is  a  grant 
of  such  right,  and  therefore  that  a  grant  to  Wilson,  by  Hall  and 
others,  who  were  then  owners  of  both  mills,  was  a  grant  of  an 
unobstructed  flow  of  the  stream  below  the  land  granted;  and 
hence,  that  the  grantors  could  not  erect  any  dam,  or  maintain 
any  dam  already  erected,  which  would  in  any  manner  obstruct 
the  flow  of  the  stream  in  its  natural  channel,  and  that  the  de- 
fendant, being  privy  in  estate  with  those  grantors,  took  the 
lower  Tnill  subject  to  the  same  right  of  the  grantee  and  his  as- 
signs. The  plaintiff  also  relies  upon  the  covenants,  contained 
in  the  deeds  of  the  same  grantors  to  Wilson  and  his  assigns, 
that  the  granted  premises  were  free  from  all  incumbrances 
brought  thereon  by  them,  and  that,  if  there  was  a  right  to  main- 
tain the  lower  dam,  so  as  in  any  degree  to  throw  back  water 
upon  the  plaintiff's  mill,  it  would  be  an  incumbrance. 

It  is  agreed  on  all  hands,  that  the  owner  of  a  parcel  of  land, 
through  which  a  stream  of  water  flows,  has  a  right  to  the  use  and 
enjoyment  of  the  benefits  to  be  derived  therefrom,  as  it  passes 
through  his  own  land;  but  as  this  right  is  common  to  all  through 
whose  lands  it  flows,  it  follows  that  no  one  can  wholly  destroy 
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or  diTertr  it,  so  as  to  preTsnt  the  water  from  ooming  to  the  pro« 
prietor  below;  nor  can  a  lower  proprietor  wholly  obstniot  it,  so 
as  to  throw  it  back  upon  the  mills  or  lands  of  the  proprietor 
aboTe.  We,  of  oourse,  now  speak  of  rights  at  common  law,  in- 
dependent of  any  modification  thereof  by  statute.  But  one  of 
the  beneficial  uses  of  a  waterconrsey  and  in  this  country  one  of 
the  most  important,  is  its  application  to  the  working  of  mills 
and  machinery;  a  use  profitable  to  the  owner,  and  beneficial  to 
the  public.  It  is  therefore  held,  that  each  proprietor  is  entitled 
to  such  use  of  the  stream,  so  far  as  it  is  reasonable,  conformable 
to  the  usages  and  wants  of  the  community,  and  having  regard 
to  the  progress  of  improvement  in  hydraulic  works,  and  not  in- 
consistent  with  a  like  reasonable  use  by  the  other  proprietors  of 
land,  on  the  same  stream,  above  and  below.  This  last  limitation 
of  the  right  must  be  taken  with  one  qualification,  growing  out 
of  the  nature  of  the  case. 

The  usefulness  of  water  for  miU  purposes  depends  as  well  on 
its  fall  as  its  volume.  But  the  fall  depends  upon  the  grade  of 
the  land  over  which  it  runs.  The  descent  may  be  rapid,  in 
which  case  there  may  be  fall  enough  for  mill  sites  at  short  dis- 
tances; or  the  descent  may  be  so  gradual  as  only  to  admit  of 
mills  at  considerable  distances.  In  the  latter  case,  the  erection 
of  a  mill  on  one  proprietor's  land  may  raise  and  set  the  water 
back  to  such  a  distance  as  to  prevent  the  proprietor  above  from 
having  sufficient  fall  to  erect  a  mill  on  his  land.  It  seems  to 
follow,  as  a  necessary  consequence  from  these  principles,  that 
in  such  case,  the  proprietor  who  first  erects  his  dam  for  such  a 
purpose  has  a  right  to  maintain  it,  as  against  the  proprietors 
above  and  below;  and  to  this  extent,  prior  occupancy  gives  a 
prior  title  to  such  use.  It  is  a  profitable,  beneficial,  and  rea- 
sonable use,  and  therefore  one  which  he  has  a  right  to  make. 
If  it  necessarily  occupy  so  much  of  the  fall  as  to  prevent  the 
proprietor  above  from  placing  a  dam  and  mill  on  his  land,  it  is 
damnum  absque  injuria.  For  the  same  reason,  the  proprietor 
below  can  not  erect  a  dam  in  such  a  manner  as  to  raise  the 
water  and  obstruct  the  wheels  of.  the  first  occupant.  He  had 
an  equal  right  with  the  proprietor  below  to  a  reasonable  use  of 
the  stream;  he  bad  made  only  a  reasonable  use  of  it;  his  ap- 
propriation to  that  extent,  being  justifiable  and  prior  in  time, 
necessarily  prevents  the  proprietor  below  from  raising  the  water, 
without  interfering  with  a  rightful  use  already  made;  and  it  is 
therefore  not  an  injuiy  to  him.  Such  appears  to  be  the  nature 
and  extent  of  the  prior  and  exclusive  right,  which  one  proprie< 
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tor  aoqniieB  by  a  priorreiftaonable  appropxiation  of  the  use  of  the 
water  in  its  fall;  and  it  leBalts,  not  from  any  originally  supe- 
aor  legal  right,  but  from  a  legitimate  exercise  of  his  own  com- 
mon right,  the  effect  of  which  ia,  de  factor  to  supersede  anci 
prevent  a  like  use  by  other  proprietors  originally  having  the 
same  common  right.    It  is,  in  this  respect,  like  the  right  in 
common,  which  any  individual  has,  to  use  a  highway;  whilst 
one  is  reasonably  ftTflrcimng  his  own  right,  by  a  temporaiy  oc- 
capation  of  a  particular  part  of  the  street  with  his  carriage  or 
team,  another  can  not  occupy  the  same  place  at  the  same  time. 
But  such  appropriation  of  the  steam  to  mill  purposes,  upon 
{he  principles  stated,  gives  the  proprietor  a  prior  and  exclusive 
right  to  such  use  only  so  far  as  it  is  actual.    If,  therefore,  he 
has  erected  his  dam  and  mill,  with  its  waste  ways,  sluices,  and 
other  fixtures  necessazy  to  command  the  use  of  the  water  to  a 
certain  extent,  and  there  is  a  surplus  remaining,  the  proprietor 
below  may  have  the  benefit  of  that  surplus.    If  he  erects  a  dam 
and  mills,  for  the  purpose  of  using  and  employing  such  surplus, 
he  is,  as  to  such  part  of  the  stream,  the  first  occupant,  and 
makes  the  first  appropriation.    As  to  that,  therefore,  his  right 
is  prior  and  exclusive.     And  although  the  proprietor  above 
might,  in  the  first  instance,  have  raised  his  dam  higher,  keeping 
within  the  limits  of  a  reasonable  use,  yet  after  such  appropria- 
tion by  the  proprietor  below,  he  can  not  raise  his  dam  and  take 
such  surplus;  because,  as  to  that,  the  lower  proprietor  has  ac- 
quired a  prior  right.     So  the  proprietor  above  may,  in  like 
manner,  make  any  reasonable  use  of  the  stream  and  f ^  of  water 
which  he  can  do  consistently  with  the  previous  appropriation  of 
the  proprietor  below.    If,  with  a  view  of  gaining  an  advantage 
to  his  mill,  in  low  stages  of  water,  which  may  occur  perhaps 
during  the  greater  part  of  the  year,  he  places  his  mill  so  low 
that,  in  high  stages  of  water,  the  dam  below  will  throw  back 
water  on  his  wheels,  he  may  do  so  if  he  choose,  because  he 
thereby  does  no  injury  to  any  other  proprietor.    But  if  he  sus- 
tains a  damage  from  such  back  water,  it  is  a  damage  resulting 
from  no  wrong  done  by  the  lower  proprietor,  who  had  previ- 
ously established  his  dam,  and  it  is  an  inconvenience  to  which 
he  subjects  his  mill  for  the  sake  of  greater  advantages;  and  he 
has  no  cause  to  complain. 

Another  consequence  from  this  view  of  the  rights  of  succes- 
sive proprietors  to  the  use  of  the  fall  of  water,  on  their  respective 
lands,  is  this;  that  where  one  has  erected  a  dam  and  mill  on  his 
own  land,  to  a  given  height,  and  thereby  appropriated  as  much 
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water  as  he  has  occasion  for,  and  there  is  still  a  sniplnSy  he  has 
the  same  right  as  any  other  proprietor  to  appropriate  that  sor- 
plns.  If,  therefore,  before  any  other  person  has  erected  a  dam 
aboTC  him  or  below,  so  near  as  to  be  injured  by  the  change,  he 
elects  to  appropriate  the  sorplus,  or  a  part  of  it,  he  may  either 
raise  his  dam.  higher,  and  thus  create  a  greater  head  aboye,  or 
place  his  wheels  lower,  so  as  to  dischaige  the  water  at  the  race 
at  a  lower  level,  and  thus  appropriate  to  himself  such  surplus 
water  and  power  of  the  stream.  In  regard  to  such  surplus,  he 
will  still  be  the  first  occupant. 

One  other  considecation  of  a  general  nature,  applicable  to  this 
subject,  it  may  be  proper  to  advert  to.  It  is  obvious  that  these 
lights  to  the  use  and  power  of  flowing  water,  whether  it  be  the 
original  right  belonging  to  each  successiye  proprietor  to  the 
flow  of  the  water  in  its  natural  channel  over  his  own  land,  or  the 
same  right  modified  by  actual  appropriation,  may  be  granted 
away,  or  acquired,  or  may  be  limited,  enlarged,  or  qualified,  by 
grant  from  the  proprietor  in  whom  either  of  them  is  vested,  or 
by  that  exclusive,  adverse,  and  continued  enjoyment  which  is 
regarded  in  law  as  evidence  of  a  grant.  If,  therefore,  one  has 
enjoyed  a  particular  use  of  the  stream  and  water,  or  water  power, 
for  a  period  of  twenty  years,  even  though  such  use  would  not 
have  been  warranted  by  his  original  right  to  the  natural  flow  of 
the  stream — ^as  by  diverting  it,  or  nusing  it  unreasonably  high, 
or  otherwise — ^he  will  be  presumed  to  do  it  by  virtue  of  a  grant 
from  all  those  whose  rights  are  impaired  by  such  use;  and  thus 
his  right  to  continue  so  to  use  it  will  be  established.  But  if  he 
shall  thus  exceed  the  equal,  common,  and  original  right,  thus 
belonging  to  him  as  a  proprietor,  and  npt  justify  such  use  by 
grant  or  prescription,  it  will  be  deemed  a  disturbance  of  the 
rights  of  those  whose  beneficial  use  and  power  of  the  stream  are 
thereby  diminished. 

Supposing  these  principles  to  be  well  founded,  let  us  proceed 
to  apply  them  to  the  present  case.  The  plaintiff  is  the  owner  of 
the  upper  mill,  and  he  claims  it  under  Wilson,  who  took  it  under 
a  deed  from  Hall  and  others,  who  were,  at  the  time,  propzietors 
of  the  lower  mill.  It  is  then  argued,  that  if  the  proprietors  of 
the  lower  -mWX  ever  had  a  right  to  keep  up  their  dam  to  the 
height  at  which  it  stood  at  the  time  of  this  conveyance,  it  was 
an  easement;  that  it  was  extinguished  by  unity  of  ownership; 
that  consequently  when  th^  conveyed  their  upper  mill,  without 
reserving  an  easement  anew  for  their  lower  mill,  the  easement 
was  gone. 
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There  is  some  danger  of  being  mided  by  names,  and  by  anal- 
<HOBB  between  things  which  are  alike  in  many  respects,  bat  not 
in  all.  The  right  to  the  nae  of  flowing  water  is,  in  many  re- 
spects, like  an  ordinaiy  easement,  bat  not  in  all.  The  right  to 
the  nse  of  the  flow  and  fall  of  the  water  on  the  land  of  the  pro- 
prietor is  not  an  easement,  it  is  inseparably  connected  with  and 
inherent  in  the  land,  is  parcel  of  the  inheritance,  and  passes 
with  it.  The  right  to  haye  the  water  flow  to  one's  land  over  that 
of  the  upper  proprietor;  and  to  flow  from  it  over  the  land  of  the 
lower  proprietor,  is  more  like  an  easement,  because  it  is  a  right 
to  some  benefit  in  the  estate  of  another.  But  it  does  not  neces- 
sarily follow  that,  like  a  common  easement,  it  is  extinguished  by 
unity  of  ownership  between  the  dominant  and  the  servient  ten- 
ants. The  right  to  the  use  of  the  water  is  inherent  in  the  land, 
and  in  each  parcel;  but  it  is  a  right  publici  juris,  and  subject  to 
the  rules  of  law  securing  to  each  successiye  proprietor  the  like 
use.  If  the  owner  of  a  large  tract,  through  which  a  watercourse 
passes,  should  sell  parcels  aboye  and  below  his  own  land  re- 
tained, each  grantee  would  take  his  parcel  with  a  full  right, 
without  special  words,  to  the  use  of  the  water  flowing  on  his 
own  land,  as  parcel,  and  subject  to  the  right  of  all  other  ripa- 
rian proprietors  to  have  the  water  flow  to  and  from  such  parcel. 
There  is  no  occasion,  therefore,  for  the  grantor,  in  such  case,  to 
conyey  the  right  of  water  to  the  grantee,  or  reserve  the  right  of 
water  to  himself,  in  express  words;  because,  being  inseparable 
from  the  land,  and  parcel  of  the  estate,  such  right  passes  with 
that  which  is  conveyed,  and  remains  with  that  which  is  retained. 
Treating  the  right  as  inherent  in  the  land,  attaching  to  each  par- 
cel through  which  the  stream  passes,  and  the  right  to  have  water 
run  to  and  from  the  land  of  each  proprietor,  over  that  of  all 
others,  as  an  easement  or  service,  each  parcel  is,  in  turn,  a  dom- 
inant and  servient  tenement;  dominant,  to  secure  the  propri- 
etor's own  right,  and  servient,  to  secure  the  rights  of  others. 
If,  therefore,  such  easement  is  extinguished  by  unify  of  owner- 
ship, it  is  created  anew  by  every  new  division  or  severance  of 
ownership;  and  this  consequence  necessarily  results  from  the 
nature  of  their  rights.  These  principles  arise  from  the  nature 
of  the  inherent  and  original  rights  of  proprietors  to  the  common 
and  equal  use  of  the  flow  of  a  stream;  but  they  apply,  vrith 
equal  force,  to  the  modified  rights  of  ovniers  in  the  same  stream, 
as  acquired  and  appropriated  by  actual,  prior,  reasonable  use 
and  enjoyment. 
The  right,  then,  which  Hall  and  others,  at  the  time  of  their 
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oonyeyanoe  of  fhe  upper  mill  to  Wilson,  had  in  the  lower  mill, 
and  in  the  flow  and  fall  of  the  stream,  as  modified  by  an  appro- 
priation by  means  of  the  dam  and  fixtiues  then  established,  was 
not  a  mere  easement  which  had  been  extingoished  by  unity  of 
ownership,  but  was  parcel  of  the  estate;  and  no  part  of  it  would 
pass  by  their  deed  of  the  upper  estate  to  Wilson,  without  ex- 
press words.  The  deed  from  Hall  to  Wilson — and  those  of  the 
other  tenants  in  common  are  substantially  like  it — ^is  as  follows: 
*'  One  fourth  undivided  part  of  a  certain  tract  or  parcel  of  land, 
situated  inMedway"  (described),  ''together  with  one  fourth  un- 
diTided  part  of  the  privilege  of  water,  creek,  factory,  saw-mill, 
dwelling-houses,  and  other  buildings  situate  on  the  premises, 
and  of  the  water-wheels,  main  gears,  main  drums,  connected 
with  the  said  factory  and  saw-mill,  and  of  all  the  priTileges  and 
appurtenances  thereunto  belonging/' 

This  deed  certainly  conyeys  nothing  in  terms,  but  the  mills 
and  mill  privileges,  and  the  land  over  which  ihe  stream  passes. 
Does  it,  by  implication,  extend  further  ?  If  we  are  right  in  the 
principles  stated,  then  a  deed  of  land  over  which  a  watercourse 
passes  will  convey  the  right  of  the  grantor  as  it  then  actually  ex- 
ists. If  it  be  a  stream  wholly  unoccupied,  the  grantee  will  take 
it,  with  a  right  to  make  a  reasonable  appropriation  of  the  use 
of  the  whole  stream.  If  it  has  been  partially  appropriated,  he  will 
take  the  land  and  watercourse,  with  a  right  to  suchi  use  as  can 
be  made  of  it  consistently  with  the  right  of  other  riparian  pro- 
prietors, modified  by.  their  prior  rightful  appropriations.  If 
the  stream  have  been  so  fully  occupied  that  the  grantee  can  not 
raise  his  dam  without  throwing  back-water  upon  the  proprietor 
above,  nor  require  the  proprietor  below  to  remove  his  dam,  or 
reduce  its  height,  because  he  has  only  exercised  his  just  right  of 
appropriation,  then  the  grantee  takes  the  land  with  the  right  to 
the  flow  and  power  of  the  water,  as  it  then  exists,  on  the  land 
conveyed,  and  no  more.  Such  appears  to  us  to  be  the  e£Eect 
and  legal  operation  of  the  deed  above  stated,  so  far  as  it  regards 
the  estate  next  below,  which  alone  is  now  in  question.  The  re- 
moval or  reduction  of  the  grantor's  dam  below,  although  it 
might  increase  the  power  and  value  of  that  above,  was  not  nec- 
essary to  the  use  and  beneficial  enjoyment  of  the  estate  granted; 
and  no  implication  arises  from  that  consideration.  We  can  see 
nothing  to  extend  the  operfttion  of  this  deed  beyond  the  plain 
import  of  its  terms,  which  was,  to  carry  the  land,  mills,  and 
water  power,  as  it  was  then  modified  and  appropriated  by  the 
dam  below. 


MO  Cart  v.  Daniels.  [Haas 

And  ire  think  Om  Mine  answer  applies  to  tfaeaigomant  dimwa 
from  Om  qualified  covenant  of  wananfy  bj  the  giantoTS,  againflt 
all  incnmbianceB  bronght  npon  the  premises  bj  them.  The 
light  to  the  nse  of  the  wator  below  the  gianted  piemiseSy  as 
modified  bj  the  appropriation  preiiooaly  made  for  the  lower 
milly  was  not,  in  l^gal  contemplation^  an  incombranoey  bat  rather 
in  the  nature  of  parcel  of  sach  lower  estate.  One  mode  of  test- 
ing this  isy  to  inqnire  what  would  haye  been  the  operation  of  a 
general  convenant  of  waizaniy,  in  this  deed»  against  incom- 
branceSy  if  the  lower  mill,  with  the  rights  of  water  appropriated 
to  it  by  the  existing  dam,  had  been  owned  by  a  third  person. 
Would  the  existence  of  the  lower  dam,  with  the  existing  right  of 
ndsing  water  by  it  to  the  height  at  which  it  then  stood,  have 
been  an  incumbrance  for  which  the  grantors  would  be  liable  on 
such  covenant?  We  think  it  would  not.  So  we  think  this 
qualified  warranty  against  incumbrances  brought  on  the  estate 
by  themselves  was  not  broken;  because  their  maintaining  their 
lower  dam,  to  the  height  to  which  the  water  had  been  appropri* 
ated  for  its  use,  was  not  an  incumbrance  upon  the  estate  granted. 

The  next  claim  of  the  plaintiff  is  this;  that  he  had  a  right, 
founded  upon  the  usage  and  practioe  of  his  grantors,  to  open  the 
waste-gates  of  the  middle  dam,  and  thereby  relieve  his  own  mill 
from  back*water; '  and  that  the  defendant,  by  taking  down  the 
middle  dam,  and  erecting  a  new  dam  further  down  the  stream, 
had  either  prevented  him  from  the  exercise  of  this  right,  or  ren- 
dered  the  exercise  of  it  more  onerous  and  expensive.  The  court 
are  of  opinion,  that  this  claim  can  not  be  sustained.  At  the 
time  of  the  practice  relied  on,  the  grantors  were  owners  of  both 
mills,  and  might  favor  one  at  the  expense  of  the  other,  as  the 
exigencies  of  their  business  might  require,  or  at  their  own  mere 
pleasure.  But  no  right  could  be  founded  on  such  practice; 
because  it  was  not  adverse.  When  the  estates  were  severed, 
and  the  rights  of  the  respective  proprietors  became  adverse,  they 
stood  upon  the  same  footing  as  if  no  such  usage  had  existed. 
The  damages,  therefore,  which  were  given  by  the  jury,  for  the 
violation  of  this  supposed  right,  must  be  deducted  from  the  ver* 
diet.  The  removal  of  the  dam  of  the  defendant  some  hundred 
feet  lower  down  the  stream,  if  it  made  the  same  appropriation 
of  the  stream  as  was  made  by  the  mill  and  dam,  as  they  stood 
before,  and  no  larger,  was  not  an  injury  to  the  plaintiff,  but  was 
a  just  exercise  of  the  defendant's  own  right. 

But,  for  the  reasons  already  given,  the  court  are  of  opinion, 
that  the  defendant  had  no  right  to  erect  his  new  dam  higher  than 
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old  one,  bo  as  to  appzopiiate  an  inoreaBed  portion  of  the 
stream  to  his  own  use,  and  thereby  set  baok-water  apon  the  xnill- 
wheels  of  the  plaintiff.  The  juiy  haying  found  that  he  had  so 
laised  his  dam,  to  the  injnzy  of  the  plaintiff,  and  assessed  dam- 
ages therefor  separatelj,  we  think  the  Terdict  must  be  amended, 
so  as  to  stand  as  a  yerdict  for  the  latter  sum  only,  and  that 
judgment  be  rendered  thereon  for  the  plaintiff. 

Right  of  Riparian  Fbofrhtor  to  Usx  or  Water  flowing  throDi^  hli 
land:  See  the  prior  cases  in  this  series  cited  in  the  note  to  .^nans  y.  Merri^ 
weatJier,  38  Am.  Deo.  106-111.  In  Hoy  ▼.  SterreU,  27  Id.  313,  it  was  held 
that  priority  of  occupation  did  not  confer  such  an  exolnsiye  right  in  a  stream 
as  to  enable  a  riparian  proprietor  to  maintain  an  action  ag»iiist  a  person  erect- 
ing a  mill  and  dam  above  his,  by  which  the  water  was  direrted  from  his  miU, 
and  a  similar  decision  was  made  in  Piatt  v.  Johnwn,  8  Id.  233. 

The  pRnrdPAL  oasi  has  buv  oitbd  and  approved  by  the  Idassaohnsetfes 
courts  to  the  effect  that  where  two  or  more  riparian  proprietors  have  an  equal 
right  to  appropriate  the  waters  of  a  stream  for  a  reasonable  use,  and  where 
each  appropriation  by  one  necessarily  excludes  all  others,  the  first  appropri- 
ator  will  be  protected  in  his  rights,  in  Oculd  v.  Boatan  Duck  Co.,  13  Gray, 
461;  Fvtter  v.  CkUx>pee  Mfg,  Oo,,  16  Id.  44;  Smith  ▼.  Agawam  Oamd  Co,,  9 
Allen,  357;  Pratt  v.  Lamwn^  Id.  288;  Lowell  ▼.  Boston,  111  Mass.  466.  In 
Parker  ▼.  ffotehkiaa,  25  Conn.  321,  and  Xeeney  etc  A(fg.  Co.  v.  UnUm  Mfg. 
Co.,  39  Id.  676,  the  question  of  the  conflicting  rights  of  riparian  proprietors 
to  the  reasonable  use  of  a  stream  flowing  through  their  lands,  came  before 
the  court.  In  each  of  these  cases  the  plauiti£b  relied  upon  prior  appropria- 
tion as  authorizing  the  use  of  the  stream,  which  was  sought  to  be  upheld,  and 
cited  the  principal  case  in  support  of  their  contention.  In  repudiating  this 
doctrine,  the  court  said  in  the  latter  case,  page  582:  "  The  case  of  Parker  ▼. 
HotchHu,  25  Conn.  321,  shows  that  it  is  not  the  law  of  Connecticut.  In 
Paarker  v.  Ilotchkise  the  plaintiff  had  made  precisely  the  prior  appropriation 
wliioh  the  plaintiflii  have  made  in  tliis  case,  and  had  enjoyed  it  for  more  than 
fifteen  years,  and  made  the  same  daim  which  is  now  under  consideration. 
Judge  Waite,  giving  the  opinion  of  the  court,  says:  '  It  is  difficult  to  see  on 
what  ground  this  claim  can  be  maintained  so  long  as  the  plsintifis  in  the  use 
of  their  mill  and  water  privilege  did  not  invade  any  rights  of  the  defendant.' 
We  are  not,  however,  prepared  to  say  that  suoh  prior  appropriation,  espeoiaUy 
if  of  long  continuance,  may  not  be  taken  into  consideration  as  one  of  the  many 
elements  which  enter  into  the  question  of  fact,  whether  in  a  given  case  a  de* 
tention  of  the  water  above,  which  interferes  with  an  eristing  use  and  appro- 
priation of  it  below,  be  or  be  not  reasonable.  It  is  enough  for  the  purpose  of 
the  present  case  to  say  that  it  is  not  a  controlling  oironmstanoe,  and  oertalnly 
BOi  in  point  of  law  -"--^-« —  »* 
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[8  lixrGAZ.r,  6M.] 
On  Who  Writes  his  Name  on  the  Back  of  a  Promubort  Note,  prior  io 
delivery,  is  an  original  promisor,  and  a  failure  to  demand  payment  ol 
such  person,  at  the  maturity  of  the  note,  will  discharge  an  indoner. 
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DncAiO)  OF  Patxxmt  oir  a  Pbomibboiit  Notb  ezeoated  by  Mranl  makBtii 
not  partnera»  moBt  be  made  on  all  in  order  to  charge  an  indorser. 

AflsuMPSiTy  bj  an  indorsee  of  the  following  note,  against  the 
indorser:  '* August  8, 1843.  For  mlue  receiyed,  I  promise  Tilley 
Willis,  to  pay  him,  or  order,  $350,  in  four  months  from  date. 
T.  D.  Thompson."  On  the  back  of  the  note  was  written  the 
name  of  B.  L.  Miriok  &  Oo.,  and  following  it  the  name  of  the 
defendant.    The  further  facts  appear  in  the  opinion. 

Clarke  and  King^niry,  for  the  defendant. 

While,  for  the  plaintiff. 

By  Oourt,  Hubbabd,  J.  It  is  admitted  that  the  note  .was  not 
presented  for  payment  to  Miriok  &  Co. ;  and  the  question  is, 
whether  the  omission  to  do  it  discharges  the  indorser.  If  the 
subject  now  brought  before  us  were  a  new  one,  we  should  hes- 
itate in  giving  countenance  to  such  an  irregularity,  as  to  hold 
that  any  person  whose  name  is  written  on  the  back  of  a  note 
should  be  chaigeable  as  a  promisor.  We  should  say,  that  a  name 
written  on  the  paper,  which  name  was  not  that  of  the  payee, 
nor  following  his  name  on  his  having  indorsed  it,  was  eiUier  of 
no  yalidiiy  to  bind  such  individual,  because  the  contract  in- 
tended to  be  entered  into,  if  any,  was  incomplete  or  within  the 
statute  of  frauds;  or  that  he  should  be  treated,  by  third  parties, 
simply  as  a  second  indorser;  leaving  the  payee  and  hiniself  to 
settle  their  respectiTe  liabilities,  according  to  their  own  agree- 
ment. But  the  validity  of  such  contracts  has  been  so  long 
established,  and  the  course  of  decisions,  on  the  whole,  so  uni- 
form, that  we  haTC  now  only  to  apply  the  law,  as  it  has  been 
previously  settled,  in  order  to  decide  the  present  suit. 

The  first  case  of  this  description,  of  which  any  mention  is 
made  in  the  reports,  is  that  of  Sumner  t.  Parsona,  tried  before 
this  court  in  Lincoln  county,  July  term,  1801.  The  facts  vrere 
these:  "  Parsons  verote  his  name  on  a  paper  and  ga^e  it  to  John 
Brown,  but  there  was  no  evidence  of  the  intent,  or  of  any  con- 
nection in  business  between  them.  Brown  made  a  note  on  the 
other  side,  payable  to  Jesse  Sumner  or  order,  on  demand,  with 
interest,  and  signed  it,  and  thirty  days  after  made  a  partial  pay- 
ment on  it.  Sumner  then  got  a  writing  in  these  words  oyer  the 
name  of  Parsons:  *In  consideration  of  the  subsisting  oonneo- 
tion  between  me  and  my  son-in-law,  John  Brovm,  I  promise 
and  engage  to  guarantee  the  payment  of  the  contents  of  the 
within  note,  on  demand.'  And  he  sued  Parsons,  declaring  on 
the  promise,  specially  stating  it,  and  the  note,  but  did  not  aTor 
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any  demand  on  John  Brown,  or  notice  to  ParsonB.  In  two 
trials  in  the  supreme  judicial  court,  it  was  held  that  Parsons 
was  liable,  and  that  Sumner  had  a  right  to  fill  the  indorsement 
so  as  to  make  Parsons  a  common  indorser  of  the  note,  with  the 
rights  and  obligations  of  such,  or  a  guarantor,  warrantor,  or 
surety,  liable  in  the  first  instance,  and  in  all  events,  as  a  joint 
and  seyeral  promisor  would  be:"  Amer.  Prec.  Declarations,  118. 
Mr.  Dane,  who  cites  it  in  his  abridgment,  vol.  1,  416,  417,  re- 
marks, that  **  this  case  was  carried  as  far  as  any  case  had  gone, 
and  on  the  reriew  the  court  was  not  imanimous;  and  it  has 
since  been  questioned;"  and  we  have  no  doubt  with  good  reason; 
for  the  holder  of  the  paper,  having  himself  set  out  the  contract 
by  the  words  written  over  the  name  of  the  defendant,  should 
have  been  held  by  its  terms,  and  the  legal  e&ct  should  have 
been  given  to  the  material  word  "guaranty."  And  in  thai 
view  of  the  contract,  the  promise  of  Parsons  was  only  to  pay 
after  a  demand  upon  Brown  for  payment  and  a  refusal  by  him, 
and  of  which  Parsons  should  have  had  notice.  But  the  court 
must  have  construed  the  writing  as  constituting  him  an  original 
promisor,  and  so  bound,  absolutely,  without  notice.  And  in 
our  apprehension,  the  writing  of  the  guaranty  over  the  name  of 
Parsons  ought  not  to  have  been  held  as  an  act  obligatory  on 
him; 'but  he  should  have  been  treated,  if  held  at  all,  as  an  in- 
dorser of  the  note,  and,  as  such,  subject  to  the  liabilities,  and 
entitied  to  the  notice,  of  an  indorser:  See  BeckwUh  v.  AngeU,  6 
Conn.  825,  opinion  of  Hosmer,  0.  J. 

The  next  case  which  came  before  the  court  was  that  of  Joesdyn 
V.  Ames,  8  Mass.  274.  By  the  report,  it  appears  that  John 
Ames  was  indebted  on  note  to  the  plaintiff,  who  demanded 
security,  and  John  offered  his  brother  Oliver  as  surety,  who  was 
accepted.  John  then  made  a  note  to  Oliver,  not  negotiable, 
and  Oliver  put  his  name  on  the  back  in  blank.  The  plaintifi 
received  it  and  gave  up  his  former  note,  and  afterwards  wrote 
over  the  defendant's  name  the  same  words  as  in  Sumner  v.  Par- 
sons, with  this  additional  clause:  "  and  in  consideration  of  re- 
ceiving from  Elisha  Josselyn  a  note  of  the  said  John  of  the  same 
amount."  The  court  held  that  the  plaintiff  could  not  recover  in 
that  action,  but  might  cancel  the  words  written,  and  substitute, 
"  For  value  received,  I  undertake  to  pay  the  money  within  men- 
tioned to  Elisha  Josselyn,"  and  upon  such  an  indorsement, 
might  TnaintAJn  an  action  upon  the  facts  reported.  In  what 
light  the  court  held  the  defendant,  does  not  distinctiy  appear; 
but  we  presume  as  an  original  promisor,  from  the  manner  in 
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the  0B8e  of  Bumner  y.  PanoM  is  spoken  of:  "  The  gnar- 
antor  in  that  oaee/'  they  say,  **  ^iraB  not  the  promisee^  but  a 
Btianger,  who  wananted  the  payment  to  him.  He  can  not  him- 
self wanant  to  a  tihdid  person  payment  of  a  note  made  payable 
to  himself  and  not  negotiable." 

The  next  reported  case  is  that  of  Hwnt  y.  AdamSy  5  Mass.  358 
[4  Am.  Deo.  68],  which  was  aiKumpeni  on  a  note  giyen  by  Chap- 
lin to  Bennet,  under  which  the  defendant  wrote,  **  I  acknowledge 
myself  holden  as  surety  for  the  payment  of  the  demand  of  the 
aboyenote.  Witness  my  hand.  Barnabas  Adams."  This  cause 
was  much  considered,  and  the  court  ruled  that  the  defendant, 
Adams,  was  to  be  charged  as  a  promisor,  and  that  his  holding 
himself  as  surety  did  not  abridge  or  affect  the  plaintiff's  rights, 
but  only  was  eyidence,  as  between  the  promisor  and  himself, 
that  he  had  signed  for  his  accommodation.  Other  cases  between 
the  same  parties,  on  similar  notes,  afterwards  arose,  and  were  de- 
cided in  the  same  manner:  S.  C,  6  Id.  619.  Immediately  after, 
occurred  the  case  of  Carver  y.  Warren^  5  Mass.  546.  That  was 
on  a  note  made  by  one  Cobb  to  the  plaintiff,  and  on  the  back  of 
which  the  defendant  wrote  his  name;  and  the  plaintiff  filled  the 
indorsement,  and  declared  upon  it  as  his  promise.  The  defendant 
demurred  to  the  declaration,  on  the  ground  that  this  was  but  a 
promise  to  pay  the  debt  of  another,  and  was  yoid  for  want  of 
consideration.  But  the  court  held  that,  by  the  pleadings,  each 
promised  to  pay  the  same  sum,  and  that  the  defendant's  promise 
did  not  import  any  guaraniy  or  collateral  stipulation;  and  that 
if  the  defendant  had  indorsed  as  guarantor,  and  the  present  in- 
dorsement was  filled  up  without  his  consent,  or  any  authority 
from  him,  he  should  haye  pleaded  the  general  issue,  and  on  the 
trial  he  might  haye  ayailed  himself  of  this  defense.  And  so  the 
plaintiff  had  judgment  on  the  demurrer.  The  case  of  Hemmen' 
way  y.  Stone,  7  Mass.  58  [5  Am.  Dec.  27],  followed.  There  the 
note  ran,  **  1  promise  to  pay  F.  M.  Stone  or  order,"  and  was 
signed,  B.  Chadwick;  and  below  was  signed  by  the  defendant. 
The  court  held  that  it  was  a  joint  and  seyeial  note,  like  the  case 
of  March  y.  Ward,  Peake's  Cas.  130.  See  also  Bayl.  on  Bills, 
2d  Am.  ed.,  44. 

The  next  case  was  White  y.  Howland,  9  Mass.  814  [6  Am.  Dec. 
71],  which  was  on  a  note  payable  by  one  Taber  to  the  plaintiff, 
and  on  the  back  of  it  was  written  "  for  yalue  receiyed,  we  jointly 
and  seyerally  undertake  to  pay  the  money,  within  mentioned, 
to  the  said  William  White.  I.  Coggeshall,  Jr.,  Jno.  H.  How- 
land."    The  court  held  that  this  undertaking  was  within  the 
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principle  settled  in  Hunt  t.  Adams,  6  Id.  868  [4  Am.  Deo.  68]^ 
and  was  the  same  as  if  the  parfy  had  signed  his  name  on  the 
face  of  it;  and  that  he  ^ras  well  charged  as  a  sereral  original 
promisor.  The  case  of  Motes  y.  Bird,  11  Id.  486  [6  Am.  Deo. 
179],  which  succeeded,  is  substantially  like  the  present.  A 
note  was  made  to  the  plaintiff,  and  signed  by  Benjamin  Bird, 
and  the  defendant  signed  his  name  in  blank  on  the  back  of  the 
note.  The  court  say,  the  defendant  *'  leayes  it  to  the  holder  of 
the  note  to  write  anything  over  his  name  which  might  be  con- 
sidered not  to  be  inconsistent  with  the  nature  of  the  tnmsaotion. 
The  holder  chooses  to  consider  him  as  a  surety,  binding  him* 
self  originally  with  the  principal;  and  we  think  he  has  a  right 
so  to  do.  If  he  was  a  surety,  then  he  may  be  sued  as  an  orig* 
inal  promisor.'' 

In  the  case  of  Baber  t.  Briggis,  8  Pick.  180  [19  Am.  Deo.  811], 
which  was  an  action  to  reooTer  the  amount  of  a  promissory  note 
made  by  one  Byan  to  the  plaintiff,  the  name  of  the  defendant, 
Briggs,  was  written  on  th^  back  of  it,  and  the  court  say  that, 
according  to  several  decisions,  it  was  right  to  declare  against  him 
as  promisor,  though  he  stood  in  the  relation  of  sureiy  to  Byan, 
who  signed  the  note  on  the  face  of  it.  The  case  of  Chaffee  y. 
Jones,  19  Id.  260,  was  assumpsit  on  a  note  signed  by  Israel  A« 
Jones,  as  principal,  and  Eber  Jones  and  E.  Owen  &  Sons,  as 
sureties,  by  which  they  jointly  and  seyerally  promised  to  pay 
the  president,  etc.,  of  the  Housatonic  Bank,  or  their  order;  and 
the  plaintiff  put  his  name  on  the  back  of  the  note,  in  Lluik. 
The  plaintiff  was  called  upon,  after  the  neglect  of  the  xnakers, 
and  he  paid  it  to  the  bank.  The  court  held  that  whera  one,  not 
a  promisor,  nor  indorser,  puts  his  name  on  a  note,  meaning  to 
make  himself  liable  with  the  promisor,  he  is  to  be  ic^);arded  as  a 
joint  promisor  and  surety.  He  is  not  liable  as  inlorser,  for  the 
note  is  not  negotiated,  nor  a  title  made  to  it,  Uxrough  his  in- 
dorsement; nor  as  guarantor,  there  being  no  distinct  consid- 
eration; but  he  means  to  give  security  and  vaHdity  to  the  note 
by  his  credit  and  promise,  and  it  is  immateria) ,  for  this  purpose, 
on  what  part  of  the  note  he  places  his  name.  So  in  Austin  v. 
Boyd,  24  Id.  64,  where  the  defendant's  narie  was,  in  like  man- 
ner, on  the  note,  it  was  held  that  the  part}*,  by  thus  putting  hia 
name  on  the  back,  makes  himself  an  original  promisor.  He  in- 
tends by  it  to  give  credit  to  the  note. 

The  case  of  Samson  v.  Thornton,  8  Mete.  276  [87  Am.  Deo. 
186],  was  asswrnpsU  on  a  note  made  b}  Benjamin  Bussell  to  th« 
plahitiff,  and  was  indorsed  by  the  defendant,  Thornton;  and 
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the  deolamtioii  chai^ged  him  as  an  original  promisor.  The  ooori 
there  ruled  that  the  defendant,  not  being  the  pajee  of  the  note, 
must  be  held  to  stand  in  the  ohaiaoter  of  an  original  joint  prom- 
isor and  surety.  The  case  of  Bichardson  y.  Lincoln,  5  Id.  201, 
is  of  the  same  type.  There  the  court  held  that  the  defendant, 
not  being  payee,  but  haying  put  his  name,  in  blank,  on  the 
note,  must  be  considered  as  an  original  promisor  and  surety,  if 
he  put  it  on  simultaneously  with  the  promisor,  as  an  original 
contractor.    See  also  Sumner  t.  fl'dy,  4  Pick.  811. 

The  same  questions  hare  arisen  in  New  York,  in  various  oases, 
and  hare  been  decided  in  a  similar  manner.  They  will  be  found 
cited  in  Stoiy  on  Notes,  sees.  59,  472-480,  where  the  subject  is 
fully  discussed,  and  the  authorities  examined.  To  hold  the 
party,  howerer,  as  promisor,  where  the  name  alone  is  written, 
it  must  appear  that  he  made  the  promise  at  the  time  when  the 
note  itself  was  made;  otherwise,  he  may  either  not  be  charge- 
able at  all,  or  be  chargeable  as  surety  or  guarantor,  aooording 
to  the  facts  proTed:  Carver  t.  Warren,  5  Mass.  545;  Ihiney  ▼. 
Prince,  4  Pick.  885  [16  Am.  Dec.  847];  Baher  v.  Briggs,  8  Id. 
180  [19  Am.  Dec.  811];  Oxford  Bank  y.  Edynes,  Id.  428  [19 
Am.  Deo.  884];  Stoiy  on  Notes,  sees.  478,  474;  BeckurUh  y.  ^n- 
gell,  6  Oonn.  815.  But  that  the  promise  was  made  at  the  same 
time  with  the  note,  is  a  fact  which  is  to  be  presumed  when  the 
note  is  in  the  hands  of  a  bona  fide  holder,  and  nothing  is  shown 
to  the  contrary.  And  in  the  present  case,  the  note  was  offered 
to  the  plaintiils  for  discount,  by  the  maker  himself,  with  the 
names  of  Mirick  k  Co.  and  Willis  on  the  back  of  it;  showing  it, 
therefore,  to  haye  been  an  original  undertaking  on  their  part. 

It  was  contended,  in  the  argument,  that  Mirick  k  Co.  were 
merely  sureties,  and  that  the  plaintiffs  had  a  right  to  treat  them 
as  such,  and  therefore  were  not  bound  to  demand  payment  ol 
them  as  makers,  as  a  necessary  step  to  enable  them  to  charge 
the  indorser;  the  relation  of  promisor,  surety,  and  guarantor, 
being  distinct.  There  is,  unquestionably,  a  distinction  between 
these  seyeral  undertakings;  and  always  so  in  regard  to  a  mere 
guarantor.  But  as  to  the  subsisting  relations  between  a  prin- 
cipal and  surety,  they  rarely  affect  the  contract  between  the 
creditor  and  surety.  A  man  may  be  equally  a  surety  and  an 
original  promisor;  as  where  the  promise  is,  I,  A.  B.,  as  prin* 
oipal,  and  I,  C.  D.,  as  surety,  promise  to  pay;  or  where  the 
party  signs,  and  adds  to  his  name  the  word  surety.  This  does 
not  make  him  the  less  a  promisor.  It  only  defines  the  relation 
between  him  and  his  co-promisor;  and  as  promisor,  the  neces* 
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diy  of  a  presentment  to  him  is  not  dispensed  with,  if  the  inten- 
tion of  the  holder  of  the  note  is  to  charge  the  indorser.  It  is 
not  for  the  holder  to  choose  in  what  character  he  will  consider 
the  party  who  has  put  his  name  on  the  note;  but  he  must  treat 
him  as  sustaining  that  legal  relation  which  the  facts  establish. 
If  he  put  his  name  on  the  note  at  the  time  it  was  made,  like  the 
case  at  bar,  he  is  a  promisor;  if  after  the  making  of  the  paper, 
he  is  a  surefy  or  a  guarantor,  according  to  the  agreement  upon 
which  he  gires  his  signature.  The  fixing  of  the  relation  of  the 
party,  when  he  enters  into  the  (Contract,  is  necessary  for  the  pro- 
tection of  holders,  and  for  guarding  the  rights  of  indorsers, 
whose  liability  is  conditional.  If  it  were  held  otherwise,  I  do 
not  well  see  how  such  contracts  could  be  supported  against  the 
objection  of  being  Toid  as  within  the  statute  of  frauds.  And, 
as  it  is,  I  consider  these  engagements  rather  as  exceptions  to 
the  statute,  than  in  any  other  light,  and  as  growing  out  of,  or 
rather  engrafted  upon,  the  law  merchant  applicable  to  regu- 
larly drawn  bills  of  exchange  and  promissory  notes.  Upon 
this  yiew  of  the  law,  as  drawn  from  the  various  cases,  we  con- 
sider Mirick  &  Go.  to  have  been  joint  and  several  promisors 
with  Thompson,  and  liable  in  like  manner  with  him. 

The  demand,  in  this  case,  was  made  on  Thompson,  the  signer 
of  the  note,  and  notice  was  given  to  Mirick  &  Co.  and  to  Willis, 
as  indorsers;  and  it  is  now  contended,  by  the  plaintiffs,  that  if 
it  should  be  held  that  Mirick  &  Co.  are  joint  and  several  prom- 
isors with  Thompson,  and  not  indorsers,  then  the  demand  on 
Thompson  is,  in  law^  a  demand  on  them  also;  and  such  demand 
being  proved,  that  the  indorser,  on  due  notice,  will  be  bound. 

The  precise  question  here  presented,  we  believe,  has  not  been 
decided  in  any  reported  case.  If  the  joint  and  several  promis- 
ors are  to  be  considered  in  the  light  of  partners,  then  a  notice  to 
one  must  be  esteemed  a  notice  to  all,  as  partners  are  but  one 
person  in  legal  contemplation;  each  partner,  acting  in  such  ca- 
pacity, being  not  only  capable  of  performing  what  the  whole  can 
do,  and  of  receiving  that  which  belongs  to  all,  but  by  6uch  acts 
necessarily  binding  all  the  partners.  It  follows,  therefore,  as 
an  incident  to  such  joint  relations,  that  all  the  partners  are 
affected  by  the  knowledge  of  one.  But  in  respect  to  mere  joint 
and  several  promisors  on  a  note,  there  is  not  such  absolute  com- 
munity of  interest  between  them,  nor  such  necessary  connection 
with  each  other,  as  to  constitute  them  partners.  The  relation- 
ship is  confined  to  the  present  specific  liability  of  a  joint  and 
several  promise,  and  which  can  not  be  extended  by  the  act  ol 
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one,  BO  that  hia  oondnct  ahall  neoeaaorilj  bind  the  other.  Aa 
between  themaelTeB,  one  promiaor  may  be  a  mere  aoieiy,  and  the 
•ther  the  debtor;  one  surety  may  have  reoeiyed  aeenrity  for  lend- 
ing hia  name,  the  other  not.  Or,  if  there  are  three  joint  and 
Beyeral  promiaors,  two  may  be  Bureties,  and  the  other  the  prin* 
dpal  debtor,  although  the  fact  may  not  appear  on  the  note. 

Aa  the  inoidentB,  then,  of  a  partnership  do  not  attach  to  sadi 
a  limited  joint  liability,  there  beizig  neither  a  commnnify  of  in- 
terests, nor  joint  participation  of  profit  and  loss,  the  fact  of 
knowledge  on  the  part  of  the  whole,  from  the  actoal  knowledge 
of  one,  does  not  follow  as  a  presumption  of  law;  and  a  dflmand 
npon  one  is  not  therefore,  in  law,  a  demand  upon  the  whole.  If, 
then,  the  bringing  home  of  knowledge  to  each,  or  proof  of  a 
demand  upon  each,  is  a  fact  neoessaxy  to  be  proved,  in  order  to 
bind  third  persons,  then  such  knowledge,  or  such  demand  on 
each,  must  be  proved  as  any  other  &ot. 

A  case  arose  in  Connecticut,  upon  a  note  payable  to  two 
jointly,  and  by  them  indorsed  in  their  indiiidual  names.  One 
ground  of  defense  was  want  of  notice  of  non-payment;  and 
notice  was  proved  to  have  been  given  to  one  onfy.  The  court 
held,  after  a  careful  consideration  of  the  case,  that  a  notice  to 
one  laid  no  foundation  for  an  action  against  both,  as  each  payee 
must  indorse  it,  in  order  to  transfer  the  titie:  Shepard  t.  Haw^ 
ley,  1  Conn.  867  [6  Am.  Deo.  244].  This  case,  we  think,  in- 
volves and  setUes  a  principle  similar  to  the  one  arising  in  the  case 
at  bar.  And  the  supreme  court  of  the  state  of  New  York  strong- 
ly indme  to  a  like  view  of  the  law,  in  WUlis  v.  Oreen,  6  Hill, 
284,  where  it  was  not  necessary  to  decide  the  point.  And  Judga 
Stoty,  who  carefully  considers  the  subject,  in  his  work  on  notes, 
is  of  the  same  opinion:  Story  on  Notes,  sees.  289,  255. 

To  apply  the  law  to  the  facts  as  proved  in  the  case  before  us: 
Thompson  and  Mirick  &  Co.  stand  in  the  relation  of  joint  and  sev- 
eral promisors.  Payment  of  the  note  was  demanded  of  Thomp- 
son, but  not  of  Mirick  &  Co.  The  defendant  is  an  indorser, 
liable  only  upon  legal  notice  of  a  demand  upon  the  promisors, 
and  a  refusal  by  them  to  pay  the  note;  and  we  are  of  opinion 
that  he  has  a  right  to  avail  himself  of  this  n^lect  to  make  de- 
mand on  Mirick  &  Co.,  to  discharge  himself  from  his  liability 
as  indorser. 

Verdict  set  aside,  and  a  new  trial  granted. 

Onb  Who  Wbttss  ms  Name  on  the  Back  or  a  Note  at  the  time  it  !■ 
made  is  an  original  promiaor:  Baker  v.  Brigga,  19  Am.  Deo.  311.  See  alao 
the  note  to  Perkhu  v.  Co^tn,  29  Id.  297,  where  this  suhject  ia  examined  at 
length,  and  the  oonflioting  rales  of  the  various  states  ooUeoted. 
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ttATon  Arnuluno  a  Franceiss  18  Void  as  within  that  Pboyuiok  ov 
THB  FiDEBAL  CoNBTiTUTiOK  deolariiig  th»t  ' '  no  state  bIuJI  pais  any  law 
impairing  the  obligation  of  oontraots"  where  no  right  of  revocation  waa 
retained  in  the  franohiae. 

BZATB  MAT  SUS,  BUT  CAN  NOT  BB  SUBD  IN  ITS  OWN  OOUBTB  UNLBSS  IT  CSON- 

8BNT8  to  submit  itself  to  their  jnriadiction.  Remedy  of  a  party  upon  a 
contract  with  the  state  is  by  an  appeal  to  the  legidatore,  who  it  ia  bJat 
to  preenme  will  make  provision  for  its  fall  execution  and  do  ample  Jua- 
tloe  to  the  party  with  whom  it  may  have  contracted. 

BaooBDis  IN  ALL  Casxb  TO  Dktbbmimb  Who  abb  Pabtibb  to  a  Gasb. 

Rqititt  will  Grant  an  Injunction,  although  thb  Statb  is  Bibbotlt 
Interbsted  in  having  the  act  done,  upon  a  case  showing  an  entire  want 
of  authority  on  the  part  of  the  oflSoer  about  to  do  the  aot»  and  where  the 
injured  party  would  be  left  remediless. 

SZOBFTION   to  RuLB,  PROHIBITINa  A  GOURT  Or  GhANCBRY  FBOM   MaKINO 

A  Dborbb,  until  all  those  who  are  substantially  interested  be  made  par- 
ties to  the  suit,  exists  where  it  is  not  in  the  power  of  the  complainant  to 
make  them  parties. 

Clausb  "shall  Indemnift  and  Savb  Harmless,"  in  a  Deed,  is  a  Gon- 
DmoN  Subsequent,  and  the  property  reverts  to  the  grantor  upon  the 
fulure  of  the  grantee  to  perform  the  condition. 

Fabtt  can  not  Recover  uton  a  Goyenant,  or  Bond  to  Indbmnot,  nn- 
loas  he  has  been  actually  damnified.  A  mere  allegation  that  the  com- 
plainants are  threatened  with  a  suit  at  law  upon  a  claim  included  in  the 
indemnity,  is  not  sufficient  to  justify  a  recovery,  and  hence  is  no  breach 
of  the  condition  of  the  bond. 

Wbebb  an  Agrebmbnt  to  Indbmniey  is  Part  ov  the  Gombidbratuie 
lor  sale  of  land*  no  lien  attaches  before  a  broach  of  the  oonvenant  to  in* 
denniiy. 
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OouBT  or  Equttt  will  kot  DaoBSB  a  Spkivio  Pebiobieahcb  of  a  Oo«- 
TBAcr  to  Ikdbmnxft  akb  Says  HARifLB88»  before  the  peity  hai  bees 
aotoally  iJiunnified. 

Whirb  a  Statb,  bt  ak  Bzpbus  Aor,  Bativiis  ak  Aobbkmxht  ICadb  bt 
ITS  OmcBBa,  except  a  oondition  eabeeqnent,  contained  therein,  and 
takee  poiioeeion  of  the  property  under  each  agreement,  it  is  a  ratifiostion 
of  the  whole  agreement,  the  exception  being  nnll  end  Toid,  and  is  not  a 
breach  of  that  condition. 

Bnx  in  equity.  ComplainantB  were  indebted  to  the  state  of 
Mictiigan,  in  1839,  in  the  sum  of  about  fire  hundred  thousand 
dollars,  and  stopped  payment  in  Februazy  of  that  year.  In 
February  of  the  next  year,  the  legislature  passed  an  act  author- 
izing the  auditor  general,  state  treasurer,  and  seoretazy  of  state 
to  settle  with  the  bank  upon  such  terms  as  they  might  think 
equitable,  but  the  bank  refused  to  settle,  unless  the  forfeiture 
of  its  charter,  caused  by  its  suspension  of  specie  payments, 
was  remitted.  In  March,  1840,  another  act  was  passed,  declar- 
ing that  if  the  bank  would  settle  with  the  commissionerB  under 
the  former  act,  and  should  resume  specie  payments  on  or  be- 
fore the  first  day  of  April,  1841,  nothing  done  previously  to  that 
act  should  affect  its  chartered  privileges.  On  the  first  of  May, 
1840,  the  complainants  settled  with  the  commissioners  by  an  as- 
signment of  real  and  personal  property  amounting  to  about  six 
hundred  and  thirty-three  thousand  five  hundred  and  sixty-seven 
dollars  and  ninety-eight  cents.  An  indenture  containing  the 
terms  of  settlement  was  executed  by  the  commissioners  and  by 
the  president  of  the  bank,  the  material  portions  of  which  are 
stated  in  the  opinion.  Defendants  demurred  generally  to  the 
bill.  The  chancellor  sustained  the  demurrer,  and  diRmissed  the 
bill.  The  complainants  bring  this  appeal  from  the  order  of  dis- 
missal.   The  other  facts  sufficiently  appear  in  the  opinion* 

Van  Dyke  and  Harrington^  in  support  of  the  demurrer. 

Joy  and  Porter,  contra. 

By  Oourt,  Whipple,  J.  The  demurrer  in  this  case  i3  general, 
and  puts  in  issue  the  right  of  the  complainants  to  an  answer 
upon  the  case  made  by  the  bill. 

1.  In  supx>ort  of  the  demurrer  it  is  contended,  that,  by  the 
<'  act  to  annul  the  corporate  rights  of  certain  banks  and  for 
other  purposes/'  approved  February  16,  1842  (State  L.  1842, 
p.  66),  the  charter  of  the  Michigan  State  Bank  vnis  uncondi- 
tionally repealed,  and  that,  therefore,  the  court  below  had  no 
jurisdiction  of  the  case,  there  being,  in  fact,  no  such  corpora- 
tion as  the  Michigan  State  Bank.    Whether  the  complainantB 
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had  a  legal  ezistenoe  after  the  date  of  this  repeaUng  act,  must 
depend  upon  the  yalidity  of  the  act.  A  corporation  is  a  fran* 
ohise,  whicli,  in  England,  is  created  by  royal  charter  or  by  act 
of  parliament.  In  the  United  States,  corporations  are  gen- 
erally created  hj  act  of  the  legislature.  By  the  civil  law,  cor- 
porate communities,  intended  to  be  permanent,  could  not  exist 
unless  confirmed  by  the  sorereign:  Brown's  Civ.  L.  101,  102. 
The  power,  therefore,  of  creating  corporations,  resides  in  the 
Boyereign.  In  England,  a  corporation  may  be  dissolved:  1. 
By  act  of  parliament;  2.  By  loss  of  all  its  members,  or  of  an 
integral  part,  by  death  or  otherwise;  3.  By  the  surrender  of 
its  franchises;  and,  4.  By  forfeiture  of  its  charter,  through  neg- 
ligence or  abuse  of  the  privileges  conferred  by  it.  The  author^ 
ity  of  parliament  to  dissolve  a  corporation,  results  from  the 
theory  of  the  British  constitution,  which  recognizes  the  omnipo- 
tenqy  of  parliament.  But  the  legislative  power  of  this  state  is 
abridged  and  controlled  by  the  constitution  of  the  United 
States,  and  by  our  own  local  constitution.  Any  legislative  act 
eontravening  the  provisions  of  either,  would  be  absolutely  void 
and  inoperative.  Does  the  act  referred  to  contravene  any  pro- 
vision of  either  the  federal,  or  our  state  constitution  ?  U  this 
question  was  an  original  one,  I  should  feel  bound  to  give  to  the 
arguments  of  counsel  the  most  careful  and  deliberate  consid- 
eration ;  but  if  there  is  any  one  question  more  firmly  settled  than 
another,  it  is  that  ''a  private  corporation,  whether  civil  or 
eleemosynary,  is  a  contract  between  the  government  and  the 
corporators;  and  the  legislature  can  not  repeal,  impair,  or  alter 
the  rights  and  privileges  conferred  by  the  charter,  against  the 
consent,. and  without  the  default  of  tiie  corporation,  judicially 
declared  and  ascertained:''  2  Kent's  Com.  806;  McOuUoch  v. 
Staie  of  Maryland,  4  Wheat.  818;  Fletcher  v.  Peck,  6  Oranch, 
88;  State  of  New  Jersey  v.  Wilecm,  7  Id.  164;  Ifgrrett  et  al.  v.  Tay- 
lor, 9  Id.  48;  2bum  of  Pawlet  v.  Clark,  Id.  292.  If  the  ques- 
tion was  now  open  for  discussion,  it  might  well  be  doubted 
whether  the  mere  grant  of  a  franchise,  as  in  the  present  case, 
was  a  contract  within  the  true  meaning  and  spirit  of  that  pro- 
vision of  the  constitution  of  the  United  States,  which  declares 
that  ''  no  state  shall  pass  any  law  impairing  the  obligation  of 
contracts."  We  might  be  permitted  to  look  beyond  the  pro- 
vision itself,  into  the  reasons  which  led  to  its  adoption.  But 
we  have  before  had  occasion  to  remark  that  the  decisions  of  the 
supreme  court  of  the  United  States,  upon  all  questions  arising 
under  the  constitution,  are  final  and  conclusive.    They  must 
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bind  the  jodgmenti  although  the  Qnderatanding  may  not  alivajB 
beoonTinoed.  H  it  were  otherwiae^  the  conaeqnences  would  be 
diaaatrona  in  the  extreme.  We  ahould  haye  a  constitation,  it  ia 
true,  bat  unoertainty  and  inatability  would  be  impresaed  upon 
it,  and  there  would  be  jarring  and  diaoordant  oonfliota  of  de- 
ciaion  between  the  federal  and  atate  judicial  tribunala.  I  feel 
bound,  therefore,  to  diaregard  the  act  repealing  the  charter  of 
the  Michigan  State  Bank.    I  must  treat  it  as  Toid  and  nngatoiy. 

2.  It  ia  insisted  that  the  state  is  the  real  party  in  interest,  and 
that,  for  thia  reaaon,  the  court  below  had  no  jurisdiction  of  the 
eaae.  The  demurrer  was  austained  bjthe  court  below  upon  the 
aole  ground  that  the  state  waa,  in  fact,  the  parly  defendant: 
JfieA^Nm  £ftato  £anib  T.  flos^in^,  Walk.  Ch.  9.  And  as  the  chan- 
cellor gare  no  opinion  upon  tiie  sereral  other  points  raised  by 
the  caae,  and  which  it  is  understood  were  argued  before  him,  it 
is  fair  to  preaume  that  he  entertained  a  strong  conviction  of  the 
correctness  of  his  views  upon  this  single  queation.  This  con- 
sideration alone  has  induced  me  to  give  to  thia  point  a  vezy  full 
and  careful  examination,  the  result  of  which  has  been  the  un- 
doubting  conviction,  that,  notwithstanding  the  state  is  directly 
interested  in  the  event  of  this  suit,  yet  this  drcumstanoe  con- 
stituted no  objection  to  the  jurisdiction  of  the  court  of  chancery, 
and  that  the  demurrer  can  not  be  sustained  upon  this  ground. 

The  principle  is  well  settied  that,  while  a  state  may  sue,  it 
can  not  be  sued  in  its  own  courts,  unless,  indeed,  it  consents  to 
submit  itself  to  their  jurisdiction.  This  is  done  in  cases  where 
the  state  daims  something  in  opposition  to  a  claim  set  up  by  an 
individual,  and  where  the  controversy  depends  upon  the  solu- 
tion of  legal  principles  involved  in  intricacy  and  doubt.  These 
questions  can  be  best  determined  by  the  judiciary;  and  an  act  of 
the  legislature,  conferring  jurisdiction  upon  the  courts  in  the 
particular  case,  is  the  usual  mode  by  which  the  state  consents 
to  submit  its  rights  to  the  judgment  of  the  judiciary.  The 
method,  at  common  law,  of  obtaining  possession  or  restitution 
from  the  crown,  of  real  or  personal  property,  is  by  what  is 
termed  a  petition  of  right;  and  Blackstone  states  the  general 
rule  thus:  '*  If  any  man  has,  in  point  of  properly,  a  just  demand 
upon  the  king,  he  must  petition  him  in  his  court  of  chancery, 
where  his  chancellor  will  administer  right  as  matter  of  grace, 
though  not  upon  compulsion:"  1  Bl.  Oom.  203.  This  is  con- 
sonant to  what  is  laid  down  by  writers  on  natural  and  public 
law.  Puffendorf  says  that,  "  a  subject,  so  long  as  he  continues 
ft  subject,  hath  no  way  to  oblige  his  prince  to  give  him  his  due 
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where  he  refoaes  it;  though  no  wise  prince  will  ever  refuse  to 
akand  to  a  lawful  oontraot.  And,  if  the  prinoe  giyea  the  edbjeot 
leaye  to  enter  an  action  against  him  npon  sach  contract  in  his 
own  court,  the  action  itself  proceeds  rather  upon  natural  equity, 
than  upon  the  municipal  laws.  For  the  end  of  that  action  is, 
not  to  compel  the  prince  to  observe  the  contract,  but  to  persuade 
him:"  2  Pet.  Cond.  616.  It  is  useless,  however,  to  multiply 
authorities  upon  the  question  as  to  whether  a  state  can  be  sued 
in  its  own  courts.  The  only  remedy  for  a  party  who  has  en- 
tered into  a  contract  with  a  state,  is  by  an  appeal  to  the  legis- 
lature, who,  it  is  fair  to  presume,  will,  from  motives  of  public 
duty,  make  provision  for  its  full  execution,  and  do  ample  jus- 
tice to  the  party  with  whom  it  may  have  contracted;  or  else  refer 
the  case  to  the  decision  and  judgment  of  the  judidaxy,  by  a 
special  legislative  enactment. 

The  real  question  for  us  to  determine  is.  what  is  to  be  under> 
stood  by  the  rule,  admitted  by  both  parties  to  be  well  established, 
that  a  statecan  not  be  sued  in  its  own  courts;  or,  in  other  words, 
that  a  suit  can  not  be  instituted  against  a  state  in  its  own  courts. 
On  the  part  of  the  defendants  it  is  contended,  that,  although 
the  state  is  not,  and  could  not  have  been  made  a  party  to  the  rec- 
ord, yet  the  bill,  on  its  face,  shows  that  the  state  is  the  party  in 
interest;  and  this  being  the  case,  the  court  can  no  more  take  ju- 
risdiction, than  it  could  have  done,  had  the  state  been  made  a 
party  defendant  to  the  bill,  and  appeared  in  that  character  upon 
the  record.  On  the  other  hand,  it  is  contended  on  the  part  of 
the  complainants,  that  in  cases  where  jurisdiction  depends  upon 
the  party,  it  is  the  party  named  in  the  record;  and  that  the  court 
will  not,  upon  a  question  of  jurisdiction,  stop  to  inquire  as  to 
the  interest  of  third  persons,  not  named  in  the  record,  and  who 
may  be  affected  by  the  judgment  or  decree. 

Can  it  be  said  thata  person  is  sued,  or  thata  suit  has  been  in- 
stituted against  a  person,  when  such  person  is  not  named  as  a 
party  defendant  in  the  proceedings  in  a  cause,  and  does  not  ap- 
pear in  that  character  upon  the  record  ?  I  apprehend  not.  Can 
a  person,  in  a  suit  at  law,  be  considered  as  a  party  defendant, 
unless  his  name  appears  as  such  in  the  writ,  declaration,  and 
other  pleadings  filed  in  the  orderly  and  regular  course  prescribed 
by  law  for  conducting  suits,  and  the  practice  of  courts?  He 
certainly  can  not.  Can  a  person  be  considered  as  a  party  de- 
fendant in  a  suit  in  chancery,  unless  he  is  made  such  party  in 
the  bill,  and  in  the  process  by  which  defendants  are  legally 
brought  into  court?    I  think  not.    I  have  in  vain  searched  for 
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a  case  in  ihe  English  books,  where  a  person  has  been  regarded 
as  a  pariy  to  a  suit,  who  is  not  made  one  by  the  proceedings  in 
the  case,  and  does  not  appear  as  a  party  in  the  record.  The 
record  in  all  cases  is  to  determine  who  are  parties  to  a  case.  In 
this  case  nothing  appears  on  the  record  to  show  that  the  state  is, 
in  a  legal  and  technical  sense,  a  party  defendant.  Bnt,  it  is 
said  that  the' interest  of  the  present  defendants  is  merely  nomi- 
nal, and  that  the  state  is  the  real  party  in  interest,  and  of  conse- 
qnence  the  real  parly  to  the  record.  The  determination  of  this 
question  must  depend  upon  the  facts  stated  in  the  bill,  and  the 
law  arising  upon  those  facts.  It  may  be  that  this  assumption  of 
counsel  is  not  warranted  by  the  law  and  the  facts.  It  may  turn 
out,  that,  in  point  of  law,  the  state  are  not  exclusiyely  interested 
in  the  case;  that  they  hare  no  rightful  interest  in  the  subject- 
matter  of  this  suit;  and  that  the  present  defendants  are  not 
merely  nominal,'  but  real  parties  in  interest.  But,  before  enter- 
ing upon  an  extended  examination  of  these  questions,  let  it  be 
assumed  that  the  state  has  a  direct  legal  interest  in  the  subject- 
matter  of  the  suit,  and  of  course  in  its  result.  Does  it  neces- 
sarily follow  that  the  court  below,  had  no  jurisdiction  of  the 
case? 

The  act  of  the  seventeenth  of  February,  1842  (State  L.  1842,  p. 
110) ,  provides  that  the  trustees  therein  named,  should,  in  behalf  of 
the  state,  take  charge  of  the  assets  assigned  by  the  Michigan  State 
Bank,  with  power  to  lease,  sell,  or  convey  the  same;  and  to  pay 
into  the  treasury  the  moneys  they  may  collect,  to  be  used  for 
the  redemption  of  state  scrip.  The  defendants,  it  is  alleged  in 
the  bill,  have  now  in  their  possession  a  large  amount  of  the  as- 
sets so  assigned,  and  assume  to  hold  and  control  the  same  by 
virtue  of  the  act  aforesaid.  The  right  of  the  defendants,  there- 
fore, to  hold,  control,  and  diefpose  of  the  assets  in  question,  is 
based  upon  that  act.  It  is  fair  to  presume,  then,  that  the  de- 
fendants will  carry  into  e£Fect  its  provisions :  indeed,  it  is  chaiged 
in  the  bill,  that  tiiey  have  converted  into  money  a  large  portion 
of  the  assets,  and  are  disposing  of  the  same  from  time  to  time. 
Now,  suppose  that  the  act  under  which  the  defendants  claim  the 
right  to  hold  these  assets,  is  nugatory  and  void.  It  would  fol- 
low, as  a  necessary  legal  inference,  that  their  possession  is  tor- 
tious and  their  acts  void.  Suppose  also,  that  it  should  appear 
that  the  state,  at  the  time  the  act  referred  to  was  passed,  had,  in 
point  of  law,  no  interest  or  properly  in  those  assets.  Would  it 
be  contended,  under  such  a  state  of  things,  that  the  preventive 
justice  of  the  country  could  not  be  invoked  by  the  complainants, 
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to  stay  the  prooeedings  of  the  defendants,  under  the  other  aTer- 
ments  contained  in  the  bill  ?  It  could  not  be  so  contended,  al- 
though the  state  were  not  a  party  to  the  record.  The  state  need 
not  be  made  a  party  to  the  record,  for  the  reason  that  it  would 
not,  in  the  supposed  case,  have  any  legal  interest  in  the  subject- 
matter  of  the  suit;  but,  if  a  legal  interest  did  actually  ezist,  it 
could  not  be  made  a  party,  for  the  reason  that  a  state  can  not 
be  sued.  But  shall  it  be  said  that  there  is'no  power  to  stay  the 
arm  of  a  state  officer,  acting  under  the  authority  of  a  law  which 
is  void  ?  Must  a  party  against  whom  the  blow  is  aimed,  await 
cabnly  until  that  blow  is  actually  struck,  and  then  seek  a  remedy, 
when  that  remedy  would  be  utterly  inefficient  ?  Not  so  is  the 
law.  Upon  a  case  made  by  a  bill,  showing  the  entire  want  of 
authority  on  the  part  of  an  officer  to  do  an  act,  which  act,  when 
actually  done,  would  leave  the  injured  party  remediless,  a  court 
of  equity  would  grant  its  injunction  to  ward  off  the  blow,  al- 
though the  state  might  be  directly  interested  in  having  the  act 
done. 

To  illustrate  my  views  upon  this  point:  the  state  claims  title 
to  a  tract  of  land,  rendered  valuable,  chiefly  in  consequence  of 
the  timber  growing  on  it;  suppose  the  state  were  to  put  the  land 
in  possession  of  an  agent,  with  instructions  to  cut  down  the  tim- 
ber, and  appropriate  it  to  the  uses  designated  by  the  state.  Sup- 
pose one  of  its  citizens,  claiming  title  to  the  land  under  a  grant 
from  the  state,  should  file  his  bill,  showing  >>imaAlf  the  legal 
owner  of  the  land,  under  a  title  derived  directly  from  the  state, 
and  charging  upon  the  agent  of  the  state  thus  engaged  under 
its  authority,  acts  which  amount  to  waste.  Would  a  court  of 
chanceiy  refuse  its  interposition,  because  the  defendants,  who 
were  committing  the  wrong  and  destroying  the  inheritance,  were 
acting  under  the  authority  of  the  state,  and  because  the  state, 
who  has  an  interest  in  the  case,  is  not,  and  could  not  be  made  a 
party?  I  think  not.  But  suppose  after  the  timber  has  been 
actually  cut  and  severed  from  the  freehold,  the  claimant  should 
bring  replevin  or  detinue  against  the  agent  of  the  state,  who 
was  in  actual  possession  of  the  timber.  Would  a  court  of  law 
dismiss  the  cause  for  want  of  jurisdiction,  upon  proof  of  the 
fact  that  the  defendant  was  acting  under  the  authority  of  the 
state,  and  that  the  timber  was  the  property  of  the  state — 
that  the  state  was  directly  interested  in  the  event  of  the  suit? 
I  apprehend  not,  and  that  in  this,  as  in  other  cases,  the  court 
would  impose  upon  the  defendant  the  necessity  of  establish- 
ing his  defense  by  evidence.    Again:  suppose  that  instead  of 
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treatiiig  the  agent  as  a  tortfeaaor,  the  claimant  ahonld  wtirm 
the  tort  and  bring  asguknp^U  for  money  held  hj  him  and  arising 
from  the  sale  of  the  timber,  nnder  tiie  authority  of  the  state. 
Would  a  court  of  law  torn  the  plaintJfT  out  of  ooort  becanae 
the  state  claimed  the  monej?  I  apprehend  not.  I  might  mnl* 
tiply  such  illustrations  indefinitely,  but  will  content  myself  with 
one  or  two  othecB,  which  are  fiamiliar  to  our  courts,  and  of  fre- 
quent occurrence.  Suppose  the  state,  having  obtained  a  judg- 
ment  against  A.,  levies  an  execution,  founded  on  the  judgment, 
upon  property  owned  by  B. ;  the  oflBcer  making  the  levy  refuses 
to  recognize  the  claim  of  B.,  who  thereupon  brings  replevin  for 
the  property;  the  officer  appears  and  justifies  under  the  judg- 
ment and  execution;  but  these  show  that  the  state  is  the  real 
party  in  interest:  would  the  court,  for  this  reason,  assume  that 
they  had  no  jurisdiction  of  the  cause?  I  take  it  not.  They 
would  say  to  Vbe  officer  that  his  process  commanded  him  to  take 
the  property  of  the  judgment  debtor,  and  not  of  a  stianger,  and 
that  his  acts  were  void.  An  individual  imports  goods  from  a  for- 
eign country,  which  the  collector  of  a  port  claims  are  liable  to 
duty;  this  is  denied  by  the  importer.  In  order  to  obtain  pos- 
session of  the  goods,  however,  he  pays  to  the  collector  the  amount 
of  duty  demanded,  protesting  against  its  validity;  an  action  is 
brought  by  the  importer  against  the  collector,  to  recover  back 
the  money  thus  illegally  demanded  by  the  collector,  and  by  him 
paid.  It  is  quite  clear,  that,  in  such  a  case,  the  real  parties  in 
interest  are  the  importer  and  the  United  States;  and  yet  the 
courts  are  in  the  daily  habit  of  entertaining  jurisdiction  in  such 
cases.  This  illustration  is  a  very  striking  one  in  favor  of  the  po- 
sition, that  it  is  the  party  to  the  record,  and  not  the  interest  of 
strangers  to  that  record  in  the  subject-matter  of  the  suit,  which 
determines  the  question  of  jurisdiction. 

I  am  not,  however,  driven  to  the  necessity  of  relying  upon  my 
own  erring  judgment  in  determining  this  question  of  jurisdic- 
tion, but  draw  support  from  a  case  of  much  celebrity  which  is 
familiar  to  the  mind  of  every  lawyer — I  mean  the  case  of  Oebom 
V.  The  Bank  of  the  United  States,  9  Wheat.  788.  I  propose  tc 
examine  that  case  somewhat  critically,  as  I  think  it  settles  con- 
clusively two  questions  decided  in  the  case  at  bar.  The  Bank 
of  the  United  States  exhibited  their  bill  in  the  circuit  court  o\ 
the  United  States,  for  the  district  of  Ohio,  praying  that  Qsbom, 
the  auditor  of  the  state,  might  be  restrained  by  injunction  from 
proceeding  against  the  bank,  under  an  act  of  the  state  of  Ohio, 
entitled  ''An  act  to  levy  and  collect  a  tax  from  all  banks,  and 
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individuals,  and  companies  and  associations  of  indiyiduals,  that 
may  transact  banking  business  in  this  state,  without  being  al- 
lowed to  do  BO  by  the  laws  thereof."  This  act,  after  reciting 
that  the  Bank  of  the  United  States  pursued  its  operations  con* 
tiary  to  the  laws  of  the  state,  enacted  that  if,  after  the  first  day 
of  the  following  September,  the  said  bank,  or  any  other,  should 
continue  to  transact  business  in  the  state,  it  should  be  liable  to 
an  annual  tax  of  five  thousand  dollars  on  each  office  of  dis- 
count and  deposit;  and  that,  on  the  fifteenth  day  of  September, 
the  auditor  should  charge  such  tax  to  the  bank,  and  should  make 
out  his  warrant,  under  his  seal  of  office,  directed  to  any  person, 
commanding  him  to  collect  the  said  tax,  etc.  The  bill,  after  re- 
citing this  act,  stated  that  Osbom  was  the  auditor  of  the  state, 
and  gave  out,  etc. ,  that  he  would  execute  the  said  act.  Upon  this 
bill  an  order  was  made,  awarding  an  injunction,  etc.,  which  was 
served  on  Osbom,  and  one  Harper,  on  the  eighteenth  of  Septem- 
ber. The  affidavit  of  the  officer  who  served  the  injunction,  stated 
that  he  served  the  same  on  Harper,  while  on  his  way  to  Colum- 
bus, with  the  money  and  funds  on  which  the  same  were  to  oper- 
ate, as  he  understood;  and  that  the  writ  was  served  on  Osbom, 
before  Harper  reached  Columbus. 

A  supplemental  and  amended  bill  was  afterwards  filed  in  Sep- 
tember, 1820,  making  new  parties.  The  amended  bill  charged, 
that  subsequent  to  the  service  of  the  injunction  and  subpcBua, 
Harper,  who  was  employed  by  Osbom  to  collect  the  tax,  pro- 
ceeded to  the  office  of  the  bank,  in  Chillicothe,  and  took  there- 
from one  himdred  thousand  dollars  in  specie  and  bank  notes, 
belonging  to,  or  in  deposit  with,  the  plaintiff;  that  this  money 
was  delivered  to  one  Curry,  who  was  the  treasurer  of  the  state, 
or  to  the  defendant,  Osbom,  both  of  whom  had  notice  of  the 
seizure,  and  paid  no  consideration  therefor,  but  received  it  to 
keep  it  a  safe  deposit;  that  Cuny  kept  the  money  until  he  de- 
livered it  over  to  one  Sullivan,  his  successor  in  office;  and  that 
neither  Cuny  nor  Sullivan,  held  the  money  in  their  character 
as  treasurer,  but  as  individuals.  The  bill  prayed  that  Osbom, 
Curry,  and  Sullivan,  in  their  official  and  private  characters,  and 
Harper,  might  be  made  defendants,  and  enjoined  from  using  or 
paying  away  the  money  taken  from  the  bank,  and  that  the 
money  be  returned,  etc.  Curry  filed  his  answer,  admitting, 
that  Harper  delivered  to  him  on  the  twentieth  of  September, 
1819,  the  sum  of  ninety-eight  thousand  dollars,  the  amount  of 
the  tax  levied  upon  the  bank,  and  that  he  passed  the  same  to 
the  credit  of  the  state  as  revenue,  but  in  fact  kept  it  separate 
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from  other  moneys  until  January  or  February,  1820^  when  the 
moneys  in  the  treasury  were  seized  upon  by  a  committee  of  the 
house  of  repreaentatiyes;  that  soon  after  he  delivered  over  the 
said  moneys  to  SulliTan,  hia  successor,  and  took  his  receipt  for 
the  same.  The  answer  of  SuUiTan,  among  other  things,  admits 
that  he  gave  a  receipt  to  the  treasurer  for  the  ninety-eight  thou- 
sand dollars,  and  held  it  only  as  state  treasurer.  The  cause 
was  heard  upon  the  bill,  and  the  answers  of  Ouny  and  Sulliyan, 
and  a  decree  was  made,  directing  the  restoration  of  the  money 
to  the  bank;  from  which  decree  an  appeal  was  taken  to  the  sn- 
preme  court  of  the  United  States. 

The  cause  was  argued  with  uncommon  power  and  ability  by 
eminent  counsel,  and  a  learned  opinion  was  pronounced  by  the 
late  Chief  Justice  Marshall.  Among  other  grounds,  the  appel- 
lants claimed  that  the  decree  ought  to  be  reversed,  because,  if 
any  case  was  made  by  the  bill  proper  for  the  interference  of  a 
court  of  chancery,  it  was  against  the  state  of  Ohio,  in  which 
case  the  circuit  court  could  not  exercise  jurisdiction.  The 
reasoning  of  the  chief  justice  upon  this  point  is  as  follows: 

*'  The  bill  is  brought,  it  is  said,  for  the  purpose  of  protecting 
the  bank  in  the  exercise  of  a  franchise,  granted  by  a  law  of  the 
United  States,  which  franchise  the  state  of  Ohio  asserts  a  right 
to  invade,  and  is  about  to  invade.  It  prays  the  aid  of  the  court 
to  restrain  the  officers  of  the  state  from  executing  the  law.  It 
is,  then,  a  controversy  between  the  bank  and  the  state  of  Ohio. 
The  interest  of  the  state  is  direct  and  immediate,  not  conse- 
quential. The  process  of  the  court,  though  not  directed  against 
the  state  by  name,  acts  directly  upon  it,  by  restraining  its  officers. 
The  process,  therefore,  is  substantially,  though  not  in  form, 
against  the  state,  and  the  court  ought  not  to  proceed  without 
making  the  state  a  party.  If  this  can  not  be  done,  the  court  can 
•not  take  jurisdiction  of  the  cause."  **  The  full  pressure  of  this 
argument,"  says  the  chief  justice,  '*  is  felt,  and  the  difficulties 
it  presents  are  acknowledged.  The  direct  interest  of  the  state 
in  the  suit,  as  brought,  is  admitted;  and,  had  it  been  in  the 
power  of  the  bank  to  make  it  a  party,  perhaps  no  decree  in  the 
cause  ought  to  have  been  pronounced,  imtil  the  state  was  before 
the  court.  But  this  was  not  in  the  power  of  the  bank.  The 
eleventh  amendment  of  the  constitution  has  exempted  a  state 
from  the  suits  of  citizens  of  other  states  or  aliens;  and  the  very 
difficult  question  is  to  be  decided,  whether,  in  such  a  case,  the 
court  may  act  upon  the  agents  of  the  state,  and  on  the  property 
in  their  hands." 


Jan.  1844.]  Michiqan  State  Bank  u  HAsnNoa  669 

"  The  state  of  Ohio  denies  the  existence  of  this  power,  and 
contends,  that  no  pieventiTe  proceedings  whatever,  or  proceed- 
ings  against  the  vexy  property  which  may  have  been  seised  by 
the  agent  of  a  state,  can  be  sustained  against  such  agent,  be- 
cause they  would  be  substantially  against  the  state  itself,  in 
violation  of  the  deventh  amendment  of  the  constitution.  The 
appellants  admit,  that  the  juziadiotion  of  the  court  is  not  ousted 
by  any  incidental  or  consequential  interest  which  a  state  may 
have  in  the  decision  to  be  made,  but  is  to  be  considered  as  a 
party  when  the  decision  acts  directly  and  immediately  upon  the 
state,  through  its  officers.  If  this  question  were  to  be  deter- 
mined on  the  authority  of  English  decisions,  it  is  beliered  that 
no  case  can  be  adduced,  where  any  person  has  been  considered 
as  a  party,  who  is  not  made  so  in  the  record." 

After  citing  many  instances  to  show  that  the  circuit  courts  of 
Che  United  States  would  exercise  jurisdiction  in  cases  where  a 
state  had  a  real  interest,  notwithstanding  the  inhibition  con- 
tained in  the  eleyenth  amendment  of  the  constitution,  the  chief 
justice  thus  states  the  opinion  of  the  court:  **  It  may,  we  think, 
be  laid  down  as  a  rule  which  admits  of  no  exception,  that,  in  all 
cases  where  jurisdiction  depends  on  the  party,  it  is  the  party 
named  in  the  record."  I  think  this  case  furnishes  an  unanswer- 
able argument  to  the  objection  taken  by  the  defendants  to  the 
jurisdiction  of  the  court,  grounded  on  the  allegation,  that  the 
state  is  substantially  the  party  in  interest.  For,  if  the  circuit 
court  of  the  United  States,  notwithstanding  the  positiye  restxio- 
tion  contained  in  the  amendment  referred  to,  could  assume 
jurisdiction  in  a  case  where  a  state  had  a  direct  and  immediate 
interest  in  the  event  of  the  suit,  I  know  of  no  reason  why  a 
court  of  chancexy  may  not,  in  a  proper  case,  exercise  a  like  juris- 
diction where  the  restraint  is  imposed,  not  by  the  constitution 
or  a  positive  law,  but  by  the  general  principles  of  the  public  or 
municipal  law.  If,  in  the  case  from  which  I  have  freely  quoted, 
the  circuit  court  of  the  United  States,  upon  the  facts  disclosed 
in  the  bill,  could  interpose,  by  injunction,  and  finally  decree 
restitution  of  money  in  the  actual  custody  of  the  treasoxer  of  the 
state  of  Ohio,  I  know  of  no  reason  why  tbe  court  of  chancexy  in 
this  state  might  not  exercise  jurisdiction  in  the  present  case, 
and  giant  the  relief  prayed  for,  if  warranted  by  the  facts  stated 
in  the  bill,  and  which  are  admitted  by  the  demurrer. 

In  the  case  last  cited,  the  appellants  claimed,  also,  that  the 
appeal  ought  to  be  dismissed,  because  the  case  made  in  the  bill 
did  not  warrant  the  interference  of  a  court  of  chancexy.    *'  In 
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examining  this  question/'  the  chief  justice  lemarkB,  "it  is 
proper  that  the  court  should  consider  the  real  case  sad  its  actual 
eircumstanoes.  The  original  bill  prays  for  an  injunction  againsi 
Balph  Osbom,  auditor  of  the  state  of  Ohio,  to  restrain  him 
from  executing  a  law  of  that  state»  to  the  great  oppression  and 
injury  of  the  complainants,  and  to  the  destruction  of  rights  and 
privileges  conferred  upon  them  by  their  charter,  and  by  theeon- 
stitution  of  the  United  States.  The  true  inquiry  is,  whether  am 
injunction  can  be  issued  to  restrain  a  person,  who  is  a  state  offi- 
cer, from  performing  any  official  act  enjoined  by  statute,  and 
whether  a  court  of  equity  can  decree  restitution,  if  the  act  be 
performed.  In  pursuing  this  inquiry,  it  must  be  assumed,  for 
the  present,  that  the  act  is  unconstitutional,  and  furnishes  no 
authority  or  protection  to  the  officer,  who  is  about  to  proceed 
under  it.  This  must  be  assumed,  because,  in  the  arrangement 
of  his  argument,  the  counsel  who  opened  the  cause,  has  chosen 
to  reserve  that  point  for  the  last,  and  to  contend  that,  though 
the  law  be  void,  no  case  is  made  out  against  the  defendants. 
We  suspend,  also,  the  consideration  of  the  question,  whether 
the  interest  of  the  state  of  Ohio,  as  disclosed  in  the  bill,  shows 
a  want  of  jurisdiction  in  the  circuit  court,  which  ought  to  have 
arrested  its  proceedings/'  *'  The  sole  inquiry,  for  the  present, 
is,  whether,  stripping  the  case  of  these  objections,  the  plaintiffii 
below  were  entitled  to  relief  in  a  court  of  equity,  against  the 
defendants,  and  to  the  protection  of  an  injunction.  The  appel- 
lants expressly  waive  the  extravagant  proposition  that  a  void  act 
can  afford  protection  to  the  person  who  executes  it,  and  admit 
the  liability  of  the  defendants  to  the  plaintiffs,  to  the  extent  of 
the  injury  sustained,  in  an  action  at  law.  The  question,  then, 
is  reduced  to  the  single  inquiry,  whether  the  case  is  cognizable 
in  a  court  of  equity."  After  reviewing  the  facts  of  the  case, 
and  the  causes  which  justify  courts  of  equity  in  interposing 
their  authority  for  the  protection  of  private  rights,  the  chief 
justice  proceeds  to  consider  the  objection  nmde  by  the  defend- 
ants in  the  court  below,  grounded  on  the  fact  that  the  party  in- 
terested was  not  before  the  court,  a&d  that,  therefore,  the 
court  could  make  no  decree.  Upon  this  point  he  says:  "  If  the 
state  of  Ohio  could  have  been  made  a  party  defendant,  it  can 
scarcely  be  denied,  that  this  would  be  a  strong  case  for  an  in- 
junction. The  objection  is,  that,  as  the  real  party  can  not  be 
brought  before  the  court,  a  suit  can  not  be  sustained  against 
the  agents  of  that  party;  and  cases  have  been  cited  to  show 
that  a  court  of  chancery  will  not  make  a  decree,  unless  all 
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those  who  are  snbstantiallj  interested,  be  made  parties  to  the 
suit." 

''  This  is  certainly  tme,  where  it  is  in  the  power  of  the  plaint- 
iff to  makfi  them  parties;  bnt  if  the  person  who  is  the  real  prin- 
cipal, the  person  who  is  the  tme  source  of  the  mischief,  by  whose 
power  and  for  whose  advantage  it  is  done,  be  himself  above  the 
law,  be  exempt  from  all  judicial  process,  it  would  be  subrersive 
of  the  best  established  principles,  to  say  that  the  laws  could  not 
afford  the  same  remedies  against  the  agent  employed  in  doing 
the  wrong,  which  they  would  afford  against  him,  could  his  prin- 
cipal be  joined  in  the  suit.  It  is  admitted,  that  the  privilege  of 
the  principal  is  not  communicated  to  the  agent;  for  the  appel- 
lants acknowledge  that  an  action  at  law  would  lie  against  the 
itgent,  in  which  full  compensation  ought  to  be  made  for  the  in- 
jury. It  being  admitted,  then,  that  the  agent  is  not  privileged 
by  his  connection  with  his  principal,  that  he  is  responsible  for  his 
own  act,  to  the  full  extent  of  the  injury,  why  should  not  the 
preventive  power  of  the  court  also  be  applied  to  him  ?  Why 
may  it  not  restrain  him  from  the  commission  of  a  wrong,  which 
it  would  pimish  him  for  committing?  We  put  out  of  view  the 
eharacter  of  the  principal  as  a  sovereign  state,  because  that  is 
made  a  distinct  point,  and  consider  the  question  singly  as 
respects  the  want  of  parties.  Now,  if  the  party  before  the  court 
would  be  responsible  for  the  whole  injury,  why  may  he  not  be 
restrained  from  its  commission,  if  no  other  party  can  be  brought 
before  the  court?"  Again:  ''Will  it  be  said,  that  the  action  of 
trespass  is  the  only  remedy  given  for  this  injury  ?  dan  it  be 
denied,  that  an  action  on  the  case,  for  money  had  and  received 
to  the  plaintiff's  use,  might  be  maintained  ?  We  think  it  can 
not;  and  if  such  an  action  might  be  maintained,  no  plausible 
reason  suggests  itself  to  us,  for  the  opinion,  that  an  injimction 
may  not  be  awarded  to  restrain  the  agent  with  as  much  pro- 
priety as  it  might  be  awarded  to  restrain  the  principal,  could 
the  principal  be  made  a  party." 

This  opinion  establishes  the  following  propositions:  1.  That 
the  rule  which  prohibits  a  court  of  chancery  from  making  a  de- 
cree, until  all  those  who  are  substantially  interested,  be  made 
parties  to  the  suit,  is  inapplicable  to  a  case,  when  it  is  not  in  the 
power  of  the  complainant  to  make  them  parties.  2.  If,  in  such 
a  case,  the  defendant  be  a  mere  agent,  and  not  privileged  by  his 
connection  with  his  principal,  and  would  be  responsible  in  a 
court  of  law  for  the  whole  injury,  the  preventive  power  of  a 
eourt  of  chancery  may  be  applied  to  him  in  a  proper  case.    8. 

Ax.  Dbo.  Vol.  ZLI->M 


562  Michigan  State  Bank  v.  HA£riTNG&         [ABch. 

That  if  an  action  of  trespass  would  have  lain  against  the  defend* 
ants  in  that  case,  then  ease  would  also  Jie  for  money  had  and 
received. 

And  with  respect  to  the  cixcomstanoes  which  would  authorize 
an  injunction,  the  chief  justice  decides,  that  it  will  issue:  1.  To 
restrain  an  agent  from  paying  orer  to  his  principal,  if  that  prin- 
cipal would  not  be  amenable  to  the  Liw.  2.  In  cases  where  the 
agent  could  not  make  compensation  for  the  injury.  8.  In  cases 
where  the  injury  would  be  irreparable. 

Applying  to  the  case  before  them,  these  principles,  the  su- 
preme court  of  the  United  States  determined  that,  as  the  de- 
fendants took  and  held  the  money  in  controTersy,  without  au- 
thority, and  would  be  liable  for  the  whole  amount  in  an  action 
at  Liw,  the  remedy  by  bill  in  equity  was  apt  and  proper;  and  de- 
creed restitution.  Believing  then,  that  the  case  of  Osbom  y.  The 
Bank  of  (he  United  States  establishes  incontrovertibly  the  right 
of  the  court  of  chancery  to  take  jurisdiction  of  the  present  case, 
notwithstanding  the  state  is  a  party  in  interest;  and  that  its 
jurisdiction  is  not  ousted  for  the  reason  that  the  state  is  not, 
and  can  not  be  made  a  party;  it  only  remains  for  us  to  deter- 
mine, whether,  in  the  exercise  of  its  jurisdiction,  the  court  ought 
to  make  a  decree  against  the  defendants.  This  brings  me  to  an 
examination  of  the  merits  of  the  case. 

3.  Whether  the  complainants  are  entitied  to  relief,  must  de- 
pend upon  the  facts  stated  in  the  bill,  and  which  are  admitted  by 
the  demurrer.  These  facts  are  somewhat  complicated,  and  it 
would  saTor  of  affectation  not  to  admit  that  the  Liw  arising  upon 
the  facts  is  inyolved  in  some  obscurity,  arising,  principally,  from 
the  misapplication  of  well-established  general  prindides,  by 
elementary  writers,  and  in  adjudged  cases.  To  proceed  under- 
standingly,  it  becomes  necessary  to  examine  and  determine,  with 
accuracy,  the  true  legal  import  of  the  agreement  entered  into 
between  the  complainants  and  the  commissioners  or  agents  ap- 
pointed by  the  state,  to  effect  a  settiement  with  the  Michigan 
State  Bank,  in  order  to  define  the  l^gal  rights  of  the  parties  to 
that  agreement.  By  referring  to  the  indenture,  it  appears  that 
the  bank,  for  the  purpose  of  settling  with  the  state,  assigned  to 
Eurotas  P.  Hastings,  auditor  general,  Robert  Stuart,  state  trea- 
surer, and  Thomas  Rowland,  secretary  of  state,  all  the  interest 
in  and  to  the  property,  real  estate,  choses  in  action,  etc.,  men- 
tioned and  set  forth  in  a  schedule  annexed  to  the  indenture,  and 
constituted  the  said  Hastings,  Stuart,  and  Rowland,  or  such 
other  persons  as  the  legislature  might  appoint,  their  attorneys. 
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to  sell,  oonvey,  and  alien,  lease,  assign,  collect,  seoure,  com- 
mute, and  compromise  the  property  and  demands  in  the  said 
schedule  described,  in  their  own  names  or  in  the  name  of  the 
bank,  ratifying  and  confirming  all  their  lawful  acts  and  doings. 
The  bank  also  covenanted  with  the  said  commissioners,  to  grant 
to  them,  their  agent  or  attorney,  access  to  such  books  and  papers 
connected  with  the  property  and  demands  aforesaid  as  might  be 
in  their  possession,  etc. 

In  consideration  of  which,  the  commissioners  on  their  part 
agreed  to  receive  the  said  property  mentioned  in  the  schedule 
annexed  to  said  assignment,  in  full  payment  and  satisfaction  of 
all  debts  and  liabilities  of  the  bank  to  the  state,  and  did,  in  and 
by  said  indenture,  acquit  and  discharge  the  bank  from  all  claims, 
debts,  dues,  and  demands  against  them  and  in  favor  of  the  state, 
and  from  all  liability  thereon.     The  following  clause  then  ap- 
pears in  the  indenture:  ''And  it  is  hereby  understood  by  and 
between  the  parties  of  the  first  and  second  part,  that  the  assign- 
ment of  the  property  and  effects  contained  in  said  schedule  A., 
is  made  upon  and  subject  to  the  express  condition,  that  the  state 
of  Michigan  shall  indemnify  and  save  harmless  the  parly  of  the 
first  part  and  their  grantors,  immediate  and  remote,  from  and 
against  the  claims  and  liabilities  hereinafter  specified,  forever, 
viz. :  a  certain  bond  and  mortgage  executed  by  the  party  of  the 
first  part,  to  the  Bank  of  Michigan,  upon  their  banking-house 
and  lot,  this  day  conveyed  by  the  party  of  the  first  part,  to  the 
auditor  general,  subject  to  said  mortgage,  upon  which  there  re- 
mains unpaid  the  principal  sum  of  eleven  thousand  two  hundred 
and  ten  dollars;  also  a  certain  bond  and  mortgage  executed  by 
Lansing  B.  Mizner  to  James  H.  Wood,  dated  October  19,  1838, 
on  a. house  and  lot  this  day  conveyed  by  the  party  of  the  first 
part,  to  the  auditor  general,  subject  to  said  mortgage,  upon 
which  the  principal  sum  of  one  thousand  five  hundred  dollars 
remains  unpaid;  also,  a  certain  bond  and  mortgage,  executed  by 
Eurotas  P.  Hastings  to  William  W.  Miller,  upon  lots  8,  9,  54, 
and  55,  in  section  4  in  the  city  of  Detroit,  this  day  conveyed  by 
the  party  of  the  first  part,  to  the  auditor  general,  upon  which 
the  principal  sum  of  ten  thousand  dollars  remains  unpaid;  also, 
all  and  sundry  claims  by  and  in  favor  of  attorneys  and  agents, 
for  professional  services  and  disbursements,  in  and  about  the 
collection  and  securing  of  all  or  any  of  the  demands  set  forth  in 
said  schedule  A.,  which  have  accrued,  or  may  hereafter  accrue, 
upon  any  collateral  securities  transferred  to  the  state  of  Michi- 
gan, and  more  particularly  set  forth  in  schedule  B.,  hereunto 
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•anezed."  Such  was  the  agreement  between  the  bank  and  the 
<xnnmi88ioner8  appointed  by  the  state.  That  agreement  may  in 
flhort  be  thns  stated.  In  consideration  of  a  debt  of  fi^e  hundred 
thousand  doUars,  which  the  complainants  acknowledge  to  be 
due  by  them  to  the  state  of  Michigan ,  they  actually  assigned  and 
conveyed  to  the  defendants,  the  agents  of  the  state,  property 
appraised  at  the  snm  of  over  six  handled  thousand  doUars;  bat 
the  assignment  abd  conveyance  was  made  by  the  complainants, 
apon  the  express  condition,  that  the  state  should  indemnify  and 
aafe  harmless  the  bank  from  certain  liabilities,  etc.,  expressed  in 
ttie  condition. 

Waiving  the  consideration  of  the  question,  as  to  the  authority 
of  the  commissioners,  to  make  the  agreement,  it  purports  on  its 
face,  to  be  an  assignment,  by  the  complainants,  to  the  defend- 
ants, of  certain  real  estate  and  choses  in  action,  founded  on  a 
valuable  consideration;  but  subject  to  a  certain  condition.  What 
then  is  a  condition,  and  what  are  its  legal  effects?  Estates  upon 
oondition  are  such  as  have  a  qualification  annexed  to  them,  by 
which  they  may,  upon  the  happening  of  a  particular  event,  be 
created,  or  enlarged,  or  destroyed:  3  Kent's  Com.  120;  Oo.  litt 
201.  The  following  definition  is  more  full  and  satisbctory:  "A, 
condition  is  a  restriction,  or  a  qualification  annexed  to  a  con- 
veyance of  lands,  whereby  it  is  provided  that  in  case  a  particu- 
lar event  does  or  does  not  happen,  or  in  case  the  grantee  does  or 
omits  to  do  a  particular  act,  an  estate  shall  commence,  be  en- 
larged, or  defeated:"  2  Cru.  Dig.  2.  Littleton  divides  them  into 
two  classes:  1.  Estates  upon  condition  implied,  or  in  law;  and 
2.  Estates  upon  condition  express  or  in  deed:  litt.,  sec.  326. 
The  condition  in  the  case  before  us  belongs  to  the  second  class, 
and  is  a  condition  express,  or  in  deed.  The  right  to  annex  a 
oondition  to  a  conveyance,  results  from  the  power  of  alienation; 
and  this  power  of  alienation  is  an  incident  to  the  right  of  prop- 
erty. If  then,  that  condition  be  precedent,  and  the  act  upon 
which  the  estate  dex>ends  be  not  performed,  the  estate  does  not 
vest;  but  if  the  condition  be  subsequent,  the  estate  does  vest, 
and  will  continue  to  vest  until  defeated  by  a  failure  on  the  part 
of  the  grantee  to  perform  the  condition  annexed  to  the  estate; 
or,  in  other  words,  until  there  is  a  breach  of  the  condition.  U, 
for  instance,  a  person  have  an  estate  in  fee  subject  to  a  condi- 
tion, he  may  convey  or  devise  the  same,  and  the  grantee  or  de- 
visee will  continue  to  hold  as  though  no  qualification  had  been 
annexed;  but  until  the  condition  be  performed,  the  estate  is 
liable  to  be  defeated;  unless,  indeed,  the  performance  of  the  con- 
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dition  become  impossible,  by  the  act  of  Gk>d,  or  of  the  individnal' 
i^ho  imposes  it.  **  For  if  a  condition  annexed  to  lands  be  possi- 
ble at  the  making  of  the  condition,  and  become  impossible  bj 
the  act  of  God,  yet,  the  estate  of  the  feoffee  shall  not  be  avoided  /* 
Co.  lit.,  sec.  334.  ''And  so  it  is  in  case  of  a  feoffinent  in  fee 
with  a  condition  subsequent  that  is  impossible;  the  estate  of  the 
feoffee  is  absolute.  And  he  that  entereth  for  a  condition  broken 
shall  be  seised  in  his  first  estate,  or  of  that  estate  which  he  had 
at  the  time  of  the  estate  made  upon  condition:"  Id.,  sec.  325. 

Having  shown,  1.  That  there  was  in  this  case  a  condition  sub- 
sequent annexed  to  the  estate;  and,  2.  The  effect  of  a  breach  of 
such  condition;  it  only  remains  for  me  to  inquire,  whether  there 
has  been  a  breach  of  the  condition  annexed  to  the  estate  granted 
by  the  complainants  to  the  defendants,  and  if  so,  whether  the 
&cts  stated  in  the  bill  will  warrant  a  court  of  equity  in  granting 
the  relief  prayed  for;  or,  if  there  has  been  no  actual  breach 
of  the  condition,  whether,  under  all  the  circumstances,  a  court 
of  equity  should  hold  the  estate  in  the  hands  of  the  defendants^ 
subject  to  the  payment  of  the  debts  mentioned  in  the  condition. 

But  before  entering  upon  the  discussion  of  this  branch  of  the 
case,  it  may  not  be  considered  unimportant  to  refer  to  a  few  ad- 
judged cases,  to  show  how  inflexibly  courts  have  adhered  to  the 
principle  laid  down  by  elementary  writers,  that  upon  breach  of 
a  condition,  the  estate,  whether  real  or  personal,  reverts  to  him 
by  whom  the  condition  was  annexed.  A.  and  B.,  tenants  in 
common  of  land,  sold  the  wood  growing  thereon,  with  a  pro- 
viso that  it  should  be  taken  from  the  land  within  two  years.  B. 
then  conveyed  his  interest  in  the  land  to  A.  The  purchaser  of 
the  wood  transferred  his  right  thereto  to  C,  who  had  no  notice 
of  the  proviso  as  to  the  time  of  taking  it  away.  C.  cut  the  wood, 
but  did  not  remove  it  within  two  years.  Held,  that  the  property 
in  the  wood  reverted  to  A.,  and  that  C.  could  not  recover  of  him 
pay  therefor,  nor  pay  for  cutting  it:  Kemble  v.  Dresner,  1  Metc» 
271  [35  Am.  Dec.  364].  S.  and  D.  entered  into  a  written  con-- 
tract,  by  which  the  former  agreed  to  sell,  and  the  latter  to  pui^ 
chase,  a  canal  boat  for  three  hundred  dollars,  provided  that 
amount  should  be  paid  by  D.  in  freighting  wheat  and  flour  on 
the  canal  under  the  direction  of  S.  Held  a  conditional  sale,  and 
that  no  property  vested  in  D. ,  which  could  be  sold  imder  a  fi^ 
fa.  against  him,  until  the  purchase  money  was  fully  paid.  Under 
a  bcma  fide  contract  of  this  nature,  the  vendee  is  entitled  to  the 
possession  of  the  thing  sold  for  the  purpose  of  paying  for  it  in 
the  manner  stipulated;  but  it  is  to  be  thus  possessed  as  the  prop- 
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erty  of  the  vendor  until  the  condition  of  payment  is  fulfilled: 
Strong  t.  Taylor,  2  Hill,  826.  Chief  Justice  Nelson,  in  deUyering 
the  opinion  of  the  court,  says:  **  The  right  of  Dubois  rested  in 
contract  and  contract  only,  by  yirtue  of  which,  he  might,  at  a 
future  day,  acquire  an  interest  in  the  property,  but  till  the  ful- 
fillment of  the  condition,  or  payment  of  the  purchase  money,  in 
the  mode  pointed  out  by  the  contract,  nothing  passed."  The 
same  doctrine  is  fully  sustained  by  Mr.  Justice  Story  in  the  case 
of  ly  WoI/y.  BabbeU,  4  Mason,  289;  and  by  Mr.  Justice  Waahing- 
ton,  in  the  case  of  Copland  t.  Bosquet^  4  Wash.  0.  0.  598.  See 
also  the  case  of  Lawrence  y.  Oifford^  17  Pick.  866;  and  the  case 
of  Haggerty  y.  Palmer y  6  Johns.  Ch.  487. 

In  ilie  case  last  cited,  it  appeared  that  goods  were  sold  in  the 
city  of  New  York,  to  be  paid  for  in  approved  indorsed  notes, 
and  it  was  the  usage  in  that  city  when  goods  were  sold,  for  the 
vendor  to  deliver  them  to  the  buyer  when  called  for,  and  to 
send  for  the  notes.  The  vendee,  after  he  had  received  the 
goods,  and  before  he  was  called  upon  for  the  notes,  according 
to  the  terms  of  the  sale,  stopped  payment  and  assigned  over  the 
goods,  with  other  property,  to  pay  certain  creditors.  Held,  by 
Kent,  Chancellor,  that  the  delivery  of  the  goods  by  the  vendors, 
was  conditional;  that  the  vendee  was  a  trustee  for  them  until  the 
notes  were  delivered;  and  that  the  assignment  lyy  the  vendee 
was  voluntary  and  fraudulent,  and  did  not  defeat  the  equitable 
lien  of  the  vendors.  In  JBussey  v.  ITiomUm,  4  Mass.  405  [8 
Am.  Dec.  224],  it  was  held,  that  if  A.  contracts  to  sell  certain 
goods  to  B.,  on  a  credit,  with  a  condition  that  B.  shall  furnish 
a  surely  for  the  price,  and  delivers  the  goods  without  such 
surely  furnished,  but  declaring  that  he  should  not  oonsidfir 
them  sold  tmtil  the  security  should  be  given,  the  property  re- 
mains in  A.,  notwithstanding  such  delivery.  These  cases  con- 
tain  a  full  and  ample  recognition  of  the  rule  laid  down  in  2 
Kent's  Com.  497.  I  now  refer  to  the  case  of  Oray  v.  BUmohard^ 
8  Pick.  284,  to  show  the  strictness  of  the  principle  where  con- 
ditions are  annexed  to  a  conveyance  of  real  estate.  **  The  de- 
mandant, being  owner  of  a  parcel  of  land  with  a  dwellings 
house  thereon,  adjoining,  on  the  north,  to  land  with  a  dwelling- 
house  thereon  belonging  to  his  sister,  facing  to  the  south, 
conveyed  to  the  tenant's  grantor  in  fee  simple,  *  provided,  how- 
ever, this  conveyance  is  upon  the  condition,  that  no  windows 
shall  be  placed  in  the  north  wall  of  the  house  aforesaid,  or  of 
any  house  to  be  erected  on  the  premises,  within  thirty  years 
from  the  date  hereof.'    After  the  sister  has  conveyed  her  land 


Jan.  1844.]  MICHIGAN  State  Bank  v.  Eastings.  567 

to  a  stranger,  the  tenant  mortgages  by  deed  reciting  the  forego- 
ing provision,  and  afterward,  while  remaining  in  possession, 
makes  windows  in  the  north  wall.  Held,  that  the  above  clause 
was  a  condition,  and  that  such  breach  of  it  worked  a  forfeiture 
of  the  estate,  and  gave  the  demandant  a  right  to  re-enter."  The 
decisions  are  all  based  upon  the  general  rule,  "  that  when  a 
man  hath  a  thing,  he  may  condition  with  it  as  he  will;"  and  the 
duty  of  courts  is  to  expound  and  give  effect  to  all  lawful  con- 
tracts made  between  parties,  and  not  to  make  contracts  for 
them. 

The  question  now  recurs,  has  there  been  a  breach  of  the  con- 
dition annexed  to  the  estate  granted  by  the  complainants  to  the 
defendants,  for  the  use  of  the  state?  The  bill  alleges  that  the  state 
has  never  paidi  or  in  any  way  satisfied  the  bond  and  mortgage 
executed  by  the  complainants  to  the  Bank  of  Michigan,  but  has 
permitted  the  mortgage  to  be  foreclosed,  and  the  banking-house 
to  be  sold  at  a  very  great  sacrifice,  and  much  below  its  real 
value,  and  has  refused  to  pay  off  and  satisfy  the  balance  of  sev- 
eral thousand  dollars  due  upon  the  said  bond  and  mortgage, 
and  that  the  complainants  are  threatened  with  a  suit  upon  the 
said  bond  for  the  balance  due  thereon,  by  the  owner  thereof, 
which  bond  the  state  was  bound  and  obliged  to  have  paid  long 
since;  that  the  state  is  insolvent,  etc. ;  and  that  they  have,  with- 
out avail,  endeavored  to  induce  the  state  to  comply  with  the 
terms  of  the  agreement  entered  into  as  aforesaid.  I  have  al- 
ready said  that  the  words  in  the  last  clause  of  the  agreement, 
import  a  condition;  a  condition  imposed  by  the  grantors.  But 
the  clause  also  imports  a  covenant  or  agreement  on  the  part  of 
the  state  to  indemnify.  Suppose,  therefore,  that  no  words  had 
been  employed  creating  a  condition,  could  the  complainants,  in 
a  court  of  law,  upon  proof  of  the  facts  stated  in  the  bill,  have 
maintained  an  action  upon  the  covenant  ?  I  apprehend  that  they 
could  not,  for  the  reason  that  the  facts  proved  would  not  estab- 
lish a  breach  of  the  covenant;  and,  at  law,  there  can  be  no  dam- 
ages without  an  injury.  The  mere  allegation  that  the  com- 
plainants are  threatened  with  a  suit  at  law  upon  the  bond,  to 
recover  the  balance  that  may  be  due  on  it,  would  be  insufficient 
to  justify  a  recovery.  In  other  words,  a  party  can  not  recover 
upon  a  covenant,  or  bond  to  indemnify,  unless  he  has  been 
actually  damnified.  There  being,  then,  no  actual  breach  of  the 
condition  by  the  state,  the  complainants  could  not  sustain  a 
suit  at  law,  and  for  the  same  reason,  the  property  assigned  to 
the  defendants  does  not  revert  to  the  complainants.     ''  Condi- 
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tions  sabsequent  (says  Chancellor  Kent,  4  Com.  129)»  are  not 
fayoied  in  law,  and  are  consfemed  strictly,  because  they  tend  to 
destroy  estates;  and  the  rigorous  exaction  of  them  is  a  spedea 
of  9ummum  jvs,  and  in  many  cases  hardly  reconcilable  with 
consdenoe."  See,  also,  Co.  lit.  205  b,  219  b,  and  8  Co.  90  b. 
I  do  not  of  course  mean  to  be  understood  as  saying,  that  the 
exaction,  in  this  case,  would  be  unconscientious.  Admitting, 
howeyer,  that  there  had  been  a  breach  of  the  condition  on  the  part 
of  the  state,  a  court  of  equity  would  not  lend  its  aid  to  diyest  an 
estate  for  the  breach  of  a  condition  subsequent,  although  that 
aid  will  sometimes  be  extended  to  reUeye  against  such  a  con- 
dition: 4  Eenfs  Com.  130.  It  is  to  be  obs^nred  here,  that  the 
agreement  on  the  part  of  the  state,  was  not  to  pay,  as  is  sup- 
posed in  that  portion  of  the  bill  last  quoted.  The  allegation  is, 
"  that  the  state  has  refused  to  pay  and  satisfy  the  balance  of 
seyeral  thousand  dollars,"  etc.,  *'  which  the  state  was  bound 
and  obliged  to  pay,"  etc. ;  but  the  agreement  was  simply  to  in- 
demnify. If  the  agreement  on  the  part  of  the  state  had  been 
to  pay,  the  case  would  haye  been  stripped  of  many  of  the  diffi- 
culties by  which  it  is  surrounded. 

It  follows,  therefore,  that  if  the  complainants  are  entitled  to 
any  relief,  that  relief  must  be  founded  upon  other  facts  disclosed 
in  the  bill,  and  not  upon  the  ground  that  there  has  been  a 
breach  on  the  part  of  the  state,  of  the  last  clause  in  the  in- 
denture. It  is  claimed  that  a  court  of  equify  has  jurisdiction  of 
the  case,  and  power  to  grant  the  relief  prayed  for,  on  two  dis- 
tinct grounds.  1.  It  is  contended  that  the  yendor  of  land  has 
a  lien  on  the  land  for  the  amount  of  the  purchase  money,  not 
only  against  the  yendee  himself,  his  heirs,  and  other  priyies  in 
estate,  but  also  against  subsequent  purchasers  haying  notice  that 
the  purchase  money  remains  unpaid.  2.  That  the  court  will  com- 
pel a  specific  performance  of  a  contract  to  indemnify  and  saye 
harmless,  although  no  damages  haye  actually  been  sustained. 

No  principle  is  now  better  settled  than  that  the  yendee  <rf 
lands  becomes  a  trustee  to  the  yendor  for  the  purchase  money, 
or  so  much  as  remains  impaid.  2  Story's  Eq.  463, 464, 465.  In 
such  a  case  the  trust  is  implied,  and  arises  from  what  are  called 
equitable  liens,  of  which  courts  of  equity  alone  take  cognizance. 
Such  liens  exist  independently  of  any  express  agreement,  and 
courts  of  equify  enforce  them,  on  the  principle  that  a  person 
haying  gotten  the  estate  of  another,  ought  not  in  conscience,  as 
between  them,  to  be  allowed  to  keep  it,  and  not  pay  the  con- 
nderation  money.    The  Boman  law  declared  the  lien  to  exist 
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in  natozal  justioe;  and  this  principle,  which  is  now  engrafted 
in  the  equity  jurispradence,  both  of  England  and  this  country, 
was  borrowed  from  the  ciTil  law.    By  that  law,  the  rule  was 
equally  applied  to  the  sale  of  movable  and  of  immoTable  property: 
Id.  408.    In  England,  however,  the  lien  is  usually  confined  to 
eases  of  the  sale  of  immovables,  and  does  not  extend  to  movables 
where  there  has  been  a  transfer  of  possession.    It  is  insisted 
that  an  equitable  lien  exists  in  this  case,  for  the  reason  that  the 
covenant  on  the  part  of  the  state  to  indemnify,  constituted  part 
of  the  consideration  for  the  sale  by  the  complainants  of  the. 
property  mentioned  in  the  assignment.    Admit  this  to  be  true, 
yet  it  is  difficult  to  perceive  how  a  lien  can  exist  before  a  breach 
of  the  Covenant  to  indemnify.    It  may  be  that  a  recovery  can 
not  be  had  against  the  bank  by  the  person  holding  the  bond, 
and  if  so,  it  is  quite  clear  that  no  Uen  would  exist.    Whether  a 
lien  exists,  then,  must  depend  upon  a  contingency  which  may 
never  happen.    We  are  not  to  presume  that  a  suit  will  be  insti- 
tuted on  the  bond;  much  less  are  we  to.presume  that  a  recovery 
will  be  had.     It  will  be  time  enough  to  enforce  a  lien,  when 
that  lien  attaches,  and  it  certainly  cannot  attach  in  the  present 
case,  unless  the  couaplainants  are  damnified.    Equity  will  not 
raise  a  debt  against  the  agreement  of  the  parties,  which  agree- 
ment did  not  contemplate  a  debt  or  obligation  until  the  com- 
plainants were  damnified.     The  debt  being  raised,  equity  might 
direct  the  property  assigned  to  the  defendants  to  be  held  as 
security  for  its  payment;  or,  in  other  words,  consider  the  debt 
due  by  the  vendee,  as  a  debt  due  by  the  property.     Courts  of 
equity  have  applied  the  doctrine  of  equitable  liens  with  great 
liberality,  but  I  have  in  vain  sought  for  a  case  which  would 
justify  the  application  of  the  principle  to  the  present  case. 
The  whole  argument  of  the  complainants  is  based  ux>on  facts 
that  are  assumed,  and  not  upon  facts  as  they  actually  exist. 
There  is  no  agreement  on  the  part  of  the  state  to  pay  and 
satisfy  the  bonds  and  mortgages  mentioned  in  the  last  clause  of 
the  indenture,  but  simply  an  agreement  to  indemnify.     The 
legal  liability  of  a  covenantor  in  the  first  case  depends  upon  no 
contingency — ^in  the  latter  case  it  does.    This  distinction  is 
obvious,  and  is  recognized  in  all  the  adjudged  cases  on  the 
subject.    I  shall  forbear  entering  into  an  examination  of  those 
cases,  as  they  have  been  fully  considered  in  the  opinion  delivered 
by  my  brother  Goodwin,  in  the  case  of  Wheelock  v.  Bice^  1  Doug. 
267.    An  equitable  lien,  therefore,  does  not  exist,  upon  the 
lacts  disclosed  in  the  bill  of  complaint  in  this  cause. 
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Bui,  aeocmdly,  can  the  oouri  enf oroe  the  agieement  to  xndeni* 
nify?    It  is  well  settled  that  **  coortB  of  equity  will  deecee  the 
specific  perfozmance  of  s  genenl  coTeosnt  to  indemnify,  al- 
tfaoagh  it  sounds  onlyin  damages,  npon  the  same  principle,  that 
the  court  entertains  faOls  quia  timeti**  2  Story's  Eq.  145.    The 
leading  case  in  this  coontiy  which  asserts  and  indicates  the 
jozisdiction  of  coorts  of  eqnify  in  soch  cases,  is  Champion  t. 
f^vum,  6  Johns.  Ch.  406  [10  Am.  Dec.  343].    This  case  the  conn- 
sel  for  the  complainants  oonsiderB  directly  in  point,  and  as  jns- 
» tifying  the  relief  asked  for  in  the  present  instance.    Let  ns  see 
how  this  fiew  is  sustained  by  the  case.    The  hill  was  filed  hj 
Henry  Champion  and  William  L.  Storrs;  and  the  administrators 
and  heirs  of  John  Paddock,  deceased,  against  John  Brown  and 
Jacob  Brown,  for  the  specific  performance  of  an  agreement,  made 
on  the  twenty-ninth  of  August,  1816,  by  which  Henry  Champion 
and  Lemuel  Storrs  agreed  to  sell  and  convey  to  Paddock  nine 
hundred  and  fifty-two  acres  of  land,  for  the  sum  of  eight  thou- 
sand dollais;  fire  hundred  dollais  to  be  paid  in  cash,  and  the 
residue  in  six  equal  annual  installments,  with  interest  annually. 
Paddock  died  intestate,  Noyember  16, 1816,  and  his  administm- 
tors  and  heirs,  being  unable  to  perform  the  contract,  for  want 
of  personal  assets,  on  the  first  of  June,  1818,  entered  into  an 
agreement  with  the  defendants,  by  which  the  latter  covenanted 
and  agreed,  "  that  they  would  take  up  and  cancel"  the  contract 
made  between  Champion  and  Storrs,  and  Paddock,  etc.,  by  the 
first  of  August  then  next,  or,  in  case  that  Champion,  the  snr* 
viTor  of  Lemuel  Storrs,  should  refuse  to  give  up  and  cancel  the 
said  contract,  then  the  defendants  covenanted  to  indemnify  and 
save  harmless  the  administrators  of  Paddock,  etc.,  from  all  dam- 
ages, costs,  charges,  and  expenses  which  they  might  sustain,  or 
be  put  to,  on  account  of  the  claims,  covenants,  and  agreements 
in  the  said  agreement  contained.    The  administrators  of  Pad- 
dock covenanted,  in  their  individual  capacities,  to  pay  to  the 
defendants  all  the  moneys  owing  to  them  from  J.  Paddock,  de- 
ceased.   Lemuel  Storrs  having  died,  all  his  interest  in  the 
contract  became  vested  in  William  L.  Storrs,  one  of  the  com- 
plainants.    Soon  after  the  agreement  between  the  administra- 
trators  of  Paddock  and  the  defendants,  the  latter  entered  into 
possession  of  the  land,  etc.    The  bill  prayed  for  a  discovery, 
and  that  the  defendants  might  be  decreed  specifically  to  perform 
the  agreement  between  Champion  and  Storrs  and  Paddock,  and 
for  their  indemnity;  the  heirs  offering  to  ratify  and  confirm  the 
conveyance  of  the  land  to  the  defendants  in  fee,  etc.    The  ohan- 
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oellor,  in  giying  his  opinion,  said,  that  the  first  and  leading  ques- 
tion was,  whether  the  bill  could  be  sustained  by  Champion  and 
Storrs,  as  yendois,  against  the  defendants,  claiTning  by  purchase 
under  the  Tendee.  The  chancellor  decided  this  question  in  the 
a£Brmatiye,  and  that  the  plaintiffs  had  a  lien  on  the  land  for  the 
purchase  money. 

The  next  question  was,  whether  the  plaintifh,  who  were  ad- 
ministrators of  Paddock,  were  entitled  to  any  remedy,  under  the 
bill,  upon  the  covenant  of  indemnity.  In  considering  this  ques- 
tion, the  chancellor  remarked,  that  the  administrators  were  not 
personally  liable  on  the  contract  of  their  intestate;  and,  as  they 
had  averred  they  had  no  assets,  it  was  not  perceived  how  they 
could  be  injured,  and  that  this  assertion  of  theirs  created  the 
great  difficulty  on  the  point;  and,  after  citing  several  cases  to 
show  that  equity  will  decree  the  performance  of  a  general  cove- 
nant of  indemnity,  though  it  sounds  only  in  damages,  upon  the 
principle  on  which  the  court  entertains  bills  quia  timely  he  fur- 
ther remarked,  that  in  the  case  before  him,  the  defendants,  by 
their  covenant  of  indemnity,  and  purchase  of  the  contract  be- 
tween Ohampion  and  Stotrs  and  Paddock,  undertook  to  relieve 
the  estate  of  Paddock  from  the  burden  of  that  contract.  This, 
said  the  chancellor,  is  the  true  intent  and  meaning  of  the  agree- 
ment between  the  administrators  and  the  defendants,  and  it  is 
as  just  that  they  should  be  decreed  to  clear  the  representatives 
of  Paddock,  from  the  charge  which  they  assumed  for  them,  as  it 
is  that  a  principal  debtor  should  exonerate  his  surety  before  suit 
brought,  and  not  leave  a  cloud  always  hanging  over  him.  After 
a  very  critical  examination  of  the  whble  agreement  between  the 
administrators  and  the  defendants,  the  chancellor  seems  to  have 
arrived  at  the  following  conclusion:  "That  the  defendants  in- 
tended to  stand  in  the  place  of  Paddock  (the  original  vendee), 
and  to  assume  the  payments  to  Champion  and  Storrs,  with  whicb 
the  estate  of  Paddock  stood  charged;"  that  **  this  was  the  good 
sense  and  meaning  of  this  covenant  of  indemnity.*'  A  decree 
was  accordingly  made  that  the  administrators  were  entitled  to  a 
specific  performance  of  the  covenants  on  the  part  of  the  defend- 
ants, and  to  an  assessment  of  damages  for  breach  thereof. 

The  leading  English  case  relied  upon  by  the  chancellor  in 
support  of  his  views,  is  BaneUmgh  v.  Hdyea,  1  Yem.  189.  The 
facts  in  that  case  were  as  follows:  "  Ilie  Earl  of  Banelaugh 
assigned  several  shares  of  the  excise  in  Ireland,  to  Sir  James 
Hayes,  and  Sir  James  covenanted  to  save  the  earl  harmless  in 
respect  to  that  assignment,  and  to  stand  in  his  place  touching 
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the  payments  to  the  king,  and  other  matters  that  were  to  be  per- 
formed by  him."  The  plaintiff  snggeetedin  the  bill,  that  he  had 
been  soed  by  the  king  for  twenty  thousand  pounds,  and  that  the 
defendant  ought  to  have  paid  it,  eto.  The  lord  keeper  decreed 
that  Sir  James  should  perform  his  coyenant,  and  that  a  master 
should  report  as  often  as  a  breach  occurred,  that  the  court 
might,  if  there  should  be  occasion,  direct  a  trial  at  law  in  a 
quanttim  dammJIoaiiujB.  The  lord  keeper  compared  it  to  the  case 
of  a  counter-bond;  where,  although  the  surely  is  not  troubled, 
yet  at  any  time  after  the  money  became  payaUe  on  the  original 
bond,  a  court  of  equity  will  decree  the  principal  to  pay  the  debt 
These  two  cases,  idthough  differing  in  respect  to  the  facts, 
were  deemed  to  be  governed  by  the  same  principles,  and  instead 
of  supporting  the  views  of  the  counsel  by  whom  they  were  cited, 
go  very  far,  I  think,  to  show,  that  the  present  case  does  not  fall 
within  the  principles  laid  down  either  by  the  lord  keeper  or 
Ohancellor  Kent.  In  the  case  of  Champion  t.  Brown,  the  chan- 
cellor says,  **  that  the  defendants  intended  to  stand  in  the  place 
of  Paddock,  and  to  assume  the  payments  to  Champion  and 
Storrs,  with  which  the  estate  of  Paddock  stood  charged,"  and 
that  '*  such  was  the  good  sense  and  meaning  of  the  covenant  of 
indemnity."  The  case  of  Bcmelaugh  v.  Hayes  states  that ''  Hayes 
was  to  stand  in  the  place  of  the  plaintiff,  touching  the  payments 
to  the  king."  The  covenants  in  those  cases,  we  are  bound  to 
presume,  justified  the  construction  put  upon  them;  if  so,  it 
would  be  difficult  to  perceive,  why,  upon  principle,  the  com- 
plainants were  not  entitled  to  the  relief  given  them.  But  does 
the  covenant  in  this  case  authorize  us  in  saying,  that  the  state 
intended  to  stand  in  the  place  of  the  bank,  and  assume  the  pay- 
ments of  the  several  bonds,  etc.,  mentioned  in  the  condition  to 
the  indenture?  or  that  the  state  by  the  terms  of  the  covenant 
was  to  stand  in  the  place  of  the  bank,  touching  the  payments  to 
the  Bank  of  Michigan  or  holders  of  the  bonds  ?  I  know  of  no 
rule  that  would  justify  me  in  putting  such  a  construction  upon 
the  covenant  in  this  case.  We  are  not  permitted  to  make  a  con- 
tract for  the  parties,  by  declaring  that  a  covenant  to  indemnify 
means  a  covenant  to  pay.  If  the  language  of  the  covenant, 
taken  in  connection  with  the  whole  agreement,  would  warrant 
such  a  construction,  we  should  feel  bound  so  to  construe  it;  but 
the  language  is  plain:  it  admits  of  but  one  construction;  and  we 
can  not  without  doing  violence  to  the  rules  of  law,  give  effect  to 
what  might  have  been  the  intention  of  the  parties.  We  must 
judge  of  that  intention  by  the  ag^^eement  itself.    But  if  we  could 
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BO  constme  the  indenture  as  to  intend  that  in  point  of  fact  the 
covenant  to  indemnify  meant  a  covenant  to  pay,  as  was  the  case 
in  Champion  v.  Brown  and  Banelaugh  v.  Hayes^  insuperable 
difficulties  would  be  interposed  in  the  way  of  granting  the  relief 
sought  for.  What  in  such  a  case  is  the  mode  of  relief,  and  the 
measure  of  damages?  The  mode  of  relief  is  by  a  proceeding 
directly  against  the  pariy  who  enters  into  the  covenant.  That 
party  in  the  present  case  is  the  state,  who  is  not  and  can  not  be 
made  a  parfy  to  the  suit.  The  measure  of  damages,  to  be  ascer- 
tained by  a  trial  at  law  in  a  quantum  damnificatua,  would  be 
the  actual  injury  growing  out  of  a  breach  of  the  covenant.  How 
can  such  a  trial  be  had  without  the  proper  parties  ?  Again,  it 
may  be  well  doubted,  whether  in  point  of  law,  there  is  such  a 
covenant  on  the  part  of  the  state  as  would  authorize  its  enforce- 
ment in  a  court  of  equity.  I  have  treated  the  case,  thus  far,  as 
though  the  covenant  was  not  inserted  in  the  indenture  as  a  con* 
dition  annexed  to  the  estate.  I  have  considered  it  as  though  it 
did  not,  of  itself,  constitute  the  condition;  and  it  may  be  ques- 
tionable, whether,  had  it  been  a  covenant  to  pay,  instead  of  a 
covenant  to  indemnify,  a  court  of  equity  would  decree  a  spedfio 
performance.  But  the  question  does  not  necessarily  arise,  and 
no  decision,  therefore,  is  called  for  on  this  point. 

It  was  urged  in  argument,  that  the  state  had,  by  a  solemn 
legislative  act,  rejected  the  condition,  and  it  was  asked  with  em- 
phasis, whether  the  state  could  thus  reject  the  condition  and 
still  bold  the  property?  The  answer  is,  that  the  state  can  not 
reject  the  condition,  and  hold  the  property;  and  that  a  breach  of 
the  condition  will  make  a  forfeiture  of  the  estate  granted.  But 
the  declaration  of  the  state,  that  it  rejects  the  condition,  does 
not,  of  itself,  constitute  a  breach  of  that  condition,  any  more 
than  the  declaration  of  an  individual  who  had  executed  a  bond 
conditioned  for  the  performance  of  covenants,  that  he  rejected 
the  condition,  would  constitute  a  breach  of  such  condition.  It 
is  not  in  the  power  of  a  legislature  to  convert,  by  a  legislative 
enactment,  a  conditional  estate,  into  an  absolute  one.  Such  an 
act  would  involve  a  violation  of  the  constitution  of  the  United 
States,  and  be  pronounced  nugatoiy  and  void.  If  a  breach  of 
the  condition  on  the  part  of  the  state  had  been  shown  in  the  bill, 
I  should  have  felt  bound  to  treat  the  act  directing  the  moneys 
arising  from  the  sale  of  the  assigned  assets,  to  be  appropriated 
towards  the  redemption  of  state  scrip,  as  a  violation  of  the  vested 
rights  of  the  complainants,  and  should  have  disregarded  its  pro- 
visions.   For,  a  breach  of  condition  once  established,  the  state 
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is  diTosted  of  all  ziglii  to  tbat  property;  it  would  at  once  revert 
to  the  oompIainantSy  and  any  act  of  the  legialatare  appropriating 
tbat  properly  to  a  public  nse,  in  a  manner  not  recognized  by  the 
constitution  or  laws  of  the  state,  would  be  void. 

Viewing  the  case  in  the  light  I  do,  it  has  become  unnecessary 
to  decide  some  questions  raised  by  counsel  in  argument,  and  in* 
Tolying  principles  of  vital  interest.  One  point,  however,  may 
need  a  passing  notice:  I  refer  to  the  position  assumed  by  coun- 
sel, that  the  legislature  had  a  right  to  reject  the  condition  an- 
nexed to  the  indenture,  in  the  event  that  the  commissioners  ex- 
ceeded their  authority  by  agreeing  to  the  condition.  Whether 
there  was  an  excess  of  power,  or  not,  it  is  unnecessary  to  deter- 
mine, and  can  have  no  influence  on  the  ultimate  decision  of  the 
rights  of  the  defendants  under  the  agreement.  They  had,  as  I 
have  already  intimated,  the  right  to  annex  the  condition.  The 
state  had  the  right,  if  there  was  no  authority  on  the  part  of  the 
commissionerB,  to  repudiate  their  acts.  This  the  state  did  not 
do.  By  acting  for  nearly  two  years  upon  the  agreement — by 
exercising  acts  of  ownership  over  the  property,  they  affirmed  the 
acts  of  their  agents,  whether  those  acts  were  originally  binding 
and  obligatory  or  not.  But  the  act  of  the  seventeenth  of  Febru- 
ary, 1842,  was  a  solemn  act  of  recognition— one  from  which  the 
state  can  not  escape.  That  part  of  the  act  rejecting  the  condi- 
tion, was  a  nullity;  it  is  a  declaration  without  any  meaning.  If 
it  would  not  be  competent  for  an  individual  to  separate  an  estate 
from  the  condition  annexed  to  it,  it  would  not  be  competent  for 
the  state  to  do  so.  What  would  be  the  effect  of  such  an  act? 
It  would  be  to  separate  two  things  which  in  their  nature  are  in- 
separable. In  the  language  of  the  law,  the  condition  is  autiax^ 
to  the  estate;  it  doth  always  attend  and  wait  upon  the  estate;  it 
is  knit  to  it.  For  this  court,  then,  to  affirm  that  such  a  power 
is  lodged  in  the  legislature,  would  be  to  affirm  that  that  clause 
in  the  constitution,  which  prohibits  a  legislature  bom  p^ymirig 
an  act  impairing  the  obligation  of  contracts,  is  a  mere  nullity. 

The  conclusion,  then,  of  my  mind  is,  1.  That  the  estate  granted 
by  the  complainants  to  the  defendants,  was  upon  condition;  2. 
That  whether  the  commissioners  on  the  part  of  the  state  had  the 
authority  or  not  to  annex  the  condition,  can  not  affect  the  legal 
rights  of  the  complainants  under  the  agreement;  for  the  reason, 
3.  That  the  state  has  ratified  and  affirmed  the  acts  of  the  com- 
missioners, and  is  bound  by  the  agreement  made  with  the  com- 
plainant; 4.  That  the  condition  in  the  last  clause  of  the  agree- 
ment veas  simply  to  indemnify;  6.  That  there  has  been  no  breach 
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by  the  ^tate  of  that  condition;  and,  6.  That  tbat  part  of  the  aol 
of  the  serenteenth  of  Febroaxy,  1842,  which  rejects  the  condition, 
18  a  mere  nullity,  and  of  no  efficacy  in  the  law. 
The  decree  of  the  chancellor  mnst  be  affirmed. 

QooDwis,  J.,  did  not  participate  in  the  dededon,  the canae hair- 
ing been  axgoed  before  he  took  his  seat  upon  the  bench 

Decree  affirmed. 

OoKPORAXM  Oeeabxib  OB  FB4iroBm  u  ▲  GoMTBAor:  See  note  to  .fiodhw 
T.  Lebanon^  85  Am.  Dec  471»  where  prior  oaeee  in  this  eeriee  axe  oolleoted. 

A  Stiatb  OAK  NOT  BB  SuBD  IN  HBR  owK  CouBT,  iinleas  theve  ie  an  en- 
aotment  of  the  legisUtnre,  proTiding  the  manner  and  in  what  ooorti  ahe  may 
be  loed:  Dkrine  ▼.  ffarvU^  18  Abl  Deo.  194. 

Tbb  rBiBOiPAL  GASB  IS  ciTXD  in  iSfeoTs,  AdnCr^  ▼.  SmiUht  2  Mioh.  240,  to  the 
point  that  the  vendor  of  lands  has  a  lien  upon  the  estate  sold,  for  the  pur- 
chase money;  and  that  in  administering  this  branch  of  equity  jmnspmdence^ 
ooorts  regard  the  vendee  in  the  light  of  a  trustee  to  the  vendor.  The  prinoi* 
pies  deoided  in  the  principal  case  are  restated,  explained,  and  affirmed  in  the 
ease  of  Michigan  State  Bank  v.  Hammtmd,  1  Dong.  627.  In  the  principal 
case  the  court  held,  that,  admitting  its  jurisdiction,  yet  relief  could  not  be 
extended  to  the  complainants,  for  the  obvious  reason  that  there  had,  in  fact, 
been  no  breach  of  the  condition  annexed  to  the  estate  granted  by  the  com- 
plainants to  the  defendants.  The  bill  in  this  case  of  Michigan  State  Bank  v. 
Hammond^  sets  forth  the  same  averments  as  the  bill  in  the  principal  case  (the 
parties  in  each  case  are  the  same),  with  the  additional  averment  that  the  bank- 
ing corporation  has  been  sued  on  one  of  the  liabilities  indemnified  against, 
and  a  Judgment  for  nine  thousand  six  hundred  and  ninety-nine  dollars  obtained 
against  it,  which  it  had  been  compelled  to  pay.  Upon  these  facts  the  court 
held  that  the  condition  subsequent  had  been  broken,  that  the  property  re- 
verted to  the  complainants,  and  the  state  ceased  to  have  any  legid  interest  in 
it;  that  the  possession  of  the  defendants  was  no  longer  the  possession  of  the 
state;  that  the  court  could  not  enforce  a  specific  performance  of  the  covenant 
of  indenmity,  because  this  could  only  be  done  in  a  proceeding  directly  against 
the  state,  which  could  not  be  sued  in  its  own  courts;  that  the  defendants  hold 
the  property  as  trustees  of  the  complainants  and  for  their  benefit^  and  that 
the  proceeds  in  their  hands,  or  so  much  of  it  as  may  be  necessary,  be  con- 
verted into  money  and  be  applied  toward  the  payment  of  the  damages  suf- 
fered by  the  complainants  as  prayed  in  their  bill,  upon  a  waiver  by  the  com- 
plainants of  the  forfeiture  growing  out  of  the  breach  of  the  condition. 


Prbsident  eto.  of  Bank  of  MiomoAir  t;.  NiLBek 

[1  DouaxjiM,  401.] 
CL4U8B  IN  A  GhARTBB  OF  A  Ck>BP0RATI0N  PsOVIDrNa   '<THAT  THB  LaNDS, 

Tbnbmxnts,  and  Hbbbditambmts,  which  it  shall  be  lawful  for  the  said 
oorporation  to  hold,  shall  be  only  such  as  shall  be  required  for  its  accom- 
modation in  relation  to  the  convenient  transacting  of  its  business,  or  such 
«s  shall  have  been  bona  fide  mortgaged  to  it  by  way  of  security,  or  eon* 
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v«j«d  to  tt  in  latiifttotion  of  debte*  prerioady  oontnuitod  in  ilio  oooxm  of 
iti  diwdingn,  or  poichawd  at  Hdeo  upon  Jndgmanta^  which  ■hall  have  hew 
obtained  for  such  debta,"  prohibita  it  from  baying  or  aelling  or  heoomiqg 
a  apecolator  in  lands. 

OORPOBATIOV    PBOHIBITKD  BT    ITS   GHABTXB  IBOM    DiALIllO  IH    BBAL  Bb- 

TAXB,  entwing  into  oontraoti  for  the  porchaae  and  aale  of  audi  prop- 
erty oontcary  to  its  chartflr,  can  not  oome  into  a  ooortof  equity  and  oom- 
pel  their  tpecifio  performanoe.  Equity  will  leave  the  paitieo  as  it  finds 
them. 

Bill  in  chanceiy,  brought  hj  the  bank,  to  compel  the  defend- 
ant to  a  spedfio  peifonnanoe  of  a  oontraot  enteied  into  by  him 
with  the  bank.  By  the  oontract»  the  complainants  bound  them* 
selves  to  obtain  a  good  and  sufficient  deed  of  certain  mill  prop- 
erty, and  conyey  to  the  defendant  three  nndivided  fourth  parts 
of  it  within  sixty  days  thereafter.  The  defendant  agreed  to 
execute  a  mortgage  for  the  purchase  money,  twenty-eight  thou- 
sand dollars,  upon  the  property  conyeyed  to  him,  and  upon  the 
remaining  interest  already  possessed  by  him  in  it  as  tenant  in 
common.  The  complainants  performed  their  part  of  the  con- 
tract, and  seek  to  compel  a  performance  by  defendant.  The  chan- 
cellor sustained  a  demurrer  to  the  bill.    Oomplainants  appeaL 

J.  F.  Joy,  for  the  complainants. 

A.  D.  Fnuer,  for  the  defendant. 

By  Court,  Felch,  J.  It  is  daamed  on  the  part  of  the  defend- 
ant, that  the  contract  set  forth  in  the  bill  was  such  as  it  was  not 
competent  for  the  complainants,  under  their  charter,  to  make; 
that  the  buying  and  selling  of  real  estate,  except  in  the  cases 
specified  in  their  charter,  is  not  within  the  scope  of  their  corpo- 
rate powers,  and  is  unlawful;  and  that,  the  performance  of  thia 
contract  involving  a  violation  of  law,  courts  of  equity  would  nol 
interfere,  or  lend  their  aid  to  either  party,  to  enforce  it.  Other 
questions  of  minor  importance  are  presented,  but  we  shall  exam- 
ine only  that  which  pertains  to  the  merits  of  the  case  as  made  by 
the  bill.  The  third  section  of  the  charter  of  the  oompbdnanti 
(Laws  1827,  605),  provides,  that  they  "  shall  be  in  law  capable 
of  purchasing,  holding,  and  conveying  estate,  real  or  personal, 
for  the  use  of  the  said  corporation."  The  ninth  section  pro- 
vides, "  That  the  lands,  tenements,  and  hereditaments,  which  it 
shall  be  lawful  for  the  said  corporation  to  hold,  shall  be  only 
such  as  shall  be  required  for  its  accommodation  in  relation  to 
the  convenient  transacting  of  its  business,  or  such  as  shall  have 
been  bona  Jide  mortgaged  to  it  by  way  of  security,  or  conveyed 
to  it  in  satisfaction  of  debts,  previously  contracted  in  the  course 
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of  its  dealingBy  or  purchaaed  at  sales  upon  judgments,  which 
(dull  have  been  obtained  for  such  debts/'  Under  these,  and  the 
other  pTOTisions  of  the  charter,  what  are  the  rights  and  powers 
of  the  corporation  as  to  becoming  purchasers  and  vendors  of 
real  estate? 

A  capajity  to  purchase  and  alien  land,  unless  specially  re- 
strained bj  its  charter  or  by  statute,  has  been  held  to  be  an  in- 
eident,  at  common  law,  to  eveiy  corporation.  This  general 
power  it  has  been  found  necessaiy,  in  England,  to  restrain  b> 
statute;  and  there  their  powers  in  this  respect  are  understood 
to  be  general  and  tmlimited,  except  so  far  as  controlled  by  such 
statutes.  A  large  proportion  of  the  corporations  there  hold 
their  corporate  rights  by  prescription.  This  supposes  the  orig- 
inal grant  nowhere  to  be  found  in  written  form.  The  uncer- 
tainty of  the  limits  of  the  powers  granted,  and  the  great  extent 
of  powers  claimed  at  an  early  period,  created  a  necessity  of  lim- 
iting them  by  act  of  parliament.  The  statutes  of  mortmain  have 
this  effect,  in  reference  to  purchasing  and  holding  lands.  In 
this  country  few  instances  can  be  found  of  the  existence  of  cor- 
porations, whose  charters  did  not  originate  in  express  legisla- 
tive enactment,  and  are  not  to  be  found  printed  in  the  statute 
books.  In  these  cases  the  grant  of  power  is  before  us.  The 
charter  defines  the  grant,  with  its  restrictions  and  limitations. 
Unless  some  other  statute,  enacted  by  the  same  authority,  either 
general  or  special,  can  be  found,  enlarging  or  restricting  those 
powers,  we  look  no  further  for  the  rights  of  the  body  corporate. 

A  corporation,  says  Chief  Justice  Marshall,  being  the  mere 
creature  of  law,  possesses  only  those  properties  which  the  char- 
ter of  its  creation  confers  upon  it,  either  expressly,  or  as  inci- 
dental to  its  very  existence:  Trustees  of  Dartmouth  CoUege  v. 
Woodward,  4  Wheat.  518.  The  same  doctrine  is  asserted  by 
McLean,  J.,  in  Beaiy  v.  Knowler's  Leasee,  4  Pet.  152,  and  is,  in 
effect,  contained  in  all  the  American  cases  on  the  subject.  The 
act  of  incorporation,  whatever  may  be  its  object,  usually  con- 
tains, in  this  country,  a  specific  grant  of  a  right  to  take  and 
hold  lands,  but  restricts  it  to  certain  defined  objects,  to  a  spe- 
cific amount  in  value,  or  to  such  as  are  acquired  in  a  particular 
mode.  The  better  opinion  seems  to  be  that  here,  where  char- 
ters almost  uniformly  contain  such  power  and  such  limitation, 
corporations  can  not  take  and  hold  real  estate  for  purposes  for- 
eign to  their  institution:  2  Kent's  Com.  283;  First  Parish  in  SiU- 
ton  V.  Oole,  3  Pick.  232;  Ang.  &  Ames  on  Corp.  80.  In  deter- 
miniag  on  the  extent  of  such  power  in  a  particular  instance, 
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under  a  charter,  we  are  to  look  at  the  giant  and  the  xeBtriction; 
and,  unless  the  power  is  found  in  the  charter,  it  can  not  be  ooiw 
sidered  as  possessed.  The  Texy  giant  of  specified  powers,  un- 
der restrictions,  is  an  exclusion  of  other  powers  in  reference  te 
the  same  subject-matter,  not  granted  bj  the  charter:  Peopls  y« 
VHca  Insurance  Co.,  16  Johns.  867  [8  Am.  Dec.  248].  The  law- 
ful right  of  the  Bank  of  Michigan,  to  become  the  grantee  oC 
lands,  must,  then,  be  such,  and  such  only,  as  is  gi^en  by  the 
proTisions  of  its  charter.  The  ninth  section  clearly  forbids  the 
holding  of  any  lands  not  specified  by  its  terms. 

It  is  urged  by  the  counsel  for  the  complainant,  that  the  gen- 
eral power  to  purchase  and  convey  zeal  estate,  given  by  the  thizd 
section,  is  not  affected  or  limited  by  the  provisions  of  the  ninth 
section.  The  latter  only  uses  the  word  hold;  and  it  is  con- 
tended that  the  right  of  buying  and  selling  lands  is  not  unlaw- 
ful; that  the  only  design  of  the  provision  was  to  prevent  real 
estate  from  being  locked  up  in  mortmain  in  the  hands  of  the 
corporation.  But  it  seems  to  me  that  a  further  object  is  evident 
in  the  charter.  The  general  object  of  the  charter  is  to  create  a 
money  corporation,  to  give  all  the  power  required  for  banking 
operations,  and  no  more.  The  corporation  is  expressly  au- 
thorized to  hold  real  property  requisite  for  caiiying  on  the  bank- 
ing business,  and  such  as  it  may  be  necessary  to  receive  in  satis- 
faction of  debts  due  it.  But  it  is  clear  that  it  never  was  de- 
signed to  make  this  corporation  a  real  estate  broker,  or  to  per- 
mit it  to  divert  its  funds  from  their  legitimate  channels,  to  be- 
come a  speculator  in  lands.  This  design  seems  to  me  to  be  evi- 
dent, not  only  from  the  tenor  of  all  the  provisions  of  the  char- 
ter, but  also  from  the  limitations  before  mentioned.  In  Angell 
&  Ames  on  Corporations,  80,  the  design  of  this  kind  of  restric- 
tion is  said  to  be  to  prevent  monopolies,  and  to  confine  these 
powerful  bodies  strictiy  within  their  proper  sphere.  In  Silver 
Lake  Bank  v.  North,  4  Johns.  Ch.  870,  the  chancellor  speaks  of 
the  restraining  clause  in  the  charter  as  **  only  meant  to  prohibit 
the  banking  company  from  vesting  their  capital  in  real  property* 
and  in  engaging  in  land  sx>eoulations."  See  also  Trenton  Bank 
V.  Woodruff,  1  Green's  Ch.  (N.  J.)  117.  It  is  clearly  the  inten- 
tion of  the  law-makers  thus  to  limit  the  operation^  of  the  bank; 
and  that  construction  must  be  given  to  the  act,  imless  a  different 
meaning  is  conveyed  by  the  words  of  restriction. 

To  sustain  their  view  of  the  subject,  on  the  part  of  the  com- 
plainants, the  case  of  Leasmre  v.  HHiegas,  7  Serg.  &  B.  813,  is 
cited.    This  was  an  action  brought  by  Hillegas  to  recover  poe^ 
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flession  of  certain  premises  occupied  by  Leazure.  The  title 
exhibited  by  the  plaintiff  showed  a  conveyance  to  the  Bank  of 
North  America,  and  from  the  bank  to  {he  plaintiff's  grantor.  It 
mm  claimed  that  the  bank  had  no  power  to  take  and  convey  the 
land,  and,  therefore,  that  no  title  could  be  derived  through  it 
by  the  plaintiff.  The  restraining  clause  in  the  charter  of  that 
bank  provides,  that  the  lands  it  shall  be  enabled  to  **  purchase 
and  hold,''  shall  be  only  such  as  are  therein  specified.  The 
court  held  that,  under  this  provision  of  the  statute,  it  was  pro- 
hibited only  from  holding  a  title — ^from  retaining  lands  pur- 
chased, and  not  from  purchasing.  This  decision  was  made 
directly  with  a  Tiew  to  the  statute  of  mortmain,  which  was  in 
force  in  Pennsylvania,  and  with  reference  to  which  the  words 
might,  perhaps,  well  have  been  considered  as  used  by  the  law- 
makers. The  effect  of  allowing  corporations  to  take  lands,  un- 
der that  statute,  was,  that  the  state  would  have  the  right  imme> 
diately  to  take  possession  of,  and  to  retain  them.  They  became 
the  property  of  the  state  whenever  they  were  claimed  by  it. 

The  state,  instead  of  having  an  object  in  restraining  the  banks 
from  receiving  conveyances,  or  dealing  in  lands,  really  had  an 
object  in  permitting  and  promoting  it.  Every  purchase  was,  at 
the  option  of  the  state,  for  its  benefit,  and,  though  the  bank 
could  convey  it  to  another,  yet  the  grantee  took  the  properly 
subject  to  the  same  right  of  the  state  to  deprive  him  of  it.  The 
charter  being  granted  with  reference  to  tiie  general  statute  of 
mortmain,  tiien  in  force,  and  constantly  attaching  its  conse- 
quences to  all  lands,  the  tiUe  to  which  passed  through  the  cor- 
poration, it  was  not  perhaps  unreasonable  to  construe  it,  as  not 
intended  to  prevent  the  buying  of  lands,  subject  to  the  right  of 
the  state,  but  only  to  holding  or  retaining  them  against  the  state. 
And  the  court,  in  the  case  last  cited,  say,  that  while  the  pur- 
chasing and  holding  might  be  dangerous,  by  bringing  too  much 
land  into  mortmain,  yet  purchasing  subject  to  the  statute  of 
mortmain,  which  authorized  the  commonwealth  to  appropriate 
the  land  to  its  own  use,  could  be  attended  with  no  danger.  And, 
indeed,  when  this  statute  was  in  force,  it  could  not  be  necessaiy 
to  incorparate  a  clause  in  the  charter  restraining  the  corporation 
from  buying  .property,  although  it  might  be  to  put  a  restriction 
on  the  amount  they  could  retain  as  against  the  state.  Without 
such  restriction,  there  was  no  danger  of  their  becoming  dealers 
in  land,  and  diverting  their  capital  to  this,  instead  of  the  legit- 
imate business  of  banking.  The  forfeiture  incurred  tmder  the 
statute  of  mortmain  would  prevent  it,  and  the  defect  in  a  tide 
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f  fffing  from  the  oori>oiation  would  deter  purchasers.  In  the 
opinion  of  the  chief  justice  just  cited,  the  right  of  a  corporation 
to  purchase  lands,  though  its  charter  is  silent  on  the  subject,  is 
assumed.  See  also  Baird  v.  Bank  of  Washington,  11  Sezg.  &  B. 
411. 

The  statute  of  mortmain  has  never  been  in  force  in  this  or 
any  other  state  of  the  union,  except  PennsylTania.  We  can  not 
consider  the  restrictions  or  powers  specified  in  the  charter  of  the 
Banlc  of  Michigan,  as  made  in  reference  to  such  prerions  law 
binding  on  the  acts  of  the  bank.  Nor  can  we  say  that  the  mis- 
chiefs which  it  might  otherwise  be  construed  to  include,  are  al- 
ready provided  against  bj  another  law.  On  the  contrary,  it 
stands  alone,  and  is  to  receive  a  construction  warranted  by  its 
language,  and  in  accordance  with  the  evident  intention  of  the 
law-makers,  as  disclosed  by  the  act.  The  disability  to  hold 
lands  seems  almost  necessarily  to  imply  a  disability  to  become 
the  grantee  and  vendor  of  real  estate.  There  can  be  no  grant 
of  land  without  a  grantee  capable  of  taking;  and  he  who  takes 
and  conveys  to  another  must  necessarily  be,  for  the  time  inter- 
vening, the  holder  of  the  estate.  If  the  restriction  in  the  chap- 
ter takes  away  the  capacity  to  hold,  it  must,  therefore,  take  away 
the  power  of  receiving  the  estate  for  the  purpose  of  conveying 
to  another.  The  corporation  can  not  deal  in  real  estate,  receiv- 
ing and  conveying  the  title  in  its  corporate  capacity,  without  in 
every  instance  holding  that  estate;  and  a  title  derived  through 
it,  to  be  good,  must  necessarily  imply  the  right  of  the  corpora- 
tion to  take  the  estate  and  hold  the  title  until  conveyed. 

When  the  statute  restricts  the  corporation  in  the  right  of 
holding  lands,  it  seems  to  me  to  intend  to  make  all  holding  of 
real  estate  for  purposes  not  expressly  excepted  by  the  charter, 
unlawful.  And  this  right  is  not  measured  by  the  length  of 
time  which  the  holding  continues.  If  it  is  intended  only  to 
make  the  continued  holding  unlawful,  when  does  such  holding 
by  the  bank  cease  to  be  lawful?  If  it  is  lawful  to  take  a  title 
and  hold  for  an  hour,  does  it  become  unlawful  if  a  conveyance 
should  not  be  made  for  a  day  or  a  week?  Does  the  lawfulness 
or  illegality  of  the  transaction  depend  on  the  length  of  time  the 
title  is  held?  If  so,  the  tendency  of  the  restriction  would  be 
to  induce  speedy  conveyance  by  the  corporation,  but  not  to 
prevent  its  entering  the  field  as  a  land  speculator.  It  might 
relinquish  its  banking  business  altogether,  and,  investing  all  itb 
means  in,  and  directing  all  its  attention  to,  the  buying  and 
selling  of  real  estate,  would  keep  within  its  charter,  so  long 
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ts  titles  passed  rapidly  on  the  record  to  and  from  the  corpo- 
ntion. 

It  is  said  this  proTision  was  intended  to  have  the  same  effect 
as  the  statnte  of  mortmain,  in  preventing  lands  from  accnmulai- 
ing  and  being  bound  np  in  the  hands  of  corporations.    To  me  it 
seems  no  such  ezclusiye  design  cotdd  be  had,  because  little  ne- 
cessity for  accomplishing  that  object  existed.    This  statute,  like 
many  of  the  ancient  statutes  of  England,  had  its  origin  in  a 
state  of  things  which  never  did  and  never  can  exist  in  this 
oonntiy.    The  ecclesiastical  corporations  of  that  country,  who 
held  their  corporate  powers  under  no  written  giant,  with  no 
very  well  defined  limits  of  power,  and  without  specification  of 
the  time  when  their  corporate  existence  should  cease,  absorbed 
in  perpetuity  many  of  the  best  lands  in  the  kingdom,  prevented 
their  transmission  from  man  to  man,  withdrew  them  from  the 
feudal  services  which  were  ordained  for  the  common  defense, 
and  curtailed  the  lords  of  the  fruits  of  their  seigniories,  their 
escheats,  vTardships,  reliefs,  and  the  like.    This  state  of  things 
made  it  necessary  to  provide  that  tides  obtained  by  such  corpo- 
rations should  not  thus  be  absorbed  forever,  and  to  release  the 
lands  from  what  was  quaintly  denominated  the  death-clutch  of 
the  corporation.     Scarcely  a  single  reason  exists  here  for  the 
imposition  of  similar  restrictions  on  the  tenures  of  corporations. 
The  holding  of  land  by  a  corporation  here  deprives  no  lord  of 
his  accustamed  services,  or  his  rents,  or  his  escheats,  or  his 
reliefs,  attached  to,  or  growing  out  of  the  land.    It  withdravTS 
no  feudal  services  from  a  superior,  or  from  the  government. 
Premises  so  held  are  liable  to  contribution  for  public  expenses 
as  if  held  by  individuals.    They  may  be  sold  and  conveyed 
Toluntarily  by  the  corporation,  or  taken  by  force  of  law  for  its 
debts,  and  the  titie  of  the  institution  defeated.    Besides,  we 
have  few  charters  in  perpehiam^  and  none  whose  powers  are  not 
clearly  defined.    The  period  of  their  existence  is  usually  fixed  by 
the  very  act  that  gives  them  life.     The  charter  under  which  the 
complainants  have  existence  limits  that  existence  to  a  period 
less  than  the  average  length  of  life  of  individuals.    At  the  end 
of  that  time,  unless  legislative  aid  further  extend  its  powers,  all 
the  lands  held  by  the  corporation  cease  to  be  so  held.    When 
I  there  is  no  especial  legislative  act  to  the  contrary,  upon  the 
dissolution  of  its  charter,  all  the  lands  held  by  a  corporation 
revert  to  the  grantor.    By  the  provisions  of  the  present  laws  of 
this  state,  they  become  liable  to  be  sold  for  the  payment  of  its 
debts,  and  the  proceeds  to  be  distributed  among  the  stock- 
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lioldera;  uid  if  such  sale  should  fail  to  be  made,  they  would 
Tert  to  the  giantor. 

From  this  view  of  the  sabjeot,  it  seems  soaroely.a  reasonable 
oonstmction  of  the  limitation  referred  to,  in  the  charter  of  the 
bank,  to  suppose  that  it  was  intended  only  to  restrain  the  con- 
tinued holding  of  lands  for  an  indefinite  period  in  the  hands  of 
the  bank.  Both  the  phraseology,  and  the  evident  intent  of  the 
restriction,  appear  to  me  to  app^  to  that  holding  of  land  which 
is  necessaxy  in  all  cases  of  a  conveyance  to  and  from  the  bank. 
It  is  intended  to  restrain  the  corporation  from  entering  into 
speculations  and  purchases  of  rpal  estate,  which  are  clearly 
foreign  to  the  objects  of  its  creation.  The  immnnifa'Afl  incident 
to  a  corporation  are  thrown  around  its  capital,  its  profits,  and 
its  business;  but  they  are  not  intended  to  be  extended  to  it  as  a 
buyer  and  seller  of  lands.  Those  which  it  may  hold  are  speci- 
fied— ^the  necessary  building  for  hanking  purposes,  and  such 
lands  as  it  may  be  found  necessary  to  receiTe  for  debts  due  to  it 
All  others  are  without  the  scope  of  its  legitimate  powers  and 
business. 

It  is  not  pretended  that  the  lands  mentioned  in  the  complain- 
ants' bill  are  within  this  exception.  The  bill  shows  that  the 
complainants  were  to  purchase  them  of  a  third  person,  and  to 
sell  them  to  the  defendant.  It  contemplated  not  even  a  pay- 
ment in  full  by  the  bank,  but,  on  the  contrary,  contains  a  con- 
tract that  the  complainants  shaU,  within  five  years,  dear  the 
premises  from  any  mortgage  or  incumbrance  ihey  may  create 
upon  it  for  the  purchase  money.  It  is  difficult,  from  the  facts 
set  out  in  the  bill,  to  look  upon  the  transaction  contemjilated  by 
the  contract  to  be  other  than  a  speculation  in  lands,  entirely 
foreign  to  the  objects  and  beyond  the  legal  powers  of  the  corpo- 
ration. If  such  a  transaction  be  construed  as  within  the  scope 
of  its  chartered  rights,  it  is  certain  there  can  be  no  limit  fixed  to 
the  business  of  a  bank.  While  I  can  not  doubt  that  the  trans- 
action contemplated  by  the  contract  was  an  unlawful  one  on 
the  part  of  the  bank,  I  do  not  deem  it  necessaxy  to  determine 
what  would  have  been  the  effect  on  the  title  to  the  property,  if 
such  a  conveyance  had  been  made  to  the  bank,  and  by  it  to  an- 
other person.  Many  charters  apply  the  restriction  to  the  prop- 
erty which  the  bank  shall  be  enabled  to  hold;  this  speaks  of 
that  which  it  shall  be  lawful  for  it  to  hold.  Even  under  the 
former  words,  it  seems  to  have  been  considered,  in  Pennsyl- 
vania and  Virginia,  that  the  title  would  not  be  defeated.  A  vio- 
lation, and  consequent  forfeiture  of  its  charter,  would  be  a 
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tun  oonsequenoe  of  sach  unlawful  aoL  Bat  our  inqoiiy  here 
fa  not  what  wonld  be  the  conaequenoes  of  the  act,  but  whether 
the  act  was  lawful;  and  I  am  satisfied  that  the  contract  could 
nerer  haTe  been  carried  into  effect  by  the  bank,  without  hold- 
ing real  estate  not  allowed  by  its  charier,  and  in  violation  of  its 
proTisions. 

This  leads  to  the  second  inquiry  in  the  case— can  this  suit  be 
maintained?  It  was  one  of  the  earliest  principles  established, 
that  courts  of  justice  will  not  lend  their  aid  in  enforcing  con- 
tracts which  are  contrary  to  law.  If,  in  transactions  of  this 
eharacter,  either  party  has  obtained  the  advantage  of  the  other, 
however  great  may  be  the  hardship  of  the  case,  courts  will  not 
aid  one  violator  of  law  against  the  other,  but  will  leave  them  as 
fhey  are  found.  MxX^  esi  conditio  possidentia  is  the  maxim  in 
such  case,  both  in  law  and  equity.  The  rule  applies  as  well  when 
the  subject-matter  of  the  contract  is  nudum  prohibihifn,  as  when 
it  is  maZum  in  96.  In  Aubert  v.  Mtue,  2  Bos.  &  Pul.  871,  the  doc- 
trine which  applies  in  cases  of  malum  in  «e,  vras  applied  to  a 
transaction  prohibited  by  statute.  In  Watts  v.  Brooks,  8  Yes.  jun. 
812,  the  same  doctrine  was  applied  in  equity.  In  Bibbans  v. 
Oficketi,  1  Bos.  &  Pul.  264,  under  the  statute  prohibiting  the  fur- 
nishing of  provisions  to  voters,  the  court  refused  to  enforce  a 
eontract  by  the  defendant  to  pay  for  such  provisions,  upon  the 
ground  that  it  was  a  contract  to  disobey  the  law.  The  same 
principle  runs  through  all  the  English  cases. 

The  courts  of  this  country  have  uniformly  adopted  the  same 
principle,  and  refused  to  assist  either  party  in  the  enforcement 
of  a  contract  to  violate  the  law:  Mitchell  v.  Smith,  1  Binn,  110 
{2  Am.  Dec.  417];  S.  0.,  4  Dall.  269;  Mc^n  v.  OouUm,  Id. 
898;  Dunoanson  v.  McOhire,  Id.  808;  Nichols  v.  Bungles,  8  Day, 
146  [8  Am.  Dee.  262];  PraU  v.  Adams,  7  Paige,  616;  Armstrong 
V.  Ihler,  11  Wheat.  268;  Hannay  v.  Eoe,  8  Oranch,  242;  PaUm 
V.  Nicholson,  8  Wheat.  204;  Esx^rs  of  Oambioso  v.  Assignees  of 
Msffet,  2  Wash.  0. 0.  98;  BarOe  v.  Ooleman,  4  Pet.  184;  Graig  v. 
State  of  Missouri,  Id.  410.  In  Eunt  v.  Knicherbacher,  6  Johns. 
827,  the  rule  is  laid  down  correctly,  to  be,  that  all  contracts, 
which  have  for  their  object  anything  which  is  repugnant  to  the 
general  policy  of  the  common  law,  or  contrary  to  the  provisions 
of  any  statute,  are  void,  and  not  to  be  enforced.  This  was  a 
eontract  to  sell  lotteoy  tickets  without  authority  from  the  legis- 
lature of  New  York,  which  vms  rendered  illegal  by  a  law  of  that 
state;  and  the  court  refused  to  enforce  the  contract.  "  No  case, 
I  believe,  can  be  found,"  says  Thompson,  J.,  **  where  an  action 
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has  been  sastainedy  which  goes  in  affixmanoe  of  an  illegal  con- 
faaot:"  Burt  t.  Plaoe,  6  Oow.  431.  The  inqoiiy  as  to  the  chav- 
aoter  of  the  act  to  be  done,  is,  whether  it  is  rendered  illegaL  It 
is,  I  apprehend,  of  no  importance  to  determine  what  is  the  con- 
sequence of  the  violation  of  the  law  to  the  parties — ^whether  it 
is  Tisited  with  punishment  as  a  criminal  act,  or  is  attended  with 
cMl  consequences  affecting  the  pecuniaiy  interests  of  the  par- 
ties, or  whether  they  are  left  to  the  mercy  of  each  other.  Whan 
once  it  is  determined  that  the  act  contracted  to  be  done  is  pro- 
hibited by  law,  the  court  will  afford  no  aid. 

There  may  be  a  difficulty  in  cases  where  contracts  are  made 
in  reference  to  matters  but  remotely  tainted  with  immorality  or 
illegality,  and  not  the  immediate  subject  of  the  undertaking  of 
parties,  to  determine  in  what  instances  the  principle  should  be 
applied;  but  when  the  vezy  act  contracted  to  be  done  is  itself 
illegal,  there  can  be  no  doubt  of  the  application  of  the  prin- 
ciple. 

The  Bank  of  Michigan  contracted  to  obtain  and  convey  a  title 
to  real  estate,  under  circumstances  which  made  it  a  transaction 
prohibited  by  the  spirit  and  terms  of  its  charter.  The  defend- 
ant, with  knowledge  of  the  unlawfulness  of  the  transaction  (for 
the  charter  is  dedazed  to  be  a  public  act),  entered  into  the  con- 
tnct.  Each  party  to  the  contract  put  himself  in  the  power  of 
the  other;  and,  as  a  court  of  equity  would  not  interfere  to  com- 
pel the  bank  to  perform  its  agreement,  by  buying  and  selling 
lands  in  violation  of  the  law,  so  aid  can  not  be  afforded  to  the 
bank  to  compel  the  defendant  to  pexf orm  on  his  part.  The 
decree  of  the  chancellor  sustaining  the  demuner,  must  be 
affirmed. 

Decree  affirmed* ' 


BOSTWIOK   V.   DODOB. 

p.  DOUOLAH,  413.] 

Holder  or  ▲  Nora  ob  Bill,  Tbansfekred  to  Hdc  BSFcmi  Matubut, 
nr  Patmekt  or  an  Aivteoxdbnt  Debt,  shall  be  deemed  to  have  re* 
ceived  it  for  yalne,  in  the  xunaX  coarae  of  trade,  and  ia  entitled  to  reoof?er 
its  amount  of  the  maker  or  acceptor,  notwitfartanding  any  defente  which 
CKiBted  against  the  original  payee. 

AssDXPSEr  upon  a  promissory  note  made  bjBostwiok,  payable 
to  one  Hooper  and  indorsed  by  him  before  maturity,  and  de- 
liTered  to  Dodge  in  payment  of  a  debt  due  him  by  Hooper. 
Bostwick  offored  to  prove  on  the  trial  that  the  note  was  given 
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lor  bills  upon  a  bank,  whioh  was  nerer  legally  organiied,  and 
whose  bills  were  worttdess  when  reoeired  hy  him  for  the  note. 
Upon  objection  to  this  eridenoe  the  court  rejected  it,  and  de- 
fendant below  now  brings  this  writ  of  enor. 

N.  B.  Bamsddl,  tor  the  plaintiff  in  error. 

P.  B,  Adams,  tor  the  defendant  in  error. 

BjOonrtyRAMSoiCyO.  J.  The  sin^e  question  presented  by  this 
CMC  isy  whether  the  holder  of  a  note  or  bill,  transferred  to  him 
before  maturity,  in  payment  of  an  antecedent  debt,  shall  be 
deemed  to  hare  receired  it  for  yalne,  in  the  usual  course  of 
trade,  and  entitled  to  recoTcr  its  amount  of  the  maker,  or  ac- 
ceptor; or,  whether  he  merely  succeeds  to  the  rights  of  the  in- 
dorser,  and  holds  the  paper  subject  to  all  the  equities  which 
may  have  existed  between  the  original  parties.  That  the  holder 
of  negotiable  paper,  who  acquires  it  without  consideration,  or 
lor  consideration,  if  OTerdue,  or  who  has  notice  when  he  re- 
ceives it,  that  it  could  not  be  enforced  between  the  original  par- 
ties, takes  it  subject  to  any  defense  that  could  be  set  up  in  an 
action  between  those  parties,  is  a  doctrine  ftimiliar  to  all. 
Equally  well  settled  and  understood  i^  the  principle,  that  any 
want  or  failure  of  consideration,  whether  partial  or  total,  or 
any  fraud  even,  between  antecedent  parties,  will  constitute  no 
defense  to  a  note  or  bill  in  the  hands  of  one  who  obtained  it  in 
good  fidth,  for  a  valuable  consideration,  at  or  before  its  ma- 
turity, and  without  notice  of  any  circumstances  impairing  its 
validity.  These  principles  are  said  by  Justice  Stoiy ,  in  Stoifi  t. 
IJ/wm,  16  Pet.  16,  to  have  been  so  long  and  so  well  established, 
and  to  be  so  essential  to  the  security  of  negotiable  paper,  that 
they  are  laid  up  among  the  fundamentals  of  the  law,  and  re- 
quire no  authority  or  reasoning  to  be  brought  to  their  support. 

In  the  case  before  us,  there  is  no  pretense  that  the  defendant 
»  not  a  holder  in  good  faith  without  notice,  and  for  a  valid  con- 
sideiation  as  between  himself  and  the  indorser;  but  it  is  in- 
sisted that  the  transfer  of  the  note  in  payment  of  a  pre-existing 
debt,  is  not  in  the  usual  course  of  trade,  and  for  a  valuable  con- 
sideration, as  understood  in  the  mercantile  law;  and  therefore 
does  not  preclude  the  plaintiff  from  showing  that  the  note  was 
Toid  in  its  inception  for  want  of  consideiation.  It  is  contended 
that  the  valuable  consideration  contemplated  by  the  commercial 
law  in  reference  to  this  question,  is  a  present  one — ^the  payment 
of  money,  or  deUyexy  of  goods,  or  other  thing  of  value,  at  the 
time,  and  upon  the  credit  of  the  transfer  of  the  paper.    We  do 
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not  fed  oalled  upon  to  disonss  this  question,  either  upon  prin- 
ciple, or  by  a  reyiew  and  oritioism  of  the  adjudged  cases  in 
which  it  is  decided.  In  England,  and  in  most  of  the  states  of 
the  Union,  it  has  been  long  and  uniformly  held,  that  the  ex- 
tinguishment of  a  pre-existing  debt,  was  as  Talid  and  sufficient  a 
consideration  for  the  transfer  of  a  negotiable  instrument,  as  the 
payment  of  money,  or  the  deliTeiy  of  any  species  of  property 
whatever.  That  the  rule  is  one  of  great  conTenience,  and  neces- 
sity cTen,  to  a  commercial  community,  is  too  obvious  to  require 
illustration,  and  its  adoption  in  no  way  contrarenes  the  prin- 
ciples of  natural  justice. 

A  different  rule  seems  to  have  obtained  in  New  York,  as  estab- 
lished in  the  cases  of  BHsM  y.  Sprague,  8  Wend.  426,  and  Bow 
T.  Bro&ier9(m,  10  Id.  86.  The  more  recent  decisions,  howerery 
of  the  courts  of  that  state,  recognize  the  doctrine  of  the  Bnglish 
•cases.  To  this  effect  are  the  Bank  of  SaUna  y.  Babcock,  21  Id. 
600;  Bank  of  Sandusky  y.  SoatnUe,  24  Id.  116;  and  WiOUms  r. 
Smiih,  2  Hill,  801. 

In  support  of  the  view  we  have  taken  of  this  question,  the 
following  cases  are  referred  to,  and  are  belieYed  to  be  perfectly 
■condusiYe:  Ibumsley  y.  SumraU,  2  Pet.  170;  8w^  y.  Tyson^  16 
Id.  2.  The  latter  case  is  directly  in  point,  and  the  opinion  of 
the  court,  deliYcred  by  Judge  Stoiy,  is  ati  elaborate  one,  review- 
ing  the  authorities,  both  English  and  American.  See  also  Brw^ 
Y.  ScrOmer,  11  Oonn.  888  [29  Am.  Dec.  808];  Story  on  Bills, 
sec.  192;  8  Eenf  s  Oom.  81.  Among  the  English  cases  to  the 
same  effect,  are  Boaanquet  y.  Dtidman,  1  Stark.  1;  Heywood  y. 
Wai8(m,  4  Bing.  496;  PiUans  y.  Van  M&rop,  8  Burr.  1664;  Ex 
parte  Blaxham,  8  Yes.  681.  See  also  Bayl.  on  Bills,  627;  Ohit. 
on  Bills,  86. 

We  are  of  opinion  that  the  CYidence  offered  by  the  defendant 
was  properly  rejected.  There  is,  therefore,  no  error  in  the  reo- 
ord,  and  the  judgment  of  the  court  below  must  be  affirmed,  with 
damages  and  costs. 

Judgment  affirmed. 


NsGCTiABLi  iNBTBUxxirr  BicBiYiD  IK  Patmsmv  OF  ▲  PsB-ixnciire  D 
n  A  Pathxnt  or  It:  ffame$  v.  Smyths  88  Am.  Deo.  060;  tJaoBay  y.  OoddkiQ' 
Ion,  9  Id.  272,  note,  where  the  labjeot  ia  dieooiied  at  leogth.  See  Bnuk  y. 
flerOfier,  29  Id.  808. 
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Bbbweb  v.  Habbib  bt  al. 

P  BMBDBf  ARD  ^*— *"-j  84.] 

ODUsni  ov  Law  hays  Oonoubrimt  Jubisdiction  with  Oonm  ov  BQomr 

upon  qnettioiia  of  fiaad. 
Fabxial  OB  TcyiAL  Failubi  07  CovsiDXBATioK  in  »  prominory  note  nuigr, 

in  an  Mtion  at  law,  be  legitimately  introdnoed  in  evidence. 

UVDIB  THE  PUA  OV  NoV  AflgUMIWlT,  BviDXirOB  OF  VUAJJDf  or  toUl  ^flOM^ 

or  want  of  ooneidemtJon,  may  be  given,  beoame  it  reaohee  to  the  oauM 
of  aotion  and  the  validity  of  the  oontiaot. 

AflemmuT  npon  a  promiflsoxj  note.  The  faotB  appear  in  the 
opinion. 

Eaya,  tar  the  appeUants. 

Brooke  and  Thompson,  for  the  appellees. 

By  Oourty  Teaghbb,  J.  The  appellant  pnrohasedalotof  land 
from  the  trustees  of  the  town  of  Emery,  in  Holmes  county,  and 
gaye  his  promissoiy  note  as  seoority  for  the  purchase  money. 
On  the  trial,  he  tendered  a  witness  to  prove  certain  false  repre- 
sentations made  by  the  trastees  at  the  time  of  the  sale  of  the  lot 
mentioned,  which  trastees  are  the  payees  of  the  note  saed  npon, 
and  also  to  show  that  the  lot  of  land  had  become  of  no  value  in 
consequence  of  the  neglect  of  the  trustees  to  make  their  prom- 
ised improvements  in  the  town  of  Emery,  which  were  the  in- 
ducements to  the  purchase.  The  testimony  offered  was  designed 
by  the  defendant  below  to  impeach  the  legality  of  the  whole  con- 
tact on  the  score  of  fraud,  and  to  show  a  total  failure  of  the 
toniadeimtion  of  the  note.    It  has  been  repeatedly  decided  that 
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ooorte  of  law  have  concurrent  jurisdiction  with  courts  of  equity 
npon  questions  of  fraud.  Fraud  saps  the  foundation  of-  erezy 
contract  in  which  it  exists,  and,  where  it  erinces  that  a  plaintiil 
is  not  entitied  to  recoTcr  anything  because  of  its  existence,  is 
properly  cognizable  by  a  court  of  law.  It  has  also  fiequently 
been  decided,  that  a  &ilure  of  consideration,  as  well  partial  as 
total,  may  be  introduced  Intimately  in  eridence  in  an  action  at 
law  upon  a  promissoiy  note,  because  such  defense  may  dimiTiiflh 
the  multiplidly  and  drooity  of  actions,  which  it  is  the  policy  of 
the  law  to  discounge.  These  points  haye  been  so  often  settled 
that  they  demand  no  reference  to  authorities  in  their  support 

The  testimony  rejected  in  the  court  below,  as  appears  by  the 
bill  of  exceptions,  was  to  the  effect  that  the  lot  of  land,  the  con- 
sideration of  the  note,  was  of  "  no  yalue,''  and  was  so  in  conse- 
quence of  the  neglect  of  the  payees  of  the  note  to  perform 
certain  things  that  constituted  a  part  of  the  original  contract  of 
the  sale  of  the  land.  If  the  testimony  had  been,  introduced,  it 
might  have  had  a  tendency  in  the  minds  of  a  jury  to  haye  pro- 
duced a  result  different  from  what  appears  by  the  record.  The 
eyidence  was  of  a  kind  competent  and  admissible  upon  a  trial 
of  this  description,  and  appropriate  for  the  consideration  of  the 
jury.  The  defendant  could  reap  no  benefit  in  an  action  upon 
the  coyenants  in  the  conyeyance,  if  it  contained  any,  because 
they  go  only  to  the  title  and  not  to  the  yalue  of  the  land.  It 
was  fairly  a  question  for  the  jury  to  say,  whether  the  note,  in 
the  case  under  our  consideration,  was  procured  upon  the  false 
representation  of  the  payees,  in  which  case  it  was  utterly  yoid, 
and  the  eyidence  was  therefore  a  complete  bar  to  the  action;  and 
it  was  also  its  proyince  to  inquire  and  find  whether  the  consid- 
eration had  totally  and  utterly  failed,  in  which  eyent  the  evi- 
dence would  show  that  there  neyer  was  any  cause  of  action. 
The  rejected  testimony  might  haye  formed  a  link  in  a  chain  of 
eyidence  completely  substantiating  one  or  the  other  or  both  of 
these  positions.  Whateyer  was  its  force,  the  defendant  had  a 
right  that  a  jury  should  weigh  and  decide  upon  it. 

It  is  necessary,  further,  to  examine  this  proposed  eyidence 
with  reference  to  the  state  of  pleadings  in  the  action.  The  plea 
of  rum  (usumpsU  was  alone  pleaded  to  the  dedaration.  Under 
this  plea,  I  conceiye  the  defense  might  properly  be  tendered. 
Fraud  in  the  contract,  or  a  total  failure,  or  want  of  consideza- 
tion,  answers  an  action  upon  a  note,  and  such  defense  is  l^giti- 
mate  under  the  general  issue,  because  it  reaches  to  the  cause  of 
action,  and  the  yalidiiy  of  the  contract:  IHsbee  y.  MEjffnof^t  U 


i 
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Johns.  60;  8%U  t.  Bood,  16  Id.  230.  Bnt  a  defense  that  fell 
short  of  either  of  these,  I  am  led  to  beliere,  in  a  case  like  the 
one  before  ns,  wonld  require  and  compel  some  special  notice 
and  adyertisement  to  the  opposite  party  of  its  nature  and  extent. 
Many  authorities  hold  that  a  partial  &ilure  of  consideration  of 
a  note  is  inadmissible  under  the  general  issue:  Doty  t.  Bates^ 
11  Id.  547;  8ia  y.  Bood,  16  Id.  280;  Winter  y.  UvingsUm,  13  Id. 
66.  Chitty  htys  down  the  rule  (1  Chit.  PI.  47),  which  the  author- 
ities seem  to  support,  that  xmder  the  general  issue  of  non  os- 
mimpsU,  any  matter  may  be  introduced  in  eridence,  which  mani- 
fests that  the  plaintiff  nerer  had  any  cause  of  action,  and,  in 
general,  most  matteis  in  discharge  of  the  whole  action.  A 
plaintiff  is  supposed  to  be  always  ready  to  meet  the  objection 
that  he  has  no  subsisting  cause  of  action,  but  to  defenses  in 
mitigation  and  diminution  of  his  damages  and  demand,  he  may 
well  be  uninformed  and  taken  by  surprise.  It  is  a  commonly 
received  as  well  as  just  rule  of  pleading  which  requires  that  the 
plaintiff  should  be  apprised  of  the  facts  upon  which  his  defend- 
ant relies,  so  that  he  may  be  prepared  to  shape  his  answer,  and 
encoxmter  the  opposition:  1  Chit.  PI.  216.  These  remarks  ajH 
ply  to  cases  where  the  plaintiff  seeks  to  recover  a  sum  agreed 
upon,  and  not  necessarily  where  he  proceeds  upon  a  quantum 
meruU,  or  generally,  for  unliquidated  damages. 

The  judgment  of  the  court  below  must  be  reversed,  and  a 
new  trial  awarded. 


CONOUBSBIIT  JuiUBDIOnON  OF  COUBTB  07  LaW  AITD  EQTTFTr  DT  CaSWS  OF 

FIuud:  See  caaes  in  thia  series,  ooUeoted  in  note  to  JamUmm  ▼.  BeaMen,  36 
Am.  Dec.  635. 

Fraud  ik  Obxahono  a  Pkokissort  Non  may  be  aet  up  aa  a  defenae  to 
an  action  thereon  by  the  payee:  Shepard  y.  ffcuUeif,  6  Am.  Deo.  244;  Kirk- 
land  ▼.  LoU,  33  Id.  435;  Barringer  ▼.  NeMt,  1  Smed.  &  M.  22.  The  princi- 
pal case  is  cited  in  Anderson  v.  Hill,  12  Id.  683,  and  Fergtuon  ▼.  Oliver^  8  Id. 
.837,  to  the  effect  that  in  an  action  on  a  promiaaory  note,  nnder  the  general 
iaane,  fraud  that  goes  to  a  total  failure  of  oonaideration  may  be  proTed.  It 
ia  alao  dted  in  Rcuberry  ▼.  Moyt^  23  Miaa.  321,  to  the  effect  that  a  partial 
failure  of  oonaideration  to  a  promiaaory  note  may  be  ahown  as  a  defaMe,  if 
introduced  under  a  apecial  plea. 


CoHEA  V.  Hunt  et  al. 

[3  Bmbdis  axd  Xabsbalu  237.] 
Wrxv  Kom  IS  Payable  at  a  Bank,  Diicakd,  aa  a  geoeral  nde^  ontt  be 

made  within  banking  hoars. 
Ir  AfTKB  Baitkino  Hours  a  Nots  be  Presented  jor  Patmint  at  a 

bank,  at  which  it  is  payable,  on  the  day  it  falls  due,  and  the  officers  ol 
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■ooh  bank  are  in  attendMioe,  and  give  aiisww  thai  no  fmida  hare  been  or 
are  on  depoait  to  pay  it,  it  ia  a  mffioiflnt  demand  to  ehargethe  lndoti«a. 
Wsnui  Tbtdioxy  mat  Admit  ov  Duisbsmt  Am  Dmnxct  GoirasmDO- 
noKS,  it  ii  the  provinoe  of  the  Joiy  to  adopt  that  oonrtniotioa  wfaieh  k 
most  satiafaotory  to  their  minda. 

Thx  facts  soffioiently  appear  in  iha  opinion. 

D.  Shdion,  tor  ihe/phiniitt  in  etnor. 
W.  Yeryer,  for  the  defendants  in  error. 

By  Oonrty  OL^rroHy  J .  This  was  an  action  of  oMtwrnprni  against 
the  makers  and  indoners  of  a  promissoiy  note.  The  defense 
offered  was,  that  there  was  no  proper  demand  to  charge  the  in- 
dorser  Hunt.  The  note  was  payable  at  the  branch  of  the 
Planters'  Bank,  in  Jackson.  The  eridence,  as  to  the  demand, 
was  that  the  notary  went  to  the  bank  upon  the  proper  day,  and 
immediately  after  the  dose  of  banking  hours,  presented  the  note 
and  demanded  payment  of  the  cashier,  who  replied  ''that  the 
note  would  not  be  paid,  and  that  no  funds  were  deposited  in 
the  bank  for  that  purpose."  The  court,  at  the  request  of  the 
counsel  of  Hunt,  charged  the  jury,  <*  if  they  belieyed  the  bank 
had  regular  hours  of  doing  business,  and  that  notes  payable 
there  were  by  the  custom  of  the  bank,  considered  dishonored, 
unless  paid  within  such  hours,  it  is  not  sufficient  eyidence  of 
presentment  and  demand  to  charge  the  indorser  in  this  case,  if 
the  note  were  not  presented  and  demanded,  until  after  the  close 
of  the  banking  hours." 

The  rule  upon  this  point  was  recently  considered  by  this  court 
in  the  case  of  the  Oommercial  and  BaUroad  Bank  of  VtckiAurg  r. 
Earner  ei  al.,  Opinion  Book,  B.  278.  It  is  there  stated  to  be, 
"  that  if  a  note  be  presented  for  payment  at  a  bank  at  which 
it  is  payable,  on  the  day  it  falls  due,  but  after  banking  hours, 
still  if  the  officers  of  the  bank  be  in  attendance,  and  giye  an- 
swer that  there  are  no  funds  on  deposit,  and  have  been  none 
during  the  day  to  pay  the  note,  it  is  a  sufficient  demand." 
Such  circumstances  constitute  an  exception  to  the  general  rule, 
that  the  demand  must  be  made  during  banking  hours.  That 
decision  we  beliere  to  be  correct.  Nor  are  these  the  only  cir- 
cumstances which  would  have  that  effect,  if  the  notary  received 
the  same  answer,  and  secured  the  same  benefit  to  the  holder, 
which  he  would  have  done,  if  the  demand  had  been  made  at  an 
earlier  hour.  In  this  case  the  court  should  have  explained  to 
the  jury  that  there  were  exceptions  to  the  general  rule,  should 
have  stated  the  nature  of  the  exceptions,  so  &r  as  the  evidence 
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in  the  case  pointed  to  any,  and  then  hare  left  them  to  ajiply  the 
teetunonj  to  the  law. 

It  is  attempted,  in  argument^  to  dintingniflh  this  case  from  the 
one  aboye  cited,  in  this,  that  the  answer  of  the  cashier  in  this 
case  does  notas  in  that,  negative  the  idea,  that  fnnds  had  been 
on  deposit  dnring  the  day,  and  before  the  dose  of  banlring 
honrs,  to  pay  the  note.  Here  the  answer  was,  '*  that  the  note 
would  not  be  paid,  and  that  no  funds  were  deposited  in  the 
bank  for  the  purpose.''  This  language,  ''  that  no  funds  were 
deposited,''  may  refer  not  alone  to  the  precise  moment  when  the 
demand  was  made,  but  to  the  whole  preceding  part  of  the  day, 
and  it  may  as  well  express  the  one  idea  as  the  other.  "Where 
the  testimony  may  admit  of  different  and  distinct  constructions, 
it  must  be  the  province  of  the  jury  to  adopt  either  construction 
which  is  most  satisfactory  to  their  minds.  To  determine  other- 
wise, would  transfer  to  the  court  the  power  to  decide  upon  the 
weight  of  evidence,  and  the  effect  of  testimony.  As  a  general 
rule  the  demand  must  be  made  within  bauTring  hours,  but  there 
are  certain  well-settled  exceptions.  The  plaintiff  was  endeavor- 
ing, by  his  proof,  to  bring  himself  within  one  of  the  exceptions, 
and  a  part  of  the  evidence  introduced  was  with  a  view  to  that 
end.  The  charge  goes  too  far.  The  result  might  have  been 
different,  if  the  jury  had  been  informed  of  the  exception  to  the 
rule,  instead  of  having  that  rule  laid  down  as  a  general  and  in- 
flexible proposition. 

The  charge  of  the  court  is,  in  its  terms,  founded  upon  the 
custom  of  the  bank.  It  has  express  reference  to  the  custom  of 
considering  notes  as  dishonored,  which  were  not  paid  within  the 
business  hours.  This  custom  was  proven  by  a  witness  intro- 
duced by  the  defendant,  and  he  stated  that  he  did  not  know  that 
any  f  onual  demand  was  generally  made.  If  this  was  the  cus- 
tom of  the  bank,  the  defendant  in  error  is  bound  by  it,  just  as 
the  plaintiff  is  by  the  custom  as  to  the  business  hours:  Boston 
Bank  v.  Hodges,  9  Pick.  420.  This  should  likewise  have  been 
explained  to  the  jury,  if  the  note  were  in  the  bank  on  the  day  it 
fell  due.  We  think  that  justice  and  law  require  a  new  trial  to 
be  granted,  and  we  therefore  reverse  the  judgment  and  direct  it 
to  be  done. 


Kon  Patabls  at  ▲  Bahk  miut  be  preiented  at  the  bank  lor  pAyment 
to  ronder  the  indonar  liaUo:  SuOivan  v.  Jfiiekdl,  6  Am.  Deo.  546;  and  the 
iMt  that  the  maker  waivee  notice  does  not  ditpenae  with  saoh  demand  to 
ehazge  the  indoraer:  Smith  ▼.  McLean,  7  Id.  603.  The  eaee  of  the  Cammer- 
tkU  and  Railroad  Bank  Y.  JJamer.cited  in  the  opinion,  ii  reported  in  40  Id.  80. 
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NaTOHEZ  InSUBANOE   GoMPANT  v.  StAISTON  ET  All. 


[3  BuaoM  AMD  HhwmkiA,  SAO.] 

Upok  Fazluke  of  Nbootiatioks  vok  av  AincABLE  ABJU8T1U1IT  or 
between  faunner  and  aeenred  each  is  remitted  to  his  originsl  lflg»l 

POUCnS    OF    ImSURANCB    CRKATB    RbOIFBOGAL    RiGBTS    and    OSLIOATlDin 

which  require  the  utmost  good  £aith  in  both  parties. 

GkBTAnr  Wabsantibs  abb  Ixfukd  oir  ram  Past  of  thb  Assuked^  sai 
are  as  binding  as  though  expressed;  such  as  seaworthinessa  not  to  ds- 
Tiate,  and  that  the  goods  shall  be  properly  stowed. 

Aht  Volubtabt  Dbyiatioit  m  a  Chanob  of  thb  £isk;  it  forms  a  depart- 
ure from  the  oontraot,  and  an  attempt  to  substitute  another.  It  is  not 
neoessaiy  that  the  risk  should  thereby  be  increased;  it  is  sufficient  that 
it  be  changed. 

Snaor  of  a  DBVIATIOK  D  to  DOOBABOB  TBB  XJKPBBWKITBBIi.     nioowMT 

of  the  ship,  by  his  breach  of  the  implied  warranty  against  deviation,  b» 

comes  liable  to  the  owner  of  the  goods  for  their  loss. 
Takiko  a  Bbig  in  Tow  bt  a  Steambb  is  a  Deviation  bt  the  Lattei^ 

there  being  nothing  in  the  policy  which  expressly  authorized  it. 
Masteb  and  Mabinebs  of  a  Vessel  abb  the  Aoents  and  SEBTANn 

OF  THB  OwNEBS  of  the  cargo  as  well  as  of  the  ownecs  of  the  Teasel, 

hence  a  deviation  by  them  discharges  an  insuranoe  on  the  cargo. 

UnDEBWBITEBS  ABB  LIABLE  FOB  A  LoSS  THE  PBOZDCATB  GaUSE  OF  WmOS 

is  one  of  the  enumerated  risks,  though  the  remote  cause  may  be  traced 
to  the  master  and  mariners;  but  a  voluntary  deviation  by  the  master  Is 
not  such  a  remote  cause  as  to  bring  it  within  the  rule. 

IVBUBEB  IS  LlABLB  FOB    EZTBAOBDINABT  PEBIU  QNLT,  UnlcSS    by  expiew 

stipulation,  and  not  for  such  as  proceed  from  the  nefi^Ugenoe,  onskillful- 
ness,  or  misconduct  of  the  master  and  crew. 

Adtebtisbmbnt  that  Cokpant  would  Insube  Goods  on  certain  enumer- 
ated boats  amounts  only  to  a  waiver  of  the  implied  warranty  of  sea- 
worthiness. 

UiAOB  OF  Towing  Boats  bt  Stbamebs  on  the  Mihshmippi  could  not 
affect  a  contract  of  insurance  made  at  Katcho^  unless  shown  to  be  so 
general  and  well  known  that  it  was  fair  to  presume  the  parties  oontnMsted 
with  reference  to  it. 

OoTENANT  upon  a  policy  of  insuzanoe.  Judgment  for  the 
plaJntiflh.  Defendants  pzosecute  this  writ  of  error.  The  otfaor 
facts  sufficiently  appear  in  the  opinion. 

Winchester^  Ifontgamery,  and  Boyd,  for  the  plaintifl»  in  enor. 

QuUman  and  MbMurrany  contra. 

By  Court,  Clayton,  J.  This  was  an  action  upon  a  policy  of 
insurance,  instituted  to  recover  dama^fes  for  a  loss  sustained  on 
three  hundred  and  forty-one  bales  of  cotton,  shipped  upon  the 
steamboat  Fort  Adams.  The  policy  was  in  the  usual  f  orm^  and 
extended  to  all  kinds  of  goods  and  merchandise,  laden  or  to  be 
laden  on  board  any  good  steamboats,  the  adyenture  to  begin 
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ixDmediately  apon  the  loading  thereof,  and  to  oontinae  nntil 
such  goods  and  merchandise  shall  he  safely  landed  at  New  Or* 
leans;  the  insurance  to  extend  from  Grand  Qiilf ,  in  Mississippi^ 
to  New  Orleans,  with  priyilege  to  tonch  at  any  port  or  plaoe 
usual  on  said  voyage.  The  insurers  agreed  to  hear  the  adven* 
tures  and  perils  of  the  river,  of  fire,  and  all  other  perils,  losses, 
and  misfortunes  that  had,  or  should  come  to  the  hurt,  detri- 
ment, or  damage  of  stud  goods  and  merchandise,  or  any  part 
thereof.  And  in  case  of  any  loss,  or  misfortune,  it  should  he 
lawful  to  and  for  the  assured,  their  feotors,  servants,  and  as- 
signs, to  lahor  for  the  defense,  safeguard,  and  recovery  of  the 
goods,  and  the  assured  engaged  to  do  so,  at  the  expense  of  th« 
insurers^  without  prejudice  to  the  insurance* 

The  steamer  Fort  Adams,  in  the  month  of  December,  1886, 
being  partly  loaded  with  cotton,  left  the  mouth  of  Oole's  Creek, 
proceeded  to  Natchez,  there  took  in  tow  the  brig  Auguste,  went 
on  to  Fort  Adams,  and  remained  there  about  twenty-four  hours, 
during  which,  more  cotton  was  received  both  on  the  brig  and 
the  boat.  She  then  proceeded  on  her  way  to  New  Orleans,  but 
met  with  a  heavy  storm,  which  compelled  her  to  lie  by  one  night. 
The  next  morning,  the  storm  having  somewhat  abated,  she  again 
got  under  way;  but  the  storm  increased  in  violence,  the  brig 
and  boat  both  pitched  and  labored  excessively,  when  it  was  dis*. 
covered  that  the  boat  was  leaking,  and  the  hold  rapidly  filling 
with  water.  In  this  emergency  they  prepared  to  make  for  the 
shore,  directing  the  crew  of  the  brig  to  prepare  to  cast  off.  This, 
however,  to  use  the  language  of  the  protest,  '*  was  not  done  un- 
til they  came  very  near  the  shore,  when  the  brig  unlashed  and 
came  to  anchor,  and  the  boat  shooting  ahead  took  the  ground," 
and  afterwards  sunk. 

A  correspondence  took  place  between  the  insured  and  the  in- 
Bu^rs,  relative  to  the  adjustment  of  the  loss,  but  failing  to  come 
to  any  agreement,  this  suit  was  brought.  The  cause  has  already 
been  twice  to  this  court,  and  was  each  time  reversed  and  re- 
manded. On  the  first  occasion,  the  rule  by  which  the  damages 
should  be  estimated  constituted  the  point  of  inquiry;  on  the 
second,  the  criterion  by  which  the  damage  under  that  rule  was 
to  be  ascertained,  was  the  question  to  be  determined:  NcUchen 
Ins.  Go,  V.  BuckneTy  4  How.  63;  Stanton  v.  Naichez  Ins,  Co.,  6 
Id.  744.  Upon  neither  of  these  occasions  were  the  points  dis- 
cussed, which  are  now  submitted  for  consideration.  Then  it 
seems  to  have  been  taken  for  granted,  that  the  defendants  were 
to  some  extent  liable;  now,  however,  it  ia  insisted  that  they  ara 

Ax.  Dao.  VcL.  XLI— 88 
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not  at  all  responsible.  Questions  of  insoianoe  are  with  us  of 
rare  occurrence,  and  the  prindplee  -which  govern  them  are  not 
familiar  to  those  whose  minds  are  given  to  other  branches  of  the 
law.  Hence  it  is  probable,  that  the  views  of  connsel  have  be- 
come more  extended,  as  they  have  proceeded  in  the  investiga- 
tion, and  they  have  ascertained  the  application  of  principles, 
which  in  the  beginning  th^  did  not  perceive.  And  hence  the 
case  assumes,  in  their  view,  an  entirely  new  aspect. 

It  is  insisted  by  the  counsel  of  the  defendants  in  error,  thai 
this  view  of  the  case  is  excluded,  by  the  correspondence  between 
the  parties,  before  the  commencement  of  the  suit,  that  the 
plaintiffs  in  error  then  admitted  their  liability,  and  they  should 
be  holden  bound  by  that  admission.  The  correspondence  con- 
tains various  offers  of  adjustment,  propositions  were  submitted 
by  the  one  to  the  other,  but  no  one  which  met  the  concurrence  of 
both  parties.  In  the  letter  of  the  twenty-eighth  of  March,  1887, 
from  the  plaintiffs  in  error,  it  is  stated  "  that  the  company  ara 
to  indemnify  Stanton,  Buckner  &  Co.  all  damages  sustained  hj 
a  peril  of  the  river,"  when  proof  of  a  specified  description  is 
afforded.  In  the  whole  correspondence  the  idea  is  held  out, 
that  they  are  willing  to  settle  upon  certain  terms,  and  certain 
principles,  which  were  rejected  by  the  defendants  in  error. 
Upon  the  failure  of  the  negotiations  for  an  amicable  adjustment, 
the  parties,  in  our  opinion,  were  remitted  to  their  ori^^nal  legal 
rights,  and  we  are  bound  to  make  our  decision  upon  that  basis. 

The  defense  now  set  up  is  that  the  taking  the  brig  in  tow,  was 
a  deviation  from  the  terms  of  the  contract  of  insurance,  which 
so  varied  and  increased  the  hazard  as  to  discharge  the  under- 
writers. Policies  of  insurance  create  reciprocal  rights  and  ob- 
ligations, they  form  a  class  of  contracts  in  which  the  utmost 
good  faith,  uberrima  fides,  is  requisite  on  both  sides.  Each 
party  is  bound  to  fulfill  the  warranties,  either  expressly  entered 
into,  or  implied  by  the  law.  On  the  part  of  the  assured,  certain 
warranties  are  implied,  which  enter  into  and  form  part  of  the 
contract,  and  by  which  he  is  as  much  bound  as  if  they  were  ex- 
pzessed.  Of  these  are  seaworthiness,  proper  docimientation« 
not  to  deviate,  and  that  the  goods  shall  be  properly  stowed:  1 
Einne,  606,  636;  Sherman's  Dig.  of  Mar.  Ins.  193;  1  Ph.  Ins. 
306;  Id.  21. 

13ie  warranty  as  to  proper  documentation  does  not  extend  to 
the  owner  of  goods,  but  this  seems  to  be  the  only  exception  in 
his  favor:  1  Einne,  608.  On  the  subject  of  seaworthiness,  some 
remarks  may  be  made  in  a  subsequent  part  of  this  opinion;  at 
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present  we  are  dealing  only  with  the  question  of  deviation. 
Phillips,  in  the  passage  just  referred  to,  says,  **  the  doctrine  of 
deviation  is  founded  on  an  implied  understanding  and  agree* 
ment  between  the  parties,  arising  on  the  fact  of  making  the 
assurance,  that  the  adventure  is  to  be  pursued  in  the  usual  man- 
ner, or  that  the  risk  shall  be  such  as  vessels  are  usually  subject 
to,  and  not  voluntarily  varied  by  the  assured  or  those  who  rep* 
resent  him."  And  the  doctrine  applies  as  well  to  the  navigation 
of  rivers,  as  of  the  ocean:  1  Ph.  671;  Ocutzam  v.  Ohio  Ins.  Co.,  1 
Wright,  202.  Any  voluntary  deviation  is  a  change  of  the  risk, 
it  forms  a  departure  from  the  contract,  and  an  attempt  to  sub- 
stitute another.  It  is  not  necessaiy  that  the  risk  should  thereby 
be  increased,  it  is  sufficient  if  it  be  changed.  Lord  Mansfield 
laid  down  the  rule,  '*  that  the  true  objection  to  a  deviation  is 
not  the  increase  of  the  risk;  it  is,  that  the  pariy  contracting  has 
voluntarily  submitted  another  voyage,  for  that  which  has  been  in- 
sured:" Lavabre  v.  TFtteon,  1  Doug.  291.  In  Maryland  Ina.  Go. 
V.  Le  Boy,  7  CSranch,  80,  the  supreme  court  of  the  United  States 
says,  **  that  the  discharge  of  the  underwriters  from  their  liabil- 
ity in  such  cases,  depends  not  upon  any  supposed  increase  of 
risk,  but  whoUy  on  the  departure  of  the  insured  from  the  con- 
tract of  insurance."  The  effect  of  a  deviation  is  a  discharge  of 
the  underwriters.  But  by  his  breach  of  this  implied  warranty 
againstdeviation,  the  owner  of  the  ship  becomes  liable  to  the 
owner  of  the  goods  for  their  loss:  1  Ph.  485;  Crosby  v.  PUch,  12 
Oonn.  410  [81  Am.  Dec.  745.] 

It  thus  becomes  necessary  to  decide  whether  taking  the  brig 
in  tow  amoxmted  to  a  deviation,  there  being  nothing  in  the  pol- 
icy which  expressly  authorized  it.  In  our  opinion  it  did.  Mere 
delay — taking  on  board  more  cargo  than  is  permitted  by  the 
policy — shortening  sail  to  keep  company  with  a  prize,  are  all 
instances  which  have  been  holden  to  amount  to  a  deviation: 
Maryland  Ins,  Co.  v.  Le  Boy,  7  Cranch,  26;  Oliver  v.  Maryland 
Ins.  Co.,  Id.  487;  1  Einne,  589;  1  Ph.  54G.  Any  act  which 
changes  the  risk,  produces  that  result.  "  The  shortness  of  the 
time  or  of  the  distance  of  the  deviation,  makes  no  difference  as  to 
its  effect  upon  the  contract;  if  voluntary  and  without  necessity,  it 
is  the  substitution  of  another  risk,  and  determines  the  contract:" 
3  Kent,  818;  Coffin  v.  Newhuryport  Mar.  Ins.  Co.,  9  Mass.  449. 
This  point,  in  a  nearly  parallel  case,  was  recently  decided  in  the 
supreme  court  of  Tennessee.  It  was  there  holden,  that  *'  to  lash 
a  fiatboat  descending  the  Mississippi,  laden  with  produce,  to  a 
steamboat,  to  be  towed,  is  a  departure  from,  and  a  violation  of. 
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tiieoontnotof  uunuance:''  StewarlT.  Tennessee Marme (md  Fire 
Ins.  Co.,  1  Hmnph.  242.  The  only  difference  between  that  oaae 
«iid  this  is,  that  there  the  boat  insured  was  attached  to  a  steam- 
lioat>  here  the  steamboat  insured  took  a  brig  in  tow.  In  prinoi- 
fle  there  is  no  distinction.  But  the  case  of  Herman  Brigge  db 
<Jo.  T.  The  Western  M.  d>  F.  Ins.  Co.,  13  La.  616,  is  still  mors 
Klirectlj  in  point.  That  was  an  action  upon  a  poliqjr  of  insur- 
ance, upon  this  TCiy  boat,  the  Fort  Adams,  instituted  to  recover 
(or  the  loss  of  the  boat  at  the  same  time  at  which  this  suit 
JB  brought,  to  reooYer  for  the  goods.  Of  course,  the  prominent 
Iftcts  are  the  same.  That  court  held  the  underwriters  to  be  dis- 
ehaxged,  upon  the  ground  that  there  had  been  a  deviation. 

It  was  attempted,  in  argument,  to  weaken  the  authority  of 
ihis  case,  by  showing  that  it  was  founded  upon  the  peculiar 
laws,  and  peculiar  views  of  policy  of  that  state.  In  this  we  can 
not  concur.  It  is  true,  that  the  civil  code  of  Louisiana  is  cited, 
jn  support  of  a  single  principle  in  the  case,  in  reference  to  usage; 
but  as  to  the  question  of  deviation,  it  is  made  to  rest  upon  gen- 
•«ral  principles,  recognized  in  the  common  law  authorities,  and 
regarded  as  of  general,  if  not  universal,  application.  Moreover, 
-a  late  learned  and  highly  valuable  writer,  who  has  indulged  very 
liberally  in  criticism,  of  the  cases  which,  in  his  view,  have  de- 
parted from  the  true  principles  of  the  law  of  insurance,  has 
•  cited  this  case,  vrith  seeming  approbation,  and  without  calling 
in  question  its  authority,  or  its  conformiiy  to  the  rules  of  the 
<x>mmon  law:  1  Ph.  Ins.  571.  We  do  not,  therefore,  feel  at 
liberty  to  disregard  it,  and  are  inclined  to  give  it  the  weight  to 
which  vfB  think  it  justiy  entitied. 

It  is  now  attempted  to  elude  tiie  force  of  this  decision,  and, 
<«onsequentiy,  of  the  general  doctrine  which  it  affirms,  by  draw- 
ing a  distinction  between  an  insurance  upon  a  vessel,  and  an  in- 
surance upon  the  cargo.  In  the  former  instance,  it  is  said,  the 
tnaster  and  mariners  are  the  agents  of  the  assured,  the  owners  of 
Che  vessel ;  but  in  the  latter,  they  are  not  the  agents  of  the  owners 
of  the  goods.  No  authority  was  cited  in  support  of  the  position, 
«zcept  Abbot  on  Shipping,  p.  90,  et  passim.  In  that  author  it 
ts  Tery  broadly  laid  down,  that  the  master  and  crew  are  the 
agents  or  servants  of  the  ovmers  of  the  vessel;  and  this  is  no 
doubt  true.  But  it  by  no  means  follows,  that  they  are  not  like- 
wise^ the  agents  of  the  assured.  The  objection  is  novel,  and  we 
liave  been  at  much  pains  to  ascertain  to  what  extent  it  is  well 
founded.  Almost  numberless  actions  have  been  brought  upon 
on  goods,  in  which  deviation  has  been  set  up  as  a 
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defeziBe,  yet  we  haye  Been  no  case,  in  which  there  was  an  attemp4 
to  defeat  the  defense,  upon  this  ground:  See  OoUitMan  Ins,  Co. 
T.  CaOeU,  12  Wheat.  383;  Brotan  t.  Oirard,  4  Yeates,  116  [2  Am. 
Dec.  400];  Leominster  Canal  Co.  y.  Norris,  7  T.  B.  601;  HeBOUm 
T.  AUnuUy  1  Man.  &  Sel.  46.  This  list  might  be  greatly  extended^ 
and  we  have  examined  many  other  cases  on  the  point  of  deyia^- 
tion,  in  none  of  which  has  the  distinction  been  taken.  17his» 
though  a  strong,  is  not  a  condusiye  argument  against  it. 

In  Lodwioks  y.  Ohio  Ins,  Co.,  6  Ham.  234,  a  case  which  aroa» 
under  an  insurance  of  com  upon  a  flat-boat,  the  rule  as  to  the 
agency  is  yery  clearly  stated.  It  is  said,  that  the  owner  is  the 
agent  of  the  shipper,  for  transporting  the  goods,  and  employs^ 
in  the  management  of  the  business,  other  agents,  the  master 
and  mariners,  for  whose  conduct,  in  that  employment,  he  is  ao» 
countable  to  the  shipper:  Marsh.  Ins.  225.  "  The  captain  and 
mariners,  nayigating  yessels  in  which  insured  properly  is  laden^ 
aie,  in  legal  contemplation,  the  agents  of  the  assured,  in  refers 
ence  to  the  goods  insured."  The  rule  is  laid  down  by  Phillips, 
"  that  after  abandonment,  the  assured  becomes  the  agent  of  the 
underwriters;"  or,  as  it  is  stated  in  another  passage,  **  the  as- 
sured, by  the  abandonment,  becomes  the  immediate  agent  of  the 
insurers,  and  th  'B  captain  the  subagent  of  the  assured:"  Vol.  2, . 
pp.  489,  449.  The  same  rule  is  laid  down  in  Chrdere  y.  Cohimr 
hian  Ins.  Co.,  7  Johns.  514.  In  Schieffelin  y.  New  York  Ins.  Co.,. 
9  Id.  21,  the  court  says:  **  The  master  is  the  agent  of  the  as- 
sured, until  an  actual  and  yalid  abandonment,  and  they  ought 
to  bear  the  consequence  of  his  neglect."  The  same  principle  is 
re-asserted  in  Orim  y.  Phoenix  Ins.  Co.,  13  Id.  451.  The  su- 
preme court  of  the  United  States,  in  substance,  says:  **  By  aban- 
donment, the  xmderwriters  are  substituted  for  the  assured,  and 
the  master,  although  the  agent  of  the  owners  until  the  loss  oc- 
curs, becomes,  by  abandonment,  the  agent  of  the  underwriters. 
The  interest  in  the  salyage  is  transferred  to  them,  and  the  agency 
is  transferred  with  the  subject;  and  the  agent  becomes  responsi<^ 
ble  to  the  underwriters,  for  the  faithful  discharge  of  his  trust. 
No  action  could  be  sustained  against  him  by  the  assured,  for  th» 
proceeds,  or  any  misconduct  in  the  management  thereof:"  (7<k 
luwbian  Ins.  Co.  y.  Ashby  et  al.,  4  Pet.  139;  2  Ph.  442.  These, 
except  the  last,  were  all  cases  of  insurance  upon  the  cargo. 

The  principle  upon  which  they  rest  is  yery  obyious.  The  mas- 
ter and  mariners  are  intrusted  with  the  goods,  and  are  the  agent» 
of  the  owners.  The  assured  are  the  owners  until  a  yalid  aban* 
donment,  the  insurers  become  so  after  that  eyent.    The  special 
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danse  in  the  policy,  **  that  in  case  of  loss,  the  aaaoied  and  Uieir 
aervanta  shall  labor  for  the  defenae,  aafegoard,  and  xeoovezy  of 
the  gooda/'  ia  introduced  expreealj  with  a  yiew  to  thia  mle. 
Without  thia  dauae,  the  dntiea  of  tibe  aaaured  -would  oeaae  with 
the  abandonment;  with  it  hia  efforts  are  atill  to  be  exerted,  but 
thoae  exertiona  are  not  to  be  conatmed  to  hia  prejudice:  4  Pei 
139.  It  ia  the  practice  in  aome  policies,  where  it  ia  desired  to 
aecure  the  diatinotion,  the  exiatence  of  which  ia  ooniended  for 
in  thia  case,  to  insert  a  dauae  by  which  the  conduct  of  ihe  agenta, 
in  referenoe  to  the  cargo,  ia  inaured  against,  but  not  in  reference 
to  the  ahip:  1  Ph.  678. 

It  would  aeem  to  be  unneceaaary  to  pursue  thia  inquiry  fur- 
ther. But  there  ia  a  daaa  of  caaea  which  aeema  to  extend  the 
limita  of  the  liability  of  inaurers,  for  the  acta  of  mastera  and 
nuuinera.  They  go  to  fix  thia  prindple,  that  when  a  loaa  occura, 
the  proximate  cauae  of  whidi  ia  a  peril  inaured  againat,  the  in- 
surers will  be  liable,  though  the  remote  cause  be  the  act  of  the 
agent  of  the  assured,  or  arise  from  hia  negligence  and  miscon- 
duct. In  Bishop  y.  FenUand,  7  Bam.  &  Grass.  219,  the  rule  ia 
thua  atated,  **  the  underwriters  are  liable  for  a  loss,  the  proxi- 
mate cause  of  which  is  one  of  the  enumerated  risks,  though  the 
remote  cause  may  be  traced  to  the  master  and  mariners."  See 
Busk  Y.  Bayal  Exchange  Jss,  Co.,  2  Bam.  &  Aid.  73;  Waiher  y. 
MaiUand,  6  Id.  171;  Paiap9C0  Im.  Co.  y.  CauUer,  3  Pet  222; 
Waiters  y.  MsrcharUa^  LouisinUe  Ins.  Co.,  11  Id.  213.  But  thia 
doctrine  has  neyer  been  extended  to  a  case  of  yoluntary  deyia- 
tion,  and  seems  to  be  in  its  nature  inapplicable  to  cases  of  that 
kind. 

Phillips  concludes  hia  remarks  on  this  class  of  cases,  in  theae 
words:  ''  But  the  application  of  these  principles  to  particular 
cases,  does  not  seem  to  haye  been  yery  definitely  settled.  It  ia 
plain  that  the  master  is  the  agent  of  the  ownera,  both  of  the 
ship  and  the  cargo,  to  more  purposes  than  the  mariners.  Chief 
Justice  Gibbs  has  also  glanced  at  a  distinction  in  this  respect, 
between  the  owners  of  the  ship  and  the  owners  of  the  caigo. 
Speaking  of  a  loss  by  the  misconduct  of  the  master  and  mariners, 
he  says:  ''  It  is  extremely  hard  that  the  owner  of  goods  should 
be  responsible  for  a  loss,  occasioned  by  an  act  in  which  he  did 
not  concur,  and  by  which  he  was  alone  the  sufferer:"  Soares  y. 
Thornton,  1  Moore,  886;  S.  C. ,  7  Taunt.  627.  Sir  William  Scott 
also  notices  the  same  distinction:  The  Adonis,  6  Bob.  A.  266. 
But  upon  what  prindples,  and  to  what  extent,  such  a  diatinotion 
is  to  be  made,  has  not  as  yet  been  definitdy  determined.    The 


Jan.  1844.]       Natchez  Ins.  C!o.  v.  Stanton.  599 

imneis  of  the  ship  are  the  agents  of  the  shipper,  for  transporting 
the  goods,  for  which  purpose  they  employ  other  agents,  namely, 
the  masters  and  mariners,  for  whose  conduct  in  this  employment;, 
they  are,  no  doubt,  answerable,  in  a  greater  or  less  degree,  to  the 
shipper.  And  it  seems  to  be  more  generally  implied,  that,  in 
respect  to  the  acts  of  the  agents,  for  which  the  owners  of  the 
ship  are  answerable  to  the  shippers,  the  insurers  of  the  goods  are 
not  answerable:"  Olevdandy.  ZThion/ns.  (7o.,  8 Mass.  821;  IPh. 
Ins.  225.  The  concluding  paragraph  excludes  the  idea  that  the 
principle  can  extend  to  a  case  of  deviation,  when  it  is  yoluntary. 
There  not  only  the  remote,  but  the  sole  cause,  is  the  act  of  the 
master  and  mariners. 

It  is  also  dear  that  for  such  an  act  of  deviation;  the  owner  of 
the  ship  would  be  liaUe  to  the  owner  of  the  goods:  Bobard  ▼. 
Norton,  8  Pick.  159;  S.  C,  1  Ph.  485.  According  to  many  of 
the  cases,  this  last  principle  may  be  propounded  in  more  com- 
prehensive terms.  That  the  insurer  is  only  liable  for  extraor- 
dinary perils,  unless  by  express  stipulation,  and  not  for  such 
as  proceed  from  the  negligence,  unskillfulness,  or  misconduct  of 
the  master  and  crew:  8  Mass.  822,  supra;  Lodioicks  v.  Ohio  Ina. 
Co.,  5  Ham.  (Ohio)  434;  1  Ph.  625.  For  these  last  the  ship- 
owner is  responsible,  as  a  carrier,  and  the  liability  of  the  insurer 
does  not  commence  until  that  of  the  carrier  ceases.  But  this 
I  regard  as  the  debatable  land,  and  in  cases  of  this  description 
the  doctrine  of  losses,  from  proximate  or  from  remote  causes, 
seems  to  vibrate  and  hang  in  suspense.  The  point  of  volun- 
tary deviation,  however,  is  exempt  from  any  such  perplexing  re^ 
inements  and  distinctions:  Stewart  y.  Tennessee  Mar,  andF.  Ins. 
Co.,  1  Humph.  (Tenn.)  248. 

In  regard  to  the  remarks  stated  in  the  above  extract  to  have 
fallen  from  Chief  Justice  Gibbs,  upon  the  distinction  xmder  con- 
sideration, there  are,  it  seems,  two  reports  of  the  case.     The  one 
in  7  Taunt.  627,  is  the  only  one  I  have  been  able  to  find.    It  was 
an  action  on  a  policy  of  insurance,  covering  barratry  expressly, 
and  the  declaration  averred  a  loss  by  barratry;  the  action  was  by 
the  owner  of  the  goods.    The  vessel  was  under  a  charter  of  af  • 
freightment,  and  the  party  who  chartered  her  was  on  board;  the 
general  owner  was  likewise  on  board.    On  one  occasion  the  owner 
took  the  command  of  the  vessel,  and  the  captain  assenting,  will- 
fully ran  her  ashore,  and  the  goods  were  lost  to  the  plaintifb. 
The  material  question  was,  whether  this  was  a  loss  by  barratry. 
The  chief  justice  says:  **  Barratryis  an  act  of  fraud,  not  directed 
against  the  owner  of  the  goods,  which  are  lost,  but  a  fraud  against 
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the  owBcr  of  ihe  ship;  and  however  innooent  may  be  the  owner 
of  the  goods,  who  seeks  to  zeoover  agamst  the  underwriter,  yet  if 
the  owner  of  the  ship  concur  in  the  act  which  eansed  the  loes, 
it  takes  from  it  the  character  of  barratry;  for  the  yery  definition 
of  barratiy  is,  a  fraud  by  the  master  and  mariners  against  the 
owner  of  the  ship."  Bat  it  was  holden  that  the  freighter  was 
for  the  time  the  owner  of  the  yessel,  and  that  as  he  did  not  con- 
sent to  the  act  of  fraud,  or  concur  in  it,  the  act  of  the  original 
owner  and  master  together,  was  a  complete  act  of  banatzy.  It 
fell,  therefore,  within  the  peril  insured  against.  In  condusion, 
the  judge  remarked:  "  We  can  not  regret  this  result,  for  it  is  a 
yery  hard  thing,  when  a  person  has  insured  his  goods,  to  find 
^imaftlf  exposed  to  a  loss,  to  which  he  supposed  his  indemnity 
would  extend,  but  in  which  he  is  frustrated."  The  whole  case 
clearly  shows,  that  if  it  had  been  holden  not  to  be  barratry,  the 
pVintiflP  would  not  haye  been  permitted  to  recoyer.  It  there- 
fore attempts,  as  there  reported,  to  introduce  no  distinction  in 
this  particular,  but  it  lets  the  law  remain  undisturbed,  as  pre- 
yiously  settled. 

But  if  intended  by  the  learned  judge  to  introduce  a  distinc- 
tion, it  goes  no  further  than  the  case  of  barratiy.  That  accord- 
ing to  the  late  English  cases,  and  to  most  of  the  American  cases, 
is  an  offense  which  can  only  be  committed  against  the  owners 
of  the  yessel,  though  the  New  York  cases  extend  it  likewise  to 
the  owner  of  the  cargo:  Cook  y.  Commercial  Ins,  Co.,  11  Johns. 
40  [6  Am.  Dec.  353];  1  Ph.  Ins.  603  et  seq.;  Soares  y.  Thonir 
Urn,  7  Taunt.  627;  WaJters  y.  Merchants  Louisville  Ins.  Co.,  11  Pet 
220.  Barratry  is  not  coyered  by  the  ordinary  proyisions  of  a 
policy;  it  requires  an  express  stipulation  to  comprehend  it,  and 
without  such  stipulation  the  underwriters  are  not  bound:  Wm- 
tarns  y.  SufoUc  Ins.  Co.,  13  Id.  421;  3  Kent,  304;  1  Einne,  542. 
In  such  ca^  where  the  owners  of  the  yessel  lose  their  claim  to 
indemniiy,  under  the  policy,  the  hardship  of  making  the  owners 
of  the  goods  likewise  lose  their  insurance,  does  appear  to  plead 
strongly  for  a  relaxation  of  the  rule  in  their  fayor.  But  under 
eyen  those  circumstances,  it  seems  to  us  better  to  require  the 
introduction  of  an  express  clause  into  the  policy  of  insurance 
against  barratry,  or  of  protection  of  the  owners  of  the  goods, 
when  no  room  would  be  left  for  doubt,  and  the  insurer,  by  an 
increase  of  premium,  would  be  compensated  for  the  increase  of 
risk:  1  Ph.  618.  But  we  haye  nothing  further  to  do  with  this 
point,  than  to  distingnish  it  from  the  case  before  us.  After 
examination  of  the  general  doctrines  inyolyed  in  the  case. 
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H  is  not  neoesaazy  to  enter  upon  a  dose  consideration  of  the 
chazges  given  by  the  conrt  below.  It  will  be  easy  to  perceiye 
in  what  tiiey  differ  from  the  principles  here  laid  down,  and  upon 
any  futore  trial,  they  must  be  made  to  conform  to  them.  The 
adyertisement  referred  to  in  argument,  that  the  company  would 
insure  goods  upon  certain  enumerated  boats,  could  at  most  only 
amount  to  a  waiver  of  the  implied  warranty  of  seaworthiness. 
We  do  not  see,  therefore,  that  it  can  haye  any  influence  in  the 
cause. 

In  regard  to  the  question  of  usage,  there  is  no  proof  of  any 
usage  on  this  subject,  at  Natchez,  where  the  defendants  reside, 
and  where  the  contract  was  made.  The  usage  of  the  insurance 
offices,  at  New  Orleans,  could  not  affect  them,  neither  could  the 
usage  of  towing  boats  upon  the  riyer  by  steamboats,  unless  it 
was  shown  to  be  so  general,  and  so  weU  known,  that  it  was  fair 
to  presume  the  parties  contracted  with  reference  to  it:  MarUn  y. 
Delaware  Ins.  Co.,  2  Wash.  0.  0.  257;  TrM  y.  Wood,  1  Gall.  444; 
6  Law  Sep.,  No.  3,  p.  117;  1  Ph.  Ins.  54. 

The  judgment  is  reyersed  and  a  new  trial  awarded* 

SxAWOBTHiinEss  IS  AN  Impued  Wabaantt  in  every  policy  of  imraiance  npoa 
a  yeeael:  Wcurrtn  ▼.  United  Ins.  Co.,  1  Am.  Dec.  164;  JSamewaU  ▼.  Churek, 
t  Id.  180,  and  note;  Prtscoitr,  Union  Ins.  Co.,  30  Id.  211,  note;  Dupeyre  r. 
Western  Marine  and  I%re  /iw.  Co.,  8S  Id.  218;  and  alao  see  note  to  FUmimg 
T.  Marine  Ins.  Oo,f  33  Id.  37.  Neglect  to  employ  a  competent  pilot  in  enter- 
ing a  port  where  it  is  the  custom  of  vesselB  to  take  a  pilot  on  board,  ii  a 
breach  of  the  implied  warranty  of  Beaworthineas:  Whitney  y.  Ocean  Ins.  Co., 
33  Id.  695,  and  note  590;  McMuUan  ▼.  Union  Ins.  Co.,  Id.  112.  A  compe- 
tent craw  18  eaaential  to  the  aeaworthineaa  of  an  inanred  yeaael:  OcUdweU  t. 
Western  M.  dt  F.  Ins.  Co.,  36  Id.  667. 

DsiiAT  AND  DsvxATiON.— As  to  what  haa  been  held  a  deviation,  aee  Bari 
Y.  Siiaw,  1  Am.  Dec.  117;  Bood  v.  NeAU^  Id.  265;  Patrick  y.  Ludiow,  2  Id. 
230;  Read  y.  Commercial  Ins.  Co.,  3  Id.  495;  Clark  y.  United  F.  A  M.  Ins. 
Co.,  5  Id.  50;  Savage y.  Pleasants,  6  Id.  424;  Himely  y.  Soutk  Carolinalns. 
Co.,  12  Id.  028. 


Nixon   v.  The    Statb. 

[3  SiOEDas  k  MAwaWAiJ.,  487.] 

A  Spisdt  Trial  is  One  Conductsd  aooosdino  to  Fixsd  Bulbs,  regnla- 
tiona,  and  prooeedinga  of  law,  free  from  yexationa,  capriciooa,  and  op- 
preaaiye  delaya,  created  by  the  miniatera  of  jnatice. 

BZATCTB    OlTINO    PBXBONXR   THE    RiOBT  TO    AN  EZAMIXATION  OF  CTB  Ll- 

DiGTMXNT,  "at  leaat  two  entire  daya  before  the  trial,"  meana  two  Judi- 
cial daya,  and  hence  ezdndea  the  fraction  of  a  day  of  ita  aervice. 
Whsbi  Trial  can  not  Possiblt  bb  Ck)iafBNCSD  till  ths  Latter  Pabi 
of  the  laat  day  of  the  term,  ita  poatponement  till  the  next  term  ia  no  In- 
fUngement  of  the  priaooer'a  ri^t  to  a  apeedy  triaL 
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ir  m  Olkbk  of  CiBOcnT  Court  Faxu  to  Drawtbs  Jubobbab  reqniradt 
the  certificate  of  the  derk  of  tlie  probete  court,  that  the  list  of  jnrori 
by  whom  a  hill  of  indictment  waa  foontl,  was  drawn  in  open  probate 
court  in  the  manner  preecribed  by  law,  is  evidence  that  the  panel  was 
properly  drawn. 

LnnonoRT  for  minder.  The  prisoner  was  brought  before  the 
drctiit  court  on  a  writ  of  habeas  carpus.  The  court  OTeiroled 
faia  application  for  a  dischaige  and  remanded  him  to  jail,  from 
which  order  and  judgment  this  writ  of  error  is  proseooted. 
The  other  facts  sufficiently  appear  in  the  opinion. 

Davis,  for  the  prisoner. 

Dreeman,  aUamey  general,  for  the  state. 

By  Court,  Thacbkb,  J.  This  was  writ  of  enor  from  the  judg- 
ment of  the  judge  of  the  ninth  judicial  district,  upon  an  in- 
Testigation,  l^  virtue  of  a  writ  of  habeas  corpus.  The  plaintiff 
in  error  is  under  indictment  for  murder.  He  claimed  his  dis- 
charge upon  two  grounds;  that  he  had  been  deprived,  through 
the  default  of  the  state,  of  his  constitutional  priyilege  of  a 
speedy  trial;  and  that  the  indictment,  by  process  under  which 
he  was  now  held  in  imprisonment,  is  null  and  void.  One  who 
is  prosecuted  by  indictment  or  information  has,  by  the  constitu- 
tion, his  right  to  a  speedy  and  impartial  trial.  He  shall  not  be 
unnecessarily  hindered  and  delayed  in  his  efforts  to  reUeve  him- 
self from  the  burden  of  an  onerous  charge  of  crime.  But  the 
constitution  also  declares,  that  he  shall  not  be  deprived  of  his 
life  or  liberty,  but  by  due  course  of  law:  Oonst.,  art.  1,  sec.  10. 
Delays  growing  out  of  the  established  mode  of  proceeding, 
which  has  been  so  established  by  law,  equally  for  the  protection 
of  the  accused,  and  to  accomplish  the  design  of  the  scheme  of 
laws,  are  evils  necessarily  attendant  upon  all  human  systems  of 
jurisprudence.  They  are  evils  to  which  aU  may  be  subjected 
alike,  and  which  constitute  a  part  of  the  price  paid  for  the  ad- 
vantages, tsx  greater  in  proportion,  thereby  derived.  By  a 
speedy  trial  is  then  intended,  a  trial  conducted  according  to 
fixed  rules,  regulations,  and  proceedings  of  law,  free  from  vexa- 
tious, capricious,  and  oppressive  delays,  manufactured  by  the 
ministers  of  justice. 

In  examining  the  record,  we  can  see  but  one  cause  of  delay, 
which  did  not  originate,  directly  and  immediately,  from  the  ac- 
cused himself;  and  that  exception  seems  to  be  the  one  most 
urgently  pressed  upon  this  court.  The  state  of  facts  relied 
upon  most  forcibly  in  the  argument,  as  exemplifying  the  state's 
default,  was,  that  the  pending  indictment  was  found  by  the 
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giand  jtixj  of  Pontotoc  comity,  on  Tuesday,  the  twenly-first 
day  of  March,  1843;  that  the  accnsed  was  arraigned  thereon  on 
Thursday,  the  twenty-third  day  of  the  same  month,  and  pleaded 
thereto,  and  that  he  thereupon  demanded  his  trial,  which  was 
refused  him,  as  he  declined  to  waiTC  his  statutory  right  to  a 
copy  of  the  indictment  for  two  entire  days  before  his  trial :  How. 
&  Hutch.  667,  sec.  15.  The  trial,  under  these  circumstances, 
could  not  have  taken  place  at  that  term  of  the  court.  The  circuit 
court  of  Pontotoc  county  could  continue  in  session  six  judicial 
days,  and  no  longer:  Laws  of  1842,  221,  sec.  2.  The  statute 
gave  the  accused  a  right  to  an  examination  of  the  indictment, 
**  at  least  two  entire  days  before  the  trial."  The  service  of  copy 
must  have  been  made  some  time  on  Thursday,  and  he  would 
have  been  entitled  to  the  days  of  Friday  and  Saturday  for  its 
examination,  with  the  advice  of  counsel.  The  statute  intends 
two  entire  judicial  days.  The  fraction  of  the  day  of  its  service 
must  be  excluded  in  the  computation,  not  only  for  the  reason 
already  given,  but  because  the  greatest  liberality  of  construction 
should  be  accorded  to  an  accused,  in  passing  upon  his  rights  and 
privileges  before,  during,  and  after  his  trial.  Had  a  difEerent 
estimate  been  made,  by  including  the  portion  of  Thursday, 
which,  as  we  have  said,  would  have  been  erroneous,  then  the 
trial  could  not  have  commenced  until  some  time  during  Satur- 
day, the  last  of  the  judicial  days  of  that  term.  It  must,  neces- 
sarily, have  been  precipitated  with  haste,  and  without  that  de- 
liberation and  reflection  on  the  part  of  the  court,  which  is  due, 
as  a  right,  in  the  course  of  law  to  an  accused,  in  so  solemn  and 
awful  a  position. 

The  main  reason  urged  against  the  validity  of  the  indictment, 
is  based  upon  an  alleged  informality  of  the  certification  of  the 
manner  in  which  the  jurors  for  the  term  of  the  court  at  which 
the  indictment  was  returned,  were  drawn.  There  having  been 
an  omission  by  the  clerk  of  the  circuit  court,  and  the  sheriff  of 
the  county  of  Pontotoc,  to  draw  the  jurors,  as  required  by  the 
general  circuit  court  law,  in  such  case  provided;  the  certificate 
of  the  clerk  of  the  probate  court  shows,  in  the  record,  that  the 
clerk  of  the  circuit  court,  and  the  sheriff  of  the  counly,  in  pres- 
ence of  the  judge  of  probate,  and  during  the  term  time  of  his 
oourt,  did  draw  the  requisite  number  of  jurors,  for  the  said  March 
term,  1843,  of  that  circuit  court:  How.  k  Hutch.  491,  sec.  46. 
The  inspection  and  supervision  of  this  proceeding,  shows  a  ju- 
dicial exercise  of  the  duties  of  the  judge  of  probate,  which  is 
properly,  and  must  necessarily,  under  such  circumstances,  be 
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onto  hy  the  derk  of  that  court  If  done  in  Tacatum» 
the  certificate  may  be  by  the  judge  of  probate  himself,  but  whea 
done  in  term  time,  it  must  be  certified  by  the  derk. 

After  a  careful  and  elaborate  examination  of  the  record,  in 
this  case,  we  can  see  nothing  that  calls  for  a  rerensl  of  the 
judgment  of  the  judge  of  the  ninth  judicial  distrid 

The  judgment  is  therefore  aflSrmed. 


Sfssdt  Tbial,Biobt  to. — ^Tbe  ri^t  of  all  ponoos  held  on  a  eriminil 
ohaige,  to  a  ipeedy  and  impartial  trial,  has  been  gnaianteed  from  the  eariieal 
timee  to  the  Bngliwh  people,  fint  by  the  Magna  Gharta  and  the  petition  of 
rights,  and  enforoed  by  statates  allowing  a  certain  time  within  whidi  the  trial 
■hoold  come  olS,  or  in  default  of  this,  and  no  legal  and  snfficient  reason  being 
shown,  granting  a  discharge  from  custody.  The  same  right  has  been  declared 
in  most  of  the  constitations  of  the  American  states,  and  also  in  the  sixth 
amendment  to  the  federal  oonstitntion.  The  latter  is  in  these  words:  "  In  all 
criminal  prosecations,  the  accused  shall  enjoy  the  right  to  a  speedy  and  pab> 
lie  trial,  by  an  impartial  jury  of  the  state  and  district  wherein  the  crime  shaD 
Imve  been  committed,  which  district  shall  have  been  previously  ascertained 
by  law,  and  to  be  informed  of  the  nature  and  cause  of  the  accusation;  to  be 
confronted  with  the  witnesses  against  him;  to  have  compulsory  process  for 
obtaining  witnesses  in  his  favor,  and  to  have  the  assistance  of  counsel  for  liis 
defense."  The  supreme  court  of  the  United  States  has  uniformly  held  that 
the  prohibitions  contained  in  this  and  the  other  amendments  to  the  f edersl 
constitution  are  exclusively  restrictive  on  the  federal  powers,  to  prevent  in- 
terference with  the  rights  of  states  and  their  citizens,  and  that  it  does  not 
apply  to  acts  of  the  legislatures  of  the  several  states:  Ban'on  v.  BaUimore,  7 
Pet.  243;  Fox  v.  Ohio,  5  How.  410;  8mUh  v.  SUOe  ofMaryUmdL,  18  Id.  76; 
WUhef  V.  BuckUtf,  20  Id.  90;  Tmtchd  v.  CommonweaUh,  7  WaU.  321;  WaHet 
V.  Sauvinett  92  U.  S.  90.  To  the  same  effect  are  the  following  state  dedsions: 
Murphy  V.  People,  2  Cow.  815;  Jachaon  v.  Wood,  Id.  819;  CampbeU  v.  SUmU, 
11  Qa.  353;  QwUoU  v.  New  Orleans,  12  La.  Ann.  432;  JBSb  parte. SmUh,  10 
Wend.  449. 

To  guard  more  carefully  this  ancient  right,  most  of  the  state  constitutions 
have  embodied  in  their  declarations  of  rights,  the  same  or  very  similar  Ian- 
gnage:  Constitution  of  Florida,  art.  1,  sec  10;  Missouri,  art.  1,  sec.  18;  Neb- 
raska, art.  1,  sec.  7;  California,  art.  1,  sec.  13;  Pennsylvania,  art.  1,  sec.  9; 
Texas,  art.  1,  sec.  10;  Virginia,  art.  1,  sec.  10;  Wisconsin,  art  1,  sec  7;  Ohio, 
art.  1,  sec.  10;  Alabama,  art.  1,  sec.  7;  Arkansas,  art.  2,  sec  10;  Colorado, 
art.  2,  sec  16;  Connecticut,  art  1,  sec  9;  Delaware,  art  1,  sec  7;  GeoTgia» 
art  1,  sec  7;  Illinois,  art.  2,  sec.  9;  Iowa,  art.  1,  sec  10;  Kansas,  sec.  10  of 
the  bill  of  rights;  Kentucky,  art.  13,  sec  12;  Louinana,  tit  1,  art.  6;  Maine^ 
art  1,  sec.  6;  Maryland,  art  21  of  the  declaration  of  rights;  Michigan,  art  1, 
sec.  10;  Minnesota,  art  1,  sec  6;  MiasiBsippi,  art  1,  sec  7;  New  Jeney,  art 
1,  sec.  8;  Bhode  Island,  art  1,  sec  10;  South  Carolina,  art  1,  sec  13;  Ten- 
nessee,  art  1,  sec  9;  Texas,  art.  1,  sec  10;  Vermont,  c  1,  art  10.  In 
most  of  the  constitutions  just  cited  the  phrase  used  is  "a  speedy  snd  pnblis 
trial  by  an  impartial  jury."  The  constitution  of  West  Viiginia  gives  the 
right  to  a  trial  "  public,  and  without  unreasonable  delay.*'  Those  of  Indiana 
and  Oregon  give  "a  public  trial  by  an  impartial  jury,'*  omitting  the  word 
speedy;"  while  the  constitutions  of  New  York,  North  Carolina,  New  Hamp- 
,  Nevada,  and  Massachusetts  have  no  such  phrase  nor  its  equivalent 
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To  carry  out  thefe  proviBionB  of  the  constitatioiui  most  of  the  states  have 
statutes  declaring  that  unless  an  accused  is  tried  within  the  first  or 
second,  or  in  some  states  where  he  is  out  on  bail,  within  the  third  term  after 
the  indictment  or  information  has  been  found,  he  shall  be  discharged,  un- 
less the  continuance  has  been  for  good  and  legal  reasons,  or  on  the  applica- 
tion of  the  defendant.  In  Pennsylvania  the  statute  dedaree  that  any  person 
eommitted  for  felony  or  treason  must  be  discharged  if  not  indicted  at  the 
first  term  after  his  commitment,  unless  it  shall  appear  upon  oath  to  the  oonrl 
that  material  witnesses  for  the  commonwealth  could  not  then  be  produced;  if 
such  person  is  not  indicted  and  tried  the  second  term,  he  must  be  dischaiged, 
unless  the  delay  happened  on  the  application  of  the  accused.  Under  this  act 
it  has  been  held  that  the  power  to  discharge  the  prisoner  is  strictly  confined 
to  the  court  in  which  he  was  indicted,  and  that  the  supreme  court  would  not 
interfere  if  the  commitment  Ib  unexceptionable  on  the  face  of  it:  Ex  parte 
WdUcfif  2  Whart.  501;  that  a  prisoner  indicted  for  aiding  and  abetting  an- 
other to  commit  murder,  who  has  not  been  tried  at  the  second  term,  Ib  not 
entitled  to  hii  discharge,  if  the  principal  has  absconded,  and  the  proceedings 
to  outlawry  against  him  were  commenced  without  delay,  but  sufficient  time 
had  not  elapsed  to  complete  them:  Commonwealth  y.  Sheriff  et  al.,  16  Serg.  4 
R.  304.  Also  that  if  the  prisoner  has  an  infectious  or  contagious  disease,  which 
may  be  communicated  in  the  court  to  the  prejudice  of  those  present,  he  is 
not  entitled  to  demand  a  trial  at  the  second  term:  Ex  pcarte  PhUUpa,  2  Watts, 
366.  In  South  Carolina  it  is  at  the  discretion  of  the  court  to  continue  a  case 
on  the  part  of  the  state:  State  ▼.  Patterson,  1  McCord,  177. 

In  Massachusetts,  where  a  capital  indictment  had  been  continued  one  term, 
and  the  government  was  not  prepared  for  trial,  the  court  took  the  prisoner's 
single  recognisance  for  his  appearance  at  the  next  term:  Commonweaith  v. 
PhiUipe,  16  Mass.  426.  But  where  it  appeared  that  a  material  witness  on  the 
part  of  the  government  had  absconded,  though  without  any  connivance  on  the 
part  of  the  prisoner,  the  indictment  was  continued  and  the  prisoner  remanded, 
even  though  the  statute  required  that  prisoners  should  be  tried  the  first  term: 
Commonwealth  v.  Carter,  11  Pick.  277.  The  Virginia  statute  provides  that 
if  the  prisoner  shall  apply  to  the  court  to  be  tried  the  first  term,  he  must 
either  be  tried  then  or  admitted  to  bail,  unless  it  appear  by  affidavits  that 
witnesses  against  him  can  not  be  produced  in  time;  that  every  person  not  in- 
dicted before  or  at  the  second  term  after  he  shall  have  been  committed  shall 
be  discharged  from  imprisonment,  unless  he  has  prevented  the  attendance  of 
witnesses  against  him;  and  if  he  be  not  tried  at  or  before  the  third  term  he 
shall  be  forever  discharged  of  the  crime,  unless  such  failure  to  try  the  case 
was  on  his  own  account  or  from  the  inability  of  the  jury  to  agree.  Under 
this  act  it  has  been  held  that  the  word  term  does  not  mean  the  prescribed 
t^e  when  the  court  should  meet,  but  the  actual  session:  Ex  parte  Santee^  2 
Va.  Cas.  363.  And  that  when  the  prisoner  has  been  tried  and  convicted  and 
a  new  trial  awarded  him,  although  he  shall  not  be  again  tried  till  after  the 
third  term  from  his  examination,  he  is  not  entitled  to  a  discharge:  Vance  v. 
Commonwealth,  Id.  162.  The  statute  of  Missouri  provides  that  the  accused 
must  be  tried  before  the  end  of  the  second  term,  or,  if  out  on  bail,  the  end  of 
the  third  term,  or  he  is  entitled  to  his  discharge,  unless  the  delay  shall  happen 
on  the  application  of  the  prisoner,  or  be  occasioned  by  want  of  time  to  try 
the  cause  at  such  term.  Under  this  statute  it  has  been  held  that  if  the  venue 
has  been  changed  on  the  application  of  the  prisoner  he  is  not  entitled  to  his 
diMsharge,  as  for  want  of  prosecution,  if  tried  at  the  second  term  of  the  latter 
court  after  the  filing  of  Uie  papers  therein:  State  v.  Cox,  65  Mo.  29.  Also 
that  the  supreme  court  would  not  reverse  a  judgment  because  the  prisoner 
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was  not  tried  within  the  period  fixed  by  the  statote,  nnlen  it  appear  by  the 
reoord  that  be  applied  to  the  lower  coart  for  a  diachai^  on  that  gronnd:  Id. 
The  statate  was  intended  to  operate  only  when  there  u  some  laches  on  the  part 
of  the  state;  hence,  in  considering  whether  a  prisoner  is  entitled  to  a  dischaige 
Qttder  it»  a  term  adjonmed  in  the  midst  of  a  trial,  by  reason  of  the  illness  of 
the  jndge,  most  not  be  counted;  nor  a  term  in  which  there  was  a  trial  and 
the  jury  disagreed;  nor  a  term  limited  by  law  to  six  days,  in  which,  on  the 
foarth  day,  only  five  jurors  had  been  impaneled,  and  the  ease  was  then  oon- 
tinned;  nor  a  special  term:  Staie  ▼.  HtUing,  21  Id.  464.  The  prisoner  must 
make  his  application  for  a  discharge,  by  reason  of  failure  to  prosecute,  in  the 
court  in  which  the  indictment  is  pending:  In  re  Spradlend,  38  Id.  547. 

Judge  Cooley,  in  his  able  work  on  constitutional  limitatioos,  page  382,  fourth 
edition,  In  discussing  the  constitutional  prohibitions,  says:  "Again,  it  is  re- 
quired that  the  trial  be  speecfy;  and  here  also  the  injunction  is  addressed  to 
the  sense  of  justice  and  sound  judgment  of  the  court  In  this  country,  where 
officers  are  specially  appointed  or  elected  to  represent  the  people  in  these 
prosecutions,  their  position  gives  them  an  immense  power  for  oppression;  and 
it  Ib  to  be  feared  they  do  not  always  sufficiently  appreciate  the  responsibility, 
and  wield  the  power  with  due  regard  to  the  legal  rights  and  privileges  of  the 
accused.  But  we  trust  it  is  not  often  where  cases  occur  like  a  recent  one  in 
Tennessee,  in  which  the  supreme  court  felt  called  upon  to  set  aside  a  verdict 
in  a  criminal  case,  where  by  the  artifice  of  the  prosecuting  officer  the  pris- 
oner had  been  induced  to  go  to  trial  under  the  belief  that  certain  witnesses 
for  the  state  were  absent,  when  in  fact  they  were  present  and  kept  in  con- 
cealment by  this  functionary:  Curtis  v.  SUtUt  6  Coldw.  9.  When  a  person 
charged  with  crime  is  willing  to  proceed  at  once  to  trial,  no  delay  on  the  part 
of  the  prosecution  is  reasonable,  except  only  that  which  is  necessary  for 
proper  preparation  and  to  secure  the  attenduice  of  witnesses.  Very  much, 
however,  must  be  left  to  the  judgment  of  the  prosecuting  officer  in  these 
oases;  aud  the  court  would  not  compel  the  government  to  proceed  to  trial  at 
the  first  term  after  indictment  found  or  information  filed,  if  the  officer  who 
represents  it  state,  under  the  responsibility  of  his  official  oath,  that  he  was 
not  and  could  not  be  ready  at  that  time:  Watts  v.  ^SStote,  26  Ga.  231.**  Per- 
haps as  good  a  judicial  exposition  of  what  is  meant  by  a  speedy  trial  is  given 
in  a  recent  case  that  arose  in  the  state  of  Nevada.  'The  accused  was  indicted 
for  murder,  and  tried  at  the  first  term  thereafter  and  convicted  of  manslaugh- 
ter. A  new  trial  was  granted.  The  next  term,  the  panel  summoned  being 
exhausted  and  no  jury  obtained,  the  case  was  continued.  The  same  thing 
occurred  the  next  tenn,  whereupon  the  court  continued  the  case.  The  pris- 
oner then  sued  out  a  writ  of  habeas  corpus,  claiming  his  fins!  discharge  on  the 
ground  that  he  was  denied  his  legal  right  to  a  speedy  triaL  Lewis,  J.,  in  de- 
livering the  opinion,  says:  "  But  what  is  to  be  understood  by  a  speedy  triql, 
is  the  embarrassing  question  now  to  be  determined.  It  is  very  d^r  that  one 
arrested  and  accused  of  crime  has  not  the  right  to  demand  a  trial  immedi- 
ately upon  the  accusation  or  arrest  being  made.  He  must  wait  until  a  reg- 
ular term  of  the  court  having  jurisdiction  of  the  offense  with  which  he  b 
charged,  until  an  indictment  is  found  and  presented,  and  until  the  prosecu- 
tion has  had  a  reasonable  time  to  prepare  for  the  trial.  Nor  does  a  speedy 
trial  mean  a  trial  immediately  upon  the  presentation  of  the  indictment  or  the 
arrest  upon  it.  It  simply  means  that  the  trial  shall  take  place  as  soon  as  pes-  ' 
sible  after  the  indictment  is  fouud,  without  depriving  the  prosecution  of  a 
reasonable  time  for  preparation.  The  law  is  the  embodiment  of  reason  and 
good  sense;  hence,  whilst  it  secures  to  every  person  accused  of  crime  the  right 
to  have  such  charge  speedily  determined  by  a  competent  jury,  it  does  not  ex- 
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Mt  impoMiUlitiM,  ttztraordinuy  efforts,  diligenoe,  or  exertion  from  the  eonrte 
or  the  reproeentativee  of  the  state;  nor  does  it  contemplate  that  the  right  of 
a  speedy  trial,  which  it  guarantees  to  the  prisoner,  shall  operate  to  depriire 
the  state  of  a  ressonable  opportonity  of  fairly  proseooting  criminals:'*  Em 
pmrU  Statde^t  4  Key.  lia 


Wobten  v.  Howabd. 

[3  SMBSM  AKD  IffAMHATJ.,  B37.] 

AuiuimiUTOB's  OB  Bzboutob's  Sale  is  Void  unless  the  provisloos  of  tka 
statute  are  strictly  pursued. 

Fabol  Evidbvob  IB  Admissiblb  to  Show  that  ajt  Bzboutob's  Saui  wam 
Pbitatb,  and  not  public,  as  required  by  statute,  where  his  return  dosa 
not  show  that  the  nle  was  made  according  to  the  statute. 

Bail  or  BxoBPTipNs,  Taxxn  upon  Onb  Point  Omlt,  thb  IicpBonEB  BxoLir- 
SION  of  a  particular  item  of  testimony,  is  sufficient  to  reverse  the  Judg- 
ment, if  true,  without  stating  all  the  evidence. 

Ijbqatbb  mat  Sub  vob  and  Bboovbb  at  Law  thb  Lmaot  Bbqubaxbbd 
Hnf ,  without  showing  the  assent  of  the  executor  to  such  Isgaoy,  is 
Mississippi,  by  statutory  provision. 

AonoN  of  DsTunTB  Subvivbb  to  thb  FiBaoNAL  Bbpbbsbrtaxitbb  is 
Mississippi  by  express  statute. 

Dbtihttx.  John  Ashley,  a  minor,  by  his  prochem  ami,  Hardy 
Worten,  brought  this  action  against  Titos  Howard,  to  reooyer  a 
negro  girl,  bequeathed  him  by  his  father.  Tonng  Ashl^  died 
pending  the  suit,  and  upon  this  being  suggested,  it  was  reriyed 
in  the  name  of  Oolin  Worton,  his  administrator.  Judgment  for 
the  defendant.    The  other  facts  appear  in  the  opinion. 

Sheppard,  for  the  plaintiff  in  error. 

Thompson,  for  the  defendant  in  error. 

By  Court,  Claytob,  J.  This  was  an  action  of  detinue  originally 
brought  by  John  H.  Ashley,  against  the  defendant  in  ezror,  to 
recoYer  a  negro  girl  bequeathed  to  him  by  the  will  of  his  father, 
Josiah  Ashley.  The  will  was  admitted  to  record  in  1886,  and 
this  suit  was  instituted  in  1841.  It  seems  that  the  girl  in  con* 
troYersy,  had  been  sold  by  the  executor,  and  the  defendant  pro* 
duoed  and  read  his  return  to  the  probate  court  of  Carroll  county, 
in  proof  of  that  fact.  The  plaintiff  then  introduced  two  wit- 
nesses, and  offered  to  proYe  by  them,  that  the  sale  was  made  by 
the  executor  at  priYate,  and  not  at  public  sale,  as  prescribed  l^ 
law;  but  the  cou^  excluded  this  testimony  from  the  jury,  to 
which  a  bill  of  exceptions  was  filed.  The  jury  found  a  Y^rdici 
for  the  defendant,  and  the  cause  comes  by  writ  of  error  to  this 
^onrt. 
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The  Btatate  xegolating  sales  by  executors  and  admimstnitois, 
directs  that  they  shall  be  made  to  the  highest  bidder  at  public 
auction:  How.  &  Hutch.  411.  And  this  court  has  heretofore  de- 
cided, that  unless  the  statute  be  pursued  in  this  respect,  the  saW 
is  Toid;  and  confers  no  title  on  the  purchaser:  Cable  ▼.  Mirlin,  1 
How.  561.  The  return  of  sales  does  not  show  upon  its  &oe, 
that  the  sale  was  made  according  to  the  statute.  It  was  there- 
fore clearly  open  to  the  plaintiff  to  attack  it,  and  to  show,  by 
evidence,  that  it  was  not  so  made.  The  evidence  offered  was 
legitimate,  and  it  was  an  error  in  the  court  to  reject  it.  If  the 
return  had  stated  that  the  sale  was  made  publicly,  we  need  not 
now  decide  whether  such  return  would  have  been  conclusive,  or 
only  prima  facie  in  its  character.  Several  objections,  however, 
are  urged  in  this  court,  against  the  recovery  of  the  plaintiff, 
which  we  shall  proceed  to  notice:  1.  It  is  said  that  the  plaintiff 
did  not  introduce  any  evidence,  showing  that  the  slave  ever  be- 
longed to  the  testator.  Without  inquiring  whether  such  testi* 
mony  were  necessary,  it  is  a  sufficient  reply,  that  the  Inll  of 
exceptions  does  not  profess,  to  set  out  all  the  proof  in  the  cause. 
It  was  taken  upon  a  single  point  only,  the  impropelr  exclusion 
of  a  particular  item  of  testimony;  and  if  well  founded,  it  is 
sufficient  to  reverse  the  judgment. 

The  next  objection  is  of  a  similar  character,  namely,  that  the 
plaintiff  introduced  no  evidence  to  show  the  assent  of  the  exec- 
utor to  the  legacy.  A  similar  reply  might  be  made.  It  may  be 
well  to  add,  however,  that  we  do  not  think  the  assent  of  the 
executor  to  a  specific  legacy,  is  necessary  in  this  state,  to  enable 
the  legatee  to  maintain  a  suit  for  it  at  law.  The  general  rule 
in  England  was,  that  the  legatee  must  resort  to  a  court  of  equity 
for  relief;  but  the  rule  was  modified  so  far  as  to  allow  an  action 
at  law,  after  the  executor  had  given  his  assent:  Doe  ex  dem.  Lord 
Saye  v.  Guy,  3  East,  120;  Gorton  v.  Dyson,  1  Brod.  &  B.  219. 
But  our  statute  has  introdued  a  change  in  very  broad  and  un- 
limited terms.  It  enacts  ''  that  any  person  having  a  legacy  be- 
queathed in  any  last  will  and  testament,  may  sue  for,  and  recover 
the  same  at  common  law:"  How.  &  Hutch.  412.  This  places 
the  remedy  on  higher  ground  than  at  common  law,  and  if  the 
property  be  necessary  for  the  payment  of  debts,  of  a  final  settle- 
ment has  not  been  made,  the  executor  must  rely  on  it  in  his  de- 
fense, to  defeat  the  recovery. 

The  last  objection  is,  that  the  action  of  detinue  does  not  sur- 
vive at  common  law.  It  is  worthy  of  remark  that  this  objeotioii 
was  not  made  in  the  court  below,  and  the  trial  was  had  withoot 
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reference  to  it.  We  shoiild  be  yeiy  reluctant  now  to  BOfitaan  ifc, 
even  if  warranted  by  strict  law,  because  there  is  strong  reason 
to  hold  that  the  party  waiyed  it.  The  ozily  authorily  ref eized 
to  by  coonsely  in  support  of  this  objection,  is  Jonea  t.  LUUefiddf 
8  Terg.  183.  The  case  decides  only  that  the  action  can  not  be 
reviyed  against  persons  in  their  representatiye  capacity,  but  a 
new  action  must  be  brought  against  them  as  indiyiduals.  The 
reason  assigned  is,  that  they  can  not  be  gnilly  of  a  wrongful 
detention,  in  a  representatiye  character.  The  reason  of  this 
rule  does  not  extend  to  suits  in  which  the  party  plaintiff  dies. 
But  our  statute  expressly  provides  "  that  all  actions  shall  ear- 
yiye,  except  actions  of  dander,  and  for  injuries  or  torts  done  to 
the  person:^  How.  &  Hutch.  414,  sees.  88,  95.  We  can  see  no 
room  for  doubt  as  to  its  intention. 

For  the  improper  exclusion  of  the  testimoDy,  the  judgment 
will  be  reversed  and  a  new  trial  granted. 

AuTUOiiiTi  OF  AsMnnsKBATOB  TO  Sxu.  hk  Inteitete'f  esfeato  imist  be 
fltriotly  pnnaed:  Wfman  y.  Campbdl,  31  Am.  Bee.  677.  Hie  nle  la  inyilld 
If  a  greater  qnantity  of  real  estate  Is  sold  than  Ib  anthoriaed  by  the  lioenaes 
Wakefield  ▼.  CampbeU^  37  Id.  00;  for  rights  of  purchasers  at  Toid  adminis* 
tratoTs'  or  exeoators'  sales,  see  note  to  8coU  y.  Dunn,  30  Id.  177-182.  The 
statute  must  be  striotly  porsoed:  OaJbiU  v.  ifatttn,  1  How.  668;  BcAnet  v.  Ife- 
6Kee,  1  Smed.  &  M.  206. 

Thb  FBnroiPAii  oasb  is  omD  in  Magee  y.  Qregg^  11  ftned.  4  M.  70;  and 
Dean  y.  MhinaUy,  36  Miss.  368,  to  the  effect  that  the  statate  of  liisslssippi 
has  changed  the  common  law  in  that  state,  so  as  to  allow  a  legatee  to  main- 
tain an  action  at  law  for  his  legacy  withoat  the  assent  of  the  ezecator,  and 
tiiat  the  tatter's  only  defense  is,  that  the  propefty  Is  neoessaiy  for  the  pay- 
Bsnt  of  debts. 


Neal  v.  ^KcmmoBov. 

[3  BiCBDBS  AMD  MilMWiTiT.,  873.] 
OOMMON    CaBBIXBS  ABE  NOT    LlAlILK  lOB    LO68  OOOCWKDKQ   \ff  the  aot  Ol 

Qod  or  by  the  pablic  enemies  of  the  ooontry. 

^'Ineyitablb  Aocidsitt"  is  a  Teohhigal  Expression,  and  Is  synonymoaa 
with  "the  act  of  Gk)d." 

Common  Gabrisi^  dobs  not  Assume  all  Risks,  where  the  bHI  of  lading 
does  not  contain  the  clause  "ezoeptiiig  the  dangers  of  the  riYer,"  so  as 
to  prednde  him  from  showing  that  the  loss  oceanred  by  "  inevitable 
accident.*' 

Law  concernino  Common  Cabbxebs  ENOiuns  upon  theib  Contbact  a 
Condition  that  the  carrier  shall  not  be  responsible  for  IncYitable  acci- 
dents, and  nothing  bat  an  express  undertaking  will  ^i«p<mf*^  with 

condition. 
Am.  Dao.  Toi..  ZU— 89 
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Bill  of  Bxcnmom  should  Oomtaut  thi  Bbjiotsd  Evii>eiici  thai  is 
assigned  as  error,  when  the  qaestion  is  whether  the  eridenoe  Is  materisl 
to  prove  the  iasae. 

Bill  or  ExoBpnoim  Nod  hot  GoirEAur  thi  Bzoludkd  JSrammm  as- 
signed ss  eiTor,  whsn  the  question  is  whether  any  evidenoe  oan  be  intao- 
dneed  to  prove  a  oertain  laot,  for  then  the  courts  ars  only  called  vpon  is 
say  whether  it  is  competent  to  prove  such  fact 

AwuMmr.    The  facts  appear  in  the  opmicm. 
€ni6l9on,  for  the  plaintiff  in  error. 
Davia,  for  fhe  defendant  in  error. 

By  Oonrt,  Shabkbt,  0.  J.  The  plaintiff  in  enor  was  sued  ai 
a  common  carrier,  to  recover  the  valne  of  fiflgr-nine  bales  of 
cotton,  shipped  on  board  of  a  flatboat,  of  which  he  was  the 
owner.  The  plaintiff  below  introduced  the  bill  of  lading,  and 
also  witnesses,  who  proved  the  receipt  of  the  cotton  by  the 
plaintiff,  and  the  value  of  cotton  in  market.  The  defendant's 
counsel  proposed  to  prove,  by  cross-examining  the  first  witness 
introduced  by  the  plaintiff,  tiiat  the  boat  **  was  lost  by  inevita- 
ble accident,  and  without  the  negligence  or  misconduct  of  the 
defendant,  as  master  of  said  boat;  to  the  introduction  of  which 
testimony,  the  plaintiff,  by  his  counsel,  objected,  and  the  said 
objection  was  sustained  by  the  court,  and  the  said  defendant 
was  by  the  court  precluded  from  giving  evidence  as  to  the  loss 
of  said  boat  by  inevitable  accident,  or  any  evidence  except  what 
went  to  show  the  delivery  of  the  cotton,  to  which  opinion  the 
defendant  excepted." 

This  extract  from  the  bill  of  exceptions  shows  the  principal 
point  in  the  cause.  The  court  seems  to  have  acted  under  the 
impression  that  nothing  will  excuse  a  common  carrier  for  tbs 
loss  of  goods  received  by  him  for  transportation.  This  is,  at 
least,  the  necessaiy  effect  of  the  broad  and  unqualified  declara- 
tion that  no  evidence  could  be  received,  except  evidence  of  the 
delivery  of  the  article.  This  proposition  is  entirely  too  broad. 
It  is  true  that  a  common  carrier  is  held  to  the  strictest  accounta- 
bility, the  common  law  being  the  law  by  which  contracts  of 
bailment  are  governed.  But  strict  as  this  law  undoubtedly  is,  it 
is  not  BO  rigid  as  to  cut  off  all  defense.  There  are  two  grounds 
on  which  a  common  carrier  may  rest  his  defense,  either  that  the 
loss  occurred  by  the  act  of  Gk>d,  or  by  the  public  enemies  of 
the  country:  Story  on  Bail.  820.  In  quesiions,  says  the 
commentator,  as  to  the  liability  of  a  carrier,  the  poiQt  ordina- 
rily is  not  so  much,  whether  he  has  been  guilty  of  negligence 
or  not,  as  whether  the  loss  comes  within  either  of  the  excepted 
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oases.  What  are  properly  denominated  losses  by  the  act  of 
Qod,  may  happen  in  rarions  ways,  any  of  which  will  be  an  ex- 
cuse to  the  carrier.  The  phrase  used  in  the  biU  of  exceptions, 
is  equally  as  comprehensiye.  Indeed,  "inevitable  accident"  is 
now  used  as  a  phrase  synonymous  with  "the  act  of  Gk>d.'' 
Judge  Story  says,  by  the  act  of  God,  is  meant  inevitable  accident, 
or  casualty:  Id.  318.  See  also  CHlmore  v.  Carman^  1  Smed. 
&  M.  279  [40  Am.  Dec.  96].  "  Inevitable  accident,"  is  now  a 
technical  expression,  and  being  a  good  defense  to  a  common 
carrier,  we  must  suppose  that  as  the  defendant  offered  evidence 
of  loss  by  inevitable  accident,  in  his  defense,  the  technical 
meaning  was  intended  to  be  employed  in  the  offer  to  introduce 
evidence.  In  that  sense  only  was  such  evidence  admissible, 
and  when  technical  terms  are  used,  in  connection  with  an  ap- 
parent intention  to  employ  the  technical  sense,  we  are  not  at 
liberty  to  say  that  they  were  ozily  intended  to  be  used  accord- 
ing to  their  common  acceptation. 

An  expression  of  the  judge,  who  delivered  the  opinion  in  the 
case  of  MoArthur  v.  Sears,  21  Wend.  190,  is  relied  on  as  showing 
that  accidents,  arising  from  human  agency,  are  sometimes  inevit- 
able. To  a  certain  extent  this  may  be  true.  At  the  particular 
time,  and  under  the  particular  circumstances  that  an  accident 
occurs,  it  may  be  inevitable;  that  is,  under  the  existing  state  of 
preparation  for  the  protection  of  the  article,  it  may  be  impossi- 
ble for  the  carrier  to  prevent  the  accident,  but  coidd  it  not  have 
been  guarded  against  by  human  foresight  and  sagacity?  That 
is  the  question:  Story  on  Bail.  330.  And  if  the  accident  could 
have  been  guarded  against,  even  by  an  extraordinary  degree  of 
skill  and  care,  then  in  the  strict  sense  of  the  term,  it  can  scarcely 
be  said  to  have  been  inevitable.  But  suppose  it  be  true  that 
**  accidents  arising  from  human  force  or  fraud,  are  sometimes  in- 
evitable," still  it  would  not  follow  that  the  evidence  of  inevitable 
accident  was  properly  excluded  in  this  case.  As  a  general  rule, 
such  accidents  arise  from  natural  causes;  the  exceptions,  if  there 
be  any,  are  very  few,  and  the  cowci  should  not  have  excluded 
the  evidence  on  the  presumption  that  it  might  show  an  accident 
falling  within  an  exception  to  the  general  rule.  If  then  we  are 
right  in  the  position  that,  by  inevitable  accident,  is  meant  a 
casually  arising  from  natural  causes,  and  is  the  same  in  meaning 
with  an  accident  by  the  act  of  God,  then  the  defense  attempted 
was  a  good  one,  and  the  court  erred  in  rejecting  it.  Whether 
the  accident  by  which  the  boat  was  lost,  was  inevitable  in  the 
legal  signification  of  the  word,  Ib  another  question;  and  it  is  one 
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about  which  we  can  not  determine^  because  we  are  not  infoimed 
bj  what  particiilar  accident  the  loss  occnired.  The  defense  was 
placed  on  the  gronnd  of  loss  by  ineritable  accident;  this,  we  say, 
is  a  good  defense  for  a  common  camera  but  whether  the  proof 
would  have  brought  the  defendant  within  the  law,  is  a  question 
which  of  course  would  depend  on  the  proof,  which  the  court 
would  not  hear.  This  was  in  effect  to  deny  the  defendant  the 
right  to  make  any  such  defense.  The  defendant,  although  he 
relied  on  this  defense,  might  nerertheless  ha^e  failed  in  mnViT^g 
it  good.  It  might  have  turned  out  that  the  boat  was  lost  by 
accident,  and  not  from  the  negligence  of  the  defendant,  but  still 
the  accident  may  not  have  been  inevitable. 

It  is  however  insisted  that  nothing  will  excuse  the  defendant, 
because  by  his  contract  he  took  all  risks,  even  those  which  might 
arise  from  inevitable  accident.  This  position  is  assumed  on  the 
ground  that  the  bill  of  lading  does  not  contain  a  clause  except- 
ing the  dangers  of  the  river,  and  the  absence  of  such  exception 
is  construed  into  an  imdertaking  to  deliver  at  all  events.  It  is 
usodl  for  carriers  by  water,  to  except  in  express  terms,  the  dan- 
gers oi  the  river  or  of  the  seas.  This  has  the  effect  to  exempt 
them  fioca  losses  arising,  not  only  from  natural  causes,  but  from 
aocidenta  which  are  usually  considered  as  peculiar  to  the  river, 
or  the  sck.  The  phrase,  ''  perils  of  the  seas,''  in  its  more  en- 
larged 8en«e,  signifies  something  more  than  accidents  arising 
from  natural  causes.  Hence  the  propriety  and  xue  of  such  an 
exception  ii«  a  bill  of  lading.  But  it  is  said,  if  this  phrase  is  to 
be  used  only  m  its  limited  sense,  as  denoting  only  accidents  from 
natural  cauiies,  peculiar  to  that  element,  then  there  is  no  use  for 
the  exception  in  the  bill  of  lading,  as  common  carriers  are  ex- 
cused by  law  from  losses  by  such  accidents:  Story  on  Bail.  830, 
831.  If  then  the  bill  of  lading  had  contained  the  usual  excep- 
tions, it  would  seem  that  it  would  have  been  useless,  when  ex- 
emption from  loss  is  claimed  on  the  ground  of  inevitable  acci- 
dent. This  is  necessarily  the  rule.  The  law  of  the  contntct  is 
part  of  the  contract,  and  in  the  absence  of  express  stipulations, 
the  law  governs.  It  is  not  to  be  presumed  that  the  party  under- 
took beyond  the  terms  of  his  contract.  His  silence  is  not  to 
be  construed  into  an  engagement  to  do  more  than  the  terms  of 
his  contract  and  the  law  required.  The  law  engrafts  on  the 
contract  a  condition  that  the  carrier  shall  not  be  responsible  for 
inevitable  accidents,  and  nothing  but  an  express  undertakiiig 
will  dispense  with  this  condition.  The  contract  is  not  to  be  ex- 
pounded unfavorably  to  the  bailee,  beyond  the  obvious  scope  of 
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its  terms:  Id.  22.  We  legard  the  absence  of  the  nsnal  excep- 
tion as  leaTing  the  parties  to  their  legal  rights  and  responsibili- 
ties. They  stood  just  as  they  would,  if  they  had  acted  on  an 
implied  contract.  So  that  if  the  court  acted  on  the  supposition 
that  the  bill  of  lading  was  such  an  undertaking  as  to  exduda  a 
defense  arising  from  inevitable  accident,  it  was  a  mistaken  no- 
tion of  the  law. 

It  is  also  insisted  that,  even  if  it  was  error  to  disallow  the. 
proof  of  the  loss  by  inevitable  accident,  still  it  can  not  now  be 
corrected,  because  it  does  not  appear  by  the  bill  of  exceptions, 
how  or  by  what  accident  the  loss  occurred,  and  that  the  court 
will  not  reverse,  for  an  improper  rejection  of  evidence,  unless 
the  evidence  be  set  out.  As  a  general  rule,  it  is  no  doubt  proper 
that  the  rejected  evidence  should  be  brought  to  the  ziotice  of 
the  court,  so  that  it  may  judge  of  its  materialily.  This  was 
held  to  be  the  rule  in  the  case  of  Smiih  v.  The  NaicheB  Steamboai 
Company,  1  How.  479.  This  rule  does  not  fully  meet  the  ques- 
tion. Here  the  party  was  deprived  of  any  and  all  evidence 
which  went  to  establish  a  certain  fact,  which  fact  was  a  legal  de- 
fense. The  rule  was  applied  in  the  case  referred  to,  on  the  rul* 
ing  out  of  a  deposition,  which  deposition  was  not  set  out  in  the 
record,  and  it  could  not  be  known  therefore  what  fact  it  con- 
duced to  prove.  Here  we  know  what  fact  was  intended  to  be 
proved.  When  the  question  is  whether  the  evidence  is  material 
to  prove  the  issue,  then  it  should  be  set  out,  but  when  the  ques- 
tion is  whether  any  evidence  can  be  introduced  to  prove  the 
issue,  or  a  material  fact,  then  it  can  not  be  important  that  it 
should  be  set  out,  because  the  court  is  then  called  on  to  say 
whether  it  is  competent  to  prove  such  fact.  In  the  first  case, 
the  court  is  only  to  determine  whether  the  evidence  tended  to 
prove  a  given  fact.  Here  it  seems  the  defendant  offered  to  in- 
troduce evidence  to  prove  that  the  boat  was  lost  by  inevitable 
accident;  the  court  held  that  any  proof  of  that  fact  was  inad- 
missible, thus  virtually  deciding  that  it  constituted  no  defense, 
even  if  proved.  Now,  although  we  do  not  know  what  proof  the 
defendant  intended  to  introduce,  yet  we  do  know  what  fact  he 
intended  to  prove.  This  fact  constituted  a  good  defense,  and 
was  properly  in  issue  under  the  pleadings;  but  the  cotirt  said 
you  shall  not  introduce  any  evidence  of  this  fact;  there  is  but 
one  i>oint  to  which  you  can  be  permitted  to  give  any  evidence, 
and  that  is  as  to  the  delivery  of  the  cotton.  In  this,  the  court 
erred;  and  the  judgment  must  be  reversed,  and  the  cause  re« 
manded  for  a  new  tiial. 


014  Robinson  u  Parker  [Miaa. 

CoKMOir  Gabrixb  is  Liable  for  every  injury  which  happeos  to  goodi 
hifenitted  to  his  care,  unleM  it  is  caused  by  the  act  of  God,  or  by  the  publio 
enemy:  CoU  v.  MeMeehen,  5  Am.  Deo.  200;  Oraig  v.  Ohiidre$9,  14  Id.  751; 
/ones  V.  Pitcher,  24  Id.  716;  RcherUcn  v.  Kennedi/,  26  Id.  466;  except  where 
he  has  provided  otherwise  in  his  oontraot:  Timu^  ▼.  WUmm,  27  Id.  61A; 
DaggeU  y.  Shaw,  25  Id.  439;  QUmart  v.  Carmom  40  Id.  96;  ScuOham  Kxpnm 
do,  ▼.  Mo4jn,  89  Miss.  822. 

AcRT  or  God,  inevitable  aooident,  dangers  "of  the  mm,  eto.,  are  eTpwifciai 
of  veiy  similar  import,  and  exonae  a  loss,  whether  they  are  repeaiM  la  a 
.of  lading  or  not:  Oroifiy  v.  JUdb»81  Am.  Dec.  746. 


Dob  bx  dem.  Bobinbok  t;.  Pi 


h;«;«: 


[8  Sianne  axd  lfiiMHT.Ti,  lU.] 

Gurriviiun  of  Laud  Omoi  is  Bvidinob  under  the  statotsi  of  Iflsrii 

sippL 
BviDurai  OF  Tixui  or  Dsfshdaht  in  BziounoK  at  the  time  ol  the  aale  is 

not  neoessary  in  an  action  against  him  by  the  puohaaer  under  the  va^ 

cutioin« 
Whxbx  Pubobabsb  at  SHSBin's  Sals  is  Omb  of  tu  Dxranusn  in  the 

execution,  the  sale  Ib  nevertheless  valid. 
It  is  no  OBjuonoN  to  thx  Bsvxbsal  or  a  JmMMBira,  that  the  Judge  who 

signed  the  bill  of  exceptions  to  the  overruling  of  the  motion  for  a  new 

trial  u  not  the  same  judge  who  presided  at  the  trial;  where  he  certified 

no  new  fact,  but  only  stated  that  the  motion  for  a  new  trial  had  been 

overruled. 
OmasioK  or  Words  "Afobisaid  Pbopibtt^  nr  a  FdiMPMoamiro  Bovd 

alter  the  words  "  shall  have  forthcoming  and  deliver, "  does  not  vitiate 

the  bond,  as  theee  words  will  be  supplied  by  intendment. 

Etbothxst.  Plea,  the  geneial  issne.  One  Freeland  obtaised 
a  judgment  against  Bobinson  and  Parker.  Exeoation  iasned, 
and  a  forthooming  bond  -was  taken,  which  having  been  foifeitedy 
execution  was  issued  on  it,  the  land  in  controYexsy  was  sold  hj 
the  sheriff,  and  Bobinson  became  the  purchaser.  Parker  refus- 
ing to  give  up  possession,  this  action  was  brought.  On  the 
trial,  the  plaintiff  offered  in  evidence  a  certified  copy  of  the  oer- 
tificate  of  the  register  of  the  land  office,  and  of  the  entry  of  the 
land  by  defendant  Parker,  and  also  a  transcript  of  the  records 
of  the  receiver's  office.  These  were  both  objected  to  and  re- 
jected by  the  court.  Plaintiff  then  produced  the  sheriff's  deed; 
but  it  was  objected  to  on  the  ground  that  plaintiff,  being  a  co- 
defendant  in  the  former  suit,  could  not  purchase  at  the  execu- 
tion sale,  and  that  such  a  purchase  conveyed  no  title.  The 
court  sustained  the  objection,  and  refused  to  allow  the  deed  to 
be  read  in  evidence.  The  plaintiff  excepted  to  both  these  rul- 
ings.    There  was  also  an  objection  taken  by  the  defendant  to 
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<he  forthcoming  bond,  on  the  ground  that  after  the  words  "  shall 
bare  forthcoming  and  delirer/'  the  term  '*  aforesaid  property" 
iras  omitted.  The  further  fiiots  appear  from  the  opinion.  Judg- 
ment for  the  defendant.  The  plaintiff  removed  the  canse  to  this 
eourt  by  a  writ  of  error. 

Sheppard,  for  the  plaintiff  in  error. 

Thompson  and  James  B.  IMoe^  contra. 

By  Oonrt,  Clatton,  J.  There  are  TariouB  reasons  assigned 
for  the  rerersal  of  the  judgment  in  this  cause:  1.  That  the  cer- 
tificate of  the  register  of  the  land  office  at  Oolumbus,  was  im- 
properly rejected.  2.  That  the  deed  under  which  the  purchas- 
ers claim,  was  also  improperly  rejected.  The  certificate  of  the 
land  office  is  expressly  made  evidence  by  our  statute,  How.  & 
Hutch.  599,  and  we  can  see  no  reason  which  justified  its  rejection. 
Indeed,  we  do  not  see  that  it  was  necessary  on  the  part  of  the 
plaintiff  in  error,  or  of  his  lessor,  to  show  the  title  of  the  de- 
fendants to  the  premises.  They  were  defendants  in  the  judg- 
ment under  which  the  land  was  sold,  and  which  was  purchased 
by  the  plaintiff  under  the  execution.  He  became  the  purchaser 
of  all  their  title.  They  were  afterwards  merely  tenants  at  will 
of  the  purchaser,  and  in  an  action  brought  by  him  were  not  at 
liberty  to  set  up  a  right  in  any  third  person,  or  to  deny  that  as 
to  him  they  were  the  owners;  Jackson  t.  Oraham^  8  Oai.  188; 
Jackson  ex  dem.  Hasten  t.  Bush,  10  Johns.  224.  In  an  action  of 
ejectment  by  the  mortgagor  against  the  mortgagee,  proof  of  the 
due  execution  of  the  mortgage  deeds  is  the  only  evidence  re- 
quired: Ad.  E.  808.  So  in  an  action  by  the  purchaser  under 
execution  against  the  defendant  in  execution,  no  evidence  of  the 
title  of  the  latter  at  the  time  of  the  sale  is  necessaiy.  If  he  ac- 
quire an  adverse  title  subsequently,  that  is  matter  of  proof  to  be 
made  out  in  the  defense:  Henderson  v.  Overton,  2  Yerg.  394  [24 
Am.  Dec.  492.]  Neither  do  we  see  any  sufficient  reason  for  the 
rejection  of  the  sheriff's  deed.  The  fact  that  the  purchaser  was 
one  of  the  defendants  in  the  execution,  can  not  vitiate  the  sale. 
If  he  bought  and  paid  for  the  land,  we  know  of  no  reason  why 
he  should  not  occupy  the  same  position  with  any  other  pur- 
chaser. 

It  is  objected,  by  the  defendants  in  error,  that  this  court  can 
not  reverse  the  judgment  because  of  the  fact  that  the  judge  who 
■igned  the  bill  of  exceptions  to  the  overruling  of  the  motion  for 
a  new  trial  is  not  the  same  judge  who  presided  at  the  trial.  The 
ease  was  tried  in  November,  1842,  but  the  judge  who  then  pre- 
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Bided  BigQed  a  bill  of  ezoeptions  setting  out  all  the  eyidanoe,  but 
took  the  motion  for  a  new  tdal  under  advisement.  The  motkm 
was  OTermled^  and  a  written  oeridfioate  to  that  effect  was  tmns- 
mitted  to  the  clerk.  At  the  next  term,  exception  was  taken  to 
this  order.  A  different  judge  was  then  presiding,  and  signed  the 
bill  of  exceptions.  He  certified  no  new  fact,  but  only  stated 
that  the  motion  for  a  new  trial  had  been  OTerroled.  To  prevant 
a  failure  of  justice,  this  most  be  regarded  in  the  same  light  as  if 
it  had  been  done  l^  the  judge  who  presided  at  the  trial.  In- 
deed, it  is  the  action  of  the  court  which  we  reyise,  and  the  cooxt 
is  the  same,  although  the  judge  may  be  different.  It  is  also 
urged  in  behalf  of  the  same  parly,  that  the  judgment  upon  the 
forthcoming  bond,  under  which  the  sale  took  place,  is  void,  and 
that  consequently  no  title  passed  to  the  purchaser.  The  objeo* 
tion  to  the  Talidiiy  of  the  bond  is  the  same  which  was  urged  to 
the  bond  in  the  case  of  John  J.  Clow  et  al,  y.  William  A,  Thorpe, 
8  Smed.  A  M.  64.  We  there  held  that  the  bond  was  not  yoid, 
though  not  formal  in  its  terms.  We  think  that  opinion  was 
correct. 

The  judgment  of  the  court  below  ia  reyersed,  and  a  new  trial 
granted. 

CEBmriOATB  OF  TiTLB  AS  BviDKNOB. — ^A  final  oertifioate  of  title,  tmder  tiM 
wot  of  oongress  settling  Spanish  claims,  is  snffioient  evidenoe  of  tiUe,  and  can 
not  be  questioned  by  a  trespasser:  Bichardton  ▼.  Hdbart,  18  Am.  Bea  70;  and 
the  certificate  of  the  register  and  receiver  is  evidenoe  of  a  daim:  Lofftm  ▼. 
Moulder,  33  Id.  338.    See  also  OtOdry  v.  Woods,  36  Id.  677. 

Shebdtv'b  Dxbd  is  GoKOLUSiyx  Bvidkngb  of  the  right  of  possession  in  the 
pnrohaser  against  the  defendant  in  execntion  and  all  claiming  under  him  after 
the  judgment:  IlcUe  t.  Henrie,  27  Am.  I>6C.  289.  Though  the  recital  in  a 
aheriPs  deed  is  not  conclusive  evidenoe  of  the  £aot  stated,  bat  may  be  oqb- 
tradicted  by  parol:  Leikeif  v.  Cfardner,  88  Id.  764. 


Plaittebs'  Bane  v.  Oalvit. 

[S  BKKDU  k  Mi1MHiH.f.,  Itt.] 

JiTDO VXNT  IS  BUT  A  SsouBiTr  FOB  A  Dbbv,  and  the  payment  of  the  debt  is 
the  object  of  the  lien. 

Lnor  OF  Jitdomxnt  Abises  bt  Mebe  Imfuoatiok  of  Law;  and  althoo^ 
a  new  judgment  be  predicated  on  the  first,  this  does  not  necessarily  de> 
stroy  the  Hen  which  the  law  has  given,  for  it  is  competent  for  the  law  to 
keep  the  lien  in  existence. 

Dorr  OF  thb  Appellate  C!oubt  is  to  review  the  legality  of  the  prooeedh^^ 
of  the  court  below,  and  if  the  trial  and  proceedings  have  been  according 
to  legal  principles,  then  the  appellate  court  must  affirm  the  Judgment. 
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"'SATiSFAonoN''  or  JuDQUKST,  What  IB.  —  "  Sfttisf ftotlozi"  Ib  a  teohnioal 
tenn,  and  in  its  applioatioa  to  jadgments  it  meaiis  the  payinaiit  of  tiia 
money  doe  by  the  judgment,  which  payment  mart  be  entered  of  reoord. 

JUDOMXNT  HAS  AlL  ITS  VaLIDITT  PxNDINO  EbROR. 

PiADrmrF  can  hayb  Two  Judombitts  at  the  same  time  for  the  tamo  cante 
of  action;  bat  he  can  not  have  two  prodactive  jadgments,  nor  executione 
of  both,  and  can  have  bat  one  aatiefaction. 

AmBWANCX  ov  JtruoKXFT  ON  Appeal,  Effect  of. — ^A  judgment  exists  as 
a  lien  from  its  rendition.  It  deriyes  no  additional  force  from  its  affirm- 
anoe  on  appeal,  even  where  the  appellate  court  enters  a  new  judgment^ 
but  is  not  satisfied,  merged,  or  extinguished  by  the  second  judgment,  and 
it  retains  its  lien. 

Bill  in  chanceiy.  The  matflrial  facts  alleged  are  that  Calyit 
in  1834  obtained  a  judgment  against  one  Goosey,  from  which 
Goosey  appealed;  that  Goosey,  haying  been  heaTily  indebted  to 
the  complainant,  executed  in  1835  certain  notes  to  him,  with  one 
Hoopes  as  indorser,  and  to  secure  Hoopes  deeded  him  a  certain 
tract  of  land.  The  notes  not  having  been  duly  paid,  the  land 
was  sold  and  bought  in  by  the  bank.  The  deed  is  dated  August 
14, 1840.  In  the  mean  time  the  bill  alleges  that  Calvit  had  ob- 
tained a  decree  to  sell  the  same  property,  prior  in  date  to  the 
deed,  but  an  appeal  had  been  taken,  and  the  decree  affirmed  in 
1839;  and  that  Calvit  was  endeavoring  to  proceed  against  the 
property.  The  complainant  contends  that  Calvit's  original  de- 
cree was  merged  in  the  decree  of  affirmance  upon  the  appeal 
bond.  An  injunction  was  granted  by  a  circuit  judge  staying  the 
sale  of  the  property  levied  on  under  the  decree  in  Calvit's  &vor, 
which  was  dissolved  by  the  chancellor  on  motion,  for  want  of 
equiiy  on  the  face  of  the  bill.    Plaintiffs  appealed. 

W.  P.  Miles  and  Boberi  Hughes^  for  the  appellant. 

O.  Winchester  and  Cfeorge  8.  Yerger,  contra, 

Shabkst,  C.  J.  The  principal  question  in  this  case  is,  does 
the  judgment  of  affirmance  rendered  by  this  court,  on  appeal, 
against  the  principal  and  his  sureties  in  the  appeal  bond,  ex- 
tinguish the  original  judgment  and  destroy  the  lien  created  by 
it,  and  substitute  only  a  new  lien  from  the  date  of  the  judgment 
of  affirmance?  To  support  the  affirmative  of  this  proposition, 
the  counsel  for  appellants  rely  mainly  on  the  provisions  of  the 
twentieth  section  of  the  act  relating  to  the  high  court  of  errors 
and  appeals.  How.  &  Hutch.  Dig.  536,  which  provides  that  a 
certified  copy  of  the  bond  on  appeal,  or  writ  of  error,  shall  be 
transmitted  to  the  court  above,  with  the  transcript  of  the  record 
of  the  cause;  "and  in  case  the  judgment  or  decree  of  the  court 
below  shall  be  affirmed,  or  the  appellant  or  plaintiff  in  error 
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shall  fail  to  proseoate  the  same  to  effeot,  the  sapreme  oonrt  shall 
enter  up  judgment  or  decree  against  all  the  obligors  in  snch 
bond,  both  principal  and  soreiy,  for  the  debt,  damages,  and 
costs,  which  may  be  adjudged  to  the  appellee  or  defendant  in 
error;  and  it  shall  be  the  dutj  of  the  clerk  of  the  court  below, 
on  the  certificate  of  the  clerk  of  the  supreme  court,  to  issae 
execution  thereon  accordingly."  By  the  forty-third  section 
of  the  law  relating  to  trial  and  judgment.  Id.  621,  it  is  pro- 
yided,  that  in  all  cases  the  proi)erty  of  the  defendant  shall 
be  bound  and  liable  to  any  judgment  from  the  time  it  is  ren- 
dered. This  act,  undoubtedly,  had  reference  more  particularly 
to  judgments  of  the  circuit  courts.  Its  object  was,  to  secure  the 
plaintiff  who  might  recoyer  judgment  in  the  circuit  court  by 
making  his  judgment  a  lien. 

The  first  thing  which  strikes  the  mind  in  considering  these 
acts  is  their  respectiye  dates.  The  first  was  passed  in  1822,  and 
the  other  in  1824.  The  judgment  of  the  supreme  court  was  not 
a  lien  at  all  until  the  act  of  1824  made  it  so.  We  can  not,  there- 
fore, control  the  latter  act  by  the  former,  but  the  latter  must 
hare  a  controlling  influence  over  the  former.  It  can  not  be  de- 
feated by  the  ox>eration  of  the  first  act,  when,  but  for  the  second, 
it  could  not  hare  had  such  operation  at  all.  If,  then,  it  was  the 
intention  of  the  legislature  to  give  the  plaintiff  a  lien  from  the 
time  he  recovered  a  judgment  in  the  circuit  court,  that  lien  can 
not  be  defeated  or  qualified  by  a  pre-existing  law;  and  if  such 
be  the  necessary  effect,  then,  on  legal  principles,  it  would  follow 
that  the  first  should  be  considered  as  so  far  repealed  by  im- 
plication. But  I  shall  endeavor  to  show  that  the  judgment  of 
the  appellate  court  under  the  twentieth  section,  does  not  destroy 
the  original  lien  of  the  first  judgment.  A  judgment  is  but  a 
security  for  a  debt,  and  the  payment  of  the  debt  is  the  object  of 
the  lien.  By  law  the  prox>erty  of  the  defendant  is  bound  and 
liable  to  satisfy  the  judgment;  that  is,  there  is  a  tie,  or  claim 
upon  it,  which  remains  until  the  judgment  is  satisfied.  The 
lien  arises  by  mere  operation  of  law;  it  is  not  capable  of  being 
enforced  as  an  ind6i)endent  lien,  but  it  is  merely  passive,  and 
when  the  execution  is  levied,  it  is  not  enforcing  the  lien,  but  the 
judgment,  the  effect  of  the  law  being  that  the  property  shall  re- 
main liable  to  the  satisfaction  of  the  debt.  And  even  if  there  be 
a  new  judgment,  this  does  not  necessarily  destroy  the  lien  which 
the  law  has  given,  for  it  is  competent  for  the  law  to  keep  the  lien 
in  existence,  although  a  new  judgment  be  predicated  on  the  firsL 
The  object  of  the  law  is  not  accomplished  until  the  debt  is 
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The  coxnmiacdon  of  tae  appellate  oourt,  is  to  xeTiew  the  legal- 
ity of  the  prooeedings  of  the  court  below,  and  if  the  trial  and 
prooeedings  haye  been  according  to  legal  principlcB,  then  the 
appellate  court  must  affirm  the  judgment.  The  law  has  annexed 
certain  incidents  to  this  affirmation,  but  these  do  not  essentiallj 
change  the  character  of  the  judgment.  Its  legal  effect  is  to  de- 
clare that  what  has  been  done,  was  done  rightly;  to  dedare  it 
to  be  a  legal  judgment  The  damages  and  judgment  on  the 
bond  are  but  incidents  which  the  law  requires  the  appellate 
court  to  attach  to  an  already  Talid  existing  judgment.  They 
are  but  oumulatiTe  to  that  wldch  pre-existed.  To  me  it  seems  a 
contradiction  that  the  judgment  of  affirmance,  the  act  which 
declares  that  the  judgment  was  regular,  and  constituted  a  per- 
fect lien  from  the  time  it  was  rendered  in  the  circuit  court, 
should  be  considered  as  the  act  which  destroys  the  yalidily  of 
the  lien.  Affiim  means  to  ratify  or  confirm,  and  not  to  de- 
stroy. Still  it  is  said  this  must  be  the  effect,  because  the  orig- 
inal judgment  is  satisfied,  or  merged,  or  extinguished  by  the 
new  judgment.  Now  I  maintain  that  the  first  judgment  is 
neither  satisfied,  merged,  nor  extinguished  by  the  new  judg- 
ment or  affirmance.  Satisfaction  ia  a  technical  term,  and  in  its 
application  to  judgments,  it  means  the  payment  of  the  money 
due  by  the  jud^^ent,  which  payment  must  be  entered  of  record, 
and  nothing  but  this  is  a  legal  satisbction  of  a  judgment:  2 
Tidd,  981.  It  ia  true,  that  by  payment  in  pais  the  defendant 
may  lay  the  foundation  on  which  the  court  will  direct  satisfac- 
tion to  be  entered,  or  a  levy  on  sufficient  property  is  held  to  be 
a  satisfaction.  So  it  was  held  in  Mumford  t.  Stacker^  1  Cow. 
178,  that  a  judgment  recovered  on  a  judgment  was  no  satisfac- 
tion or  extinguishment  of  the  first  judgment,  both  debts  being 
of  equal  degree,  and  the  court  accordingly  refused  to  have  sat- 
isfaction entered,  holding  also  that  no  satisfaction  could  be  en- 
tered until  there  was  actual  satisfaction.  Now  I  presume  that 
the  interest  on  the  first  judgment  was  embraced  in  the  second, 
and  to  this  extent  at  least  it  was  a  new  judgment. 

Nor  is  the  first  judgment  merged  in  the  second,  for  both  judg- 
ments are  of  equal  dignity,  and  no  merger  can  take  place  unless 
one  right  be  inferior  to  the  other:  4  Jac.  L.  Diet.  279.  Nor  is 
it  extinguished,  which,  as  a  legal  phrase,  means  the  annihila- 
tion or  extinction  of  a  right,  by  its  being  consolidated  with  a 
greater  or  more  extensive  right.  In  its  application  to  debts,  an 
extinguishment  takes  place  only  when  the  original  debt  is  de- 
stroyed, as  if  a  feme  sole  marry  her  debtor,  or  if  a  debtor  be 
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made  executor  at  the  common  law,  etc.  So>  takings  a  seooriiy 
of  a  higher  natQie,  extinguishes  the  first  seoorily ;  bat  a  seeoritj 
of  an  inferior  or  equal  degree  does  not  extinguish  the  first  secnr- 
itj:  BabUm  y.  Baxter,  Gro.  Eliz.  304;  Manhood  t.  Crick,  Id. 
716;  Norwood  t.  Orype,  Id.  727;  Mdynard  t.  Crick,  Gro.  Oar. 
86;  Mwm/ord  t.  Siocker,  1  Gow.  178.  Then  if  the  first  judg- 
ment is  neither  satisfied,  merged,  nor  extinguished  by  the  seo- 
ond,  how  can  the  lien  be  destroyed?  These  are  all  technical 
terms,  but  their  meaning  falls  diort  of  the  object.  If  we  get 
dear  of  the  lien  of  the  judgment,  we  must  do  so  by  l^gal 
means,  and  I  find  nothing  which  destroys  the  judgment.  It 
may  be  suspended,  but  this  will  not  destroy  the  lien;  for  in- 
stance, the  plaintiff  who  gives  a  stay,  suspends  his  judgment, 
but  does  not  lose  his  lien.  So  is  a  judgment  suspended  by  in- 
junction, but  the  lien  is  not  lost.  Knowing  there  is  no  way  by 
which  to  get  rid  of  it,  I  conclude,  that  it  is  a  judgment  stiU,  at 
least,  for  all  the  purposes  of  the  lien. 

I  think  the  Bngliah  practice  accords  with  this  view.  Whena 
case  is  taken  by  writ  of  error  from  an  inferior  court  to  the  court 
of  king's  bench,  and  affirmed,  that  court  gives  a  new  judgment, 
which  includes  costs,  and  by  3  Hen.  VU.,  c.  10,  and  19  Hen. 
yn.,  c.  20,  damages  also,  and  the  record  being  there,  execution 
emanates  from  that  court:  2  Tidd's  Pr.  11,  26,  27,  28,  etc 
The  only  difference  between  the  judgment  of  that  court  and  this, 
is  the  rendering  of  judgment  against  the  sureties  in  the  writ  of 
error  bond,  which  in  England  is  obtained  by  a  different  remedy; 
but  including  costs  and  damages,  makes  it  as  much  a  new  judg- 
ment, as  if  it  were  rendered  against  the  sureties.  The  judgpnent 
corresponds  in  form  to  our  judgments.  It  recites,  that  the 
record  being  examined,  and  no  error  being  found,  it  is  consid- 
ered that  the  judgment  be  affirmed,  and  that  the  defendant  in 
error  also  recover  his  costs  and  damages,  which  are  assessed  bj 
the  court,  and  constitute  part  of  the  recovery.  When  the  execu- 
tion issues,  it  recites  the  first  judgment,  the  removal  of  the  rec- 
ord, and  the  affirmance,  and  commands  the  sheriff  to  make  the 
aggregate  sum,  including  the  amount  of  costs  and  damages,  and 
it  issues  to  the  county  in  which  the  venue  was  laid  in  the  original 
suit:  2  Sellon's  Pr.  220,  387,  419.  Why  does  it  recite  the 
original  judgment,  if  that  judgment  has  lost  its  effect,  and  why 
istfue  to  the  county  of  venue  ? 

In  England,  an  action  of  debt  may  be  brought  on  a  judgment 
pending  error,  and  a  second  judgment  recovered,  which  the 
court  will  not  set  aside,  but  proceedings  may  be  stayed  until  the 
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detenninatioii  of  the  writ  of  error:  FaruoeU  y.  Sione^  4  Borr.  24, 
64;  BenweU  y.  Black,  3  T.  B.  643.  The  conclusion  is,  tbat  if 
the  first  judgment  should  be  affirmed,  then  the  plaintiff  may 
proceed  on  the  second.  How  could  this  be  if  the  judgment  of 
affirmance  destroyed  the  first  judgment  ?  By  sweeping  away  the 
foundation,  the  superstructure  would  fall.  The  latter  judgment 
would  of  course  dex>end  upon  the  first.  Where  there  are  de- 
pendent judgments,  the  reyersal  of  the  first  destroys  the  second: 
2  Tidd,  1128.  Now  I  apprehend,  that  the  same  result  would 
follow  if  the  first  judgment  were  annulled  or  destroyed  l^  any 
other  means.  From  these  authorities  it  is  plain,  that  a  judg- 
ment has  all  its  yalidiiy  pending  error;  but  on  the  supposition 
that  the  judgment  of  this  court  destroys  the  effect  of  the  first 
judgment,  this  could  not  be  the  case  here.  The  mere  suing  out 
of  a  writ  of  error  would  destroy  the  judgment,  for  the  appellate 
court  must  either  reyerse  or  affirm,  and  in  either  case  the  result 
would  be  to  destroy  the  lien  the  moment  a  writ  of  error  and  super' 
tedeas  should  be  taken.  In  that  case  the  plaintiff  below  could 
not  proceed  on  his  judgment,  and  when  he  obtained  a  new  judg- 
ment, that  could  only  operate  from  the  date  of  its  rendition. 

By  the  statute  of  Westminster  2,  c.  18,  the  judgment  binds 
half  the  freehold  from  the  rendition,  in  case  the  plaintiff  should 
sue  out  an  elegit ;  and  yet,  by  bringing  an  action  of  debt  on  the 
first  judgment,  it  is  no  waiyer  of  the  lien:  Erby  y.  Erby,  1  Salk. 
80.  A  writ  of  error  is  like  a  new  action,  and  according  to  this 
authority,  it  does  not  destroy  the  lien  in  England;  yet,  accord- 
ing to  the  argument  of  appellant's  counsel,  a  writ  of  error 
would  here  destroy  it.  This  is  easily  illustrated.  A.  has  recoy- 
ered  judgment  in  the  circuit  court  against  B.  B.  sues  out  his 
writ  of  error  with  gupersedeaa,  and  then  sells  his  property.  It 
is  plain  he  may  do  so,  because  if  the  appellate  court  affirm,  the 
original  lien  ia  gone,  and  the  new  one  is  now  defeated  by  a  pre- 
yious  sale.  Now,  if  a  plaintiff  in  England  does  not  destroy  his 
lien  by  a  new  suit,  for  much  stronger  reasons,  the  defendant 
here  Gbould  not  be  aUowed  to  destroy  it  by  a  new  suit,  for  in 
general  no  one  can  be  depriyed  of  his  lien  without  his  consent. 
The  case  cited  aboye  from  1  Salkeld,  is  a  yery  strong  authority. 
It  was  a  contest  between  liens  by  mortgages  and  judgments. 
On  one  of  the  judgments  no  execution  had  been  issued  for  a 
year  and  a  day.  It  could  not,  therefore,  be  enforced  by  execu- 
tion, but  a  new  action  was  the  only  remedy.  Still,  although 
dormant,  it  was  held  to  be  a  lien.  The  action  on  it  must  haye 
resulted  in  a  new  judgment,  and  when  the  execution  was  sued 
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out,  it  ooald  only  be  on  the  new  judgment,  and  yet  we  see  the 
lien  of  the  original  judgment  was  retained,  although  it  could 
not  be  enforced,  and  indeed  never  could  be  enforced  on  that 
judgment.  The  objection  was  made,  that  the  plaintiff  could 
only  extend  the  land,  which  the  parly  had  at  the  date  of  the 
latter  judgment,  but  it  was  orerruled.  The  case  fomishes  a 
complete  answer  to  the  argument,  that  the  lien  of  the  first 
judgment  can  not  be  enforced,  and  that  there  can  not  be  a  lien 
which  can  not  be  enforced.  It  shows  that  the  lien  begins  with 
the  first  judgment,  and  continues,  although  there  be  a  new 
judgment;  that  the  entering  of  a  new  judgment  does  not  destroy 
the  binding  power  of  the  old  one.  It  is  no  doubt  true,  that  a 
lien  without  the  means,  either  present  or  future,  to  enforce  it, 
can  not  exist.  But  the  writ  of  error  merely  suspends  the  rem- 
edy. On  the  principle  assumed  in  argument,  it  is  an  easy  mat- 
ter to  show  that  a  defendant  may  prevent  any  judgment  from 
operating  as  a  lien.  A  defendant  may  either  appeal  or  take  a 
writ  of  error,  and  the  judgment  of  the  appellate  court  is  the 
same.  Now,  suppose  tiie  moment  a  judgment  is  rendered,  the 
defendant  appeals,  at  what  period  of  time  could  such  a  lien  be 
enforced?  At  none.  The  appeal  is  granted  the  instant  the 
judgment  is  rendered.  There  is  no  time  for  an  execution,  for 
that  can  not  issue  until  after  the  adjournment  of  court.  The 
securiiy  given  on  taking  an  appeal  or  writ  of  error,  does  not 
compensate  the  plaintiff  for  his  lien.  It  is  lees  certain,  lees 
effectual,  and  the  law  has  nowhere  directed  that  the  lien  shall  be 
surrendered  for  this  securiiy.  To  give  it  this  effect,  by  conse- 
quence drawn  from  the  provisions  of  a  former  law,  is  to  a  certain 
extent  to  substitute  a  precarious  securiiy  for  that  which  the  law 
designed  as  certain  and  safe. 

The  argument  mainly  relied  on  is  the  analogy  which  the  judg- 
ment of  affirmance  bears  to  the  statutory  judgment  whidi  ac- 
crues on  the  forfeiture  of  a  forthcoming  bond,  it  being  insisted 
that  in  fche  latter  case,  as  the  judgment  is  **  satisfied,"  so  it 
must  be  in  the  first.  It  ia  now  well  settled,  that  the  forfeiture 
of  a  forthcoming  bond  has  the  effect  of  a  judgment,  and  is  a 
satisfaction  of  the  original  judgment.  I  shall  not  question 
these  decisions.  In  the  result  they  are  no  doubt  correct,  but  it 
may  be  questionable  whether  the  term  '*  satisfaction"  was  prop- 
erly applied  in  those  cases.  I  have  already  shown  what  is  meant 
in  technical  language  by  this  term.  One  judgment  neither  sat- 
isfies, merges,  nor  extinguishes  the  judgment  on  which  it  is 
founded,  according  to  the  technical  meaning  of  those  tenns. 
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Bat  theie  is  much  gzeater  reason  fbr  saying  that  the  f orf dtoxe 
of  a  forthcoming  bond  satisfies  the  original  jadgment,  than 
there  is  for  saying  that  by  a£Srmance  the  first  judgment  is  satis- 
fied. A  forthcoming  bond  ia  nerer  taken  without  a  leyy,  and  a 
levy  on  sufficient  property  is  a  legal  satisfaction.  The  leyy  re- 
mains until  the  forfeiture,  which  then  takes  the  place,  and  is  a 
substitute  for  the  levy.  Here  the  analogy  fails.  In  the  case 
before  us  the  only  satisfaction  pretended,  is  the  judgment  of  the 
appellate  court,  which  judgment  is  not  founded  on  any  new  con- 
sideration, as  the  judgment  on  the  bond  is,  but  it  is  a  mere  rat- 
ification of  the  first,  a  mere  declaration  that  it  was  correct,  a 
decree  to  cany  it  out  with  the  legal  incidents,  as  the  chancel- 
lor would  cany  out  the  lien  of  a  mortgage  by  a  decree  to  sell 
the  mortgaged  jiremises. 

It  is  also  insisted,  that  the  plaintiff  can  not  ha^e  two  judg- 
ments^ and  that  consequently  the  last  ia  the  only  one  which  is 
operatiTe.    This  might  all  be  true,  and  still  it  is  competent  for 
the  law  to  preserve  the  lien  of  the  first.    It  is  true,  that  aplaant^ 
iff  can  hot  have  two  productive  judgments  for  the  same  cause 
of  action;  and  this,  I  apprehend,  is  all  that  was  meant  in  the 
case  of  Clark  y.  Anderson,  2  How.  862,  when  the  court  said, 
**  the  law  will  not  permit  two  judgments  to  exist  at  the  same 
time  against  the  same  person  for  the  same  debt."    It  was  evi*^ 
dently  all  that  was  meant  in  the  case  of  McNuU  y.  Wilcox  A  Feam^ 
8  Id.  419,  when  it  was  also  said  the  plaintiff  was  not  entitled  to 
two  subsisting  judgments  for  the  same  cause  of  action.  A  plaint- 
iff can  not  have  execution  of  two  judgments  for  the  same  cause, 
but  that  he  can  have  two  judgments  of  record  which  exist  as  judg- 
ments at  the  same  time  seems  to  me  manifest,  unless  we  can  in- 
vent other  means  to  get  rid  of  one  than  satisfaction,  merger,  or 
extinguishment  of  the  first  judgment  by  the  second,  for  neither 
of  these  takes  phuse.    It  is  common  in  England  for  the  plaintiff 
to  bring  a  new  action  on  his  judgment  pending  error,  or  at  least 
there  are  sereral  cases  in  which  it  was  done;  and  in  one  case  an 
application  was  made  to  stay  the  proceedings  of  the  second  suit 
before  judgment,  but  they  refused  to  do  so.    Execution  will  be 
stayed,  but  the  jMuiy  is  at  liberty  to  take  his  judgment.    Now, 
in  all  Buch  cases,  there  are  two  judgments,  but  the  parly  can 
only  have  satisfaction  of  one. 

We  have  been  referred  to  the  case  of  Fwrdy  v.  Do^fUy  1  Paige, 
558,  to  show  that  the  lien  of  a  judgment  is  lost  by  a  second  suit, 
and  it  is  there  so  said;  but  I  have  already  cited  a  case  from  1 
Salkeld,  which  is  directly  the  other  way,  and  which  must  be  the 
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law,  nnleflB  the  first  judgment  can  be  annihilated  or  diflpofled  of 
by  the  second,  by  malring  it  of  higher  digniiy.  We  have  also 
been  referred  to  a  case  in  8  Yezger,  297,  Young  eioLY.  Bead,  to 
show  that  an  injunction  bond  destroyed  the  lien,  because  on 
that  bond  judgment  was  to  be  rendered.  It  seems  rather  to 
have  been  the  impression  of  the  judge,  that  it  should  be  so,  but 
it  was  not  decided  as  a  point  in  the  cause.  It  was  a  mere  aign- 
ment  of  the  judge,  and  is  not  entitled  to  the  weight  of  a  deda- 
ion.  *When  an  appeal  is  taken,  a  transcript  goes  to  the  appel- 
late court;  the  original  judgment  remains  in  the  court  below, 
and  there  can  be  no  difSculiy  in  regardixig  it  as  the  foundation 
of  a  lien.  I  therefore  repeat,  that  the  first  judgment  exists  as  a 
lien  from  its  rendition,  deriving  additional  force  from  its  xatifi* 
cation  in  the  apx>ellate  court  as  an  operatiye  binding  lien,  to- 
gether with  the  accumulation  of  the  legal  incidents  or  conse- 
quences of  judgment  for  damages  against  the  principal  and  his 
sureties,  which  are  annexed  to  the  original  lien  as  penally  for 
delaying  its  operation.  That  it  is  neither  satisfied,  merged,  nor 
extinguished  by  the  second  judgment. 

Another  point  was  made  in  the  cause,  but  not  seriously  relied 
on.  The  inclination  of  my  mind  is,  that  it  is  not  tenable.  I 
therefore  think  the  decree  of  the  chancellor  should  be  a£Srmed. 

TuBNXB,  J.    Ton  can  not  enforce  the  lien  of  a  mortgagee  wiHi- 
out  the  decree  or  judgment  of  a  court  of  justice,  and  the  decree 
or  judgment  does  not  extLnguish  the  lien,  but  provides  the 
means  of  enforcing  it.    A  vendor's  lien  for  purchase  money  oan 
not  be  enforced,  but  by  a  judgment.    The  judgment  does  noi 
extinguish  the  lien.    And  so  of  liens  given  in  faror  of  creditors 
in  preference  to  purchasers,  by  the  registry  acts  of  the  state.    It 
would  seem  to  be  unjust  to  deprive  one  of  his  lien,  without  his 
consent.    Where  a  plaintiff  having  a  judgment  and  a  lien  on  de- 
fendant's property,  by  virtue  of  his  judgment  sues  out  a  JL  fa., 
and  procures  a  levy  on  defendant's  prox>erty,  it  is  the  plaintiffs 
own  act;  such  levy  is  considered  a  satisfaction  until  exhausted, 
and  a  deficit  is  shown:  the  forthcoming  bond  is  a  statutoiy 
security,  provided  by  the  statute  law;  and  the  only  reason  wl^ 
such  a  bond,  when  forfeited,  has  been  construed  to  satisfy  or 
remove  the  lien  of  the  first  judgment,  is  because  of  the  levy  of 
the  plaintiff's  execution  on  defendant's  goods.    In  case  of  ap- 
peals and  writs  of  error,  the  reason  fails;  and  courts  of  justice 
are  ever  inclined  to  favor  and  to  sustain  liens  in  favor  of  cred- 
itors.   I  have  heretofore  been  inclined  to  a  different  opinion; 
but  having  investigated  the  subject  with  more  care,  I  have  come 
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to  the  oonduaion  that  the  law  is  aa  stated  in  the  opixdon  of  the 
presidizig  jadge,  and  concur  in  that  opinion. 

CuLTTOH,  J.  9  dissented. 
On  rehearing: 

By  Conrty  Tbaohib,  J.  This  case  has  xeoeiTed  an  mrasuallj 
careful  examination  by  counsel,  and  profound  reflection  from 
the  court.  With  the  adTantages  of  access  to  the  former  labori* 
ous  and  learned  inreetigations  of  my  predecessor  and  associates, 
the  difBculties  in  forming  my  opinion  have  been  to  a  great  ex- 
tent remo-ved.  The  constitution  declares,  that  the  high  court  of 
errors  and  appeals  shall  haTe  no  jurisdiction  but  such  as  prop- 
erly belongs  to  a  court  of  errors  and  appeals.  To  a  general,  al- 
though not  to  a  universal  extent,  it  is  therefore  a  rerisionaxy 
tribunal  only.  Its  judgment  of  affirmance  is  then  no  more  than 
a  ratification  of  what  has  already  been  correctly  done.  It  is  of 
no  higher  digniiy  than  the  judgment  it  affirms,  because  it  is 
merely  confirmatory  of  it;  and  it  is  no  satisfaction  nor  extin- 
guishment of  it,  because  it  is  no  payment,  and  adds  to  it  no 
greater  or  more  enlarged  rights.  Whatever  rights,  therefore, 
are  acquired  from  the  judgment  below,  are  not  altered  by  its 
affirmance.  The  lien  which  by  law  a  judgment  gives  is  a  vested 
legal  right,  which  was  perfect  at  the  date  of  the  judgment  be- 
low. It  can  be  lost  only  by  the  act  or  consent  of  its  benefidaiy. 
The  affirmance  is  but  a  repetition  of  judgment,  and  the  damages 
thereon  constitute  but  a  x>enal1y  for  the  vexation  of  delay.  They 
are  incidents  to  the  appeal,  but  not  parts  of  the  original  judg- 
ment. 

The  above  positions  are  elaborately  argued  and  explained  in 
the  opinion  of  the  chief  justice  in  this  case,  and  I  therefore  re* 
frain  from  their  further  discussion  as  unnecessary  for  conviction. 
They  are  to  their  whole  extent,  and  in  their  conclusions,  adopted 
by  me. 

JuoovsMT  LiKN,  wHur  Attachxs:  See  Jtmu  t.  «/bti«a,  18  Am.  Bea  327| 
Hamum  ▼.  Botmb*  Xetaee,  22  Id.  322;  Coomlm  ▼.  Jordan^  Id.  236;  Andrew  ▼• 
Doe,  38  Id.  460;  Campbell  ▼.  Spenee,  39  Id.  301. 

Satisfaction  of  Judgment,  What  Amounts  to:  See  Bebee  v.  Btmk  qf 
New  York,  3  Am.  Deo.  353;  Jkmovan  v.  Finn,  14  Id.  531;  fftttU  r.Breadmg, 
Id.  6S5;  Bank  qf  Pennsylvania  ▼.  Winger,  18  Id.  633;  Coombs  v.  Jordan,  22 
Id.  236;  WhkehUlY.WilBon,  24  Id.  326;  Sherwood  v.  CoUier,  Id.  264;  SUme^ 
V.  Skultz,  27  Id.  429. 

Writ  of  Ebbob  Suspends  Lien,  bat  does  not  destroy  it:  Commerckd 
Bank  v.  Western  Reserve  Bank,  38  Am.  Deo.  739;  though  in  CampbM  ▼.  Bpemos^ 
39  Id.  301,  it  was  held  that  the  lien  of  a  judgment  is  dischaxged  by  aoiagottl 
a  writ  of  error  and  supersedeas. 
Am.  Dso.  Vol.  XU— 40 
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Yabbobouoh  v.  Thompson. 

[8  BMEOma  AMD  JfiMWiTJ..  991.] 

Bnx  ov  InTBRTTiiAPKB  18  A  Pbofeb  BnoEDT  when  soiti  are  either  thieeit- 
ened,  or  aoioally  pending  by  two  different  chdmante  agiinst  a  pei^^ 
nlalmfng  the  lame  debt  or  duty  by  di£ferent  or  eepante  intereete. 

Bill  of  InmiPUUDKB  should  bi  Filxd  bbpobb  Judomibt,  for  after  the 
determination  of  the  right  by  a  judgment  at  law  equity  can  not  intecfera. 

iMTEKtLEADmaL  WILL  HOT   LiS  WBXN   COMPLAIHAKT  DxnNDS  agunst  both 

ndti;  henoe^  where  he  defended  both  against  an  attaching  creditor  and 

an  eMignee  of  a  note,  and  is  nnsacoeasfnl  in  both  sttiti»  the  bill  will 

not  lie. 
Bquitt  has  iro  Pown  to  OoBBBor  Srbobs  nr  JuDoianra  d  a  court  d 

law;  that  belongi  to  the  appellate  tribnnaL 
Squxtt  oah  vot  GoKraL  Pabtt  to  BiLDrQinsH  Jvdomiht  at  Law,  ba> 

caose  his  advensxy  did  not  comprehend  his  tif^U,  or  was  mistaken  in  a 

matter  of  law. 

AvpiAL  from  the  droiiit  ooort  of  Ohootaw  ooonlgr.    The  opin- 
ion statee  the  ease. 

Oray,  for  the  appeUant. 

William  G.  Thompson,  oonira. 

By  Oonrty  Olafeon,  J.    The  sixigle  point  presented  in  the 
argument  of  this  canse,  is,  whether  the  bill  discloses  a  case  in 
which  a  bill  of  interpleader  can  be  sostained.    The  complain- 
ant Thompson  was  indebted  to  one  James  Holbert  by  promissoiy 
note,  who  assigned  it  to  Yarborough,  the  present  appeUani. 
Holbert  was  indebted  to  Loftus  Sl  Smith,  who  issued  a  garnish- 
ment against  Thompson.    At  the  time  of  the  service  of  the  gar- 
nishment, Thompson  had  no  notice  of  the  assignment,  but  re- 
ceived notice  before  he  filed  his  answer.    Under  the  advice  of 
counsel,  as  the  bill  alleges,  the  complainant  filed  such  an  an- 
swer to  the  garnishment,  that  judgment  was  rendered  against 
him  upon  it  for  the  amount  of  the  note.     Suit  was  subsequently 
brought  by  Yarborough,  the  assignee  upon  the  note,  who  like- 
wise recoyered  judgment  upon  it.    The  complainant  then  filed 
this  bill  of  interpleader  against  the  judgment  creditors  resi)ect- 
ively;  requiring  them  to  interplead,  and  praying  that  one  or  the 
other  might  be  perpetually  enjoined. 

A  bill  of  interpleader  is  a  proper  remedy  when  suits  are  either 
threatened,  or  actually  pending  by  two  different  claimants  against 
a  party  claiming  the  same  debt  or  duty  by  different  or  separate 
interests.  The  complainant  not  knowing  to  which  of  right  he 
ought  to  pay  or  render  it,  files  a  bill  and  requires  them  to  in- 
terplead, that  the  court  may  determine  the  right:  Oooper's  Eq. 
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PL  46;  2  Stozy'B  Eq.  112  et  Beq.  The  principle  of  a  bill  of  in- 
terpleader is  to  protect  the  party,  not  only  from  being  com- 
pelled to  pay,  but  also  from  the  rezation  attending  the  discus- 
non  of  all  the  suits  that  may  be  instituted:  AngeU  y.  Hodden^  15 
Yes.  246.  It  is  not  necessary  in  order  to  justify  the  filing  of 
such  a  bill,  that  suit  should  actually  have  been  commenced;  it 
is  sufficient  that  claim  should  have  been  made  against  the  party, 
and  that  he  is  in  danger  of  being  molested  by  conflicting  rights: 
2  Story's  Eq.  116.  But  after  judgment  at  law,  and  after  the 
right  is  thus  determined,  a  court  of  equity  can  not  interfere 
upon  the  footing  of  a  bill  of  interpleader.  The  complainant 
might  have  made  his  defense  at  law,  or  at  all  events,  should 
have  filed  his  bill  before  judgment;  because  of  the  faTwilmr  rule, 
that  a  court  of  equity  can  not  give  relief  when  the  party  might 
have  made  defense  at  law. 

There  is  no  evidence  that  anything  unconscientious  was  done 
by  either  of  the  defendants  in  tiiis  case,  in  obtaining  their  judg- 
ments. Each  proceeded  upon  a  legal  claim.  The  complainant 
defended  each,  but  from  some  cause  was  unsuccessful  in  both. 
One  of  the  judgments  is  no  doubt  wrong;  but,  from  the  bill, 
the  error  was  induced  by  the  complainant's  answer  to  the  gar- 
nishment. A  court  of  equity  has  no  power  to  correct  the  errors 
in  judgment  of  a  court  of  law;  that  belongs  to  the  appellate  tri- 
bunal. Neither  can  it  compel  one  party  to  relinquish  a  judg- 
ment at  law,  because  his  adversary  did  not  comprehend  his 
rights,  or  was  mistaken  in  a  matter  of  law.  The  case  is  a  hard 
one,  but  the  complainant  has  no  right  to  complain  of  either  of 
the  defendants,  or  of  the  court.  The  judgments  of  the  courts 
of  law,  upon  the  &cts  before  them,  were  right  in  each  instance. 
If  a  case  of  fraud  or  surprise  in  obtaining  either  of  the  judg- 
ments were  made  out  against  either  of  the  parties,  that  might 
entitle  the  complainant  to  relief  against  such  party;  but  that 
would  be  done  upon  an  original  bill,  not  a  bill  of  interpleader: 
2  Rob.  Pr.  214. 

This  conclusion  is  reached  in  full  view  of  what  is  said  by  the 
court,  in  Oldham  v.  Ledbetter,  1  How  47  [26  Am.  Dec.  690].  The 
remark  in  that  case,  that  the  plaintiff  could  have  protected  him- 
self by  bill  of  interpleader,  was  thrown  out  without  sufficient 
consideration.  It  was  not  a  point  for  decision.  The  cases  there 
cited  only  prove,  that  a  judgment  against  a  garnishee  upon  an 
attachment,  after  an  assignment  of  his  note,  will  not  form  a  bar 
in  his  favor,  in  an  action  by  the  assignee.  If,  in  such  case,  the 
garnishee  answer  with  the  requisite  caution,  he  will  run  no  risk. 
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If  he  state  the  fact,  that  he  ezecated  a  note  to  the  debtor  of 
the  attaching  creditor,  bat  he  does  not  know  who  holds  it»  or 
whether  it  be  assigned  or  not — still  more,  if  he  state  that  it  has 
been  assigned,  and  that  he  has  received  notice  of  it,  no  judg- 
ment upon  the  attachment  can  be  rendered  against  him;  See 
Huff  ▼.  ifilb,  7  Terg.  45.  Of  course,  he  must  answer  accord- 
ing to  the  fact.  But  if  he  neglect  so  obvious  a  precaution,  he 
is  but  in  the  situation  of  ereiy  other  defendant,  who  neglecte 
his  proper  defense  at  law»  at  the  time  he  has  the  means  of  mak- 
ing it. 

The  decree  of  the  court  below  will  be  reversed,  and  the  hill 
dismissed. 

Intxbplkadeb. — ^Tbifl  nibject  ia  diwcnaw^d  at  length  in  the  note  toSkawr, 
CotUr^  35  Am.  Deo.  690.  The  principal  ease  ii  dted  with  approval  on  the 
point  as  to  the  liability  of  a  gamiahee  defending  both  tnita,  and  failing  to 
interplead:  Hairdy  v.  HwU,  11  GaL  360;  Cheever  v.  Hodgmm^  9  Mo.  App.  667. 

JuDOMKMT  AT  Law— Rklut  aoainst  IK  Equitt:  See  Hnnt  ▼.  Bcftfier^  19 
Am.  Dec.  116;  Hamghly  v.  Strang,  27  Id.  648;  Turner  v.  DavU,  30  Id.  602; 
Pendleton  v.  ChUoujoy,  34  Id.  434;  Emermm  v.  UdaU,  37  Id.  604;  and  the 
note  to  OUvtr  ▼.  Pray,  19  Id.  695,  where  tliii  mbject  ii  dinoneeed. 
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OnoiriT  OouBT  has  JuBisDionox  op  Sarr  vob  Fobiglositiui  of  oiortgigiw 
CamriBMATiON  or  Bkpobt  of  Sbkbiff's  Sale  is  ^Usuallt  Nboisbart  tf 

its  yalidity. 
OmouiT  Ck>UBT  BAB  JuRiSDionoN  TO  Watch  over  ezecQtion  of  Hi  deGreee> 

and  to  regnlate  all  proceedings  under  them,  ttntH  the  case  la  finally  dis- 
posed of. 
Cokubmatiok  ov  Shibov's  Salb  bt  Pabtibb  Thbiibbltb»  by  their  own 

acts,  is  as  valid  as  if  by  the  court. 
8hbbiff*s  Salb  is  Suftioisntly  Ck>iTFiBMBD  bt  Oomplainabt  when  he  makes 

no  objection  to  the  sale  for  any  reason,  bat  accepts  the  pondiasar's  bond, 

and  issues  executions  upon  it  after  it  ripened  into  judgment. 
OiAKOBRT  Ck>URT  HAS  NO  PowEB  TO  RsvisB  and  correct  the  decinoos  of  the 

circuit  court  on  its  chancery  side,  under  the  constitution. 
Bqxtitt  has  no  JuBiSDicnoN  TO  Sbt  Aside  Pbogbedihcm  in  another  oonrt, 

which  have  transpired  in  a  matter  falling  under  its  logitimate  oogniEMioe. 
Ibbboitlabitt  in  Cabbtino  Decbbe  of  Cibouit  Goubt  into  EFvacT  confers 

no  authority  on  a  court  of  chancery  to  interfere,  as  it  is  competent  for  the 

circuit  court  to  pass  upon  and  correct  that  matter. 
Obibction  to  SHEBnnr's  Sale,  because  on  Gbbdit,  can  not  bb  1£adi^  aftsi 

the  party  objecting  has  confirmed  it  by  his  oW  acts. 

Appeal  from  the  decision  of  the  woL'peiriot  court  of  ohanceiyj 
The  facts  are  stated  in  the  opinion. 
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O.  Wmehester^  for  the  complaixiant. 
Montgomery  and  Boyd^  contra. 

By  Court,  Olatton,  J.  This  was  a  bill  filed  in  the  saperior 
court  of  ohanceiy  by  the  appellant,  stating  that  he  had  in  the 
year  1885  sold  a  certain  house  and  lot  in  the  dty  of  Natchez,  to 
the  defendant  Gridley,  for  the  sum  of  seven  thousand  five  hun- 
dred dollars,  and  had  taken  a  mortgage  upon  the  premises  to 
secure  the  payment  of  the  purchase  money.  After  the  money 
became  due,  and  there  had  been  a  failure  of  payment,  he  filed 
a  bill  of  foreclosure  in  the  circuit  court  of  Adams  county,  and 
obtained  a  decree  for  the  purpose,  at  its  October  term,  1838.  By 
the  decree,  M.  Izod,  the  sheriff  of  Adams  county,  was  appointed 
to  make  the  sale;  he  proceeded  to  do  so,  sold  the  premises  to 
James  B.  Kane  in  January,  1839,  and  took  his  bond  payable  in 
nx  months,  in  pursuance  of  the  decree,  with  Francis  Little  and 
Thomas  Mackin  as  his  sureties,  for  the  sum  of  three  thousand 
seven  hundred  dollars.  This  bond  he  returned  to  the  court, 
and  executed  a  deed  to  the  purchaser  for  the  lot,  though  the 
sale,  according  to  the  statement  of  the  bill,  was  never  confirmed. 
This  bond  was  not  paid,  and  after  its  maturity,  execution  issued 
upon  it,  which  was  levied,  among  other  things,  upon  the  same 
lot  for  which  the  mortgage  was  given.  There  were  other  execu- 
tions also  in  the  hands  of  the  sheriff  at  the  same  time,  founded 
on  judgments  of  older  date  than  that  of  Tooley.  The  money 
arising  from  the  sale  was  brought  into  court,  and  a  motion  made 
by  Tooley  to  have  it  appropriated  to  his  execution.  This  mo- 
tion was  overruled,  and  the  money  applied  to  the  executions 
issued  upon  older  judgments.  Another  execution  issued,  which 
was  levied  on  property  of  Little  and  Mackin,  but  after  the  sale, 
and  at  the  return  term  thereof,  it  was  quashed  upon  motion.  A 
part  of  the  property  sold  was  purchased  by  Tooley,  and  the  res- 
idue by  other  persons,  who  failed  to  comply  with  the  conditions 
of  the  sale.  When  the  lot  originally  mortgaged  was  sold  under 
the  execution  against  Kane,  it  was  purchased  by  one  McMasters, 
and  by  him  conveyed  to  Lacoste.  The  bill  alleges,  that  the  pur- 
chase of  McMasters  was  colorable  and  fraudulent,  that  he  made 
no  payment  for  it  unless  with  the  money  of  Kane,  and  that  La- 
coste purchased  it  of  McMasters  with  a  full  knowledge  that  the 
money  due  to  Tooley  was  unpaid,  and  that  McMasters  had  paid 
nothing  for  it,  unless  with  the  money  of  Kane. 

It  also  charges,  that  Lacoste  paid  nothing  for  it,  and  that  he 
holds  it  as  trustee  for  Kane.    That  Lsod  never  received  the  con- 
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siddiation  from  McMasters,  nor  did  headTertue  tbe  sale  aocwid*- 
ing  to  law.  The  bill  offers  to  sunender  oomplainanfB  deed  to 
Mackin's  property,  if  the  court  will  set  aside  the  sale  to  Kane. 
Pxays  that  Eane,  McMasters,  and  Lacoste,  ma,j  he  compelled  to 
deliver  up  their  deeds  to  he  canceled;  that  the  sale  to  Eane  be 
set  aside,  and  a  resale  directed;  that  all  the  proceedings  under 
the  decree  be  set  aside,  and  the  decree  regolarlj  and  duly  en* 
forced;  and,  if  necessary,  that  a  certiorari  be  awarded  to  remore 
all  the  proceedings  from  the  droait  into  the  superior  court  of 
chancery.  To  this  bill  the  defendants  filed  a  demurrer,  and 
assigned  as  causes:  1.  That  improper  parties  were  joined.  2. 
That  the  matter  grew  out  of  a  proceeding  in  the  cirouit  court  on 
its  chancery  side,  and  is  part  of  a  suit  still  pending  there.  8. 
That  the  irregularity  in  the  execution  of  the  decree  may  be  cor- 
rected in  the  cirouit  court  The  chancellor  sustained  the  de- 
murrer, and  dismissed  the  bill  for  the  want  of  jurisdiction;  from 
which  order  this  appeal  is  taken. 

At  the  commencement  of  the  suit  for  the  foreclosure  of  the 
mortgage,  it  was  open  to  the  complainant  to  have  sought  his 
remedy  in  either  the  circuit  court  or  the  court  of  chancery.  He 
selected  the  former.  He  now  seeks  the  aid  of  the  latter,  because 
of  error  or  irregularity  in  the  proceedings  of  the  former,  which 
has  caused  injury  to  him.  The  first  error  complained  of,  is,  that 
the  sheriff,  who  executed  the  order  of  sale,  did  not  make  adver- 
tisement,  nor  did  he  make  report  of  the  sale  to  the  next  term  of 
the  court.  It  does  not  very  clearly  appear  from  the  bill,  what  is 
the  present  situation  of  the  suit  in  the  circuit  court  If  it  is  still 
pending,  and  there  has  been  no  confirmation  of  the  sale,  nor  any- 
thing equivalent  to  it,  then  the  sale  of  the  sheriff  under  the  decree 
is  incomplete,  and  may  be  set  aside  in  that  court.  Confirmation 
of  a  report  of  sale  is  usually  necessary  to  its  validity:  Ex  parte 
Minor ^  11  Yes.  669.  The  circuit  court  having  jurisdiction  to 
decree  the  foreclosure  of  mortgages,  must  have  power  to  watch 
over  the  execution  of  its  decrees,  and  to  regulate  all  proceed- 
ings under  them,  until  the  case  is  finally  disposed  of.  The 
chancellor  was  of  opinion  that  the  cause  was  still  pending,  in 
such  a  state  that  the  cirouit  court  had  power  to  afford  relief  by 
setting  aside  the  sale.    See  Tboley  v.  JEone,  1  Smed.  &  M.  Ch.  618. 

But  if,  as  we  are  inclined  to  believe,  the  acts  of  the  parties  in 
this  case  amounted  to  a  confirmation  of  the  sale,  and  vested  the 
title  in  Eane,  the  purchaser,  still  the  complainant  has  no  right 
to  the  relief  sought  in  this  bill.  The  decree  itself  is  peculiar 
and  informal.    It  directs  the  sheriff  **  to  sell  the  premises  on 
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ft  credit  of  six  months,  the  porchaser  thereof  to  give  bond  and 
•oiBcient  sureties  for  the  payment  thereof,  to  execute  a  deed  for 
{he  same  to  the  purchaser,  to  bring  the  moneys  arising  on  said 
tale  into  court,  and  to  make  report  of  his  proceedings  thereon, 
with  all  convenient  speed,  and  to  pay  over  the  amount  due  him  to 
the  complainant."  What  is  usually  embraced  in  the  interlocutory 
and  final  decrees  together,  is  all  here  blended  into  one.  The  com- 
missioner is  directed  to  execute  a  deed,  and  to  collect  and  pay  over 
the  money  in  the  first  instance,  instead  of  retaining  this  part  of 
the  decree,  as  the  subject  of  the  final  order.  If  the  complainant 
had  objected  to  the  form  of  this  decree,  for  that  cause,  it  would 
no  doubt  have  been  modified  to  suit  his  views,  and  put  in  the 
usual  shape.  If  he  had  objected  to  the  sale  for  want  of  notice, 
or  for  want  of  a  good  bond  and  sureties,  the  court  would,  no 
doubt,  have  set  it  aside,  upon  the  requisite  proof.  Now  if  the 
money  had  been  collected  and  paid  over,  no  one  would  contend 
that  any  further  confirmation  was  necessaiy  to  pass  the  title; 
and  yet  the  complainant  has  given  his  assent  to  the  sale  as  fully 
by  accepting  the  bond,  and  by  issuing  executions  upon  it  after 
it  ripened  into  judgment.  A  confirmation  by  the  parties  them- 
selves, by  their  own  acts,  is  as  valid  as  if  by  the  court.  To  this 
extent  the  acts  of  the  complainant  have  gone  in  this  case.  The 
terms  of  the  decree  were  not  objected  to  by  him,  the  credit  of 
six  months  was  suffered  to  expire;  then  he  caused  execution  to 
issue  upon  the  bond  given  upon  the  purchase,  and  which  had 
the  effect  of  a  judgment.  After  a  sale  had  taken  place  under 
this  execution  and  the  money  had  been  applied  by  the  court 
upon  his  own  motion,  he  acquiesced  in  ihe  judgment  of  the 
court,  and  made  no  effort  by  appeal  or  writ  of  error  to  get  it 
reviewed  or  reversed.  When  another  execution  issued,  and  a 
sale  was  made  under  it,  he  became  the  purchaser  of  property, 
and  accepted  a  deed  for  it;  and  when  the  execution  was  quashed, 
he  again  acquiesced  in  the  judgment.  All  these  acts  of  con- 
firmation surely  bind  him,  and  render  the  sale  valid.  This  bill 
was  filed  in  another  court,  to  get  all  these  proceedings  set  aside, 
and  to  reinstate  the  complainant  to  the  position  which  he  occu- 
pied when  the  first  decree  was  pronounced.  The  chancellor 
was  right  in  declining  the  exercise  of  any  such  jurisdiction. 
The  constitution  has  given  no  power  to  the  chancery  court  to 
revise  and  correct  the  decisions  of  the  circuit  court  on  its  chan- 
cery side.  Nor  is  it  perceived,  under  what  head  of  its  original 
jurisdiction  it  can  claim  or  exercise  the  power  to  set  aside  the 
whole  or  any  part  of  the  proceedings  in  another  court,  which 
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baTe  tnuufpired  in  a  matter  falling  under  its  legitimate  oogni- 
canoe.  Inegolarity  in  canying  the  decree  into  effect  conf en  no 
mch  anthozitj.  It  was  competent  to  the  circuit  court  to  pass 
upon  and  correct  that  matter;  and  it  is  not  for  a  court  of  con- 
currant  jurifidiction  to  interfere. 

It  is  urged  in  aigument,  that  the  decree  for  a  sale  upon  a 
credit  was  erroneous,  because  it  impaired  the  obligation  of  the 
complainant's  contract,  who  had  a  right  to  haye  a  sale  for  cash, 
and  thus  violated  the  constitution.  The  mortgage  was  executed 
in  1885,  and  the  law  then  in  force  in  regard  to  sales  upon  credit, 
applied  only  to  sales  under  decrees  of  the  superior  courtof  chan- 
ceiy:  How.  &  Hutch.  612.  The  statute  authorizing  sales  upon 
credit  under  decrees  of  foreclosure  in  the  circuit  court,  and  under 
which  this  sale  appears  to  have  been  made,  was  not  passed  until 
1888.  If  this  objection  had  been  urged  at  a  proper  time,  it 
would  haye  been  entitled  to  much  consideration.  See  Bronaon 
y.  Kirune,  1  How.  (U.  S.)  811;  Bumgardner  y.  CirouU  Covri  of 
Howard  County,  1  Mo.  50;  1  Kent's  Com.  418.  The  time,  how- 
eyer,  to  uige  it,  was  when  the  decree  was  made;  it  was  not  the 
only  time,  but  it  was  the  most  appropriate.  If  it  had  been 
urged  and  disregarded,  he  might  haye  had  it  settled  by  the  ap- 
pellate tribunal.  He  did  not  do  this;  he  not  only  submitted  to 
the  terms  of  the  decree  without  any  expression  of  dissatisfaction, 
but  he  tacitly  adopted  and  ratified  the  sale,  by  issuing  two  ex- 
ecutions upon  the  bond  giyen  by  the  purchaser,  and  by  ^lA^iming 
the  proceeds  of  those  executions.  Unless  the  sale  was  incapable 
of  ratification  by  subsequent  confirmation,  it  would  be  a  great 
stretch  of  power  to  attempt  to  annul  it.  So  far  as  the  sale  to 
Eane  is  in  controyersy,  the  action  of  the  circuit  court,  we  think, 
is  condusiye,  because  the  complainant  has  confirmed  it  by  his 
own  act;  and  it  is  equally  so,  in  regard  to  the  appropriation  of 
the  money  produced  by  the  sale  under  execution,  because  no 
appeal  or  writ  of  error  was  taken  from  the  decision. 

The  bill  embraces  too  many  objects  and  parties.  It  mingles 
matters  oyer  which  the  court  clearly  has  no  jurisdiction,  with 
some  of  which,  if  standing  alone,  it  might  take  cognizance. 
Thus,  if  the  lot  really  belongs  to  Eane,  and  McMasters  and  La- 
coste  are  in  effect  but  trustees  for  him,  the  complainant,  upon 
a  bill  filed  for  the  purpose,  after  a  return  of  nuUa  bona  upon  his 
execution,  might  subjdct  it  to  his  debt.  It  may  be  worthy  of 
inquiry,  too,  whether  in  a  sale  imder  a  decree  of  foreclosure, 
upon  a  credit,  a  lien  similar  to  a  yendor's  lien  is  not  retained  by 
the  court  as  ultimate  security,  or  whether  it  requires  an  express 
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zceervAtion  in  the  decree  to  produce  that  effect.  See  Iglekart  y. 
Jrmiger,  1  Bland,  619.  We  throw  out  the  suggestion  without 
having  formed  any  definite  opinion.  If  the  lien  exist,  the  mort- 
gagor need  not  be  a  party  in  the  bill  filed  to  carry  it  into  effect. 
The  matters  settled  by  the  first  decree,  and  the  regularity  and 
propriety  of  the  proceedings  under  it,  could  not  again  be  brought 
into  litigation  in  the  superior  court  of  chancery,  because  beyond 
its  jurisdiction.  It  would  be  an  original  proceeding,  not  calling 
into  question  the  proceedings  of  the  circuit  court,  but  endeavor- 
ing to  enforce  rights  growing  out  of  such  decree.  These  remarks 
are  made  only  to  point  out  the  limits  of  our  opinion,  so  as  not 
to  mislead  the  party,  or  preclude  him  from  any  remedy  or  re- 
lief to  which  he  may  be  entitled. 

The  decree  of  the  court  below  will  be  affirmed,  and  the  bill 
dismissed  without  prejudice. 

CoNTntMATiov  OF  JUDICIAL  Sales. — Oooiinnation  of  a  sale  of  land  upon 
a  miiTOgate'a  order  is  neceasary  before  oonvesranoe,  or  the  title  will  not  paaa, 
even  thongh  the  sale  be  fair  and  for  full  value:  Rea  ▼.  McEnchrcn^  28  Am. 
Dec.  471.  And  oonfirmation  by  the  orphans'  ooart  of  a  sale  of  land  by  an 
administrator,  made  sabsequent  to  the  term  to  which  the  order  directing  the 
•ale  was  made  retomable,  is  tantamount  to  the  continuance  of  such  order  to 
the  time  that  the  sale  was  actually  made;  and  such  sale  can  not  be  collater- 
ally attacked  as  void:  KUnffenmwUh  v.  Becm^  27  Id.  328.  An  order  ratifying 
a  Mle  under  a  decree  or  order  is  equivalent  to  a  decree  for  the  payment  of  the 
money,  where  no  security  is  given:  Eichardson  v.  t/bfies,  22  Id.  293.  Ratifi- 
cation of  a  sale  which,  in  law,  is  an  absolute  nullity,  creates  a  new  title,  and 
oan  not  have  a  retroactive  effect  to  the  prejudice  of  rights  that  third  persons 
have  previously  acquired:  ScoU  v.  Oorfon,  33  Id.  678.  In  8mUh  v.  Weri^  64 
Ala.  38,  the  language  of  the  principal  case  on  the  point  as  to  the  ooofiimatioB 
of  a  sheriff's  sale  was  quoted  with  approval. 


Habbibon  v.  Mayob  of  Vioebbubg. 

18  BKBDXS  aid  MoBMHJTiTi,  681.] 

Stazi  bas  ak  Umdoubted  Power  to  Tax  Pebsoks  and  property  within 
its  limits,  and  it  may  delegate  such  power  to  a  civil  oorporation,  so  far 
as  it  may  be  neoessaiy  for  the  good  government  of  the  corporation. 

O&AHT  OF  ThINO  InCLUBBS   MeaNS   NbCS88ABT  TO  AOOOMFUSH  THE  Ein>. 

Hence,  where  the  legislature  gives  a  municipal  corporation  power  to  levy 
an  ad  valorem  tax,  it  is  competent  for  the  corporate  authorities  to  pn^ 
vide  a  penalty  for  a  violation  of  the  ordinance  imposing  the  tax. 

Laws  are  not  in  Bestraint  ov  Trade  which  merely  impose  taxes  on  the 
sales  of  merchandise. 

Obdinance  18  NOT  IN  VIOLATION  ov  THE  CONSTITUTION  that  levies  sn  ad 
valorem  tax  on  all  flatboats  wherein  goods  may  be  sold  on  retail,  though 
the  flatboat  may  have  brou£^  goods  from  another  state.    Such  a  tax  is 
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aot  aa  *'  import  or  duty*'  within  the  meaning  of  the  ooostitatioB  of  th« 
ITnitad  StitM;  and  it  is  probable  that  the  prohibition  in  thr  tenth  sec- 
tion of  the  firat  artide  applies  only  to  foreign  imports. 
OmiBKS  OF  SnriB  Statu  ab»  not  Eiuuptbd  from  the  operation  of  eat 
laws,  when  they  oome  here. 

Psmiox  for  a  writ  of  prohibition  by  Harrison,  setting  out 
that  Harrison,  a  citizen  of  Ohio,  being  the  owner  of  a  flatboat, 
loaded  with  proTisions,  landed  at  Yicksbuxg  and  proceeded  to 
dispose  of  his  cargo,  without  paying  any  tax,  or  impost;  that 
under  an  ordinance  of  the  city  requiring  *'  an  od  valorem  tax  to 
be  levied  on  flatboats  *  *  *  wherein  goods,  wares,  or  mer- 
chandise are,  or  may  be,  sold  by  retail,"  a  warrant  issued  from 
the  mayor's  court,  and  fifty  dollars  was  recovered  from  him  for 
a  violation  of  the  ordinance.  The  points  contended  for  bj  the 
petitioner  are  stated  in  the  opinion.  The  court  oveiTuled  the 
motion  for  the  writ,  and  the  petitioner  brought  a  writ  of  error. 

A.  B.  Depew  and  H.  8.  Foaie^  for  the  plaintiff  in  error. 

W.  O.  Thompson^  contra. 

By  Oourt,  Sbabxst,  0.  J.  The  mayor  and  council  of  Yicks- 
bufg  passed  an  ordinance  authorizing  the  levy  of  an  od  valorem 
tax  on  the  sales  of  produce  by  flatboat  traders,  within  the  lim- 
its of  the  city,  and  the  mayor  rendered  judgment  of  fifty  dollars 
against  the  plaintiff  in  error,  for  a  violation  of  the  ordinance. 
He  applied  to  the  circuit  court  for  a  prohibition,  which  was  re- 
fused, and  he  brought  his  writ  of  error.  The  plaintiff  in  error 
resists  the  authority  of  the  corporation:  1.  For  want  of  author- 
ity under  the  charter  to  pass  such  an  ordinance;  2.  Because  the 
ordinance  is  inconsistent  with  the  general  laws  of  the  state;  8. 
Because  it  is  in  restraint  of  trade,  and  in  violation  of  common 
right;  and,  4.  Because  the  ordinance  is  in  violation  of  the  con- 
stitution of  the  United  States,  because  it  authorizes  the  levy  of 
a  duty  or  tax  on  produce  imported  by  a  citizen  of  one  state  into 
another  state. 

The  authority  to  pass  such  an  ordinance  is  expressly  given  by 
the  amendment  to  the  charter,  passed  on  the  twenty-second  of 
February,  1840.  The  fourth  section  declares,  that  the  twenty- 
seventh  section  of  the  charter  of  1839  shall  be  so  amended  as 
to  authorize  the  mayor  and  council  to  levy  an  ad  valorem  tax 
upon  flatboats,  barges,  and  other  water  craft,  wherein  goods 
and  merchandise  are  sold  at  retail.  The  state  has  an  undoubted 
power  to  tax  persons  and  property  within  its  limits;  and  it  may 
delegate  such  power  to  a  civil  corporation,  so  far  as  it  may  be 
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neoeeaaxy  for  the  good  goTexnment  of  the  corporation:  Oodden 
Y.  Crump,  7  Tjeigh,  120.  The  second  objection  is  also  untenable. 
We  know  of  no  law  of  the  state  which  is  contrayened  by  the 
ordinance.  On  the  contrazy,  it  seems  to  be  in  strict  accordance 
with  the  proTisions  of  the  charter.  The  legislature  in  giving 
the  power  to  levy  an  ad  valorem  tax,  gave  necessarily  the  means 
neceesaiy  to  accomplish  the  end.  Hence  it  was  competent  for 
the  corporate  authorities' to  provide  a  penalty  for  a  violation  of 
the  ordinance  imposing  the  tax.  The  power  to  levy  a  tax  would 
have  been  useless,  without  the  power  of  coercing  payment.  In 
the  next  place,  it  is  said  to  be  an  ordinance  in  restraint  of  trade, 
and  therefore  void.  Laws  which  merely  impose  a  tax  on  the 
sales  of  merchandise,  are  not  in  restraint  of  trade.  The  taxing 
power  is  one  which  is  essential  to  the  existence  of  the  govern- 
ment, and  the  authority  of  a  state  to  exercise  it  can  not  be  ques- 
tioned, as  regards  all  property  within  its  jurisdiction,  which  was 
brought  there  to  be  used  or  disposed  of,  and  we  have  already 
sAid  that  the  state  may  confer  this  power  on  a  civil  corporation. 

IJAstiy,  is  the  ordinance  in  violation  of  the  constitution  of  the 
United  States,  because  it  authorizes  the  levy  of  a  tax  on  produce 
imported  by  a  citizen  of  another  state?  This  tax  is  not  '^an 
impost  or  duty"  within  the  meaning  of  the  constitution  of  the 
United  States.  It  is  probable  that  the  prohibition  in  the  tenth 
section  of  the  first  article  of  the  constitution  has  reference  only 
to  imports  from  a  foreign  country  into  the  ports  of  the  United 
States;  and  even  in  reference  to  these  Chief  Justice  Marshall 
remarked,  that  when  the  importer  has  so  acted  with  the  thing 
imported,  that  it  has  become  mixed  up  and  incorporated  with 
the  mass  of  property  in  the  country,  it  has,  perhaps,  lost  its 
distinctive  character,  as  an  import,  and  has  become  subject  to 
the  taxing  power  of  the  state:  Broum  v.  State  of  JUaryland,  12 
Wheat.  419.  This  ordinance  imposed  no  tax  for  the  privilege 
of  introducing  the  article,  but  a  tax  on  the  amount  of  sales. 
The  power  of  a  state  to  tax  the  merchandise  of  its  own  citizens, 
has  never  been  questioned,  nor  can  it  be.  When  a  citizen  of 
Ohio  comes  into  this  state,  and  makes  sales  of  his  merchandise 
here,  there  can  be  no  reason  why  he  should  be  exempted  from 
the  operation  of  state  laws.  This  position,  carried  to  its  utmost 
extent,  would  defeat  the  power  of  the  state  over  all  sales  of  mer- 
chandise within  its  territory;  it  would  only  be  necessary  for  the 
merchant  to  claim  a  residence  in  some  other  state,  and  the  power 
of  the  state  would  be  at  an  end. 

Judgment  affirmed. 
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Statutb  n  KOT  zir  RssTBAnvT  ov  Tbadk  that  proridM  for  the  mrvey  ol 
lumber  in  a  partlonlAr  ooanty,  in  a  certain  manner,  by  snnrejon  appointed 
in  a  presoribed  way,  and  prohibiting  under  penalty  the  nle  or  pnrohaee  d 
lamber  in  tliat  connty  not  so  sarveyed,  or  the  survey  of  it  by  persons  not  so 
appointed:  Pierce  v.  JRmbaUt  23  Am.  Dec  537;  nor  are  city  by-laws  pro- 
hibiting a  perKm  withont  a  license  from  canying  offid  and  house  dirt  through 
any  of  the  streets:  Vandine,  PetUioner,  17  Id.  351:  nor  if  it  bat  relate  to  the 
regalation  of  the  trade,  and  the  regnlation  is  for  the  good  of  the  inhalntsnts, 
or  for  the  advantage  of  the  trade  and  the  improvement  of  the  commodity 
sold:  Mayor  etc.  qfMobUe  v.  TmUe,  36  Id.  441. 

CoNSTrrunoNAL  Pbovision  PBomBinHO  Tax  ov  Iicpokib  by  a  state  is 
not  violated  by  a  eity  ordinance,  authorising  an  inspector  to  measure  coal 
sold  within  the  city,  and  allowing  him  a  fee  therefor:  OUy  CouneU  v.  Bogen, 
18  Am.  Dec  751. 

Bt-laws  of  a  Citt  abi  Bnn>nro  ok  Stranoxbs  coming  within  the  ter- 
ritorial limits  of  the  dty:  Vcmdkie,  PetUkmer,  17  Am.  Dec  351. 

PowEB  TO  Pass  a  Bt-law  Cabbus  as  av  Inoidbnt  the  power  to  en- 
force its  observance  by  some  reasonable  penalty:  iTayorete.  qfMobUe  v.  TwUle^ 
86  Am.  Dec  441. 


WiLLIAMBON    V.   WlLLIAHBON. 

[S  BMsnn  A3n>  Kamhatji,  718.] 

Statute  shoitld  not  bb  Deolabbd  UNOoNSTiTnTioNAL  but  in 
plain  and  msnifest  violation  of  that  instrument  by  the 

Pbtvatb  Act  Empowbbino  Administbatob  to  Sbll  I>eobdbnt*8  Land  is 
not  unconstitutionaL 

Aoi  Obtained  bt  Fbaud  mat  bb  Ajtnxtlled  by  a  decree  of  the  chancery 
court;  but  to  authorise  it,  the  case  must  be  clearly  made  out. 

pBovisioNS  OF  Private  Act  Emfowebino  ADimfurrBATOB  to  Sell  the 
deoedent^s  land  are  as  imperative  and  require  as  entire  obedience  at 
those  of  the  general  law  in  ordinary  cases. 

Whebb  Administbatob  has  Failed  to  Give  Bond,  with  the  conditioos 
prescribed  bythe  terms  of  the  act  empowering  him  to  sell,  the  sale  is 
void. 

Pebsons  Purchasing  at  Void  Administbatob's  Sale  will  be  declared 
trustees  for  the  parties  injured. 

Purchaser  from  One  Who  has  No  Title  does  not  acquire  any  title, 
though  he  acted  in  good  faith,  paid  a  valuable  consideration,  and  had  no 
notice.  Thus  a  bona  fide  purchaser  at  an  executor's  sale,  when  the  lat- 
ter had  no  power  to  sell,  acquires  no  title 

Aooount  should  be  Dibbctbd,  in  a  suit  to  set  aside  an  administrator's  sale, 
by  an  heir  at  law,  against  the  administrator  and  those  clsiming  under 
the  sale;  and  if  the  sale  lb  set  aside,  the  purchasers  should  be  charged 
with  a  reasonable  rent  and  interest,  and  will  be  credited  with  the  value 
of  permanent  and  valuable  improvements,  provided  they  do  not  exceed 
the  aggregate  value  of  the  rents. 

Appeal  from  the  superior  court  of  chanoeiy.    The  laoti  bm 
Bufficiently  stated  in  the  opinion  of  the  court. 
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George  8.  Yerger^  for  the  appellants. 
Bohert  Hughea,  contra. 

By  Oourt,  Clayton,  J.  In  the  year  1821,  the  legislatuze  of 
this  state  passed  an  act  to  authorize  Belfield  Wrenn,  as  the  ad- 
ministrator of  John  Cook,  deceased,  to  sell  and  convey  the  cer- 
tificates for  three  tracts  of  land  in  Warren  couniy.  The  act  is 
in  substance  as  follows:  *'  Whereas,  it  has  been  represented  to 
this  general  assembly  by  Margaret  Cook,  widow  of  John  Cook, 
deceased,  and  Belfield  Wrenn,  administrator  of  his  estate,  that 
the  said  John  Cook  in  his  life-time  made  entries  of  three  several 
tracts  of  land  in  Warren  county;  and  whereas,  it  has  also  been 
represented  that  the  persoDal  estate  of  said  decedent  is  in- 
sufficient to  pay  the  debts  due  from  said  estate,  and  the  install- 
ments still  remaining  unpaid  for  said  land,  one  fourth  part  only 
haying  been  paid,  without  serious  inconvenience  to  the  widow 
and  orphan  of  said  deceased:  Therefore,  be  it  enacted,  that  the 
said  Belfield  Wrenn,  upon  entering  into  bond  with  sufficient 
seouriiy,  to  be  approved  by  the  orphans'  court  or  chief  justice 
thereof  of  said  county  of  Warren,  payable  to  the  said  chief 
justice,  and  his  successors  in  office,  in  such  sum  as  the  said 
court  or  chief  justice  deem  sufficient,  that  he  observe  the  rules 
and  directions  of  law  for  the  sale  of  real  estate  by  administra- 
tors, and  that  he  will  well  and  truly  account  for  the  proceeds 
of  said  sale,  and  that  said  proceeds  shall  be  vested  in  such 
other  property  as  the  said  administrator  shall  deem  most  for 
the  interest  of  said  widow  and  orphan  jointly — be,  and  he  is 
hereby  authorized  to  sell  the  right  which  is  in  said  John  Cook, 
deceased,  to  said  tracts  of  land,  at  such  time  and  on  such  con- 
ditions as  he  may  think  would  best  promote  the  interest  of  said 
widow  and  orphan,  and  to  make  transfer  of  the  certificates  of 
said  tracts  of  land  to  the  purchaser,  as  effectually  as  the  said 
John  Cook,  in  his  life-time,  could  have  done." 

In  1838  the  present  bill  was  filed  by  the  only  child  and  heir  at 
law  of  said  Cook,  jointly  with  her  husband,  to  set  aside  the  sale 
which  was  made  by  the  administrator  under  this  act  of  assembly. 
The  chancellor,  by  his  decree,  declared  the  sale  to  be  null  and 
void,  and  directed  the  same  to  be  set  aside;  but  refused  to  decree 
an  account  between  the  parties.  From  this  decree,  both  parties 
appealed  to  this  court. 

The  first  point  made  in  the  argument  is,  that  the  act  of  assem- 
bly above  recited,  and  under  which  the  sale  took  place,  is  un- 
constitutional and  void.  It  is  insisted,  that  it  partakes  rather  of 
a  judicial,  than  a  legislative  character,  that  it  is  partial  in  its 
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operation,  that  it  is  not  a  general  law  of  the  land,  and  that  in 
these  particulars  it  violates  the  constitution.  Acts  of  legislation 
of  similar  character  have  undeigone  judicial  iuTestigation  in  sev- 
eral of  the  highest  courts  of  the  Union;  in  some  they  have  been 
sustained,  in  others  they  have  been  declared  void:  J(me^  ffein 
V.  Perry,  10  Terg.  59  [30  Am.  Dec.  430];  1  N.  H.  565;  Eoke  v. 
ffenderson,  4  Dev.  L.  1  [25  Am.  Dec.  677] ;  Starr  v.  Pease,  8  Conn. 
541;  WiUiama  t.  Norris,  12  Wheat.  129;  Wilkinson  y.  LeUmd,  2 
Pet.  627;  Bice  t.  Parkman,  16  Mass.  326;  10  Am.  Jur.  297;  Wta- 
bins  T.  Holman,  16  Pet.  26. 

This  conflict  in  the  decisions  of  courts  of  the  highest  respecta- 
bility, has  induced  us  to  bestow  upon  this  cause  much  delibexa- 
tion,  and  to  hold  it  under  consideration  an  unusual  length  of 
time.  The  point  is  not  free  from  difficulty  and  embarrassment, 
yet  we  can  not  see  that  the  exerciae  of  the  power  in  question  by 
the  legislature  is  in  such  direct  conflict  with  the  constitution  as 
to  require  us  to  declare  the  act  void.  This  highest  authority  of 
the  judiciary  should  never  be  exerted,  but  in  cases  of  plain  and 
manifest  violation  of  that  instrument  by  the  legislature.  The 
legislature  might  have  enacted  a  general  law,  authorizing  evezy 
administrator  to  do  that  which  by  this  act  this  administrator  was 
empowered  to  do.  No  constitutional  objection  would  exist  to 
such  a  law.  Indeed,  one  with  provisions  in  substance  nearly  iden- 
tical has  been  passed,  and  no  constitutional  objections  have  been 
urged  against  it:  How.  &  Hutch.  418.  In  WUUams  v.  Norris,  12 
Wheat.  129,  the  court  says:  ''If  the  legislature  may  dispense 
with  a  matter  in  a  general  law,  why  may  it  not  be  dispensed 
with  in  a  particular  law,  when  its  effect  on  the  case  is  precisely 
the  same  as  if  it  had  been  general  ?  There  are,  undoubtedly, 
great  and  solid  objections  to  legislation  for  particular  cases,  but 
these  objections  do  not  necessarily  make  such  legislation  repug- 
nant to  the  constitution." 

In  the  case  cited  from  16  Pet.  26,  which  arose  under  an  act 
of  the  legislature  of  Alabama,  the  act  was  sustained.  The 
constitution  of  that  state  is,  in  this  respect,  word  for  word 
the  same  with  ours.  It  is  true,  the  act  in  that  case  was  passed 
for  the  purpose  of  creating  a  fund  to  pay  debts.  But  the  court 
says:  ''As  it  regards  the  question  of  power  in  the  legislature 
no  objection  is  perceived  to  their  subjecting  the  lands  of  Oie 
deceased  to  the  payment  of  his  debts,  to  the  exclusion  of  his 
personal  property.  The  legislature  regulates  descents,  and  the 
conveyances  of  real  estate.  To  define  the  rights  of  debtor  and 
creditor  is  their  common  duty.    The  whole  range  of  remedies  lies 
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within  iheir  power.  They  may  authorize  the  guardian  to  oonvey 
the  lands  of  the  infant;  and,  indeed,  they  may  give  the  capacity 
to  the  infant  himself  to  conyey  them."  Again  they  say:  **  This 
is  a  question  of  power  and  not  of  policy;  and  on  such  a  question 
we  can  not  test  the  act  by  any  considerations  of  expediency. 
Whether  the  act  may  be  open  to  abuse,  whether  it  be  politic  or 
impolitic,  is  not  a  matter  now  before  us;  but  whether  the  legis- 
lature had  power  to  pass  it:''  Waikms  v.  Eblman,  16  Pet  62,  63. 
The  principles  here  laid  down  extend  to  other  cases  than  the 
payment  of  debts,  and  warrant  the  exercise  of  the  power  in  other 
instances.  We  feel  safe  in  following  this  high  authority  in  sus- 
taining the  legislatiTe  act,  especially  when  to  do  otherwise 
would  be  to  annul  a  law,  because  of  a  yexy  doubtful  conflict 
with  the  constitution,  to  speak  of  it  in  the  strongest  allowable 
terms. 

It  is  next  insisted,  that  this  being  a  private  act  of  legislation, 
operates  only  on  those  who  petitioned  for  it,  and  those  who 
claim  under  them:  CampbelVs  Ceuie,  2  Bland's  Ch.  209;  2  Bl. 
279.  This  view  of  the  matter,  which  assimilates  the  act  to  a 
private  conveyance,  struck  us  at  first  with  much  force.  But  the 
case  of  WcUbinsY.  Holman^  16  Pet.  26,  is  equally  conclusive  upon 
this  point,  as  upon  the  other  just  noticed,  and  holds  that  titles 
under  such  acts,  where  the  proceedings  are  regular,  are  valid. 
It  is  next  objected,  that  this  act  was  procured  by  fraudulent 
representations  to  the  legislature.  There  is  no  doubt  but  that 
an  act  obtained  by  fraud  may  be  annulled  by  a  decree  of  the 
chancery  court.  The  case,  however,  to  authorize  it,  must  be 
clearly  made  out.  In  this  instanee,  the  representation  was,  that 
the  personal  estate  was  insufficient  to  pay  the  debts  due  and  the 
installments  remaining  unpaid  for  the  land,  without  serious  in- 
convenience to  the  widow  and  orphan  of  the  deceased.  The 
only  proof  of  the  fraud  consists  of  the  settlement  made  by  the 
administrator,  evincing,  according  to  the  argument,  that  no 
necessity  for  the  sale  of  the  land  existed.  The  whole  amount  of 
sales  of  the  personal  estate  was  two  thousand  nine  hundred 
dollars,  seventeen  hundred  dollars  of  which  was  the  price  of  the 
only  negro  belonging  to  the  estate,  who  was  purchased  by  the 
widow.  To  this  may  be  added  eight  hundred  dollars  of  debts 
due  the  estate.  The  amount  of  debts  due  from  the  estate,  in- 
clusive of  what  was  due  for  the  land,  was  two  thousand  four 
hundred  dollars.  It  hence  appears,  that  the  whole  of  the  per- 
sonalty, exclusive  of  the  slave,  was  insufficient  to  pay  the  debts. 
It  would  probably  have  been  a  great  inconvenience  to  the  family 
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to  be  deprived  of  tbe  servioeB  of  the  only  Blave;  and  we  conclade» 
that  the  representation  nuule  to  the  legislatuze  was  entirely  con- 
sistent with  truth. 

We  come  next  to  the  objection,  that  the  terms  prescribed 
by  the  statute  itself,  in  xegaxd  to  the  sale,  were  not  complied 
with.  This  was  the  ground  upon  which  the  chancellor  decreed 
the  sale  to  be  Toid.  Questions  of  analogous  character  are  not 
of  unfrequent  occurrence,  and  the  principles  which  goTem  them 
are  now  well  ascertained.  In  Cable  v.  Mxrtin  db  Bell,  1  How. 
561,  the  court  says:  '*  The  conduct  of  an  administrator  must  be 
regulated  by  the  limitations  and  restrictions  imposed  by  law. 
His  acts  are  only  legal  so  far  as  they  are  justified  by  law.  The 
ultimate  right  of  property  is  in  the  distributees,  and  there  is  no 
way  of  divesting  them  of  that  right,  except  for  such  purposes 
and  in  such  manner  as  the  law  prescribes.  The  right  must  re- 
main unimpaired,  unless  taken  away  by  strict  compliance  with 
law-"  This  is  the  settled  and  recognized  doctrine:  Venires  y. 
SmUh,  10  Pet.  161;  WUey  d:  Gayle  t.  WhUe,  2  Stew.  331. 

The  private  act  in  this  case  comes  in  place  or  in  aid  of  the 
general  law,  and  its  provisions  are  as  imperative,  and  require  as 
entire  obedience  as  those  of  the  general  law  in  ordinary  cases. 
It  enacts,  that  the  administrator  *'  upon  giving  bond  and  surely 
that  he  observe  the  rules  and  directions  of  law  for  the  sale  of 
real  estate  by  administrators,  and  that  he  will  well  and  truly  ac- 
count for  the  proceeds  of  said  sale,  and  that  the  said  proceeds 
shall  be  vested  in  such  other  property  as  the  said  administrator 
shall  deem  most  for  the  interest  of  said  widow  and  orphan 
jointly,  shall  be  authorized  to  sell  the  right  which  is  in  said  John 
Cook,  deceased,  to  said  tracts  of  land."  The  bond  given  by  the 
administrator  wholly  omits  the  last  provision,  that  the  proceeds 
shall  be  vested  in  other  property.  It  is  urged  in  argument  that 
this  condition  is  supplied  by  another,  the  same  in  ejSect,  that  he 
will  account  for  the  proceeds.  We  have  no  power  to  substitute 
an  equivalent,  and  if  we  had,  we  do  not  regard  this  as  an  equiv- 
alent condition.  In  1837,  sixteen  years  after  the  passage  of  this 
act,  the  administrator  made  a  final  settlement  of  his  account^  in 
which  he  charges  himself  with  seven  hundred  dollars  as  the 
price  of  this  land,  and  shows  it  to  be  at  that  time  still  due  from 
him.  This  plainly  shows  the  wisdom  of  the  provision,  and 
proves  the  necessity  of  exacting  its  strict  observance.  That 
which  was  intended  as  a  present,  immediate  benefit  to  the  widow 
and  orphan  by  the  legislature,  was  withheld,  until  one,  after 
the  lapse  of  years,  has  sunk  into  the  grave,  and  the  other  com* 
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polled  to  resort  to  equity  for  relief.  If  the  administrator  had 
given  the  proper  bond,  compliance  vrith  this  condition  could 
have  been  enforced,  and  the  rights  of  the  parties  secured  ac- 
cording to  the  intention  of  the  law-makers.  Upon  this  point 
we  come  to  the  same  conclusion  with  the  chancellor,  and  in  this 
respect  direct  his  decree  to  be  affirmied. 

We  have  examined  the  record  attentively  to  see  if  the  condi- 
tion to  purchase  other  property  had  been  complied  with  after 
the  sale,  notwithstanding  the  failure  to  give  the  bond.  We 
can  not  discover  that  it  has.  If  the  administrator  had  in  fact 
done  that  which  he  was  required  by  law  to  do,  it  would  be  hard 
to  set  aside  the  sale  for  the  failure  alone  to  give  the  bond,  when 
the  object  of  the  bond  had  been  fully  attained.  One  of  the  an- 
swers sets  forth  the  payment  of  seven  hundred  dollars  to  tli# 
widow  in  1833,  and  alleges  that  the  other  seven  hundred  dollars 
was  received  by  the  administrator,  and  retomed  in  his  account. 
The  exhibit,  which  is  made  in  support  of  this  partof  theanswer* 
is  a  receipt  for  a  promissoiy  note  of  the  respondent,  and  there 
is  no  evidence  that  it  was  ever  paid.  We  can  not  think  thai 
anything  less  than  full  and  complete  subsequent  oomplianoe 
would  dispense  with  the  previous  condition. 

There  is  nothing  in  the  situation  of  the  title  to  the  land  at  the 
time  it  was  sold,  which  prevents  the  rendition  of  a  decree,  de- 
claring the  purchaser,  and  those  claiming  under  him,  tmsteea 
for  the  complainants.  Neither  can  we  yield  to  the  objection, 
that  no  decree  can  be  rendered  i^gainst  Mrs.  Newman  for  the 
part  which  she  holds,  upon  the  ground  that  she  is  a  purchaser 
for  valuable  consideration,  honafidey  and  without  notice.  That 
doctrine  applies  almost  solely  to  cases  of  fraudulent  conveyances. 
In  these,  a  purchaser  of  that  kind  without  notice  of  the  fraud, 
is  not  a£fected  by  it,  although  his  vendor  might  be  liable:  Bean 
V.  Smith,  2  Mason,  252;  4  Kent,  464.  But  this  is  a  wholly  dif- 
ferent question,  it  is  one  of  power  alone.  Did  the  administrator 
have  power  to  pass  the  title  ?  He  had  not,  because  he  had  not 
done  an  act  which  he  was  bound  to  perform  before  the  right  to 
exercise  the  power  .could  come  into  existence.  As  the  original 
purchaser  acquired  no  title,  neither  could  the  derivative  pur- 
chaser. 

Thus  far  we  affirm  the  decree.  But  we  are  of  opinion  that  an 
account 'between  the  parties  should  have  been  directed;  and  for 
this  purpose  we  remand  the  cause.  The  following  principles 
will  form  the  basis  of  the  account.  Those  of  the  parties  who  are 
or  have  been  in  possession  of  the  land,  will  be  charged  with  a 
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reaaonaUe  zent  for  the  aamey  during  the  time  they  have  been 
respectiYely  in  poBflewioii.  Thej  will  be  allowed  a  credit  for  all 
permanent  and  valaable  improTements  now  on  the  land,  accord- 
ing to  their  present  valne;  bat  not  so  as  to  exceed  the  aggr^^ate 
^ue  of  the  rents.  In  other  words,  the  complainants  are  not 
to  be  required  to  pay  any  money  for  the  improTements  beyond 
the  rents.  Interest  will  be  chazged  on  the  rents  from  the  time 
they  fall  due.  The  complainants  will  be  chaiged  with  the  money 
paid  to  the  goyemment  of  the  United  States  to  perfect  the  title 
to  the  land,  with  legal  interest  from  the  time  when  paid.  They 
will  also  be  chazged  with  any  money  paid  to  them,  or  to  Mar- 
garet Cooky  the  widow  of  John  Cook,  deceased,  the  goardian  of 
the  female  complainant,  either  in  her  own  right,  or  as  such 
goardian,  on  account  of  said  porohaae,  likewise  with  interest 
They  will  be  chazged  with  any  money  paid  to  the  administrator 
by  llie  pnrdiaser,  which  was  by  said  administrator  applied  in 
payment  legally  of  the  debts  of  his  intestate,  or  actually  paid  to 
the  complainants  or  to  said  Margaret  Cook  in  her  life-time  by 
sAid  Belfield  Wrenn,  the  administrator.  In  calculating  the  in- 
terest, no  rests  to  be  allowed.  The  respondents  not  to  be  cred- 
ited with  any  payments  to  the  administrator,  nor  paid  by  him  to 
said  Margaret  Cook,  or  the  complainants,  nor  applied  in  pay- 
ment of  debts  of  the  estate  by  him;  because  in  the  absence  of 
the  required  bond,  they  would  be  held  bound  to  see  to  the  appli- 
cation of  the  purchase  money.  The  account  as  to  rents  and  im- 
provements, at  the  request  of  either  of  the  parties  in  possession, 
may  be  so  taken  as  to  exhibit  a  separate  statement  as  to  each  of 
the  tenants.  These  directions  are  not  intended  to  exclude  any 
other  matters  which  may  be  deemed  pertinent  by  the  chancellor. 
The  costs  of  the  court  will  be  paid  by  the  complainants,  the  re- 
spondents haying  succeeded  in  their  effort  to  procure  the  taking 
of  an  account. 

Cause  remanded  to  the  superior  court  of  chancezy,  the  decree 
being  in  part  reyersed. 

Shabket,  C.  J.,  gaye  no  opinion. 


Statutk  8H0ULD  BB  MAmfBRLT  UKOOHsnTUTiovAL  to  WBRant  the  oonrt 
In  deolaring  it  void:  CUy  ^f  LouUmUe  v.  ffjfaU^  36  Am.  Dea  694;  Lame  ▼. 
Dorman,  Id.  643,  and  note. 

Special  Act  Authobizino  Salb  or  Dbcbdxkt'b  Pbopbbtt  is  •  oofoftita- 
tional:  Lane  v.  Dorman,  36  Am.  Deo.  643,  and  note,  referring  to  other  casei 
in  this  series. 

Pbi  VATE  Act  Obtained  bt  Fbaud  may  be  relieyed  against  in  a  ooort  of  law 
at  equity:  Oampbeirs  Caae^  20  Am.  Deo.  860.    However,  fraad  in  obtaining  an 


Nov.  1844.]        Williamson  v.  Willlamson.  643 

Act  of  ib6  l^gisUtnre  will  not  be  presamed,  but  most  be  dearly  prored  befoc« 
the  ooort  will  pronounoe  the  act  void:  Derby  T.  Co.  v.  ParkSf  27  Id.  700. 

BOVA  FiDB  PUBCHASBR  FBOM   OlOl  WhO  HA8  NO  TiTLI  Of   snthority    tO 

mU  aoqnirei  no  title  against  the  trne  owner:  WiUkmu  t.  MerU^  26  Am.  Deo. 
OOi;  AibMT.  JBvereU,  82  Id.  MI. 

OmanoH  ov  ADHunnEATOB  to  Gin  Bond  on  «de  of  real  eatate,  as  r^ 
qnired  by  Iftw,  doea  aot  make  the  Mle  void:  Wfmam  t.  dtnapdefl,  81  Am. 
000.077. 


CASES 

IN  TBS 

SUPREME  COURT 

OF 

MISSOURI. 


WlLLIAMB  V.   VaNMBXEB. 

[8  IflMOnu,  830.] 

WiXBAMT  OF  Abbist  IS  Adkissiblk  IV  Eyidknob  in  aa  aotloo  lor  m  m^ 
lldooB  proaecation,  alihoagh  the  oflbiue  u  not  legally  eel  forth  in  tho 
wnmnt. 

Iv  AonoN  FOB  Mauoious  Pbosboution  Plaihtiff  KVtn  Show  a  want  of 
prohable  oaiue,  and  nudioe,  either  express  or  implied,  in  the  defendanl 
MaUoe  may  he  inferred  from  the  want  of  probable  oanse,  bat  the  want 
of  probable  oanse  oan  not  be  inferred  from  malloe,  however  ruiooroos. 

BuQBT  EviDBNGB  OF  Wamt  OF  Pbobablb  Oausb  U  required,  as  it  InvolTss 
anegatiTe. 

AoQUiTTAL  OF  PLAiimFF  13  Etidbngb  of  the  Want  of  probable  cause  to  go 
to  the  jnry,  but  of  itself,  without  other  clroamstances,  ii  not  anflleient. 

iHBTBxronoNS. — When  instructions  are  given  by  the  court,  although  taken 
separately,  each  might  be  ezoeptionable,  yet  if  taken  together  as  a 
whole,  they  contain  a  correct  exposition  of  the  hiw  of  the  case,  the  judg- 
ment will  not  be  reversed. 

1m  AonoN  FOB  Maucious  Pbosbcution,  the  answer  of  the  justice  who 
issued  the  warrant  of  arrest  to  a  question  asked  by  the  defendant  as  to 
what  he  (the  justice)  thought  of  the  plaintiff,  and  whether  he  was  not 
subject  to  the  vagrant  law,  is  admisidMe  in  evidence  as  a  part  of  the  res 

IVDUGBMBMTS,   HOWBVBB  StBOVO,  HbLD  OUT  BT  TBB  JUSnCB  TO  DBfXXD- 

ANT  to  institute  the  prosecution,  are  inadmissible  to  disprove  malice,  or 
in  mitigation  of  damages. 

Ebbob  to  the  Oooper  droait  ooart    The  opinion  states  ths 


Leonard,  Bidhardson,  and  Adams,  for  tbe  plaintiff. 

Hayden  and  Miller,  contra. 

By  Court,  Soott,  J.    This  was  an  action  for  a  malidons  prose* 
eation,  instituted  by  Yanmeter  against  Williams,  in  which  Van- 
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• 
jieter  had  a  verdict  and  judgment.    It  is  deemed  nnnecesaaiy 

to  set  ont  the  Tarious  coante  in  the  declaration,  as  the  point 
made  by  the  defendant  below  (Williams),  in  relation  to  the 
refasal  of  the  court  to  strike  out  the  second  count,  was  aban- 
loned  on  the  argument  of  the  cause.  On  the  trial  in  the  court 
'i)elow,  the  plaintiff  offered  in  evidence  a  warrant  issued  by  J. 
N.  Laurie,  a  justice  of  the  x>eace,  directed  to  the  constable  of 
Itoonville  city,  reciting,  that  whereas  information,  on  oath,  ha! 
been  given  to  him  by  F.  A.  Williams,  that  Robert  Yanmeter,  an 
able-bodied  man,  who,  not  having  wherewithal  to  support  him- 
self, is  found  loitering  about,  and  commanding  him  to  take  the 
body  of  the  said  Yanmeter,  and  bring  him  before  the  justice,  to 
be  dealt  with  according  to  law.  The  said  Laurie  was  tiien  intro- 
duced as  a  witness,  who  testified,  that  Williams,  at  the  time  the 
warrant  was  issued,  asked  him  if  he  had  ever  examined  the 
vagrant  law?  to  which  the  witness  answered,  he  had  not;  that 
witness  and  Williams  then  examined  the  statute  relative  to  va- 
grancy, and  Williams  inquired  of  the  witness  what  he  thought 
of  the  plaintiff,  Yanmeter,  and  if  he  was  not  subject  to  said  lawt 
Tntness  answered  said  inquiry,  but  the  court  would  not  x>ermii 
the  witness  to  state  what  his  answer  was,  to  which  the  counsel 
for  the  defendant  excepted.  The  witness  then  testified,  that 
after  he  had  returned  an  answer  to  Williams'  question,  Williams 
put  his  finger  on  the  first  section  of  the  vagrant  act,  and  ob- 
served, **  I  give  the  information."  At  the  instance  of  the  plaint- 
iff below,  the  court  gave  the  following  instructions:  1.  That  if 
the  jury  believe,  from  the  evidence,  that  the  prosecution  by  de- 
fendant of  the  plaintiff  was  without  probable  cause,  then  they 
may  infer  that  the  prosecution  was  malicious,  and  if  they  so 
find  the  facts,  they  ought  to  find  for  the  plaintiff;  2.  That  the 
discharge  of  the  plaintiff,  by  the  examining  magistrate,  is  pre- 
siunptive  evidence  of  want  of  probable  cause.  To  these  instruo- 
tions  the  defendant  excepted. 

The  defendant  then  asked  the  following  instructions:  1.  That 
unless  the  jury  believe  that  the  defendant  was  instigated  by  mal- 
ice, and  also  that  there  was  no  probable  cause  for  the  prosecution, 
that  then  they  must  find  for  the  defendant;  2.  That  in  this  case 
it  is  not  necessary  to  prove  that  the  plaintiff  was  a  vagrant,  and 
if  there  was  any  probable  cause  for  the  prosecution,  they  must 
find  for  the  defendant;  3.  That  it  is  incumbent  upon  the  plaint- 
iff to  prove  both  malice  in  the  defendant  and  a  want  of  prob- 
able cause  for  the  prosecution;  4.  That  the  acquittal  of  the 
plaintiff,  by  the  justice  of  the  peace,  is  not  sufficient  in  itself  to 
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■how  the  want  of  pzobaUe  catue.  The  court  ga^e  aU  these  in- 
stmotions  bat  the  third,  the  refusal  to  give  which  was  excepted 
to  hy  the  defendant. 

The  first  point  made  by  the  defendant  was,  that  the  court 
erred  in  admitting  the  warrant  in  evidence,  as  there  was  a  vari- 
ance between  it  and  the  dedaration.  The  dedaration  alleges, 
that  the  defendant  falsely  and  malicioasly,  and  without  any 
probable  cause,  charged  the  plaintiff  with  a  certain  offense  pun- 
ishable by  law,  to  wit,  Tagrancy.  It  is  not  denied  but  that  the 
allegation  in  the  declaration  is  sufficient.  But  because  the 
offense  is  not  legally  set  forth  in  the  warrant,  therefore  it  is 
urged,  that  it  should  have  been  rejected  as  evidence.  It  is  not 
perceiTed  on  what  ground  this  exception  is  founded.  The  con- 
duct of  the  defendant  gives  the  cause  of  action;  he  lodges  the 
information  with  the  officer  issuing  the  process;  and  because 
that  officer  commits  an  error,  and  insufficiently  describes  the 
offense  in  his  warrant,  is  his  conduct  thereby  palliated  or  justi- 
fied ?  The  injury  to  the  accused  is  the  same,  whether  the  warrant 
is  legal  or  illegal,  the  defendant  is  the  cause  of  the  prosecution, 
and  will  he  be  heard  to  say,  that  although  he  did  all  he  could  in 
furtherance  of  it,  yet  as  the  officer  erred  in  describing  the  offense 
for  which  the  prosecution  was  instituted,  he  is  therefore  excused? 
If  an  information  of  one  offense  was  given,  and  a  warrant  issued 
for  another  offense  entirely  different,  and  a  suit  was  instituted 
for  a  malicious  prosecution  of  the  offense  described  in  the  war- 
rant, it  would  fail,  as  it  would  not  appear  that  the  prosecutor 
had  given  the  information  which  caused  the  issuing  of  the  pro- 
cess. But  that  is  not  this  case.  It  sufficiently  appears  that 
the  warrant  was  intended  to  arrest  the  plaintiff  for  the  offense 
communicated  by  the  defendant,  and  because  it  is  not  legally 
set  forth,  it  can  not  avail  him:  JIfiUer  v.  Brown,  8  Mo.  127  [^ 
Am.  Deo.  693]. 

The  refusal  of  the  court  to  give  the  third  instruction  asked  by 
the  defendant  is  also  assigned  for  error.  It  can  not  be  denied 
but  that  instruction  asserted  a  correct  legal  principle.  In  an 
action  for  a  malicious  prosecution,  the  plaintiff  must  show  a 
want  of  probable  cause,  and  malice,  either  express  or  implied,  in 
the  defendant.  Malice  may  be  inferred  from  the  want  of  prob- 
able cause,  but  the  want  of  probable  cause  can  not  be  inferred 
from  malice,  however  rancorous.  The  instruction  might  have 
been  given,  but  inasmuch  as  the  principle  it  asserted  had  been 
announced  to  the  jury  as  law  in  two  previous  instructions,  the 
coxirt  was  under  no  obligation  to  declare  it  a  third  time. 
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It  17BB  contended  by  the  defendant,  that  the  second  instnic- 
iion  given  at  the  instance  of  the  plaintiff  was  erroneous,  inas- 
much as  it  conveyed  the  idea  that  the  bare  acquittal  of  the 
plaintiff  by  the  justice  was  evidence  from  which  the  jury  might 
infer  a  want  of  probable  cause.  It  can  not  be  maintained  that, 
in  an  action  for  a  malicious  prosecution,  proof  that  the  defend- 
ant instigated  it,  and  a  production  of  the  record  of  acquittal, 
will  entitle  the  plaintiff  to  a  verdict.  However,  but  slight  evi- 
dence of  the  want  of  probable  cause  is  exacted  of  the  plaintiff, 
as  it  involves  a  negative;  but  we  are  not  aware  that  the  bare  pro- 
duction of  the  judgment  of  acquittal  has  ever  been  held  sufB- 
cient  for  that  purpose.  The  acquittal,  together  with  the  circum- 
stances under  which  it  was  effected,  may  be  sufficient,  as  in  the 
case  put,  where,  upon  the  calling  of  the  cause,  the  prosecutor, 
who  was  in  court,  absented  himself.  It  was  left  to  the  jury  to 
infer  the  motives  of  his  withdrawal,  and  they  were  charged,  that 
they  might  infer  the  want  of  probable  cause  from  such  conduct. 
An  acquittal  is  evidence  of  the  want  of  probable  cause  to  go  to 
the  jury,  but  of  itself,  and  unaccompanied  with  any  ciroum- 
stances,  would  not  be  sufficient. 

When  instructions  are  given  by  the  court,  although  taken  sep- 
arately, each  might  be  exceptionable;  yet  if,  taken  together  as  a 
whole,  they  contain  a  correct  exposition  of  the  law  of  the  case,  the 
judgment  will  not  be  reversed.  Whatever  objection  might  have 
been  urged  to  the  instruction  complained  of,  and  although  of  itself 
it  might  have  conveyed  an  erroneous  idea  of  the  law,  yet,  taken  in 
connection  with  the  fourth  instruction  given  at  the  instance  of 
the  defendant,  the  ground  of  complaint  is  removed.  The  two 
instructions  were  not  contradictory,  but,  taken  together,  they 
furnished  a  correct  exposition  of  the  law. 

The  judgment  of  the  court  below  is  also  sought  to  be  reversed, 
because  the  court  refused,  as  evidence,  the  answer  given  by  the 
justice  to  the  inquiry  of  the  defendant,  what  he  (the  justice) 
thought  of  Yanmeter,  and  if  he  was  not  subject  to  the  vagrant 
law?  It  is  contended,  that  the  answer  of  tiie  witness  should 
have  been  received  as  explanatory  of  what  was  afterwards  said 
by  the  defendant.  Courts  can  not  be  too  cautious  in  receiving 
testimony  irrelevant  in  itself,  and  of  a  character  to  bias  or  mis- 
lead the  jury.  But  however  important  a  rigid  observance  of  this 
caution  may  be,  it  can  not  be  carried  so  far  as  to  prevent  a  full 
disclosure  of  whatever  may  be  necessary  to  explain  declarations 
or  acts,  the  subject  of  judicial  inquiry.  If  testimony,  otherwise 
inadmissible,  is  offered  for  this  purpose,  it  should  be  received  with 
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a  dixeotion  hy  the  court  to  the  jarj  of  the  object  of  its  introduo- 
tion,  and  a  charge  that  it  is  inadTniamble  for  other  parpoeee  in  the 
cause.  In  the  case  of  HawbrnB  ▼.  The  State,  7  Mo.  190,  it  was 
held,  that  the  queetions  asked  hy  a  negro  of  a  white  person  were 
admissible  in  evidence,  in  order  to  a  coirect  onderstanding  of  the 
answers.  The  questions  were  not  regarded  as  hearsay  evidenoe, 
bat  as  feusts,  as  a  part  of  the  rea  gesUs;  and  being  proved  by  com- 
petent evidence  to  have  been  proposed,  were  properly  admitted. 
It  has  been  remarked  that  the  circmnstances  suirounding  a  prin- 
cipal fact  under  considemtion,  termed  the  ree  gestce^  may  always 
be  shown  to  the  jury  along  with  such  &ct;  and  their  admissibil- 
ity is  determined  by  the  judge,  according  to  the  degree  of  their 
relation  to  that  fact,  and  in  the  exercise  of  his  sound  discretion, 
it  being  extremely  difficult,  if  not  impossible,  to  bring  this  class 
of  cases  within  the  limits  of  a  more  particular  description.  The 
principal  points  of  attention  are,  whether  the  droumstances  and 
declarations  offered  in  evidence  were  contemponmeous  with  the 
main  &ct  under  consideration,  and  whether  they  were  so  con- 
nected with  it  as  to  illustrate  its  character.  Thus,  in  the  trial 
of  Lord  George  Gordon,  for  treason,  the  czy  of  the  mob  who 
accompanied  tibe  prisoner  in  his  enterprise,  was  received  in  evi- 
dence as  forming  a  part  of  the  res  gestoe,  and  showing  the  char- 
acter of  the  principal  facts.  So,  where  a  person  enters  into 
land  for  any  purpose,  or  changes  his  actual  residence,  oris  upon 
a  journey,  or  leaves  his  home  or  returns  thither,  or  remains 
abroad,  or  secretes  himself,  or,  in  fine,  does  any  other  act  mate- 
rial to  be  understood,  his  declarations  made  at  the  time  of  the 
transaction  and  expressive  of  its  character,  motive,  or  object,  are 
regarded  as  verbal  acts  indicating  a  present  purpose  and  inten- 
tion, and  are  therefore  admissible  in  proof  like  any  other  mate- 
rial facts:  they  are  parts  of  the  rea  geatoe :  Greenl.  120. 

It  is  easy  to  conceive,  that,  in  numberless  instances,  the 
answers  and  replies  of  one  in  conversation  with  another  can  not  be 
understood  vnthout  showing  the  declarations  and  remarks  which 
elicited  the  answers.  We  are  of  the  opinion  that  the  court  might 
have  received  the  reply  of  the  justice  in  evidence,  not  as  hearsay, 
but  as  part  of  the  rea  geake,  and  as  explanatory  of  what  followed, 
•with  a  direction  to  the  jury  of  the  purpose  for  which  it  was  ad- 
mitted. But  if  we  view  the  matter  in  a  light  most  &vorable  to 
the  defendant,  and  take  it  for  granted  that  an  answer  most  cal- 
culated to  instigate  him  to  give  the  information  which  he  after- 
wards lodged  against  the  plaintiff  was  made  1^  the  justice,  yet 
the  judgment  will  not  be  reversed,  as  any  induoraaents,  howeter 
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Btrong,  held  out  by  the  justice  to  the  defendant,  to  institute  the 
prosecution,  were  inadmissible  to  disprove  malice  or  in  mitiga- 
tion of  damages.  It  has  been  held,  that  in  a  prosecution  for  a 
malicious  arrest,  it  may  be  given  in  evidence  that  the  party  acted 
under  the  advice  of  counsel.  In  analogy  to  that  case,  the  de- 
fendant, in  actions  like  this,  would  probably  be  permitted  to 
show,  that  in  good  faith,  and  upon  a  full  representation  of  all 
the  facts,  he  was  advised  by  counsel  that  a  prosecution  was  war- 
ranted. But  to  x>ermit  the  counsel  of  those  whose  capacity  we 
have  no  means  of  judging,  and  who  owe  no  responsibility  to 
the  courts,  to  be  received  as  evidence,  would  lead  to  collusion, 
and  furnish  a  ready  defense  in  all  actions  like  the  present.  As 
this  evidence  was  inadmissible  to  disprove  malice,  it  could  not 
be  received  in  mitigation  of  damages,  as  it  could  only  produce 
tiiat  effect  by  showing  a  want  of  malice. 
Judgment  affirmed. 

MiiJOious  PaosECunoN:  The  oaaee  in  thii  Mries  relating  to  the  vArioni 
branchee  of  lihis  subject  are  referred  to  in  the  notes  to  Hidamm  v.  Chi/In,  34 
Am.  Dec.  124;  Tocum  v.  PoUy,  36  Id.  583;  OnuU  v.  Dend,  38  Id.  228;  Cock- 
Md  V.  Bravebay,  39  Id.  123;  BUeheock  ▼.  NoHh^  Id.  540;  SelbeH  v.  Priu^ 
40  Id.  525. 

CoFT  or  Irdiotmbnt  IK  FoBMEB  ACTION  IS  Abmissibls  in  an  action  for  a 
malicions  proseootian;  the  original  need  not  be  prodnoed:  FouU  v.  MeDaniel, 
2  Am.  Dec.  660.  Discharge  by  noUe  proaeqvi  is  not  prima  /ade  evidence  of 
malice,  or  of  want  of  probable  oanse,  to  sostain  an  action  for  a  malioioas  proee- 
oation:  Toeum  v.  PoUp,  36  Id.  583. 

Brbonxous  Instbuctions  abb  not  Cubbd  by  the  fact  that  oorreot  ioBtma- 
tlons  accompany  them:  Hickman  v.  Chiffiit^  34  Am.  Dec.  124;  and  a  denial 
of  motion  for  inBtmctions  containing  several  propositions  is  not  error  if  any 
of  the  propositions  are  nntenable:  Whit^ord  v.  Bwrckmyer,  39  Id.  640.  The 
principal  case  was  cited  to  the  point,  that  where  two  instructions,  each  im- 
perfect in  itself,  amount  to  a  correct  statement  of  the  law  when  taken  together, 
the  error  would  be  disregarded,  in  Pond  v.  Wyman,  15  Mo.  181. 

Points  to  Whioh  Pbincipal  Gasb  has  bbbn  Citkd.— To  the  effect  that 
malice  may  be  inferred  from  want  of  probable  cause:  Oasperson  v.  Sprotde^  29 
Mo.  43;  and  as  supporting  the  position  that  a  party  is  not  protected  by  show- 
ing that  he  acted  on  the  advice  of  a  person  not  a  lawyer:  Murphy  v.  LarBon, 
77  111.  176;  but  that  he  might  show  that  he  acted  on  the  advice  of  a  lawyer: 
HiU  V.  Palm,  38  Mo.  21;  though  the  advice  of  a  justice  of  the  peace  does  not 
protect  him,  this  case  not  being  within  the, meaning  of  the  rule:  Moore  v. 
Sanboririf  42  Id.  494.  The  case  of  Brant  v.  Higgins,  10  Id.  728,  was  an  action 
for  a  malicions  aneet  in  an  action  of  detinue;  the  plaintiff  introduced  a  verdict 
in  his  favor  in  that  action  as  evidenoe  of  want  of  probable  cause.  The  court  in- 
structed the  jury  that  this  verdict  was  evidence  that  the  action  was  wrongful 
and  without  probable  cause,  and  that  but  slight  additional  evidence  thereto 
was  necessary.  On  appeal,  this  instruction  was  held  erroneous.  The  court 
said:  "  The  remarks  of  this  court,  in  the  case  of  WiOkum  v.  Vamneier,  must 
be  understood  in  connection  with  the  facts  upon  whioh  they  were  based. 
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That  was  an  action  for  a  malicious  prosecution,  and  the  plaintiff  had  been 
dischaiged  by  the  committing  magistrate.  Although  that  dischaige  was  not 
regarded  as  sufficient  of  itself  to  establish  the  want  of  probable  cause,  yet  if 
was  considered  as  evidence  of  such  a  character  as  to  require  but  slight  ad 
ditional  evidence  to  make  out  the  plaintiff*B  case.  But  these  observations  ol 
the  court  in  that  case  would  be  very  inappropriate  to  a  Terdiot  by  a  petit 
Jury  in  a  oivil  case.'* 


Reotob  v.  Habtt. 

18  ICmOCTl.  448.] 

No  Pabtioulab  Fobm  or  Gbbemont  is  Neobbsabt  nr  Dkdigatkhi  o( 
land;  it  may  be  without  deed  or  writing;  all  that  is  required  is  the  aasnt 
of  the  owner  of  the  land,  and  the  fact  of  its  being  oaed  for  the  paUio 
purposes  intended  by  the  appropriation. 

Pabtt  ArrsHFTiNO  to  Obtaix  Advaittaqb  in  Consbquxkob  of  HATnm 
Made  Dedication  will  be  required  to  giTe  ample  proof  of  that  fact. 

Pabtt  can  not  Claim  that  He  has  Made  Dxdioation  of  the  land  so  as 
to  prevent  a  sale  of  it  on  execution  against  him,  when  it  was  laid  off  as  a 
town  by  persons  holding  adversely  to  the  claimant,  the  latter  having 
never  recognised  the  plat  so  made. 

In  Shebitts'  Sales,  Land  must  be  Suvfioixntlt  Designated  or  described; 
and  no  land  passes  unless  described  with  reasonable  certainty. 

Lajtd  is  SuFFidENTLT  Desobibed  IN  Shxbiw's  Salx  whcn  a  quarter  sec- 
tion is  sold  as  described  on  the  public  survey;  though  a  part  of  the  tract 
is  covered  with  the  plat  of  a  town;  the  defendant  being  the  owner  of  the 
entire  quarter  section,  with  the  exception  of  one  lot,  and  the  streets  and 
alleys  being  unopened,  designated  by  no  monuments,  covered  with  hnuk 
and  timber,  and  there  being  but  a  single  highway  through  it. 

Balis  in  Mass  by  Shebiyf,  of  distinct  parcels  of  real  estate,  are  not  ipso 
/aeto  void;  the  act  concerning  executions  (Bev.  Code,  1S25,  sec  13),  pro- 
viding that  real  estate  levied  upon  shall  be  divided  when  sold,  is  direc- 
tory merely,  and  a  violation  of  its  injunctions  will  not  make  a  sale  void, 
although  it  may  be  good  cause  for  setting  it  aside  on  proper  application. 

Idbk. — Sales  in  mass  by  a  sheriff,  of  distinct  parcels  of  real  estate^  may  be 
set  aside  on  motion,  or  by  a  bill  in  chancery. 

Bbbob  to  the  Gooper  circuit  oonrt    The  opinion  states  the 


Hayden  and  MiUer,  for  the  plaintifffl  in  error. 

Leonard,  contra. 

By  Court,  Soott,  J.  This  was  an  action  of  ejeotment,  com- 
menced by  G.  0.  Hartt  against  Oharles  Rector,  for  the  north- 
west fractional  quarter  of  section  thirfy-five,  in  township  forty- 
nine  of  range  seventeen  west,  situate  in  Cooper  county:  the 
phuntiff  had  verdict  and  judgment.  On  the  trial,  the  phuntiff 
gave  in  evidence  a  patent  from  the  United  States  to  Heniy  Gar- 
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Toily  G.  0  Hartty  and  Bobert  Wallace,  assigneeB  of  the  pre* 
emption  of  Hannah  Cole,  for  the  tract  of  land  in  controYersy, 
dated  the  nineteenth  of  November,  1822,  and  proved  that  the 
defendant  was  in  possession  of  a  part  of  the  tract  of  land  in  dis- 
pute at  the  comipenoement  of  this  suit.  The  defendant  read  in 
evidence  the  transcript  of  a  judgment  of  the  supreme  court  of 
this  state,  in  the  name  of  T.  A.  Smith  v.  G.  C,  Hartt  and  O.  Tbt^ 
niUe,  and  an  execution  thereon  for  the  sum  of  five  hundred  and 
eighty  dollars  and  costs,  directed  to  the  sheriff  of  Coox>er  county. 
It  appears  from  the  record,  that,  under  this  writ,  the  sheriff  sold 
the  land  in  controversy,  together  with  other  real  and  personal 
estate  of  G.  0.  Hartt,  for  the  sum  of  three  hundred  and  sixty 
dollars  and  thirty-one  and  one  quarter  cents,  on  the  seventeenth 
of  February,  1829.  A  deed  was  executed  by  the  sheriff  to  W. 
M.  Adams,  the  purchaser  of  the  land  in  dispute,  which  was  de- 
scribed in  the  advertisement  of  sale  as  the  north-west  fractional 
quarter  section  thirfy-five  of  range  seventeen  west,  and  of  town- 
ship forty-nine,  containing  one  hundred  and  fifiy-two  acres,  or 
thereabouts.  The  deed  conveyed  to  him,  for  the  sum  of  one 
hundred  dollars,  all  the  right,  title,  claim,  and  interest  of  the 
said  G.  C.  Hartt  in  the  said  tract.  This  deed  was  dated  the 
seyenteenth  of  February,  1829,  and  acknowledged  at  the  same 
term  of  the  Oooper  circuit  court  of  the  same  year. 

The  plaintiff  then  read  in  evidence  a  plat  of  the  town  of 
Boonville.  This  plat  was  not  authenticated  in  any  manner:  it 
was  not  signed  or  acknowledged  by  any  person.  The  derk  of 
the  Oooper  circuit  court  testified  that  he  had  been  in  the  office 
about  ten  years;  that  the  plat  was  in  the  office  when  he  first 
went  into  it,  and  is  attached  by  a  wafer  to  the  last  page  of  deed- 
book  A.,  and  immediately  following  the  last  deed  in  said  book, 
which  was  recorded  on  the  tweniy-fourth  of  June,  1820. 

A  second  plat  of  the  same  town,  similar  to  the  first,  with  an 
addition  of  town  lots,  was  also  given  in  evidence.  No  marks  of 
authenticity  were  on  this  plat:  in  this  respect  it  was  like  the 
first  There  was  a  memorandimi  on  the  plats,  that  full  lots  are 
ninety  feet  by  one  hundred  and  fifty;  that  the  streets  are  sev- 
enty-five feet  wide,  and  the  alleys  fifteen.  The  last  plat  was 
laid  off  on  a  page  of  deed-book  B,  and  immediately  succeeding 
the  page  upon  which  a  deed  is  recorded,  dated  twenty-eighth 
February,  1824,  and  immediately  preceding  the  page  on  which 
a  deed  was  recorded  on  the  first  of  April,  1824.  The  county 
sorveyor  being  introduced  as  a  witness,  in  answer  to  the  ques* 
tion  whether  the  first  plat  was  a  plat  of  the  town  of  Boon* 
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Tille,  testified,  that  the  lots,  xuuneB  and  widths  of  streets, 
corresponded  with  some  in  BoonTille,  and  that  he  had  alwajs 
taken  it  to  be  a  plat  of  said  town;  that  the  last  plat  only  varies 
from  the  first  bj  a  small  addition  to  the  nnmber  of  lots;  that 
for  seven  or  eight  years  he  has  snrveyed  lots  in  Boonville,  and 
been  guided  by  one  or  the  other  of  said  plats;  he  knew  of  no 
other  plat  but  these,  which  he  first  saw  in  the  year  1836;  that 
there  are  two  hundred  and  thirty-five  lots  on  the  plat,  forty- 
eight  of  which  are  on  the  land  in  dispute. 

The  town  of  Boonville  was  first  laid  off  in  1816  or  1817:  the 
town  was  first  built  upon  the  land  in  dispute:  at  one  time  there 
were  eight  or  ten  families  upon  it;  before  1830,  they  all,  except 
one,  had  removed  from  it.  A  witness  testified,  that,  as  agent 
for  Mary  GKlmore,  he,  with  Morgan  and  Lucas,  made  a  dona- 
tion of  land  to  Cooper  county  for  a  seat  of  justice,  in  1817  or 
1818,  and  that  he  knew  lots  v^ere  sold  prior  to  that  time  by  Mor^ 
gan  and  Lucas;  that  he,  as  attorney  for  Maty  Oilmore,  referred 
to  a  plat  of  Boonville,  in  conveying,  as  early  as  1819;  that  the 
town  was  laid  off  by  Morgan  and  Lucas,  on  a  New  Madrid  loca- 
tion; that  Hartt  pretended  to  no  claim  until  after  the  town  was 
laid  out,  and  always  claimed  adversely  to  Morgan  and  Lucas. 
The  plaintiff  gave  in  evidence  three  several  deeda— one  executed 
by  himself;  one  by  himself,  H.  Carroll,  and  B.  Lockhart;  and 
one  by  the  three  last-named  grantors  and  Robert  Wallace,  bear- 
ing date  respectively  twenty-eighth  of  December,  1821,  twenty- 
sixth  of  January  and  January  29,  1820,  releasing  to  the  several 
alienees  therein  named,  for  the  sum  of  five  dollars,  by  them  sev- 
erally paid,  all  their  right,  title,  interest,  and  estate  in  those 
several  lots  in  the  town  of  Boonville,  and  describing  the  said 
lots  by  reference  to  the  town  plat  above  mentioned:  one  of 
these  three  lots  was  on  the  tract  of  land  in  dispute.  Witnesses 
intimate  vdth  plaintiff  testified,  that  they  never  knew  him  to 
recognize  the  toven  laid  out  by  Morgan  and  Lucas,  who  claimed 
adversely  to  Hartt;  that  all  the  families  but  one  on  the  fractional 
quarter  section  in  controversy  abandoned  it  before  February, 
1829,  and  went  to  live  on  lots  donated  to  the  county.  No 
stakes,  stones,  or  monimients  designated  the  boundaries  of  the 
lots;  that  the  land  was  covered  with  brush  and  wood;  no  indi-. 
cation  of  a  town;  but  one  road  passed  through  it;  it  was  known 
that  part  of  it  had  been  laid  off  into  town  lots;  it  was  not  in- 
closed. Hartt  frequently  complained  of  persons  cutting  timber 
in  streets  and  alleys,  and  forbade  them  from  so  doing.  A  son 
of  the  only  tenant  who  continued  upon  the  land,  testified  Umi 
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he  came  to  BoonTille  in  1818,  and  liTed  with  his  fiither  until  hift 
death  in  1826;  that  his  father  neTer  claimed  title  under  Hartt; 
that  Hartt  frequently  forbade  him  from  cutting  trees  on  the 
streets  and  alleys;  that  there  were  four  different  occasions  upon 
which  Hartt  interdicted  him  from  cutting  timber;  that  on  two 
occasions,  after  he  had  cut  wood  in  the  streets,  Hartt  took  it 
from  him,  and  hauled  it  away;  that  he  was  once  cutting  a  bee 
tree  in  a  street,  and  Hartt  came  to  him  and  forbade  him  from  so 
doing;  he  told  Hartt  he  was  cutting  in  a  street;  Hartt  replied, 
"  It  is  immaterial — ^it  is  all  private  property;"  that  he  cut  trees 
between  the  years  1820  and  1825. 

Bobert  Wallace  testified,  that  he  was  one  of  the  part  owners 
of  the  pre-emption  on  the  north-west  fractional  quarter  section 
thirly-five,  township  forty-nine,  range  seventeen ;  that  he  had  sold 
'  lots  by  their  number,  according  to  tiie  plat,  but  did  not  recollect 
ever  to  have  heard  Hartt  speak  of  town  lots,  as  distinguished  from 
the  other  land  in  Hftrnmh  Ck>le's  pre-emption;  but  it  was  usually 
called,  among  the  owners,  '*  the  Hannah  Cole  pre-emption;"  that 
he  came  to  Boonville  in  1817;  that  Hartt,  Carroll,  and  himself 
never  laid  off  any  town  lots  on  the  land,  nor  did  they  ever  offer 
any  lots  at  public  or  private  sale;  the  New  Madrid  claim  was 
located  in  the  name  of  Thomas  Hupp;  that  he  made  a  deed  of 
release  to  Thomas  Bogers,  above  mentioned,  without  any  other 
consideration  than  to  release  any  right  he  might  have  under  the 
pre-emption,  and  to  quiet  his  title  under  the  New  Madrid  claim; 
that  he  had  an  interest  of  about  one  sixteenth  in  the  pre- 
emption. 

Amongst  others,  the  court  gave  the  juiy  the  following  instmo- 
tion:  That,  if  the  jury  find  that  before  the  issuing  of  the  exe- 
cution against  Hartt  and  Tennille  under  which  the  sale  to  Adams 
was  made,  a  portion  of  the  quarter  section  of  land  in  contro- 
versy, embracing  lot  number  113,  was,  and  had  been,  laid  out 
into  town  lots,  streets,  and  alleys,  for  separate  enjoyment  by 
persons  claiming  the  land  adversely  to  Hartt,  or  tiiose  under 
whom  Hartt  claims,  and  that  a  plat  of  the  lots,  streets,  and 
alleys  had  been,  and  was,  deposited  in  the  office  of  the  clerk  of 
the  circuit  court  of  Cooper  county;  and  that  afterwards,  and 
before  the  issuing  of  the  said  execution  in  favor  of  Smith, 
Hartt,  or  those  under  whom  Hartt  claims,  adopted  such  lay- 
ing out  of  ground  into  town  lots,  streets,  and  alleys,  by  con- 
veying to  others  any  of  such  lots  so  laid  out,  and  describing  the 
same  in  the  deed  of  conveyance  by  reference  to  the  plat,  or  by 
any  other  act;  and  further  find,  that  the  sheriff  sold  the  whole 
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quarter  section  in  one  lot  to  Adams,  as  alleged  in  Adams  deed; 
that  such  sale  is  void,  and  does  not  diTBst  the  plaintiff  of  his 
title  created  by  the  patent,  unless  the  jury  find,  from  the  evi- 
dence, that  Hartt  desired  the  sheriff  to  sdl  the  whole  quarter 
section  together. 

The  merits  of  the  case  will  arise  upon  this  instruction  given 
by  the  court,  at  the  instance  of  the  plaintiff  Hartt.  As  much  has 
been  said  in  relation  to  the  dedication  of  the  streets  and  alleys 
on  the  north-west  quarter  section  thirly-five  (the  land  in  dispute), 
and  as  a  contrariely  of  opinion  is  entertained  as  to  the  evidence 
of  a  dedication,  we  will  bestow  a  little  attention  on  that  sub- 
ject, although,  in  our  opinion,  it  is  beside  the  points  on  which 
this  case  must  turn.  One  can  not  but  remark  on  the  novelty  of 
the  position  of  the  parties,  in  relation  to  this  question.  The 
owners  of  lots  in  a  town  or  city  are  not  contending  with  the 
original  proprietors  of  the  ground  for  the  use  of  streets  and  al- 
leys, which,  they  allege,  has  been  granted  to  the  public,  but  the 
proprietor  himself  is  endeavoring  to  show,  that  he  has  made  a 
dedication  of  streets  and  alleys  for  the  benefit  of  others.  If 
the  owner  of  land  had  an  intention  or  desire  of  making  such  a 
disposition  of  his  properly,  it  is  strange  that  he  should  be  at 
any  difficulty  in  manifesting  it,  when  he  could  so  easily  have 
placed  the  fact  beyond  all  cavil  or  doubt.  The  doctrine  seema 
well  settled  in  America,  that  an  owner  of  land  may,  without 
deed  or  writing,  dedicate  it  to  public  uses.  No  particular  form 
or  ceremony  is  necessary  in  the  dedication:  all  that  is  required 
is  the  assent  of  the  owner  of  the  land,  and  the  fact  of  its  being 
used  for  the  public  purposes  intended  by  the  appropriation: 
Gity  of  CincinnaH  v.  White's  Lessee^  6  Pet.  440.  So  it  has  been 
held,  where  the  owner  of  land  in  a  city  sells  building  lots, 
bounding  them  by  streets  of  a  specified  width,  as  laid  down  on 
a  map,  but  not  actually  opened,  the  purchasers  acquire  a  legal 
right,  as  against  their  grantor,  to  have  the  streets  opened  to  the 
width  delineated  on  the  map,  and  the  streets  will  be  deemed  to 
be  dedicated  to  the  public:  Brooklyn  v.  Paichen^  8  Wend.  47. 

Admitting  the  correctness  of  these  principles — and  they  ^ 
the  full  length  of  the  doctrine  contended  for  by  Hartt — ^will  they 
warrant  the  instruction  given  by  the  court  below?  That  in- 
struction assumed,  that  Hartt  adopted  the  plan  of  the  town  of 
Boonville,  by  conveying  to  others  any  of  the  lots  designated  on 
said  plan,  and  describing  the  same  in  the  deed  of  conveyance  by 
reference  to  the  plat:  that  is,  if  the  jury  found  that  he  had  con- 
veyed a  lot  by  reference  to  the  plat  of  the  town,  then  they  ought 
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to  find,  that  he  had  made  a  dedication  of  the  streets  and  alleys 
to  the  use  of  the  public.  Let  it  be  borne  in  mind,  that  Hartt 
himself  is  endeavoring  to  show  that  he  made  a  dedication,  and 
is  seeking  to  deprive  another  of  his  right  in  consequence  of  such 
an  act.  It  was  easy  for  him  to  have  put  this  matter  beyond  all 
uncertainiy.  As  he  is  attempting  to  obtain  an  advantage  in 
consequence  of  having  made  a  decUcation,  it  will  be  no  hardship 
to  require  of  him  ample  proof  of  the  fact,  for  it  was  in  his  power 
to  make  it.  He  is  not  to  be  allowed  to  adopt  a  mysterious 
course  in  the  disposition  of  his  prox>erty,  and  lie  by  and  take 
advantage  of  errors  which  he  has  caused  by  his  own  conduct. 
As  Hartt  set  up  the  pretension  of  a  dedication,  what  rule  or 
principle  prevented  the  defendant  from  showing  that  no  such 
dedication  was  made  ?  If  the  public  was  interested  in  estabUsh- 
ing  the  fact  that  these  lots  had  been  set  apart  for  public  use,  and 
enjoyed  as  such,  and  private  and  individual  rights  acquired  with 
reference  to  it,  the  law  would  consider  it  in  the  nature  of  an  es- 
toppel in  pais^  which  would  preclude  the  original  owner  from  re- 
voking such  dedication :  6  Pet.  440.  All  the  principles  contained 
in  the  books  in  reference  to  the  dedication  of  private  property 
for  public  use,  have  been  maintained  and  adopted,  and  asserted 
in  controversies  in  which  others  have  been  contending  with  the 
owner.  It  is  a  new  doctrine  that  a  party  can,  witnout  authority 
of  law,  create  an  estoppel  for  himself,  and  be  permitted  to  say 
he  is  estopped  by  his  own  act.  It  is  for  others  to  interpose  the 
objection  of  an  estopx>el,  and  not  for  him  who  created  it.  If  the 
jury  had  not  been  tied  down  by  the  instruction  of  the  court,  it 
is  impossible  to  read  the  evidence  preserved  in  the  record,  and 
entertain  a  moment's  doubt  but  that  they  would  have  found  a 
verdict,  negativing  the  fact  that  there  had  been  any  adoption  by 
Hartt  of  the  plat  of  the  town  of  Boonville.  The  town  was  laid 
off  by  Morgan  and  Lucas,  who  claimed  adversely  to  Hartt: 
afterwards,  Hartt  and  others  piuxshased  a  pre-emption  from 
Hannah  Cole,  which  covered  part  of  the  land  laid  off  into  lots. 
Hartt  and  his  co-tenants,  after  acquiring  the  pre-emption,  re- 
leased their  right  and  title  to  three  lots  on  the  town  plat,  and  in 
the  deeds  described  the  lots  by  reference  to  the  plat.  This  is  all 
the  evidence  necessary  for  him  by  the  terms  of  the  instruction, 
to  introduce,  in  order  to  establish  a  dedication;  and,  opposed  to 
this,  we  find  Hartt  claiming  adversely  to  Morgan  and  Lucas, 
prohibiting  the  cutting  of  trees  on  the  streets  and  alleys  on  vari- 
ous occasions,  taking  away  wood  cut  by  others,  and  when  told 
it  was  on  streets  and  alleys,  saying:  "  It  was  immaterial — ^it  was 
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an  pmate  property."  He  never  sold  a  lofe,  mileas  the  three 
qnitdaim  deeds  can  be  called  soch.  Maj  not  the  reference  to 
the  platy  in  the  quitclaim  deeds,  hare  been  made  simply  to  en- 
able him  to  describe  the  lots,  as  otherwise  it  might  hare  been  a 
matter  of  difficoltj  to  give  them  a  sufficient  designation  ? 

Bat  if  anything  were  wanting  to  show  that  Haitt  never  in- 
tended to  adopt  the  plat  of  Morgan  and  Lucas,  it  is  his  fsiliue 
or  neglect  to  eause  a  map  or  plat  of  the  town  to  be  made  oat» 
acknowledged,  certified,  and  deposited  with  the  recorder,  in 
pursuance  of  an  act  concerning  plats  of  towns  and  Tillages,  ap- 
proved eighteenth  December,  1824.    That  act  was  retrospective; 
and,  by  the  second  section,  required  that  in  all  cases  where  any 
town,  or  addition  to  any  town,  shall  have  been  laid  out  within 
this  state,  previous  to  the  taking  effect  thereof,  the  proprietor  of 
such  town  should,  within  one  year  after  the  taking  effect  of  said 
act,  cause  a  map  of  such  town  to  be  acknowledged  in  the  same 
manner  as  a  deed  for  land,  certified  and  deposited  with  the  re- 
corder of  the  county  in  which  the  town  ia  situate,  otherwise  no 
lot  could  be  sold,  under  a  penalty  of  two  himdred  dollars. 
There  were  forty-eight  lots  on  the  tract  of  land  in  dispute:  the 
title  to  one  only  of  these  lots  had  passed  from  Hartt,  and  that 
by  one  of  the\three  quitclaim  deeds  before  mentioned;  and  no 
plat  was  acknowledged  and  deposited  with  the  recorder  within 
the  year  prescribed  by  the  said  act,  whereby  Hartt  was  rendered 
incapable  of  selling  a  lot  without  incurring  a  x>enalty  of  two 
hundred  dollars,  a  sum  much  greater  than  its  value,  if  we  may 
judge  of  the  worth  of  such  property  from  the  evidence  in  the 
record.    It  is  begging  the  question  to  say  that  the  dedication 
had  been  made  prior  to  the  act  of  1824,  and  therefore  was  not 
required  to  be  acknowledged  and  deposited  with  the  recorder. 
Thus  much  as  to  the  effect  of  the  evidence  of  an  adoption  of  the 
plan  of  the  town  by  Hartt;  but  the  admissibility  of  that  evidence 
may  be  questioned. 

On  what  principle  is  a  party  permitted  to  introduce  his  own 
acts  as  evidence  for  himself  ?  We  know  the  declarations  or  ad- 
missions of  a  party  to  the  record,  when  against  his  interest,  are 
sometimes  admitted  as  evidence  on  his  behalf,  and  so  when  they 
constitute  a  part  of  the  rea  gesUs;  but  do  these  deeds,  executed 
by  Hartt,  fall  within  either  of  these  principles  ?  Had  this  plat 
been  acknowledged  and  deposited  with  the  recorder,  under  the 
act  of  1824,  it  would  have  been  evidence  of  a  dedication;  but 
Hartt  has  not  adopted  that  mode  of  evidencing  his  intention; 
and  if  he  is  now  straitened  to  do  it,  it  must  be  laid  to  his  own 
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neglect.  Let  it  be  assumed  that  Hartt  adopted  the  plat  of  the 
town  which  partially  covered  the  quarter  section  in  controTcrsy; 
then  it  is  contended  by  him,  that  the  sale  of  the  land  in  dis« 
pute,  by  the  description  of  the  north-west  fractional  quarter  sec- 
tion thirfy-five,  township  forty-nine,  range  seventeen,  is  void, 
for  uncertainty  in  the  description  of  the  property  sold.  Of 
the  forty-eight  lots  laid  off  on  the  land,  forty-seven  were  the 
properly  of  Hartt,  the  only  one  disposed  of  being  that  before 
mentioned  as  conveyed  to  Sogers.  So  Hartt  was  the  owner  of 
the  whole  quarter  section,  with  the  exception  of  a  single  lot  1 
On  the  other  hand,  it  is  contended,  that  the  acknowledg^iient  of 
a  sheriff's  deed  is  a  judicial  act,  and  is  in  the  nature  of  a  judg- 
ment of  confirmation,  which  cures  all  defects  in  the  mode  of 
sale,  which  the  court  issuing  the  process  had  the  power  to 
remedy. 

If  the  court  has  jurisdiction  of  the  case,  the  parties,  and  power 
to  order  the  sale  by  a  writ,  a  sale  so  made  and  a  deed  acknowl- 
edged can  not  be  set  aside  in  a  collateral  action.  This  principle 
has  been  maintcuned  by  courts,  in  states  whose  mode  of  dispos- 
ing of  a  debtor's  real  estate  is  different  from  that  adopted  by 
our  laws:  Thompson  v.  PhiUip8y  Baldw.  272.  In  Fenncfyl- 
vania,  where  this  doctrine  obtains,  the  question  raised  by  the 
defendant  in  error,  in  consequence  of  the  mode  of  conducting 
sheriffs'  sales  of  real  property,  would  rarely  arise.  The  point 
is,  that  the  sheriff's  deed  is  void  for  uncertainty  in  the  descrip- 
tion of  the  estate  sold«  just  as  a  common  law  deed  would  be  held 
void  for  uncertainty,  in  not  describing  with  sufficient  precision 
the  thing  conveyed.  This  illustration,  however,  is  not  intended 
to  convey  the  impression  that  no  more  certainty  of  description  is 
required  in  a  sale  and  conveyance  by  a  sheriff,  of  real  property, 
than  in  the  deed  of  an  individual  conveying  his  own  estate:  in 
these,  the  maTim  prevails — **  Id  certum  est,  quod  certum  reddi 
potest.''  Not  so  in  sheriffs'  sales.  Where  land  is  taken  and  sold 
by  a  sheriff  absolutely,  without  any  appraisement  or  right  of  re- 
demption in  the  debtor,  the  law,  at  least,  has  enjoined  it  on  the 
officer  that  it  shall  be  done  in  such  a  manner  as  to  prevent  sac- 
rifices and  speculation;  hence  our  courts  have  adopted  the  rule, 
that  in  sheriffs'  sales  no  land  passes  but  what  the  creditor  can 
enable  him  to  describe  with  reasonable  certainty:  the  land  must 
be  sufficiently  designated  or  described.  This  was  the  principle 
of  the  case  of  Evans  v.  Ashley ,  8  Mo.  177,  and  was  the  princi- 
ple of  the  various  cases  cited  in  the  opinion  delivered  in  that 
cause.    In  the  controversy  now  imder  consideration,  the  sher« 
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iff  sella  a  quarter  section  of  land,  as  described  on  the  public 
surrey;  about  tweniy-fiye  acres  of  that  tract  is  covered  with 
the  plat  of  a  town;  the  defendant  is  the  owner  of  the  entire 
quarter  section,  with  the  exception  of  a  lot  ninety  by  one  hun- 
dred and  fifiy  feet;  the  streets  and  alleys  are  unopened,  desig- 
nated by  no  monuments,  covered  with  brush  and  timber,  with 
a  single  highway  through  it.  Can  the  description  of  the  sheriff 
be  said  not  to  be  reasonably  certain?  In  what  respect  is  it 
uncertain  ?  Do  streets  and  alleys  which  have  no  existence  in 
reality  affect  the  description?  or  is  it  affected  for  the  reason  thai 
there  has  been  drawn  on  paper  a  plat  of  a  town,  which  at  some 
future  day  may  be  reared  on  the  land  ?  Does  the  fact,  that  a 
single  lot  is  owned  by  another,  make  such  a  degree  of  uncer- 
tainiy  in  the  description  as  to  render  the  sale  void? — or  is  it  to 
be  held,  that  in  a  sale  by  a  sheriff,  of  one  hundred  and  fifty-two 
acres  of  land,  otherwise  properly  described,  the  circumstance 
that  a  half -acre  of  the  tract  is  owned  by  another  is  to  avoid  a 
sale  and  conveyance  for  uncertainty  in  the  description  of  the  es- 
tate?— and  because  this  is  true,  therefore  the  reverse  of  it  is 
likewise  so — ^that  a  sale  of  a  lot  containing  a  half-acre  by  the  de- 
scription of  a  quarter  section  containing  one  hundred  and  fifly- 
two  acres,  is  likewise  valid?  Or  will  it  be  contended,  that,  in 
the  case  of  Jackson  v.  BoseveU,  13  Johns.  97,  if  the  sheriff  had 
sold  the  Hardenburgh  patent,  instead  of  all  the  lands  of  Law- 
rence Van  Eluch  in  that  patent,  that  the  former  description 
would  be  sufficient  to  pass  the  lands  of  Yan  Eluch,  but  the  lat- 
ter would  not?  If  the  rule  can  be  evaded  in  this  way,  it  is  not 
worth  the  breath  that  is  spent  in  giving  it  utterance. 

It  is  next  objected  by  the  defendant  in  error,  that  the  whole 
quarter  section,  embracing  as  well  the  forty-eight  town  lots  in 
which  part  of  the  tract  was  subdivided,  as  the  residue  of  the 
quarter  section,  containing  about  one  hundred  and  thirty  acres, 
was  sold  in  mass,  and  not  in  8ex>arate  parcels,  and  this  is  such 
a  gross  abuse  of  power  on  the  part  of  the  sheriff  as  does  of  it- 
self, in  point  of  law,  annul  the  sales,  no  matter  what  may  have 
been  the  intent  of  the  sheriff  or  purchaser.  This  position  asserts 
the  principle,  that  a  sale  in  mass,  by  the  sheriff,  of  real  prop- 
erty, consisting  of  separate  and  distinct  parcels,  is  absolutely 
void;  or,  in  other  words,  that  no  titie  passes  by  a  conveyance 
under  such  a  sale,  and  the  deed  will  be  regarded  as  a  nullity, 
under  whatever  circumstances  it  may  be  set  up.  The  act  con- 
cerning executions  (Bev.  Code,  1826,  sec.  13),  under  which  the 
sale  in  question  took  place,  directs  that  in  all  cases  where  exe« 
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cation  Bhall  be  levied  upon  any  real  estate,  the  sheriff  or  other 
officer  levying  the  same  shall  divide  such  property,  if  susceptible 
of  a  division,  and  sell  only  so  much  thereof  as  will  be  sufficient 
to  satisfy  such  execution,  unless  the  defendant  shall  desire  the 
whole  of  any  tract  or  lot  of  land  to  be  sold  together,  in  which  case 
it  shall  be  sold  accordingly.  We  regard  this  statute  as  direc- 
tory. A  violation  of  its  injunctions  will  not  make  a  sale  void, 
although  it  may  be  good  cause  for  setting  it  aside  on  proper 
application.  A  similar  statute  in  New  York  has  received  a 
similar  construction:  Oroffy,  Jones,  6  Wend.  522  [22  Am.  Dec. 
545];  an  authority  entitled  to  respect,  not  only  from  the  ac- 
knowledged ability  of  her  judges,  but  from  the  fact  that  her 
mode  of  conducting  sales  of  real  estate  under  execution  con- 
forms more  nearly  to  ours  than  most  of  the  states.  In  the  case 
of  Hicks  V.  Perry,  7  Mo.  346,  it  vras  held,  that  the  section  of  the 
statute  above  cited  was  designed  to  prevent  a  sheriff  from  sell- 
ing more  land  than  was  necessary  to  satisfy  an  execution,  and 
that  it  was  not  applicable  to  sales  in  which  the  whole  tract  was 
insufficient  for  that  purpose.  We  are  not  to  be  understood  as 
maintaining,  that  a  sheriff  in  all  cases,  when  the  whole  of  a 
debtor's  real  estate  was  insufficient  to  satisfy  an  execution,  would 
be  upheld  in  selling  it  altogether.  This  is  a  matter  about  which 
it  is  impossible  to  prescribe  any  definite  rule.  Each  case  must 
be  governed  by  its  own  circumstances.  It  is  easy  to  state  in- 
stances, at  the  mention  of  which  every  one  would  be  startled, 
while  others  may  be  supposed  which  would  meet  with  our  ap- 
probation. The  law  has  intrusted  the  officer  with  a  discretion 
in  conducting  sales  of  land,  and  confides  that  he  will  exercise 
that  discretion  in  a  manner  most  beneficial  to  all  concerned, 
reserving  a  power  in  the  courts  to  control  and  correct  that  dis- 
cretion, when  it  has  been  abused,  by  setting  aside  his  sales.  To 
establish  it  as  an  inflexible  rule,  that  all  sales  of  distinct  parcels 
of  real  estate  in  mass  would  be  void,  and  so  regarded  in  all  pro- 
ceedings, would,  in  many  instances,  seriously  prejudice  the 
debtor,  and,  by  destroying  the  confidence  of  the  public  in  such 
auctions,  would  cause  a  sacrifice  of  property.  Who  would  buy 
an  estate  at  a  sale  conducted  by  an  officer,  if,  at  any  distance  of 
time  thereafter,  it  might  be  declared  void,  on  the  ground  that 
he  had  improperly  exercised  a  discretion  vnth  which  he  was  in- 
trusted by  law  ? 

Let  it  not  be  supposed  that  we  entertain  the  opinion,  that  a 
sale  can  not  be  set  aside  when  an  officer  has  been  guilty  of  an 
abuse  of  discretion  in  making  it.    It  would  be  a  stcun  upon  our 
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jnzispmdenoe  if  such  a  power  did  not  exist  in  tiie  courts.  All 
that  is  intended  to  be  said  is,  that  a  sale  in  mass  by  a  sheri£F, 
of  distinct  parcels  of  real  estate,  is  not  ipso  facto  void.  None 
of  the  authorities  cited  by  counsel  Tn^infaiiTi  such  a  princi- 
ple. The  case  of  Bowley  v.  Braton,  1  Binn.  62,  was  a  direct  ap- 
plication to  the  court  to  set  aside  a  sale,  on  the  ground,  that  the 
parcels  of  the  property  taken  in  execution  were  distinct,  and 
should  have  been  sold  separately.  The  motion  was  sustained. 
The  court  said  it  was  a  rule  to  disallow,  in  every  case,  a  lumjH 
ing  sale  by  the  sheriff,  where,  from  the  distinctness  of  the  items 
of  property,  he  can  make  distinct  sales.  There  may  be  excep- 
tions, but  the  purchaser  must  bring  himself  within  tihem.  The 
case  of  Tiemon  v.  WUaon^  6  Johns.  Ch.  414,  was  a  biU  in  chan- 
cery, brought  by  the  debtor  against  the  sheriff  and  purchaser, 
to  set  aside  a  sale,  where,  on  an  execution  for  ten  dollars  and 
twenty-five  cents,  the  sheriff  sold  two  lots  containing,  together, 
four  hundred  and  forty  acres,  a  moiety  of  which  belonged  to 
the  defendant,  and  was  worth  eight  hundred  dollars,  for  the 
sum  of  thirteen  dollars.  The  sale  was  set  aside.  The  chan- 
oellor,  in  delivering  his  opinion,  observed,  it  is  difficult  to  de- 
fine precisely  the  extent  of  property  that  a  sheriff  may  sell 
together  in  mass.  There  must  be  a  sound  discretion  exercised 
by  the  officer,  and  each  case  will  furnish  a  rule  applicable  to  it 
under  all  the  circumstances.  The  point  was  made  in  the  case 
of  Jackmn  v.  Newton,  18  Johns.  365,  but  not  determined  by  the 
court.  This  was  an  action  of  ejectment,  brought  by  a  pur- 
chaser under  a  sheriff's  sale,  against  a  tenant,  who  held  ad- 
versely to  the  debtor.  There  was  a  sale  by  the  sheriff  of  spedfio 
forms  and  lots  of  land  together,  and  it  was  held,  that  a  doubt 
could  not  be  entertained,  but  that  the  court  would  have  set  it 
aside  upon  a  direct  application.  Sales  in  mass,  of  real  estate, 
held  in  several  parcels,  are  not  to  be  tolerated;  they  are  op- 
pressive and  unnecessary,  and  deserve  animadversion.  So  in 
the  case  of  NesbiU  v.  Dallam,  7  Oill  &  J.  612  [28  Am.  Dec.  236], 
the  sale  was  set  aside,  because  the  sheriff  had  sold  in  mass 
divers  lots  of  ground  situated  in  the  same  town,  but  separate 
and  distinct  from  each  other.  On  a  motion  to  vacate  it,  the 
court  held  such  a  sale  was  to  be  regarded  as  prima  facie  void, 
and  he  who  seeks  to  sustain  it  must  show  its  justice  and  expe- 
diency. This  was  a  direct  application  to  the  court  to  set  aside 
the  sale.  We  subscribe  to  the  principle  to  b^  extracted  from 
these  cases,  that  a  sale  in  mass,  by  a  sheriff,  of  distinct  parcels 
of  teal  estate,  may  be  set  aside  on  motion,  or  by  a  bill  in  ahan** 
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oexy,  and  they,  in  our  opinion,  furnish  no  foundation  for  the 
contrary  rule  attempted  to  be  set  up,  that  such  a  sale  is  ipso 
facto  void,  and  will  be  so  regarded  in  a  collateral  proceeding. 
Were  we  without  the  eiq>erience  of  others  to  guide  us  to  a  cor- 
rect conclusion  on  this  subject,  we  must  confess  Uiat  the  mild- 
ness and  conservative  tendency  of  the  former  rule,  when  con- 
trasted with  the  harshness  and  severity  of  the  latter,  could  not 
but  win  our  approbation. 
Judgment  reversed,  and  cause  remanded. 

Napton,  J.,  did  not  sit  in  this  cause. 


Land  mat  bb  Dbdigatxd  wtteout  Bbxd:  8UUe  ▼.  Traakt  27  Ajxl,  Deo. 
0M,  and  note,  where  this  subject  ia  discnseed  at  length;  Vick  ▼.  Viekdmrg, 
81  Id.  107;  Dummer  ads.  Den, 40Id.  213;  Lebanom  ▼.  Warrem  Co., 34  Id. 422. 
The  principal  case  was  dted  to  support  this  position  in  Becker  y,  (My  of  St. 
Charlee,  37  Ha  IS,  and  was  referred  to  as  supporting  the  position  4hai  no 
particular  form  was  neoessaiy  in  a  dedication,  in  BuUierford  ▼.  Taylor,  38  Id. 
310. 

Land  must  bb  Dbscbibbd  with  Beasonablb  Cebtaintt  in  a  sheriffs 
deed:  Jackton  y.  Delancy,  7  Am.  Dec.  403:  BroughUm  y.  Birehmort,  18  Id. 
654;  Vance  y.  MeNairy,  24  Id.  663;  Cam  v.  Maples,  26  Id.  184;  and  see 
Waten  v.  DwaU,  33  Id.  693;  Parker  y.  Swan,  34  Id.  619.  The  pnnoipal 
ease  was  regarded  as  authority  for  the  position  that  land  must  hesofficieBtly 
designated  in  execution  sales,  in  WooUra  y.  Arledge,  64  Tex.  397;  and  was 
referred  to  approYingly  in  OU  y.  Soulard,  9  Mo.  697. 

Saue  bn  massb  of  Distinct  Tbaots,  Etfect  of:  See  Keebit  y.  Dallam, 
28  Am.  Dec  236;  and  see  Patterson  y.  Corneal,  13  Id.  208,  and  note.  Rector 
Y.  nartt  was  dted  as  holding  that  sales  en  tnaaoe  were  not  ipso  facto  Yoid,  la 
Kelly  Y.  Hurt,  61  Mo.  468;  BmUdin  y.  JSwaH,  63  Id.  336.  The  statutory  pro- 
vision that  no  more  real  estate  shall  be  exposed  to  sale  than  shall  appear 
neceaaary  to  satisfy  an  execution  la  directory  only,  and  though  not  complied 
with,  a  sale  to  a  bonafde  purchaser  ia  ueYertheless  Yalid:  (Shroff  y.  Jones,  22 
Am.  Dec  646.  To  the  jicsition  that  this  Lb  the  effect  of  the  Missoori  statats^ 
tiie  principal  case  is  cited  as  authority  in  Fine  y.  SL  Louis  PMk  Schools,  39 
Mc  17a 

Thb  pbihcipal  oasb  came  before  the  oourt  again  in  7  Ma  631,  and  13  Id. 
497. 


St.  Loms  Insxtbakoe  Go.  v.  Glasgow. 

[8  MowouBi,  7ia.] 

LoflS  0c»a8I0NKD   bt   Misodnduct   of  Insured,  where  the  misoonduet 

amounts  to  barratry,  is  not  within  the  terms  of  a  policy,  where  there  is 

no  express  insurance  agamst  barratry. 
Kbguobncb  or  Misconduct  on  the  Part  of  thb  Insorbd  or  his  serYanls 

or  agents,  will  not  exempt  the  underwriters,  where  the  loss  is  oocasioDed 

by  a  peril  insured  against. 
LreuBBD  must  Providb  Vessel  with  Competent  Master;  and  if  he  fails 

to  do  this,  he,  must  bear  the  loes  resulting  from  the  incompetency;  but 
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when  he  has  leleoted  a  master  of  ordinary  pradenoe  and  skill,  he  has 
complied  with  his  whole  duty,  and  he  does  not  warrant  that  during  tlw 
voyage  the  master  shaU  not  be  gailty  of  negligeooe,  unskiUfolness,  or 
miscondncti 

Wabhantt  that  Boat  sball  bb  OoMpmRTLT  Pbovidsd  with  MabisBv 
offioers,  and  crew,  is  not  broken  by  laying  the  boat  on  tiie  dock  for  le- 
pairs,  and  giring  her  over  to  the  control  of  worianen  or  laboreia. 

OaGLA&ATiov  ON  PouoT  ov  Inbdbaitob  shouid  Atxb  that  the  boat 
competently  provided  with  master,  officers,  and  crew,  when  the 
agrees  that  the  boat  shall  be  so  provided. 

Appbal  from  the  (nromt  ooort  of  St.  Louifl.    Theopbdon 
the 


Spalding  and  Tiffany^  for  the  aj^wUftnts. 
H.  R.  ChmJbUe^  contra. 

Bj  Court,  Nafton,  J.  This  was  an  action  of  oovenaint  on  a 
polioj  of  insoranoe,  farought  by  Glasgow^  Shaw  ft  Larkin  against 
the  insuranoe  company.  The  policy  was  for  six  thousand  dol- 
hirs  on  one  fourth  of  the  steamboat  Pizarro,  for  one  year^  against 
the  ordinary  perils  of  "riyers,  fires,  enemies/'  etc.,  and  the 
assured  agreed,  "  that  the  steamboat  aforesaid  should  be  com- 
petently proYided  with  master,  officers,  and  crew."  The  declara- 
tion contains  no  ayerment  of  a  compliance  with  the  agreement^ 
that  the  boat  should  be  competently  proyidedwith  ''master, 
officers,  and  crew/'  but  ayers  the  loss  to  haye  happened  within 
the  year,  and  by  fire,  whilst  the  boat  was  lying  at  St.  Louis. 

The  defendants  filed  seyeral  pleas,  fiye  of  which  were  de- 
murred to,  and  the  demurrer  sustained.  These  pleas  are  num- 
bered on  the  record,  the  fifth,  sixth,  seyenth,  eighth,  and  an 
additional  plea.  The  fifth  plea  alleges,  that  the  loss  in  the 
declaration  mentioned  was  occasioned  by  and  through  the  mare 
carelessness,  negligence,  and  misconduct  of  the  plaintiffs,  their 
seryants  and  agents,  then  and  there  in  the  possession,  charge, 
and  control  of  said  boat.  The  sixth  plea  ayers,  that,  ''  just  be- 
fore the  loss  in  the  declaration  mentioned,  the  plaintiffs,  their 
servants  and  agents,  caused  the  said  steamboat  to  be  put  on  a 
dock,  called  a  floating  dock,  by  means  of  which  dock  the  boat 
was  raised  out  of  and  aboye  the  surface  of  the  riyer,  and  so  con- 
tinued until  the  loss;  and  while  the  boat  was  in  that  situation, 
the  plaintiffs,  their  seryants  and  agents,  caused  a  fire  to  be  made 
and  kept  iu  a  stoye  on  the  deck  of  the  boat,  and  caused  large 
quantities  of  picked  oakum  to  be  placed  and  spread  upon  the 
deck  of  the  boat,  about  and  near  the  fire  so  made  and  kept  by 
the  plaintiffs,  their  seryants  and  agents,  whereby  and  by  meant 
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whereof  the  peril  and  danger  of  consuming,  burning,  and  de« 
strojing  said  boat  by  fire,  was  enhanced  and  increased,  without 
the  knowledge,  privity,  or  consent  of  the  defendants,  contrary 
to  the  tenor  and  effect,  true  intent  and  meaning  of  the  policy/* 
In  the  seventh  plea,  it  is  alleged,  that,  **  before  and  at  the  time 
of  the  loss,  the  steamboat  was  on  the  floating  dock,  above  the 
surface  of  the  .Mississippi;  and  just  before  the  loss,  certain 
workmen  and  laborers  in  the  retainer  of  the  plaintifb,  caused 
a  fire  to  be  made  in  a  stove  on  board  the  boat,  and  then  and 
there,  near  and  about  the  fire,  picked  a  laige  quantity  of  com- 
bustible material,  called  oakum,  and  spread  the  said  oakum 
about  and  near  the  fire,  whereby  the  peril  and  danger  of  burn- 
ing said  boat  was  greatly  increased,  and,  by  the  mere  careless- 
ness, negligence,  and  misconduct  of  said  workmen  and  laborers, 
the  said  oakum  was  set  on  fire,  and  by  the  fire  so  occasioned  the 
said  boat  was  burned,"  etc. 

The  eighth  plea  states,  **  that  just  before  and  at  the  time  of 
the  loss,  the  said  steamboat  was  not  in  the  possession,  nor  under 
the  care  or  control  of  the  plaintiffs  or  other  owners,  the  master, 
officers,  and  crew,  or  the  servants  and  agents  of  the  owners,  or 
any  of  them,  but  the  said  boat,  at  the  time  when,  etc.,  was  in 
the  possession  of  certain  workmen  and  laborers,  with  the  knowl- 
edge, privity,  and  consent  of  the  plaintiffs,  and  without  the 
knowledge,  privity,  and  consent  of  the  defendants,  contrary  to 
the  intent  of  the  policy,  and  while  said  boat  was  so  in  possession, 
and  under  the  care  and  control  of  said  workmen  and  laborers,  the 
said  boat  was  burnt,  consumed,  and  destroyed,  by  the  mere  care- 
lessness, negligence,  and  misconduct  of  the  said  workmen  and 
agents,  which  is  the  same  loss,"  etc. 

The  additional  plea  alleges,  ''  that  just  before  the  loss,  the 
plaintiffs  and  their  servants  and  agents,  without  the  knowledge 
or  consent  of  the  defendants,  caused  the  boat  to  be  put  and 
placed  on  the  floating  dock,  and  raised  above  the  water,  and  so 
kept  until  at  and  after  the  loss;  and  while  the  boat  was  so  ^ying 
on  the  dock  above  the  Mississippi  river,  and  just  before  the  loss, 
the  workmen  engaged  in  the  retainer  of  the  plaintiffs,  in  re- 
pairing the  boat,  did,  unnecessarily  and  improperly,  without  the 
knowledge  or  consent  of  the  defendants,  cause  a  fire  to  be  made 
and  kept  on  board  said  boat,  in  a  stove  there,  and  did  then  and 
there  unnecessarily  and  improperly  put,  place,  and  spread,  near 
and  about  said  fire  so  made  and  kept,  and  at  other  places  in  and 
about  said  boat,  a  large  quantity  of  a  certain  combustible  mate- 
rial, called  picked  oakum,  whereby  the  danger  and  peril  of  fire^ 
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and  the  boming  of  said  boat,  became  and  was  improperly  and 
unnecessarily  greatly  increased  and  enhanced,  contrary  to  ths 
duty  of  the  plaintiffs,  their  servants  and  agents  in  that  behalf, 
and  the  meaning  of  the  policy;  and  afterwards,  while  the  said 
boat  was  so  on  the  said  dock,  aboTe  the  sxxrtace  of  said  rlTer, 
and  while  the  said  picked  oakum  was  so  kept  and  spread  on  and 
about  the  said  boat,  was  then  and  there  set  on  fire,  and  burned, 
and  by  the  boming  of  said  oakom,  and  the  fire  so  occasioned, 
the  said  steamboat  was  burned,''  etc. 

The  only  question  presented  by  the  record  is,  the  propriely  of 
the  action  of  the  circuit  court  in  sostaining  the  demurrer  to  the 
aboTe  pleas.  Upon  this  question  several  points  have  been  made, 
but  the  most  important  one  arises  out  of  the  fifth,  sixth,  and 
eighth  pleas,  in  which  the  loss  is  aTened  to  have  been  occasioned 
by  the  negligence,  carelessness,  and  misconduct  of  the  agents  of 
the  assured.  As  the  point  is  also  involved  in  the  consideration 
of  the  other  pleas,  it  will  first  be  disposed  of.  It  has  been  ad- 
mitted in  the  argument  of  this  case,  and  the  adjudged  cases 
fully  sustain  the  admission,  that  where  the  misconduct  amounts 
to  barratiy,  and  there  is  no  express  insurance  against  barratry, 
the  imderwriters  will  not  be  responsible  for  a  loss  occasioned  by 
barratrous  conduct  of  the  agents  of  the  insured.  It  is  also 
agreed,  that  where  the  insured  have  not  complied  with  their  ex- 
press warranty,  that  the  vessel  shall  be  competently  provided 
with  master,  officers,  and  crew,  a  loss  occasioned  by  such  non- 
compliance is  not  covered  by  the  policy.  Some  of  tibe  pleas  de- 
murred to  are  referred  to  this  principle,  and  their  sufficiency  will 
be  considered  hereafter. 

The  question  is,  whether,  when  the  insured  have  provided 
competent  officers  and  crew,  and  the  boat  has  been  furnished 
with  the  necessary  tackle  and  appurtenances,  in  compliance  with 
the  express  warranty  in  the  policy,  the  imderwriters  are  dis- 
charged from  a  loss  occasioned  by  a  peril  insured  against,  by 
showing  that  such  peril  was  brought  about  by  the  negligence  or 
mismanagement  of  the  agents  of  the  insured.  Upon  this  question 
the  counsel  for  the  appellants  has  presented  in  his  brief,  a  crit- 
ical review  of  all  the  authorities,  reaching  back  to  some  of  the 
earliest  English  cases.  We  shall  not  attempt  to  reconcile  the 
cases  thus  arrayed,  nor  to  defend  the  opinions  and  course  of 
reasoning  which  have  given  occasion  to  the  comments,  and  in 
some  instances  to  the  censure  of  the  learned  counsel.  An  ex- 
amination of  the  cases  will,  we  think,  show,  that  since  the  case 
of  Busk  V.  BoycU  Exchange  Company^  2  Bam.  &  Aid.  73,  de- 
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eided  in  1818,  nearly  eyeiy  oonrfc  in  which  this  question  has 
arisen  has  manifested  a  decided  inclination  to  hold  the  under- 
writers  responsible  for  losses  occasioned  by  a  risk  insured 
against,  notwithstanding  such  loss  may  have  been  attributable 
to  the  negligence  or  misconduct  of  the  assured  or  his  agents: 
Walker  v.  MdiOand,  5  Id.  171;  Bishop  t.  PenOand,  7  Bam.  A 
Cress.  219;  Paiapsco  Insurance  Company  y.  CoaUer,  3  Pet.  222; 
Cotwmbia  Insurance  Company  v.  Laurence^  10  Id.  607;  Waters  t. 
Merchants^  Inswnmce  Company^  11  Id.  213;  Perrin's  AdminiS' 
irators  v.  The  Protection  Insurance  Company^  11  Ohio,  147  [88 
Am.  Dec.  728]. 

The  doctrine  established  by  these  cases,  we  consider  founded 
on  principles  of  sound  policy.  It  does  not  depend  upon  the  in- 
sertion of  barratry,  as  one  of  the  risks  assumed,  but  it  arises 
from  the  fact  that  the  loss  happens  by  a  risk  aimed  against,  and 
that  to  permit  the  insurer,  in  such  cases,  to  show  that  it  can  be 
traced,  either  immediately  or  remotely,  to  some  negligence,  care- 
lessness, inattention,  or  misconduct  of  the  owner  or  his  agents, 
would  be  to  raise  an  implied  warranty,  not  of  the  general  com- 
petency of  master,  ofBicers,  and  crew,  but  of  their  diligence  at 
all  times,  and  under  all  circumstances.  To  adopt  this  construc- 
tion of  the  policy  would  certainly  tend  to  great  embarrassment 
in  the  recovery  of  claims  clearly  understood  to  be  secured  by 
the  contract  of  the  parties.  It  would  be  imposing  upon  the  as- 
sured a  liability  which  is  certainly  not  to  be  found  in  the  words 
of  his  contract,  and  not,  as  we  think,  justified  by  its  spirit.  He 
is  bound  to  provide  competent  officers,  and  to  have  his  vessel 
seaworthy,  but  he  does  not  stipulate  that  these  officers  shall  be 
exempt  from  the  frailties  incident  to  men  in  all  situations;  that 
they  shall  exercise  such  diligence  as  shall  prevent  all  losses  from 
mistakes,  carelessness,  and  negligence.  If  the  negligence  be 
what  is  called  crassa  negligentiay  which  is  by  some  writers  con- 
sidered synonymous  with  fraud,  the  case  is  different,  and  the 
underwriters  are  exempt  upon  another  principle,  unless  fraud 
also  is  expressly  insured  against.  Indeed  there  are  are  few  of 
the  risks  contained  in  the  common  marine  and  river  policies, 
which  might  not  be  traced  to  some  act  of  negligence  or  over- 
sight in  those  having  charge  of  the  vessel.  In  the  case  of  fire 
especially,  we  can  not  readily  conceive  of  any  loss  by  this  ele- 
ment unless  in  cases  of  lightning,  where  it  must  not  necessarily 
have  been  the  result  of  some  mismanagement  on  the  part  of 
tiiose  in  command  or  their  servants.  To  say,  in  such  cases,  that 
though  the  vessel  has  been  insured  against  fire,  yet  the  under- 
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writer  has  not  insured  againet  a  fire  happening  hj  negligence, 
would  be  to  '*  keep  the  word  of  promise  to  the  ear  and  break  it 
to  the  hope." 

It  is  true  that  this  doctrine,  that  negligence  or  miscondact  on 
the  part  of  the  servants  or  agents  of  the  insured  will  not  exempt 
the  underwriters,  where  the  loss  is  occasioned  by  a  peril  insured 
against,  was  originally  held  in  cases  where  barratiy  was  one  of 
the  perils  enumerated  in  the  policy,  and  this  circumstance 
afforded  the  courts  a  plausible  ground  for  the  adoption  of  the 
rule.  This  was  the  ground  taken  by  Judge  Johnson  in  the  case 
of  The  Patapsco  Ina.  Go.  y.  CatiUer,  8  Pet.  222,  decided  in  1830, 
though  Judge  Stoiy  subsequently  intimates,  in  the  case  of  Waters 
T.  Merchant  Ins.  Co.,  11  Id.  218,  that  a  majority  of  the  court 
were  for  the  plaintiff,  upon  the  general  ground,  that  the  prox- 
imate and  not  the  remote  cause  was  to  be  looked  to.  Upon  the 
insufficiency  of  this  course  of  reasoning,  the  supreme  court  ot 
Ohio  chiefly  relied  on  the  fiye  cases  referred  to  in  the  brief  of  the 
appellant's  counsel  for  adhering  to  the  doctrine  supposed  to  have 
been  settled  by  more  ancient  cases,  and  disavowing  and  repudi- 
ating what  was  thought  to  be  a  mere  innovation  by  the  court  in 
Busk  T.  Boyal  Exchange  Co. ,  2  Bam.  &,  Aid.  73.  In  all  the  Eng- 
lish cases,  we  suppooe  barratiy  was  among  the  enumerated  per- 
ils in  the  policy,  but  in  the  case  of  Walker  t.  Mdiiland,  6  Id.  171, 
though  this  circumstance  is  alluded  to  by  the  judges,  their  opin- 
ion seems  to  be  founded  mainly  upon  the  ground  that  the  imme- 
mediate  cause  of  the  loss  was  a  peril  insured  against,  and  the 
underwriters  should  not  be  permitted  to  show  negligence  as  a 
cause  of  such  peril,  because  there  was  no  implied  warranty  in 
the  policy  that  there  would  be  no  negligence.  Bayley,  J.,  says: 
"  It  is  the  duty  of  the  owner  to  have  the  9hip  properly  equipped, 
and  for  that  purpose,  it  is  necessary  that  he  should  provide  a 
competent  master  and  crew  in  the  first  instance;  but  having 
done  that,  he  has  discharged  his  duty,  and  is  not  responsible  for 
their  negligence  as  between  him  and  the  underwriters."  Hol- 
loyd,  J.,  says:  "  This  case  can  not  be  put  on  the  ground  of  the 
breach  of  the  implied  warranty  to  provide  a  master  and  crew  of 
competent  skill.  It  is  sufficient  if  the  owners  provide  a  master 
and  crew  generally  competent;  there  is  no  implied  warranty  that 
such  a  crew  shall  not  be  guilty  of  negligence." 

So,  in  the  case  of  Bishop  v.  PenlUmd,  7  Bam.  &  Cress.  219, 
the  court  seem  to  lose  sight  of  the  barratry  clause,  as  affording 
any  reason  for  their  conclusions;  and  Bayley,  J.,  says:  '^The 
cases  of  Busk  t.  The  Royal  Exchange  Co.,  and  Walker  t.  MaU- 
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land,  establiflh  as  a  principle}  that  the  underwriters  are  liable  for 
a  loss,  the  proximate  cause  of  which  is  one  of  the  enumerated 
risks,  though  the  remote  cause  may  be  traced  to  the  negligence 
of  the  master  and  mariners. ''  And  Holrojd,  J.,  says:  ''It  is 
clearly  established,  that  if  there  be  an  actual  stranding,  although 
it  arise  from  the  negligence  of  the  master  and  mariners,  the  un- 
derwriters are  liable.*'  The  Cdumbia  Ins,  Go,  t.  Lawrence,  10 
Pet.  608,  was  a  case  of  insurance  against  fire  on  land,  but  the 
opinion  deliyered  by  Judge  Stoiy  shows  the  gradual  progress  of 
this  doctrine  in  that  court  ''In  regard  to  marine  policies," 
says  Judge  Stoiy,  "  this  was  formerly  a  question  much  yexed  in 
the  English  and  American  courts;  but  in  England,  the  point  was 
completely  settled,  in  Busk  y.  Boyal  Exchange  Co.,  upon  the 
ground  that  causa  proxima  non  remota  spectatur;  and  therefore, 
a  loss  whose  proximate  cause  is  one  of  the  enumerated  risks  in 
the  policy,  is  chargeable  to  the  underwriters,  although  the  re- 
mote cause  may  be  traced  to  the  negligence  of  the  master  and 
mariners.  Altiiough  in  that  case,  the  risk  of  barratry  was  also 
assumed  by  the  underwriters,  yet  it  is  manifest  that  the  opinion 
proceeded  upon  the  broad  and  general  ground.  The  same  doc- 
trine was  afterwards  a£Srmed  in  Walher  t.  MdiiUmd,  and  Bishop 
V.  PenUand,  and  is  now  deemed  incontroTertiUy  established. 
The  same  doctrine  was  fully  adopted  in  this  oourt^  in  the  case 
of  The  Palapsco  Ins.  Go.  v.  GouUer." 

These  remarks  of  Judge  Stoiy  are  certainly  cbUer  dicta,  and 
may  be  obnoxious  to  the  seyere  criticism  bestowed  on  them  by 
the  appellant's  counsel,  but  they  show  that  the  unsatisftictory 
reasons  giyen  by  the  British  judges  for  a  doctrine  advanced,  as 
is  now  said,  for  the  first  time  in  1818,  were  no  obstacle  to  its 
rapid  adoption  hy  other  courts,  and  that  this  court  was  eyen 
then  prepared  to  sanction  it  to  the  same  extent  it  was  ultimately 
settled  in  Waters  v.  LotiisviUe  Marine  Insurance  Gompany.  In 
Ohio,  the  case  of  Loduncks  and  Kennedy  v.  Ohio  Insurance  Gorri- 
pany,  5  Ohio,  433;  Oazzam  t.  Ohio  Insurants  Gompany ,  1  Wright, 
202;  Jolhfs  Eoe^rs  v.  Ohio  Insurance  Gompany,  Id.  639;  FaUon  S 
Foster  v.  Lancaster  Insurance  Gompany^  7  Ohio,  326,  were  decided 
since  the  case  of  Busk  t.  Bcydl  Exchange  Gompany  in  England, 
and  they  are  the  only  cases  to  which  we  have  been  referred,  in 
which  the  doctrine  held  in  this  last  and  the  succeeding  English 
cases  has  been  expressly  denied,  that  were  decided  since  the 
year  1818.  These  cases  have  all  been  overruled  by  the  same 
court,  in  Perrin's  Adm'rs  v.  The  Protection  Ins.  Go.,  11  Ohio,  147 
[38  Am.  Dec.  728].     Whatever  may  be  thought  of  the  propriety 
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of  that  court's  yieldixig  to  the  anthoxily  of  the  sapreme  court  of 
the  United  Stfttee,  in  a  question  upon  which  the  opinion  of  that 
court  was  not  binding  upon  them,  it  is  at  least  to  be  inferred, 
that  the  policy  and  good  sense  of  the  doctrine  must  haye  been 
most  striking,  to  haye  induced  a  court  thus  to  oToirule  what  had 
been  solemnly  and  repeatedly  adjudged  in  serenal  previous  cases. 
In  opixiaition  to  this  doctrine,  thus  authoritatiYely  settled  in 
England,  in  Ohio,  and  in  the  supreme  court  of  the  United  States, 
the  counsel  for  the  appeUants  haye  cited  numerous  adjudications 
on  both  sides  of  the  Atlantic:  Oordon  t.  Bvntmington,  1  Camp. 
123;  Hodgean  t.  JUUcom,  5  Bos.  &  Pul.  886;  Phyn  v.  Bayal  E^- 
duinffe  Company f  7  T.  B.  606;  Voe  d  Oravea  t.  United  Insurance 
Company,  2  Johns.  Cas.  180;  Bragier  t.  Clapp,  6  Mass.  6;  ClevO' 
land  T.  Union  Insurance  Company,  8  Id.  808;  Orim  v.  PhoBnix  2fi- 
mirance  Company,  13  Johns.  451.  In  relation  to  these  cases,  it 
may  be  observed,  that  they  were  all  decided  previouB  to  1818. 
Moreover,  many  of  these  cases,  though  apparently  conflicting 
with  the  views  which  now  prevail  in  relation  to  the  duties  of  the 
insured,  in  a  marine  or  river  policy,  will  be  found  to  turn  upon 
that  clause  of  the  policy  which  stipulates  for  the  competency  of 
the  master  and  crew  of  the  vessel.  The  mere  fact  of  negligence 
or  misconduct  is  not  the  leading  and  prominent  feature  in  the 
cases;  but  it  is  connected  with  the  breach  of  the  express  or  im- 
plied warranty,  that  the  insured  will  employ  competent  agents. 
For  instance,  the  case  of  Bratisr  v.  (72app  was  a  case  in  which  the 
captain  of  the  vessel  had  pursued  a  route  from  Boston  to  New 
Orleans  which  was  unusual,  and  Judge  Sedgwick,  who  delivered 
the  opinion  of  the  court,  said:  ''A  general  position,  that  the 
mistake  of  the  captain,  under  no  circumstances,  forms  an  excuse 
for  a  deviation,  is  certainly  not  true.  The  most  skillful,  discreet, 
and  prudent  master  may,  and  prebably,  in  almost  all  long  voy- 
ages, does  commit  mistakes,  by  which  his  ship  may  be  taken  out 
of  the  most  direct  and  shortest  couree.  Such  is  not  a  deviation 
that  will  discharge  the  underwriters."  But  he  adds: ''  If  the 
captain  had  ordinary  skill,  and  was  informed,  as  he  ought  to 
have  been,  as  to  the  Toyage  he  was  pureuing,  no  fact  which  was 
exhibited  at  the  trial,  or  is  now  pretended  to  have  existed, 
amounts  to  anything  like  a  justification  or  excuse  for  the  devia- 
tion on  which  the  defendant  relies  as  having  vacated  the  con- 
tract. If  such  skill  and  information  were  possessed  by  the  cap- 
tain, the  deviation  would  seem  to  be  merely  wanton,  or  done  for 
the  convenience  of  the  captain,  in  landing  his  wife  on  the  vine- 
^vard.  On  the  other  hand,  if  the  deviation  happened  either  from 
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ttie  want  of  skill  or  the  gross  ignoranoe  of  the  captain,  that 
would  doubtless  defeat  the  claim  of  the  plaintiffs  to  reooTor;  f or, 
among  other  things  which  the  law,  from  the  nature  of  the  con- 
tract of  assurance,  imposes  as  obligation  upon  the  assured,  is 
the  duty  to  provide  a  master  of  competent  skill,  prudence,  and 
discretion  to  navigate  t^e  vessel,  and  if  any  loss  takes  place, 
which  may  be  justly  supposed  to  have  happened  from  a  master 
of  that  character  not  having  been  provided,  the  underwritem 
are  not  responsible  for  it." 

Now  there  is  nothing  in  this  opinion  conflicting  with  the  posi- 
tion which  we  maintain.  The  insured  is  bound,  by  the  express 
stipulations  of  the  contract,  to  provide  a  master,  and  one  of 
competent  skill,  prudence,  and  discretion;  b|it  it  does  not  there- 
fore follow  that  he  also  v^arrants  that  the  master  thus  ordinarily 
competent  shall  not  be  guilty  of  negligence  or  mistakes.  In  the 
case  cited,  it  was  a  mere  question  of  evidence,  and  the  Massachu- 
setts court  only  hold  that  the  departure  from  the  usual  route^ 
proved  in  that  case,  was  evidence  of  such  unskillfulness,  or  gross 
ignorance  in  the  captain,  ad  showed  him  not  to  have  been  a  compe- 
tent master,  within  the  meaning  of  the  policy,  and  was  therefore 
such  a  breach  of  the  vTarraniy  as  to  discharge  the  underwriters. 
So,  in  Cleveland  v.  Union  Insurance  Go.^  8  Mass.  808,  the  ship's 
register  was  left  behind,  and  a  loss  by  capture  ensued;  and 
though  it  is  not  pretended  that  the  decision  in  this  case  can  be 
reconciled  with  the  doctrine  since  established,  yet  the  remarks 
of  Judge  Sedgwick  vdU  show,  that  the  breach  of  the  supposed 
warranty  of  the  competence  and  skill  of  the  master  is  princi- 
pally relied  on  to  discharge  the  underwriters.  "  The  principle 
of  an  implied  warranty,"  says  Judge  Sedgwick,  "  on  the  part  of 
the  assured,  that  everything  shall  be  done  to  prevent  a  loss, 
pervades  the  whole  subject  of  marine  insurance,  or,  in  other 
words,  that  the  insurer  shall  be  responsible  for  no  loss  but 
such  as  is  occasioned  by  some  of  the  perils  which,  according  to 
a  fair  construction  of  the  contract,  was,  in  the  understanding 
of  the  parties,  insured  against.  Hence  is  the  principle,  that  the 
insurer  shall  answer  for  no  loss  resulting  from  the  gross  negli- 
gence or  ignorance  of  the  master,  or  from  the  want  of  a  compe- 
tent crew:  hence  also,  the  insurer  is  not  liable  for  any  loss  or 
damage  which  may  happen  to  goods  from  any  fault  or  defect  of 
the  ship,  not  arising  from  the  violence  of  the  wind  or  sea,  or 
from  an  accident  or  misfortune  in  the  voyage,  but  from  a  latent 
defect  before  she  sailed;  hence,  too,  there  is  an  implied  v^ar- 
lanfcy  that  the  ship  shall  proceed  in  the  usual  and  common 


670  St.  Louis  Inr  Oo.  u  Glasgow.        [Missouri, 

route,  and  therefoxe,  a  deriation  from  it  diBchazgoB  the  nnder- 
writers." 

Here  the  learned  judge  lays  down  principles  to  which,  in  the 
main,  no  exception  can  be  taken.  The  general  principle,  that  it 
is  the  duty  of  the  assured  to  do  everything,  on  his  part,  to  pre- 
Tent  a  loss,  is  a  sound  one:  among  otlt^er  things,  it  is  his  duty 
to  proyide  his  yessel  with  a  competent  master,  and  if  he  employs 
an  incompetent  or  unskillful  one,  he  must  bear  the  loss  which 
results  from  the  ignorance,  misconduct,  or  mistakes  of  such 
agent.  But  when  the  assured  has  performed  his  duty  in  this 
behalf,  and  has  selected  and  employed  a  master  of  ordinary  pru- 
dence and  skill,  it  would  seem  that  he  had  complied  with  hia 
whole  duty,  and  had  fulfilled  his  part,  not  only  of  the  letter, 
but  the  spirit  of  his  contract.  When,  therefore,  the  judge  goes 
further,  and  requires  the  insured,  not  only  to  comply  with  lus 
express  warranty,  by  employing  competent  agents,  but  to  war- 
rant that  his  agent  shall  not,  during  the  Toyage,  be  guilty  of 
any  act  of  negligence,  unskillfulness,  or  misconduct,  he  is  im- 
posing an  obligation  upon  the  assured  not  to  be  found  in  the 
contract,  nor  fairly  to  be  inferred  from  it,  and  is  making  him 
responsible  for  the  veiy  acts  and  contingencies  against  which 
he  seeks  an  indemnity. 

The  case  of  Orim  v.  The  Phoenix  Insurance  Gompamyy  18 
Johns.  451,  is  the  strongest  case  we  have  seen  to  establish  the 
doctrine,  that  a  loss  by  fire,  proceeding  from  the  negligence  of 
the  master  and  mariners,  is  not  a  loss  within  the  policy,  though 
barratry  be  one  of  the  risks.  That  case  was  decided  in  1818,  and 
by  a  court  of  eminent  ability.  We  will  only  remark  upon  it,  that 
the  facts  upon  which  the  judgment  was  founded  presented  a  case 
of  the  grossest  negligence,  tiiough  the  opinion  of  the  court  is 
placed  on  the  general  principle,  that  underwriters  have  no  con- 
cern with  the  competency  or  skillfulness  of  the  master  and  crew, 
and  therefore,  any  loss  occasioned  by  the  carelessness  or  n^li- 
gence  of  these  agents  does  not  fall  upon  the  underwriters.  This 
conclusion  is  not,  we  think,  warranted  by  the  premises.  We  will 
only  add,  that  it  is  somewhat  remarkable  that  the  supreme  court 
of  New  York,  and  the  court  of  long's  bench,  about  the  same  time, 
from  the  same  premises,  arrived  at  conclusions  exactly  opposite. 
Whilst  the  court  of  king's  bench  consider  the  insertion  of  bar- 
ratry as  one  of  the  perils  insured  against,  as  affording  the  strong- 
est grounds  for  concluding  that  the  underwriters  intended  to  be 
responsible  for  every  inferior  degree  of  carelessness  or  miscon- 
duct, the  supreme  court  of  New  York  regard  that  Gtroumstaxioe  as 
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fumishixig  a  Tiolent  presumption  that  every  sach  negligenoe  and 
misoonduct  as  did  not  amount  to  barratry  was  not  covered  by  the 
policj.  The  decision  of  the  English  court  is  now  most  gener- 
ally sanctioned,  but  the  reasons  given  for  the  decision,  in  Btisk 
V.  Royal  Exchange  Company,  2  Bam.  &  Aid.  78  (the  case  referred 
to),  are  certainly  not  satictfactoiy,  and  the  New  Tork  court  was 
much  better  warranted,  if  the  clause  concerning  barratiy  was  to 
control  the  decision,  in  a  different  conclusion.  The  case  in  New 
York  was  afterwards  reviewed  by  Judge  Johnson,  in  the  Pakgpsoo 
Insurance  Co.  v.  CouUer,  8  Pet.  222,  and  the  opinion  was  disre- 
garded by  the  supreme  court  of  the  United  States. 

Upon  the  whole,  without  referring  particularly  to  the  other 
cases  to  which  the  appellant's  counsel  has  cited  us,  we  are  dis- 
posed to  adopt  the  views  taken  by  Judge  Stoiy  in  Waiera  v.  The 
Merchants  Tnmrance  Company,  11  Pet.  218.  No  late  case  in 
New  York  has  been  cited,  from  which  it  could  be  seen,  whether 
that  court  woiQd  now  adhere  to  an  opinion  running  counter  to 
the  current  of  modem  authorities;  nor  are  the  cases  in  Massa- 
chusetts of  so  decisive  a  character  upon  the  precise  question 
arising  in  this  case,  as  to  afford  any  obstacle  to  an  iQtimate 
adoption  by  that  tribunal,  of  the  generally  received  doctrine. 
In  Ohio,  as  we  have  seen,  the  supreme  court  of  that  state  has 
readily  yielded  to  the  force  of  authority  and  reason,  notwith- 
standing several  opposing  decisions  of  the  same  court  ujion  the 
precise  question.  The  doctrine  is  firmly  established  in  England 
and  in  the  federal  courts.  Under  these  circumstances,  the  case 
being  of  the  first  impression  here,  this  court  can  not  hesitate, 
especially  as  we  venture  to  a£Srm  that  the  doctrine  is  most  con- 
sonant to  the  terms  and  spirit  of  the  policj  of  insurance,  and 
commended  by  eveiy  principle  of  sound  public  policy. 

The  second  point  made  by  the  appellants  is  founded  on  the 
eighth  plea.  That  plea  alleges,  that,  at  the  time  of  the  loss,  the 
boat  was  not  in  the  possession  or  under  the  control  of  the 
master,  officers,  or  crew,  or  any  of  the  servants  or  agents  of  the 
owners,  but  under  the  control  of  certain  workmen  and  laborers, 
with  the  priviiy  and  consent  of  the  plaintiffs.  The  question  is, 
whether  this  is  any  breach  of  the  warraniy,  that  the  boat  shall 
be  competently  provided  with  master,  officers,  and  crew.  It  is 
certainly  the  duty  of  the  owners  to  see  that  the  vessel  is  repaired, 
when  repairs  are  necessary,  and  it  is  not  charged  that  repairs 
were  in  this  case  unnecessary,  or  that  any  unusual  or  illegal 
mode  or  plan  of  repairs  was  pursued:  nor  is  it  pretended,  that 
a  boat  placed  on  a  dry-dock,  for  repairs,  should  have  a  full 
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oomplement  of  officers  and  crew;  but  it  is  uiged.  that  the  own- 
ers should  have  at  least  some  one  to  attend  to  their  intezests. 
and  watch  the  safety  of  the  Teesel,  whilst  it  is  undergoing  re- 
pair. Now,  if  we  are  compelled  to  give  the  warranty  a  literal 
construction,  the  presence  of  a  single  watch,  on  the  part  of  the 
owners,  would  surely  not  be  a  literal  compliance  with  the  war- 
ranty; for  master,  officers,  and  crew  are  all  required*  But  to 
contend  that  a  yessel  on  shore,  or  laid  up  on  dock,  must  haire 
the  same  number  of  hands  which  woiQd  be  necessary  to  enable 
her  to  pursue  a  voyage,  woiQd  be  so  manifestly  against  the  true 
intent  and  meaning  of  the  contract  of  insurance,  that  it  is  not 
urged.  If  the  yessel  was  abandoned  on  shore,  to  the  hands  of 
strangers,  or  was  hauled  on  shore,  and  converted  into  a  shop  or 
store,  as  was  suggested  in  the  argument  at  bar,  such  a  state  of 
facts  would  clearly  discharge  the  underwriters,  because  it  waa 
not  contemplated  in  the  policy  that  the  boat  should  be  appro- 
priated to  any  such  purposes.  But  it  is  within  the  contemplation 
of  both  parties,  that  the  boat  will  need  repairs,  and  for  thai 
purpose,  that  it  must  be  deliyered  over  to  the  care  and  custody 
of  the  mechanic  who  undertakes  the  work;  and  it  is  not  shown 
that  it  is  customaxy  or  proper  that  the  owner  should  apjioint  an 
agent  to  watch  the  boat  or  the  workmen  whilst  in  this  condition. 
If  there  be  such  a  custom,  it  should  be  pleaded:  prima  facie^ 
1  should  BnpiK)se  it  uimecessary.  Such  is  not  the  law  or  custom 
in  relation  to  other  bailments;  and  if  there  be  any  custom  which 
requires  it,  in  the  cases  of  boats  or  vessels,  it  should  be  shown. 
The  next  point  we  will  consider,  is  the  fifth  point  made  in  the 
appellants'  brief,  and  inyolves  the  sufficiency  of  the  additional 
plea.  The  same  defense  attempted  to  be  set  up  in  this  plea,  ia 
also  contained  in  some  of  the  other  pleas;  but  as  the  additional 
plea  contains  a  more  minute  and  perfect  statement,  and  is  not 
liable  to  some  objections  which  are  urged  against  the  others, 
we  shall  consider  this  plea  only,  as  embracing  a  statement  most 
favorable  to  the  appellants.  This  plea,  in  substance,  alleges, 
that  whilst  the  boat  was  on  the  St.  Louis  dry-dock  for  repairs, 
the  workmen  unnecessarily  and  improperly  made  a  fire  in  the 
stove,  and  unnecessarily  and  improperly  placed  and  spread  a 
large  quantity  of  picked  oakum  near  to  the  said  stove,  by  means 
of  which  the  risk  of  firing  the  boat  was  increased,  and  whilst  in 
this  situation  the  loss  happened.  The  defense  is  designed  to 
embrace  a  mere  variation  or  increase  of  risk,  and  a  loss  during, 
but  not  the  consequence  of  such  increase  or  change  of  risk. 
We  are  not  disposed  to  deny  the  general  proposition,  that  a 
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rariation  or  increase  of  risk  will,  in  some  cases,  perhaps  in  all 
cases  where  such  increase  of  risk  is  the  cause  of  loss,  discharge 
the  underwriters.  It  is  upon  this  principle  that  a  loss  from 
deviation  falls  upon  the  owners.  It  is  because  such  variation  is 
ugainst  the  letter  or  the  intent  of  the  policy.  Thus,  in  the  case 
of  an  insurance  against  fire  on  land,  the  house  insured  is  de- 
scribed in  the  poHcy  as  a  brick  house  separate  and  apart  from 
other  buildings,  covered  with  tin,  etc.,  and  the  insured  builds  a 
frame  house  immediately  in  contact  with  the  house  insured. 
The  frame  building  takes  fire,  and  the  fire  is  communicated  to 
the  house  insured.  Here  has  been  an  increase  of  risk,  by  the 
act  of  the  insured,  against  the  obvious  intent  and  meaning  of 
the  policy,  and  the  underwriters  might  well  claim  an  exemption 
from  such  losses:  Stetson  v.  MassachiLseUs  Mutual  Fire  Insurance 
Company,  4  Mass.  330  [3  Am.  Dec.  217].  So  also,  where  an  in- 
surance is  effected  on  a  voyage,  the  termini  of  which  are  des- 
ignated in  the  policy,  a  deviation  from  the  usual  course  of  such 
voyages  discharges  the  underwriters,  upon  the  principle  that 
the  risk  is  varied,  whether  increased  or  not,  and  is  not  the  same 
contemplated  by  the  parties. 

Admitting  this  general  principle,  we  are  yet  constrained  to 
view  the  additional  plea  as  a  mere  plea  of  negligence,  and  that 
it  does  not  contain  the  allegations  necessaiy  to  bring  it  within 
the  class  of  cases  in  which  a  variation  of  risk  is  admitted  to  be 
a  good  defense.  The  plea  alleges  negligence  and  misconduct, 
setting  forth  the  circumstances  in  which  that  negligence  con- 
sisted. It  avers,  that  whilst  the  boat  was  on  the  dry-dock,  the 
workmen  engaged  in  making  repairs,  unnecessarily  and  im- 
properly made  a  fire  in  the  stove,  and  unnecessarily  and  im- 
properly spread  picked  oakum  near  said  fire,  and  that  this 
enhanced  the  risk  of  setting  fire  to  the  boat.  Had  the  plea 
alleged  that  the  boat  was  unnecessarily  and  improperly  placed 
on  the  dock,  and  that,  whilst  in  that  situation,  the  workmen 
tmnecessarily  and  improperly  built  a  fire,  etc.,  it  might  have 
been  regarded  as  of  the  character  designed,  and  the  defendant 
must  have  taken  issue  upon  it,  or  set  up  a  special  custom,  au- 
thorizing the  boat  to  be  placed  upon  such  dock.  As  it  is,  it 
is  difficult  to  distinguish  it  from  a  special  plea  of  negligence,  and 
therefore  involves  the  same  question  heretofore  considered. 

As  the  declaration  contained  no  averment  that  the  boat  was 
competently  provided  with  master,  officers,  and  crew,  and  the 
defendant's  demurrer  reached  back  to  the  declaration,  the  judg- 
ment upon  the  demurrers  should  have  been  for  the  defendant. 

Am.  Dso.  Vol.  ZLI— 48 
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The  judgment  of  the  ouooit  oourt  ie  thevaf  oie  levereed,  and 
the  cause  remanded. 

KiouamoB  nr  Bmfuwtmb  ov  AanmiD^  hj  wbloh  the  Ion  is  oBoted,  is  im 
d^MMetoan  Mtkm  on  the  pdlipyt  Perrim  ▼.  ProieeUtm  In$.  Cb.9  S8  Am.  Dea. 
028.  LoM  ocioa<i(OPi»d  by  nei^aol  to  omploy  a  pOot^  disohaigw  the  inannn 
wh«i  the  loM  WM  tlie  diveot  and  ImiiMidfato  oouMqanoo  of  the  aegleol^  ho* 
not  otherwiaes  MeMUlm  t.  CTWoa  /at.  Cb.»  S8  Id.  112;  and  tee  WiUt^  r. 
Ooetm  /at.  Co.,  Id.  fiOB. 

CoMPmniT  Obbw  n  EanonnAL  so  SaawoasHDnBi  of  a  veHel,  bat  the 
wanaaty  of  ■eewort'htiw  ie  not  btoken  by  the  nooeeional  eheenoe  of  a  eea- 
men  or  deek  hand  upon  othw  datiee  oonneoted  with  the  Toyage:  OaUwdl 
T.  Wett&m  Jf.  S  F.  ikt.  Cb.^  86  Am.  Dee.  M7»  and  a  ▼eaael  need  not  be 
oAoaved  and  «— **^  wfami  ahe  la  laid  up  fai  port;  and  the  faot  that  ahe  la 
withoat  a  omr  at  aneh  a  tfane  doea  not  vander  her  unaeaworthy,  aa  at  ta 
afraid  the  InaBnaeas  B«0  T.  W.  M.  S  F.  I.  Oa..  nU.  4B^ 
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King  v.  Ghasb. 

[15  Nkw  Hampihzbb,  0.] 
VSBDXOT  AlTD  JXTDaMRNT  ABB  PlEADABLB  IK  BaB,  OB  AdMISSIBLS 

XH  Etidsnob,  if  there  ia  no  opportunity  to  plead  them,  in  a  subsequent 
action  between  the  same  parties  or  their  privies  for  the  same  cause,  and 
In  either  case  are  conclusive. 

Btidihob  Aliundb  is  Admissiblb  to  Show  What  was  thb  Mattxb  Tried 
in  a  former  snit^  the  judgment  in  which  is  offered  in  evidence  in  a  sub- 
sequent Buit»  if  that  fact  does  not  appear  from  the  record. 

JxmauEST  IS  Ck>N€LnsivB  only  on  the  Matteb  Dibectly  in  Issub  in  that 
suit  when  offered  in  evidence  in  another  suit,  and  the  matter  in  issue, 
under  this  rule,  is  that  upon  which  the  plaintiff's  action  proceeds  and 
which  is  controverted  by  the  defendant's  pleadings,  and  does  not  include 
facts  offered  in  evidence  and  controverted  on  the  trial  but  not  directly  in 


JVDOlfXNT  AND  VbBDICT  IN  TBOYEB  ABB  CONCLUSIVB  AS  TO  TiTUI   tO  ths 

goods  claimed  in  another  action  for  the  same  goods,  where  it  is  shown 
by  parol  that  the  question  of  title  was  the  only  matter  in  issue  before 
the  jury. 

Validity  ow  Mobtoaob  Otfbbbd  as  Evidenob  of  Plaintiff's  Titlb  a 
Tboveb  is  not  in  Issue,  though  it  is  shown  by  parol  that  it  was  the 
only  question  submitted  to  the  jury,  and  that  they  found  the  mortgage 
fraudulent,  and,  therefore,  a  judgment  and  verdict  for  the  defendant  in 
that  suit  are  not  admissible  in  evidence  in  another  action  between  the 
same  parties  for  other  goods  claimed  under  the  same  mortgage. 

Sbxeiff  is  Liable  fob  Acts  of  his  Deputy  in  attaching  property. 

Jvdombnt  in  Favob  of  Deputy  Sheriff  is  Conclusivb  EviDBiroB  fob 
Shbbiff  in  a  subsequent  action,  where  both  actions  are  for  the  seizure 
of  the  same  goods. 

iBiflPABS  for  taking  and  carrying  away  certain  hay  and  f od- 
dor.    The  defendant  was  a  sheiiff,  and  the  trespass  complained 
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of  was  for  a  seiztire  of  the  goods  in  question,  hy  one  of  his 
deputies,  under  an  attachment  against  one  Oliver  King.  The 
plaintiff  claimed  the  goods  under  a  mortgage  from  King,  which 
was  offered  in  evidence.  The  defendant  claimed  that  the  mort- 
gage was  fraudulent,  and  offered  in  evidence  the  record  of  a 
certain  action  of  trover  brought  against  the  deputy  for  seizing 
certain  oats  claimed  by  the  plaintiff  under  the  same  mortgage, 
in  which  action  the  defendant  had  verdict  and  judgment  there- 
on, which  had  been  satisfied.  The  defendant  also  proved  by 
one  of  the  jurors  in  the  former  action,  that  the  validity  of  the 
mortgage  was  the  only  question  submitted  to  the  jury,  and  that 
they  found  it  fraudulent.  The  record  was  objected  to,  and  evi- 
dence was  introduced  showing  that  a  review  of  the  former 
action  had  been  brought  and  was  still  pending,  but  the  record 
was  admitted.  The  jury  were  instructed,  that  if  they  were  sat- 
isfied that  the  mortgage  was  passed  upon  and  pronounced 
fraudulent  in  the  former  action,  and  that  the  verdict  was  still  in 
force,  they  might  consider  that  fact  evidence,  but  not  conclu- 
sive, that  the  mortgage  was  fraudulent.  Verdict  for  defendant, 
and  motion  for  a  new  trial. 

E.  L,  Gushing  and  HvJbbard,  for  the  defendant. 

Vase  and  Edwards,  for  the  plaintiff. 

By  Court,  Pabkeb,  G.J.  A  verdict  and  judgment  between  third 
persons  may  be  offered  in  evidence  by  way  of  inducement,  or  to 
establish  a  collateral  fact:  Greenl.  Ev.  564.  In  those  cases  it  is 
only  by  way  of  proof  of  the  fact  tried  or  found.  And  if  that  mat- 
ter does  not  appear,  by  reason  of  the  generality  of  the  pleadings, 
it  may  be  made  certain  by  evidence  aliunde:  Parker,  Adm'r,  v. 
Thompson,  3  Pick.  429.  When  thus  offered,  it  is  usually  conclu- 
sive evidence  of  the  fact  established  by  it,  and  no  more:  See  1 
Stark.  Ev.  183-187.  A  verdict  and  judgment  may  be  used  as 
evidence  between  the  same  parties  and  their  privies,  as  a  bar,  in 
another  action  for  the  same  cause.  The  matter  may  be  pleaded, 
if  there  be  an  opportunity  to  plead  it.  When  thus  pleaded,  it 
is  conclusive.  And  where  there  is  no  opportunity  to  plead  the 
judgment  in  bar,  it  may  be  given  in  evidence,  and  is  equally 
conclusive  of  the  matter  which  is  established  by  it:  Dame  v. 
Wingate,  12  N.  H.  291. 

There  are  cases  which  hold  that  it  may  be  evidence  between 
the  parties  when  offered  as  a  bar,  but  not  conclusive  evidence< 
See  Kinnersiey  v.  Orpe,  Doug.  617.  But  this  can  not  be  sup- 
ported upon  principle.    The  operation  of  such  a  rule  would  be 
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to  auiborize  ibe  introduction  of  the  Terdict  of  one  juiy  in  eyi- 
dence,  not  to  show  that  the  matter  in  question  had  been  tried 
and  settled,  but  to  influence  the  minds  of  a  jury,  haying  a  sim- 
ilar question  before  them,  to  find  the  fact  in  the  same  way  that 
the  former  jury  found  it — ^upon  the  faith  that  the  first  jury  were 
capable,  and  duly  investigated  the  subject  upon  competent 
proofs,  and  therefore  probably  found  the  fact  correctly.  It  ia 
quite  erident  that  the  weight  to  be  given  to  it  in  that  view  is 
entirely  uncertain.  In  order  to  understand  its  true  value,  and 
the  weight  which  ought  to  be  given  to  it  in  establishing  the 
matter  in  question  and  upon  trial,  the  capacity  of  the  former 
jurors  should  be  shown,  and  the  manner  of  the  trial,  that  it 
may  appear  how  distinctiy  the  proofs  and  arguments  were  laid 
before  them.  The  proofs  themselves,  and  the  arguments  used 
on  the  former  trial,  should  also  be  shown;  for  otherwise  the 
second  jury  could  not  know  whether  the  case  was  fully  con* 
sidered.  And  to  all  these  there  should  be  added  a  statement  of 
the  grounds  upon  which  the  former  jury  proceeded  in  making 
up  their  verdict.  It  is  only  upon  evidence  of  this  character  that 
the  jury,  to  whose  consideration  the  verdict  and  judgment  are 
offered  as  a  matter  of  evidence  which  should  have  some  influ- 
ence in  determining  the  disputed  fact,  can  have  any  reasonable 
idea  how  much  weight  they  ought  to  attach  to  it.  But  this  evi- 
dence they  can  not  have:  See  3  Stark.  Ev.,  1st  Am.  ed.,  1297; 
1  Ph.  Ev.,  5th  Am.  ed.,  823. 

If  a  verdict  and  judgment  are  admitted  as  evidence  of  any  mat- 
ter tried  and  found,  they  furnish  evidence  that  it  has  passed  in 
rem  judicatam.  11  so,  that  is  not  a  mere  matter  to  influence  a 
jury,  or  not,  according  as  opinion,  whim,  or  caprice,  or  even  as 
a  sound  judgment  respecting  the  competency  of  the  former  jury 
to  judge,  may  dictate.  As  a  mere  fact,  it  has  no  bearing  upon 
the  merits  of  the  case,  in  connection  with  other  evidence  of 
facts  to  show  the  truth  of  the  matter  previously  found;  because 
it  is  not  a  &ct  which  occurred  in  connection  with  such  other 
&ct8,  but  it  is  of  itself  a  conclusion,  or  result,  from  the  consid- 
eration, or  trial,  or  admission,  of  such  other  facts,  or  some  of 
them.  As  evidence  to  show  that  the  matter  in  controTersy  be- 
tween the  parties  has  been  considered,  setUed,  and  passed  into 
judgment,  it  is  conclusive. 

And  here  again,  if  from  the  general  nature  of  the  pleadings 
the  matter  which  has  been  tried  does  not  appear  upon  the  face 
of  the  record,  it  may  be  showu  l^  other  evidenoe:  Young  v. 
Black,  7  Cranch,  566,  567. 
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But  the  judgment  is  thus  conclusiTe  only  upon  the  matter 
which  was  directly  in  issue  upon  the  former  trial;  and  the  ques- 
tion arises,  what  is  to  be  understood  by  the  "  matter  in  issue"? 
The  Duche88  of  Mngstan'a  Case,  20  St.  Tr.  361,  furnishes  the 
rule.  It  has  been  repeatedly  sanctioned.  **  From  the  yarieiy 
of  cases  (said  Lord  Ohief  Justice  De  Grey,  in  that  case),  rela- 
tive  to  judgments  being  given  in  evidence  in  civil  suits,  these 
two  deductions  seem  to  follow  as  generally  true;  first,  that  the 
judgment  of  a  court  of  concurrent  jurisdiction,  directly  upon 
the  point,  is  as  a  plea,  a  bar;  or,  as  evidence,  conclusive  between 
the  same  parties,  upon  the  same  matter,  directly  in  question  in 
another  court;  secondly,  that  the  judgment  of  a  court  of  ezclu- 
elusive  jurisdiction  directly  upon  the  point,  is,  in  like  manner, 
conclusive  upon  the  same  matter,  between  the  same  parties, 
coming  incidentally  in  question  in  another  court,  for  a  different 
purpose.  But  neither  the  judgment  of  a  concurrent  or  exclu- 
sive jurisdiction  is  evidence  of  any  matter  which  came  collater- 
ally in  question,  though  within  their  jurisdiction;  nor  of  any 
matter  incidentally  cognizable;  nor  of  any  matter  to  be  inferred 
by  argument  from  the  judgment:"  8ee  Greenl.  Ev.  665;  1  Ph. 
Ev.  821;  Hale's  Com.  L.  88,  note.  All  are  agreed  in  the  rule, 
but  the  difficulty  lies,  in  its  application,  in  determining  what  is 
meant  by  a  judgment  directiy  upon  the  point:  See  1  Stark.  Ev. 
190;  BUchin  v.  GampbeU,  2  W.  Bl.  831;  MaUett  v.  Fxecrqft,  1 
Story,  474;  Wadleigh  v.  Vecuie,  3  Sumn.  166. 

Any  fact  attempted  to  be  established  by  evidence,  and  contro- 
verted by  the  adverse  party,  may  be  said  to  be  in  issue,  in  one 
sense.  As,  for  instance,  in  an  action  of  trespass,  if  the  defendant 
alleges  and  attempts  to  prove  that  he  was  in  another  place  than 
that  where  the  plaintiff's  evidence  would  show  him  to  have  been 
at  a  certain  time,  it  may  be  said  that  this  controverted  fact  is  a 
matter  in  issue  between  the  parties.  This  may  be  tried,  and  may 
be  the  only  matter  put  in  controversy  by  the  evidence  of  the 
parties.  But  this  is  not  the  matter  in  issue,  within  the  mean- 
ing of  the  rule.  It  is  that  matter  upon  which  the  plaintiff  pro- 
ceeds by  his  action,  and  which  the  defendant  controverts  by  hia 
pleadings,  which  is  in  issue.  The  declaration  and  pleadings 
may  show  specifically  what  this  is,  or  they  may  not.  If  they 
do  not,  the  party  may  adduce  other  evidence  to  show  what  was 
in  issue,  and  thereby  make  the  pleadings  as  if  they  were  special 

But  facts  offered  in  evidence  to  establish  the  ixiatters  in  issue, 
are  not  themselves  in  issue,  within  the  meaning  of  the  rule, 
although  they  may  be  controverted  on  the  trial.    Deeds  which 
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are  merely  offered  in  evidenoe  are  not  in  issue,  even  if  their 
authentidly  be  denied.  When  a  deed  is  merely  offered  as  evi- 
dence to  show  a  title,  whether  in  a  real  or  personal  action,  there 
is  no  non  est  fadum  inyolved  in  the  matters  put  in  issue  by  the 
plea  of  md  disseisin,  or  not  guilty,  which  makes  the  execution 
of  that  deed  a  matter  in  issue  in  the  case,  notwithstanding  the 
jury  may  be  required  to  pass  upon  the  fact  of  its  execution. 
The  verdict  and  judgment  do  not  establish  that  fact  the  one 
way  or  the  other,  so  that  the  finding  is  evidence.  The  titie  is 
in  issue.  The  deed  comes  in  controversy  directly  in  one  sense; 
that  is,  in  the  course  taken  by  the  evidence  it  is  direct  and 
essential.  But  in  another  sense,  it  is  incidental,  and  collateral. 
It  is  not  a  matter  necessary,  of  itself,  to  the  finding  of  the  issue. 
It  may  be  made  so  by  the  parties.  This  may  be  illustrated  by 
the  case  before  us.  Laying  out  of  consideration  the  question 
whether  this  is  a  case  between  the  same  parties,  the  former  ac- 
tion -was  for  taking  certain  oats.  The  matter  in  issue  vms  the 
titie  to  the  oats,  and  the  conversion  by  the  defendant  in  that 
ease.  Ui>on  that  the  jury  passed.  They  found  that  the  plaint- 
iff had  no  titie,  or  that  the  defendant  did  not  convert  them, 
which  may  be  involved  in  the  first.  It  may  be  shown  by  parol 
evidence,  if  necessary,  upon  which  ground  the  verdict  pro- 
eeeded,  and  it  appears  in  this  case  that  they  found  the  plaintiff 
had  no  titie.  The  conversion  by  the  defendant  in  that  case  was 
not  denied,  if  the  plaintiff  had  titie. 

That  matter  then  is  settied.  The  verdict  and  judgment  may 
be  given  in  evidence  in  another  action  for  the  oats  between  those 
parties,  and  is  conclusive.  But  that  is  the  extent  of  what  was 
in  issue.  It  appears  that  the  titie  set  up  in  that  case  was  by  a 
mortgage.  In  finding  that  the  plaintiff  had  no  titie,  the  jury 
must  have  been  of  opinion  that  the  mortgage  was  fraudulent. 
It  is  contended  that  this  was  in  issue  and  the  only  matter  in  is- 
sue. But  this  -WBB  only  a  controversy  about  a  piurticular  matter 
of  evidence,  upon  whidh  the  plaintiff  then  relied  U>  show  titie. 
If  that  was  the  only  matter  in  issue,  the  plaintiff  might  bring 
another  suit  for  those  oats  against  the  same  defendant,  and, 
relying  upon  some  other  titie  than  that  mortgage,  tiy  the  titie  to 
the  oats  over  again.  Can  he  do  so?  Clearly  not;  and  the 
reason  is,  that  it  is  his  titie  which  has  been  tried  and  he  is  con- 
cluded. The  titie,  however,  which  has  been  tried,  was  only  his 
titie  to  the  oats.  The  question  whether  the  mortgage  was 
fraudulent  came  up  only  incidentally,  hy  reason  of  his  relying 
on  that  as  his  titie.    But  the  mortgage  was  not  the"  matter  in 
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issue:  Ibums  t.  Ifima,  6  N.  H.  263  [20  Am.  Deo.  578].  And 
Trhile  the  finding  is  conclnsiTe  on  the  question  of  his  title  to  the 
oatSy  it  is  neither  oonclusiye,  nor  evidence  upon  anything  else, 
beeaose  nothing  else  was  in  issue. 

It  appears  from  this  that  it  is  important  to  apply  the  rule  to 
what  was  in  issue  in  the  action,  and  not  to  what  was  merely  in- 
cidentally in  controyersy  in  the  evidence.  It  is  important  for 
the  secuziiy  of  both  parties. 

In  this  case  there  might  be  no  great  mischief,  if  the  rule  was 
held  to  apply  to  the  matter  in  evidence,  instead  of  that  in  issue. 
The  controverqr  in  the  former  case  seems  to  have  been  simple. 
If  the  parties  were  the  same,  the  plaintiff  might  not  complain 
of  injustice  if  it  were  held  that  he  is  concluded  by  the  finding 
of  the  former  juzy ;  having  once  submitted  the  controversy  raised 
by  the  evidence,  whether  the  mortgage  was  fraudulent,  to  a  juiy, 
and  their  verdict  having  shown  that  they  must  have  so  found 
it.  But  the  principle  applicable  here  must  be  applied  in  other 
oases  where  the  matters  in  evidence  are  more  complicated,  and 
where  it  would  admit  of  more  doubt  how  the  jury  regarded  the 
evidence,  and  what  facts  they  actually  found.  The  rule  then 
would  have  to  be  confined  to  what  the  jury  must  necessarily 
have  found,  which  would  still  shut  out  as  evidence  a  great  many 
matters  actually  tried,  and  as  clearly  found  as  anything  found  in 
relation  to  this  mortgage;  or  it  must  in  many  cases  be  left  to  the 
testimony  of  the  jurors  what  facts  they  did  find,  which,  when 
applied  to  all  the  controverted  matters  of  evidence  arising  in  a 
cause,  might  lead  to  great  uncertainty  and  confusion.  On  the 
other  hand,  it  would  be  great  injustice  to  the  defendant  in  the 
former  action,  to  hold  that  the  matter  in  question  v^as  whether 
the  plaintiff's  mortgage  was  fraudulent,  or  not;  that  this  was 
tried  in  that  case,  and  not  his  title  generally;  and  that  the 
plaintiff  might  commence  another  suit  for  the  oats  and  set  up 
another  title,  because  no  other  title  except  the  mortgage  title 
had  been  tried.  The  title  to  the  property  now  in  question  has 
not  been  tried.  If  the  plaintiff  has  no  title  to  it  but  the  mort- 
gage, the  defendant  may  show  that  the  mortgage  was  fraudu- 
lent, by  the  same  evidence  by  which  that  matter  was  shown 
before. 

There  are  cases  which  conflict  to  some  extent  vrith  the  principle 
we  have  thus  stated;  some  of  them  holding  that  in  order  to  make 
a  record  evidence  to  conclude  any  matter,  it  should  appear  from 
the  record  itself  that  the  matter  was  in  issue,  and  that  evidence 
can  not  be  admitted  that  under  such  a  record  any  particular 
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matter  came  in  question;  while  others  maintain  that  a  former 
judgment  may  be  giyen  in  evidence,  accompanied  with  such 
parol  proof  as  is  necessary  to  show  the  grounds  upon  which  it 
proceeded,  where  such  grounds,  from  the  form  of  the  issue,  do 
not  appear  by  the  record  itself;  provided  that  the  matters 
alleged  to  have  been  passed  upon  be  such  as  might  legitimately 
have  been  given  in  evidence  under  the  issue  joined,  and  such 
that,  when  proved  to  have  been  given  in  evidence,  it  is  mani- 
fest by  the  verdict  and  judgment  that  they  must  have  been  di- 
rectly and  necessarily  in  question  and  passed  upon  by  the  jury: 
Jackson  v.  Wood,  8  Wend.  27;  Wood  v.  Jackstm,  8  Id.  9  [22  Am. 
Dec.  603].  While  on  the  one  hand  we  do  not,  with  the  su- 
preme court,  deem  it  essential  that  the  record  should  of  itself 
show  that  the  matter  was  in  issue,  in  order  to  make  the  deter- 
mination of  it  conclusive;  we  are  of  opinion,  on  the  other,  that 
the  general  principle  laid  down  in  the  court  of  errors  is  too 
broad,  in  holding  the  judgment  to  be  conclusive  upon  all  mat- 
ters which  might  legitimately  have  been  given  in  evidence  under 
the  issue  joined,  and  such  that,  when  proved  to  have  been  given 
in  evidence,  it  is  manifest  by  the  verdict  and  judgment  that  they 
must  have  been  directly  and  necessarily  in  question  and  passed 
upon  by  the  jury;  as  this  must  include  all  matters  which  came 
in  question  collaterally,  by  the  evidence  offered,  if  they  were  of 
Buch  a  nature  as  that  it  appears  the  jury  must  or  should  have 
passed  upon  them. 

Upon  the  remaining  point  we  are  of  opinion  that  there  is  suf- 
ficient priviiy  between  the  sheriff  and  his  deputy,  here,  to  make 
the  judgment  in  the  suit  against  the  deputy  evidence,  if  it  had 
been  upon  the  same  point  now  in  issue.  The  sheriff  is  responsi- 
ble for  the  acts  of  his  deputy  in  attaching  property.  The 
plaintiff  might  have  sued  the  defendant  for  the  act  of  Stebbins 
in  taking  the  oats.  But  he  had  the  right  also  to  sue  Stebbins 
himself,  and  this  he  elected  to  do.  Having  litigated  the  titie  to 
the  oats  with  him,  and  failed,  he  ought  to  be  precluded  from 
trying  the  same  matter  in  another  suit  against  the  defendant, 
on  the  ground  that  the  defendant  is  responsible,  and  that  he 
had  a  right  of  action  against  him  also:  1  Stark.  Ev.  192-196, 
sec.  61. 

Verdict  set  aside,  and  new  trial. 

FoaicxB  JunoMXHT,  AnMnaiBnjTr  akd  EtriOT  of,  m  a  plea  In  bar  or  m 
•vidance  under  the  general  iarae  in  a  subaeqnent  action  ln^lwaan  the  lama 
parfeiea:  See  E(utm€in  v.  Cooper^  26  Am.  Dec.  600,  and  note  thereto^  ooUeoting 
tlia  pnvioai  eaaea  in  this  aeriea  on  that  subject    See  alao  0«mm  ▼.  Dammm, 
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Id.  49;  WhiU  /.  Martin,  Id.  365;  Marsh  v.  Pier,  Id.  131;  Sunmer^.  Mw^fh^, 
27  Id.  397;  Gte  v.  WUlkmion,  Id.  628;  ^Toye*  ▼.  Evans,  Id.  579;  SeUnuM  ▼. 
BOipen,  29  Id.  524;  (TM  v.  Davis,  Id.  89;  ffanson  y.  Buekner,  Id.  401;  S^tei- 
ner  v.  ifoore,  30  Id.  155;  OUekrist  y.  ^o^,  34  Id.  469;  OarroU  t.  JbAfMcm,  35 
Id.  272;  Blaebmare  v.  Gr^(r>  36  Id.  171;  ^ToMm  ▼.  BlaiadtU,  Id.  331;  ^roim 
▼.  Ta/ifior,  37  Id.  618;  Fotm^  ▼.  Rwmmell,  38  Id.  594;  Lang  v.  Baugas,  Id. 
694,  and  the  notes  to  those  OMes  respectively.  As  to  the  admissibility  of  a 
Judgment  between  third  parties  as  evidence,  see  Vaughan  v.  PhAt,  17  Id« 
770;  Rkhardaan  v.  Hcbari,  18  Id.  70;  Garland  v.  i^tves,  15  Id.  756;  ^eHWDii 
V.  Lyean^  20  Id.  156;  Lawrence  v.  Hwni,  25  Id.  539;  Hooper  v.  Pair,  29  Id. 
268.  That  a  former  reoovery  is  oondosive  between  the  same  psrties  or  privies 
in  another  action  as  to  the  same  cause  of  action  or  defense^  is  held,  citing  the 
principal  case,  and  others,  in  G^roy  v.  Oillikm,  15  SL  461.  The  case  is  eited 
also  in  26  Me.  405.  See  also  Freeman  on  Judgments,  sea  284,  as  to  the  ad- 
missibility of  a  former  reoovery  in  evidence  nnder  the  general  issae. 

FoBMiB  JiTDOicxMT  CoNOLUsrvK  OKLT  A8  TO  Mattbbs  DnoBOTLT  in  issae  in 
former  suit*  snd  not  as  to  collateral  matters:  See  Manng  v.  Harris,  3  Am 
Dec;  386;  OoU  v.  Tracy,  20  Id.  110;  Wood  v.  Jackson,  22  Id.  603;  jBee^e  v. 
BuU,  27  Id.  150;  OarroU  v.  Johnson,  35  Id.  272;  Blachnore  v.  Gr^,  36  Id. 
171;  I^ason  v.  BlaisdeU,  Id.  331;  Brown  v.  Taylor,  37  Id.  618,  and  the  notes 
thereto.  The  principal  case  is  cited  as  an  aathority  on  this  point  in  Caper' 
ion  V.  Schmidt,  26  CaL  494^  and  iar  8mUh  v.  McCool,  16  WalL  661.  As  to 
what  is  to  be  deemed  to  be  the  matter  directly  in  issue,  within  the  meaning 
of  this  role,  the  cases  are  wide  asonder,  tha  principal  case  being  a  leading 
one  in  favor  of  the  restricted  role,  that  nothing  is  to  be  deemed  in  issae, 
though  controverted  upon  the  trial,  except  the  fact  or  matter  upon  which  the 
plaintiff's  action  proceeds,  snd  which  is  controverted  by  the  defendant's  plead- 
ing^t  Garwood  v.  Garwood,  29  Oal.  521;  Jackson  v.  IMge,  36  Id.  37;  Fulton 
V.  Hanhw,  20  Id.  486;  Smith  ▼.  McCocl,  16  WalL  463.  The  case  is  approved 
on  this  point  in  Taiylor  ▼.  Dustin,  43  K.  H.  493.  It  is,  however,  disapproved 
by  Mr.  Bigelow  in  his  work  on  estoppel,  p.  90,  note.  He  quotes  the  opinion  of 
Chief  Justice  Parker  at  length,  and  then  says:  "We  have  given  Chief  Justice 
Parker's  opinion  thus  fully,  that  the  reader  may  get  the  full  force  of  perhaps 
the  most  ably  considered  case  upon  that  side  of  the  question.  We  are  not, 
however,  convinced  by  the  learned  judge's  reasoning.  The  decision  is  not 
only  contrary  to  the  doctrine  of  other  cases  (Bissell  v.  Kellogg,  60  Barb.  617; 
Wood  V.  Jackson,  8  Wend.  9  [22  Am.  Dec.  603]),  but  an  examination  of  the 
rule  of  res  judicata  will  show  its  infirmity.  This  rule  is  baaed  on  the  ground 
that  there  has  already  been  a  fair  and  full  trial  of  the  matter,  which  one  or 
the  other  party  is  endeavoring  to  litigate  again,  and  the  reason  why  there  is 
no  estoppel  as  to  matters  not  necessarily  involved  in  the  deciuon  of  the  case 
is,  that,  from  the  very  fact  that  they  were  not  of  the  essence  of  the  action, 
they  would  not  require,  and  in  all  probability  did  not  receive,  that  searching 
examination  and  scrutiny  that  would  be  given  to  a  matter  in  issue,  the  decis- 
ion of  which  would  determine  the  case.  But  just  so  soon  as  any  matter, 
though  in  itself  alone  foreign  to  the  cause  of  action,  has  become  vital  to 
the  determination  of  the  case,  and  the  pivot  on  which  the  case  turns,  at 
that  moment  it  absorbs  within  itself  the  entire  case;  the  ground  of  action  is 
lost  in  it  for  the  time;  and  the  whole  force  of  evidence,  examination,  analysis, 
and  argument  is  directed  to  the  solution  of  the  issue  made  by  it.  The  main 
question  in  the  cause,  if  it  had  distinctly  arisen  alone,  could  not  have  reoeived 
a  more  thorough  investigation;  and  the  matter  itself,  thus  in  issue,  would 
oommand  as  careful  a  consideration  as  if  it  had  been  the  main  and  only  ques- 
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ti<m  in  oontroTeny."  The  author  then  proceeds  to  shofw  that  the  Talidity  of 
the  mortgage  in  the  principal  case  mast  have  been  as  thoroughly  litigated  in 
the  previous  action  of  trover  as  if  it  had  been  a  direct  suit  to  cancel  it,  and 
that  therefore  the  verdict  should  have  been  held  conclusive  on  that  point.  He 
observes,  however,  that  to  make  the  verdict  conclusive  upon  such  a  matter,  it 
should  clearly  appear  that  the  whole  case  turned  upon  it,  and  that  the  cause 
could  not  have  been  decided  in  the  same  way  on  other  grounds.  We  think, 
with  Mr.  Bigelow,  that  the  broader  rule  of  Wood  v.  JcKkaon,  22  Am.  Deo. 
603,  is  preferable  to  that  of  the  principal  case,  both  on  reason  and  authority. 
The  learned  author's  views  are  in  substantial  accord  with  those  expressed  by 
the  preecni  editor  of  this  series  in  Freeman  on  Judgments,  sees.  256,  257. 

ADMiBaTmLrrr  ov  Evidenob  Auuvde  to  Show  What  was  in  Issue  in 
former  suit  where  the  judgment  therein  is  relied  on  as  a  bar,  or  as  evidence 
in  another  suit:  See  Eatiman  v.  Cooper,  26  Am.  Deo.  600,  and  note,  collecting 
previous  cases.  The  doctrine  laid  down  in  King  v.  Ohctae,  on  this  point,  ia 
approved  in  Oraiy  v.  CfUUlant  15  SL  465;  Lyman  v.  Beeannon^  20  Mich.  470, 
and  though  there  aie  some  earlier  decisions  to  the  contrary,  the  rule  admit- 
ting evidence  aliunde  in  aid  of  the  record  in  such  oases  is  now  well  estab« 
lished:  Freeman  on  Judgments,  sec.  278. 

Shxbitf's  LiabiIiITT  iob  Dbfutt'b  Aois  ahd  DxFAiTim:  See  CampbeU  ▼. 
Pheipe,  11  Am.  Dec.  139,  and  note;  HomMtd  ▼.  ItroA^  2  Id.  438;  Qwham  v. 
QaU,  17  Id.  540;  JTaiuM  t.  lAndMy,  19  Id.  586;  Fanytke  v.  Wie,  20  Id.  218; 
Harringtan  v.  FWer,  36  Id.  719. 

Judgment  ts  Action  aaainbt  Deputt  Shebitt,  Ensor  of  in  Action 
AGAINST  Shebuf.— In  OampbeU  ▼.  Phe^,  11  Am.  Deo.  139,  it  is  laid  down 
that  a  sheriff  can  not  be  sued  Jointly  with  his  deputy  for  a  trespass  by  the 
latter,  because  they  are  not  joint  treapaasen,  and  tiiat  no  action  will  lie 
against  the  sheriff  for  such  a  trespass,  after  judgment  against  the  deputy  and 
execution  thereon.  Mr.  Bigelow  cites  the  principal  case  as  supporting  this 
view,  but  says  that  "Campbell  v.  Phdpe  has  lately  been  overruled  in  Massa- 
chusetts: EUioU  V.  Eayden,  104  Mass.  180;"  and  that  "the  supreme  court  of 
Connectiout  have  also  held  the  contrary  in  a  case  umilar  in  its  state  of  facts," 
citing  Morgan  v.  Chester,  4  Conn.  387,  and  Sheldony.  Kibbe,  3  Id.  214;  S.  C, 
8  Am.  Dea  176.  He  then  proceeds  to  say:  "As  a  question  of  principle, 
there  seems  to  be  much  difficulty  in  holding  that  a  judgment  against  the 
deputy,  in  a  suit  without  notice  to  the  sheriff,  should  conclude  the  principal. 
Judgments  are  oondusive  only  upon  parties  and  those  claiming  under  them. 
The  sheriff  is  nnther  the  same  party  as  hlA  deputy,  nor  is  he  in  privity  with 
him.  The  relation  between  them  seems  analogous  to  that  between  joint  and 
several  promisors  and  joint  trespassers:  Morgan  v.  Chester,  4  Conn.  387;  in 
which  case  the  judgment  against  one  does  not  extinguish  the  right  of  action 
against  the  rest:"  Bigelow  on  Estoppel,  62.  See,  on  this  point,  the  note  to 
Campbdl  ▼.  Phelps,  11  Am,  Dec  145.  Although  ihat  case,  as  shown  in  the 
note,  was  commented  on  and  distinguished,  in  Elliott  v.  Hoyden,  104  Mass. 
180,  it  can  not  be  accurately  said  to  have  been  overruled  by  it  as  stated  by 
Blr.  Bigelow.  The  cases  were  different.  In  EOioU  v.  Hoyden,  a  former  judg- 
ment against  a  deputy  sheriff  for  a  trespass  in  seizing  property  under  a  writ 
was  relied  upon  as  a  bar  to  a  subsequent  action,  not  against  the  sheri£^  but 
against  the  plaintiffs  in  the  writ»  for  the  same  trespass,  though  the  judgment 
was  unsatisfied,  and  it  was  held  to  be  no  bar.  It  is  true,  however,  that  there 
are  several  cases  in  other  states  which  are  in  direct  conflict  with  Cosnpbell  ▼ 
Phelpst  as  ahown  in  the  note  thereto. 
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Dow  V.  Sabgemt. 

[16  5KW  HAMPtHZSB,  116.) 

MoBiTQAOB  Qttks  bt  Bakkbuft  TO  BoNA  FiDB  Cbxditob,  opoii  his  ■oUd- 
itatioiiv  within  two  months  before  the  filing  of  a  petition  agunst  nioh 
bankrupt,  under  the  bankmpt  aet  of  1841,  is  not  void  as  being  made  in 
contemplation  of  bankruptcy,  where  the  bankmpt  testifies  that  thoogfa 
he  was  then  deeply  insolvent,  he  thought  himself  able  to  pay  his  debli» 
and  so  represented  to  the  creditor,  and  that  he  did  not  then  intend  or 
expect  to  be  thrown  into  bankruptcy. 

Wbtt  of  entry  to  recover  certain  land.  The  plaintiff  claimed 
under  a  mortgage  from  one  Curtis^  ezecnted  August  5, 1842. 
The  defendant  daimed  as  purchaser  from  the  said  Curtis'  as- 
stgnees  in  bankruptcy,  he  having  been  adjudged  a  bankrupt 
upon  a  petition  filed  against  him  by  his  creditors,  September  21, 
1842.  It  was  insisted  that  the  plaintiff^s  mortgage  was  void  un- 
der the  bankrupt  act.  The  bankrupt  testified  that  the  mortgage 
was  given  upon  the  solicitation  of  the  plaintiff  to  secure  a  cer- 
tain note;  that  he  was  deeply  insolvent  at  the  time,  but  sup- 
posed he  could  go  on  and  i>ay  his  debts,  and  so  represented  to 
the  plaintiff  and  other  creditors;  that  he  did  not  then  intend  to 
file  any  petition  in  bankruptcy,  or  expect  to  have  one  filed 
against  him,  and  that  before  the  petition  was  filed,  he  had  mort- 
gaged all  his  visible  property  to  different  creditors.  Yerdict  for 
the  plaintiff,  by  consent,  subject  to  the  opinion  of  the  court 
upon  these  facts. 

Pierce  and  Fowler ^  for  the  defendant. 

Perley  and  AinBUfortk^  for  the  plaintiff. 

By  Court,  Pabkeb,  C.  J.  By  the  second  section  of  the  act  of 
congress  to  establish  a  uniform  system  of  bankruptcy,  paoood 
August  19,  1841,  all  future  payments,  securities,  conveyances, 
or  transfers  of  property,  etc.,  made  or  given  by  any  bankrupt 
in  contemplation  of  bankruptcy,  and  for  the  purpose  of  giving 
any  creditor,  etc.,  any  preference  or  priority  over  the  general 
creditors  of  such  bankrupt,  and  all  the  payments,  conveyances, 
etc.,  made  or  given  by  such  bankrupt  in  contemplation  of  bank- 
ruptcy, to  any  person  not  being  a  b(mafide  creditor  or  purchaser, 
for  a  valuable  consideration,  without  notioe,  are  to  be  deemed 
utterly  void  and  a  fraud  upon  the  act;  and  the  assignee  in  bank- 
ruptcy is  entitled  to  claim  and  recover  the  same  as  part  of  the 
assets  of  the  bankrupt's  estate. 

The  mortgage  to  the  plaintiff  in  this  case  is  not  within  the 
condemnation  of  these  provisions.    It  does  not  appear  to  have 
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been  made  in  contemplation  of  bankmptcy,  and  the  plaintifl 
was  a  bona  fide  creditor,  who  could  not  have  had  notice  of  what, 
according  to  the  testimony  in  the  case,  did  not  exist.  The  sec- 
tion then  contains  two  provisos,  by  which  all  dealings  and 
transactions  by  and  with  any  bankrupt,  bona  fide,  made  and  en- 
tered into  more  than  two  months  before  the  petition  filed  against 
him  or  by  him,  shall  not  be  inyalidated  or  affected,  if  the  other 
party  to  such  dealings  had  no  notice  of  a  prior  act  of  bank- 
ruptcy, or  of  the  intention  of  the  bankrupt  to  take  the  benefit  of 
the  act.  These  provisos  certainly  do  not  operate,  of  themselves, 
to  avoid  any  transaction  between  the  bankrupt  and  third  per- 
sons, nor  do  they  bring  any  cases  within  the  condemnation  of 
the  previous  clauses.  Their  office  is  to  save  a  certain  class  of 
cases  from  the  operation  of  the  general  language  of  the  first  part 
of  the  section.  If  there  have  been  payments  or  conveyances 
by  a  bankrupt,  in  contemplation  of  bankruptcy,  and  for  the 
purpose  of  giving  a  preference,  and  still  the  other  party  acted  in 
good  faith,  without  any  notice  of  any  act  of  bankruptcy,  or  of 
the  intention  of  the  bankrupt  to  take  the  benefit  of  the  act,  and 
more  than  two  months  have  elapsed  before  a  petition  in  bank- 
ruptcy is  filed,  such  transactions  shall  not  be  invalidated  or  af- 
fected. What  has  been  received  by  a  party  in  good  faith,  with- 
out notice,  and  permitted  to  stand  so  long,  shall  not  be  avoided, 
notwithstanding  the  bankrupt  himself  had  bankruptcy  and  the 
benefit  of  the  act  in  his  contemplation. 
Judgment  for  the  plaintiff. 

CoNVBTANOB  IN  Ck>NTEMPLATioN  OF  BAiTKBrpvor  OT  Iniolve&oy,  whftt  lit 
8e6  the  note  to  DuUmey  v.  Hoffman,  28  Am.  Dec.  216.  See  alao  BtMer  ▼• 
Brtck,  39  Id.  768. 

Preferknck  of  Cbbditobs  bt  Insolvent  Dbbtor:  See  the  note  to  Oraw' 
ford  V.  Taylor,  26  Am.  Dec.  584.  See  also  the  cases  cited  in  the  note  to 
Dulaney  v.  Hoffman,  28  Id.  210;  and  Woodbury  v.  Bowman,  31  Id.  40;  An- 
deraon  y.  Ihdler,  36  Id.  290. 


New  Hampshire  Savings  Baistk  v.  Golcobd. 

[15  Nkw  HAMPsmsK,  119.] 
BuBETT  IS  Entitled  to  Appbofbiation  of  Ck>LLATEiuLL  Sboubitt,  held  by 
the  creditor  for  the  same  debt,  to  the  payment  thereof,  or  to  have  it  re- 
tained for  his  benefit  and  to  be  subrogated  to  the  creditor's  right  thereto 
if  ha  pa>'s  the  debt. 

BVBKTT  18  DUOHAROKD  BT  CbBDITOB'S  SuBBBNDBB  OF  COLLATBBAL  SBOOB- 

ITT  held  for  the  same  debt,  either  pro  tanto  or  entirely  aooording  to  the 
value  of  the  security,  if  surrendered  without  his  consent,  but  not  other* 
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wise;  nor  is  such  discharge  obviated  by  the  creditor's  taking  additional 
•areties  in  lieu  of  the  secarity  so  snrrandered. 
BuHiTT  IS  Releasid  bt  Cbbditor's  AooBFTDro  Intkbbst  in  Adyabgi 
beyond  the  day  of  payment  from  the  principal  debtor  without  the  sure- 
ty's assent,  there  being  no  evidence  of  any  reservation  of  a  right  to  sne, 
saoh  acceptance  of  interest  being  evidence  of  a  contract  to  delay. 

NsW  PBOMISK  bt  SuBBTT,  AJTKB  DiaOHABOB,   III  GoSVBIDKBaTION  OF  Fovlf 

BBA&AiYCS  for  a  definite  term,  to  be  holden  for  a  longer  period,  is  Innding 
and  waives  the  discharge,  thongfa  he  had  no  knowledge  of  the  matten 
discharging  him,  if  there  has  been  no  fraadnlent  oonoeabnent,  and  if  the 
principal  was  still  liable  when  the  new  promise  was  made. 

FOBBBABANOV  TO  PBOSBOCTB    ClAIM  WmOH  HAS  HO  LbQAL  FoUKDATIOX  IB 

not  a  good  consideration  for  a  promise. 

PAB910IPATION  OV  SUBXTT  IK  PAT1EBBT8  OV  IBTBRBST  HT  AJDTAKCB  fomisheS 

evidence  of  his  assent  to  the  agreement  for  delay  implied  from  sack  pay* 
mei&t. 
Niw  Pbomibb  bt  Sobbtt  aitbb  DmoBAxaM,  wrb  Ebowlbdob  of  the  futs 
discharging  him,  is  binding  without  any  new  consideration;  otherwise,  if 
he  hss  no  such  knowledge. 

Absumpsit  on  a  note  signed  by  one  Braokett,  as  principal,  and 
hj  the  defendant  and  others,  as  sureties.  The  note  was  dated 
August  17, 1837,  and  'wsa  payable  on  demand,  with  interest  after 
four  months.  There  was  an  indorsement  of  seveniy  dollars, 
principal  and  interest,  paid  in  advance  to  December  17,  1837, 
and  of  sundry  other  payments  of  interest  in  advance  up  to  April 
17, 1842.  There  was  evidence  that  when  the  note  was  made, 
Brackett,  the  principal,  deposited  with  the  plainti£b  as  collateral 
securiiy  a  note  for  the  same  amount  by  one  Leighton,  which  the 
plaintiffs  afterwards  surrendered  to  Brackett,  without  the  knowl- 
edge of  the  sureties,  in  consideration  of  the  signing  of  the  note 
by  two  additional  sureties.  A  by-law  of  the  bank  provided  that 
all  collateral  securities  should  be  kept  and  assigned  to  the  sure- 
ties upon  their  making  payment.  An  agreement  dated  April  17, 
1840,  was  made,  and  signed  by  Bracskett  and  the  defendant  and 
the  two  additional  sureties,  reciting  the  terms  of  the  note  and 
the  names  of  all  the  sureties,  and  the  payment  of  seventy  dollars, 
above  mentioned,  whereby  the  parties  agreed,  in  consideration 
of  forbearance  for  four  months,  to  be  bound  for  six  years  longer. 
Other  facts  appear  from  the  opinion.  The  jury  were  instructed 
substantially  in  accordance  with  the  doctrines  laid  down  in  the 
opinion,  except  that  it  was  left  to  the  jury  to  say  whether  the 
defendant  was  induced  to  sign  the  agreement  of  April  17, 1840, 
by  a  fraudulent  concealment  of  the  facts,  and  by  a  misapprehen- 
sion of  his  rights  and  liabilities.  Verdict  for  the  defendant 
Motion  for  a  new  trial  for  misdirection. 
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Ainsujorih  and  Perley,  for  the  plaintiff. 

Pierce  and  Fowler  y  for  the  defendant. 

By  Court,  Parkeb,  C.  J.    We  have  repeatedly  recognized  the 
rile,  originating  in  eqniiy,  but  now  generally  held  to  be  equally 
a  role  at  law,  that  a  binding  contract  for  farther  delay  of  the 
time  of  payment,  made  between  the  creditor  and  the  principal, 
without  the  assent  of  the  sureiy,  discharges  the  latter  from  the 
obligation  of  the  contract;  and  it  follows,  almost  as  a  matter  of 
course,  that  we  should,  so  far  as  we  may  consistently  with  the 
forms  of  proceedings  at  common  law,  apply  other  principles 
of  equity  which  regulate  the  relation  of  principal  and  surety: 
People  Y,  JanseUy  7  Johns.  887  [5  Am.  Dec.  276].    Among  these, 
as  we  haTe  had  occasion  to  notice  in  other  cases,  is  one  which 
requires  a  creditor,  who  has  an  obligation,  executed  by  principal 
and  surety,  and  who  has  also  a  collateral  security  from  the  prin- 
cipal, to  appropriate  the  avails  of  the  security  to  the  payment  of 
the  debt,  or  to  hold  it  for  the  benefit  of  the  surety,  who,  if  he 
pay  the  debt,  will  be  subrogated  to  the  rights  of  the  creditor. 
This  being  the  duty  of  the  creditor,  if  he  surrenders  such  collat- 
eral security  without  the  knowledge  of  the  surety,  the  latter  will 
be  discharged  entirely,  or  pro  tarUo,  according  to  the  value  of 
the  security  thus  surrendered:  Law  y.  Easi  India  Co,,  4  Yes. 
824;  Baker  t.  Briggs,  8  Pick.  122  [19  Am.  Deo.  811];  1  Story's 
Eq.  Jur.,  sec.  826;  McOoKum  t.  Einckley,  9  Yt.  147;  Bank  of 
Manchester  ▼.  BarUett,  18  Id.  816  [87  Am.  Deo.  694];  Command 
weaUk  ▼.  VanderAicey  8  Serg.  &  B.  467;  lAchJtenihaler  t.  Thomp^ 
aon,  18  Id.  167  [16  Am.  Dec.  681].    But  if  the  surety  assent  ta 
the  surrender,  it  will  not  affect  his  liability.    In  the  present 
case,  the  note  of  Leighton  was  given  up  without  the  assent 
of  the  detendant,  and,  upon  the  principles  above  stated,  he 
would  be  discharged  to  that  extent,  if  there  had  been  no  subse- 
quent transactions  affecting  his  liability.    It  is  true  that  other 
sureties  were  added  at  the  time  to  the  note  to  the  plaintiffs,  in 
lieu  of  the  collateral  security  which  was  surrendered.    But  this 
substitution  could  not  preclude  the  defendant  from  availing 
himself  of  the  discharge.    The  additional  security  thus  taken 
may  or  may  not  be  as  good  or  better  than  the  note  of  Leighton, 
which  was  surrendered.    But  it  is  not  a  security  of  the  same 
kind,  and  possibly  might  of  itself  be  found  objectionable,  aside 
from  the  surrender.    It  introduces  a  new  party  to  the  contract 
itself,  upon  which  the  defendant  was  surety;  and,  if  the  defend- 
ant is  not  discharged  thereby,  would  make  him  liable  either  aa 
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principal  in  relation  to  those  who  have  ihns  become  piomiaozB 
upon  the  note  without  hia  assent,  or  as  co-sureiy  with  them. 
If  the  new  signers  are  to  be  regarded,  as  they  appear  upon 
the  face  of  the  note,  as  co-sureties  with  the  sureties  who  orig- 
inally signed  it,  then  those  original  sureties  might,  on  a  fiiiliire 
of  the  principal,  derive  a  benefit  from  an  addition  to  the  num- 
ber of  those  who  were  to  bear  the  loss.  But  the  operation  of 
that  state  of  the  case  would  be  to  make  them  liable  to  an  action 
for  contribution  to  those  with  whom  they  never  consented  to 
associate  as  sureties.  If,  on  the  other  hand,  those  who  thus 
signed  as  sureties  upon  the  surrender  of  the  Leighton  note,  are 
to  be  regarded  as  the  sureties  of  all  who  signed  it  originally,  it 
places  the  original  sureties  "  in  communication''  with  the  new 
ones  in  the  character  of  principals;  a  relation  which  was  cer- 
tainly new,  and  might  not  operate  beneficially  to  them.  It  is 
not  quite  clear  that  the  original  sureties  might  not  say,  rum  in 
hascfcedera  venimuSy  and  claim  a  discharge,  because  other  sure- 
ties were  added  without  their  concurrence,  aside  from  their 
claim  to  a  discharge  on  account  of  the  surrender  of  the  Leigh- 
ton  note.  But  as  the  mere  addition  of  other  sureties  is  ordi- 
narily for  the  benefit  of  those  who  are  already  liable,  this  may 
deserve  further  consideration.  It  is  not  necessary  to  settie  it  at 
this  time.  The  reception  of  the  interest  in  advance,  at  several 
times,  furnished  evidence  of  a  contract  to  delay,  and  there  is 
no  evidence  of  a  reservation  of  a  right  to  sue  on  any  of  those 
occasions.  This  also  would  have  operated  to  discharge  the  de- 
fendant, if  without  his  assent,  and  there  had  been  no  subse- 
quent transaction  to  which  he  was  a  party:  Crosby  v.  WyaU,  10 
N.  H.  318. 

The  defendant,  however,  can  not  avail  himself  in  this  case  of 
any  of  the  principles  which  we  have  stated,  because  on  the 
seventeenth  of  April,  1840,  in  consideration  of  further  forbear- 
ance for  the  term  of  four  months,  he  agreed  along  with  others 
to  be  bolden  for  the  term  of  six  years  longer,  unless  the  note 
should  sooner  be  paid.  If  no  one  had  been  liable  upon  the 
note  at  that  time,  forbearance  to  prosecute  a  claim  which  had  no 
legal  foundation  would  not  have  constituted  a  sufiicient  consid- 
eration: Jones  V.  Ashbumham,  4  East,  464;  Wesi  v.  Ashdoum,  1 
Bing.  164;  GovM  v.  Armstrong,  2  Hall,  266.  But  if  the  defend- 
ant and  the  other  sureties  might  have  claimed  a  discharge  at 
this  time,  by  reason  of  the  previous  proceedings,  here  is  a  good 
consideration  for  the  promise  to  continue  liable,  because  Brackett 
was  not  discharged,  and  the  forbearance  is  to  be  granted  to  him 
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as  well  as  to  the  zest.  It  is  not  like  a  case  of  a  new  promise,  or 
acknowledgment  of  liaUlity,  without  any  consideration;  and 
we  are  of  opinion  that,  in  the  absence  of  any  fraudulent  conceal- 
ment, such  new  promise  must  be  held  to  be  binding,  even  if  the 
parties  hail  no  actual  knowledge  of  the  preyious  transactions 
which  operated  to  discharge  him.  Before  he  enters  into  a  new 
agreement  upon  a  new  consideration,  he  should  inquire,  at  the 
peril  of  being  held  thereby  to  have  waived  his  right  to  insist 
upon  the  discharge,  if  he  neglects  the  inquiry.  This  imposes 
no  greater  liability  upon  him  than  he  would  have  assumed  by  a 
promise  in  writing  to  be  holden  for  the  debt  in  consideration  of 
forbearance  to  the  maker,  if  he  had  not  previously  been  held  as 
surely.  And,  in  the  absence  of  fraudulent  concealment,  he  can 
not  daim  to  stand  in  a  better  situation  because  he  was  originally 
surely,  even  if  he  had  been  disohaiged. 

Again:  If  it  were  necessary  to  show  that  the  defendant  had 
knowledge  of  the  previous  surrender  of  the  securiiy,  of  the  ad- 
dition  of  the  new  sureties,  and  of  the  contract  for  delay,  in  order 
to  bind  him  by  the  new  promise,  there  is  sufficient  evidence 
upon  all  these  points  to  authorize  a  jury  to  find  such  knowl- 
edge. He  had  express  notice  of  the  addition  of  the  new  sure- 
ties, for  their  names  are  inserted  in  the  new  contract  as  signers 
of  the  note,  and  this  should  certainly  put  him  upon  inquiry 
how  this  happened.  If  he  had  made  such  inquiry,  he  must 
have  learned  that  they  were  substituted  instead  of  the  Leighton 
note,  which  had  been  surrendered.  The  new  promise  not  only 
contains  the  names  of  the  new  signers  to  the  note,  but  specifies 
that  seventy  dollars  had  been  paid  upon  it.  These  things  tend  to 
show  that  the  note  was  present  at  the  time,  or  at  least  iiiat  those 
who  signed  the  new  promise  had  probably  seen  it  after  the  new 
signatures  were  added,  and  before  the  last  promise  was  made. 
And  the  case  not  only  shows  that  along  with  the  indorsements 
of  the  seventy  dollars,  under  date  of  August  21, 1837,  there  was 
an  indorsement  of  the  interest  up  to  the  seventeenth  of  Decem- 
ber following;  but  it  shows  also  that  at  the  time  of  the  new 
promise  the  interest  was  paid  in  advance,  and  that  afterwards 
the  defendant  participated  in  such  payments;  all  of  which  fur- 
nishes evidence  of  Lis  knowledge  and  assent  to  what  had  been 
done,  and  to  that  mode  of  transacting  the  business;  and  if  he 
had  that  knowledge,  he  would  be  bound  by  the  new  promise 
without  any  new  consideration:  Ladd  v.  Kenney,  2  N.  H.  340  [9 
Am.  Dec.  77];  Whitney  y.  Abbot,  5  Id.  378;  ThomUm  v.  Wynn,  12 
Wheat.  183;  Hopkins  v.  lAsweU,  12  Mass.  52;  Martin  v.  Inger^ 

Am.  Dec.  Vol.  XLI— M 


690  State  v.  Fourth  N.  H  Turnpike.  [N.  H. 

8oU,  8  Pick.  1;  Creamer  y.  Perry,  17  Id.  832  [28  Am.  Deo.  297]; 
Hdyhew  v.  Crickett  elal,,2  Swans.  185. 

Without  knowledge  and  without  a  new  considezationy  the 
new  promise  would  not  be  obligatozy:  Farringkm  y.  Brown,  7 
N.  H.  271;  Woodman  v.  Eastman,  10  Id.  869;  Merrimack  Co. 
Bank  y.  Broum,  12  Id.  820;  Wesiy.  Jshdovon,  1  Bing.  161;  Ooodr 
ail  Y.  DMey,  1  T.  B.  712;  Piianan  on  Pzinoipal  and  Surety,  166. 
There  is  not  only  all  this  eyidenoe,  tending  to  show  a  knowl* 
edge  of  the  real  state  of  the  facts,  but  there  is  no  evidence  what- 
ever  of  any  concealment  on  the  part  of  the  plaanti£b.  There  is 
nothing,  tiierefore,  on  which  to  leave  a  question  of  fraud  to  the 
jury.    For  these  reasons  there  must  be  a 

New  trial.  

DnoHABQB  or  SuBirr  bt  bmuLOBKOB  to  Pumoipal  or  by  rdeMiqg 
Mooritias:  See  Tremper  y.  HemphiUj  81  Am.  Deo.  678;  Cooper  ▼.  Wikox,  82 
Id.  695;  CiiUum  v.  Emamiel,  84  Id.  757;  NeweU  y.  Homer,  85  Id.  415; 
Brinagar  y.  PhOlipe,  36  Id.  575;  Bank  of  Maneheater  y.  BarOeU,  87  Id.  596; 
OhiUon  y.  Rcbbhu,  Id.  741,  and  other  casee  referred  to  in  the  notea  to  thoee 
deoinoDS. 

SuBBOOATiov  or  SxTSBTT  Who  HAS  Paid  Debt,  to  seoorities  and  righti 
of  creditor:  See  Eddy  v.  Tnwer,  81  Am.  Deo.  261;  Ciiatim  y.  Sknammd,  84 
Id.  757;  PoU  y.  NcUhoM,  87  Id.  456,  and  the  notes  thereto. 

FoBBiASAVOi  A8  GoNsmxKATiON:  See  HorUm  y.  Oook,  86  Am.  Deo.  161« 
and  caaee  ooUeoted  in  the  note. 


^TATB    V.    FOUBTH     NeW    HaMPSHIBB     TuENFUO. 

[IS  Nbw  HAMMBnta,  in.] 
DocTBiNB  or  WAiyBB  or  Fobpbitubb  of  Chabtbb  of  a  oorporation  by  aab- 

sequent  legislative  acta  does  not  apply  where  by  the  terms  of  the  chartei 

the  franchise  absolately  determines  npon  failore  to  perform  oertain 

conditions. 
Forfbiturb    of    Chabtbb   of  Corpobation  must  bb  Bstabushbd  bt 

Judgment,  and  can  not  be  inquired  into  collaterally,  where  the  charter 

provides  that  certain  accounts  shall    be  rendered  to  the  legislature 

**  under  forfeiture  of  the  privileges  of  the  act  in  future.** 
State  Alone  can  Enforce  FoBFErruRS  of  Charter  for  Neglect  to 

^Iake  Returns  of  the  expenditures  and  profits  of  the  oorporation  as 

provided  in  such  charter. 
Legislature  may  Waive  Forfeiture  of  the  Charter  of  a  corporation 

for  breaches  of  the  conditions  upon  which  it  was  created,  by  subsequent 

acts  recognizing  its  continued  existence. 
Acceptance  by  Legislature  of  Subsequent  Accounts  of  Corporation 

Waives  Forfeiture  of  its  charter  for  failure  to  render  prior  accounts. 
Acr  Authorizing   Turnpike  Corporation  to  Alter   Koute  of  Road 

Waives  Forfeiture  of  its  charter  for  a  prior  neglect  to  render  accounts 

as  required  by  such  charter. 
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Infobmation  in  nature  of  quo  warrarUo.  The  queBtion  which 
axoae  on  demurrer  to  the  defendant's  rejoinder  was  as  to 
whether  certain  facts  stated  in  the  rejoinder  constituted  a 
waiver  of  forfeiture  of  the  defendants'  charter.  The  facts  suf- 
ficiently appear  from  the  opinion. 

Perley,  for  the  defendants. 

Walker,  aiiomey  general^  for  the  state. 

By  Court,  Gilchbist,  J.  The  charter  makes  it  the  duty  of 
the  corporation  to  lay  before  the  legislature,  at  the  end  of 
every  six  years  after  the  setting  up  of  any  toll-gate,  an  account 
of  the  expenditures  and  profits  of  the  road,  under  the  penalty 
of  forfeiting  the  privileges  of  the  act  in  future.  These  accounts, 
however,  were  not  submitted  until  the  years  1830,  1836,  and 
1842,  in  which  years  they  were  submitted  to  the  legislature, 
and  accepted  by  them  as  sufficient  and  satisfactory.  In  the 
year  1833  the  legislature  passed  an  act  authorizing  the  corpo- 
ration to  change  the  route  of  theirroad  in  certain  places.  These 
are  the  facts  laid  before  us,  upon  which  we  are  to  determine 
whether  the  defendants  are  now  an  existing  corporation.  The 
accounts  not  having  been  laid  before  the  legislature,  the  penalty 
of  forfeiture  was  incurred  in  terms.  But  the  subsequent  accounts 
were  accepted  by  the  legislature  as  sufficient  and  satisfactory, 
and  further  powers  were  conferred  upon  the  defendants  by  the 
act  of  1833.  Has  the  legislature  power  to  waive  the  forfeiture? 
And  if  it  has,  do  these  facts  amount  to  such  waiver  ?  These  are 
the  questions  presented  to  us  by  the  pleadings. 

The  doctrine  of  the  waiver  of  a  forfeiture  by  the  legislature 
by  subsequent  legislative  acts  does  not  apply,  if,  by  the  terms 
of  the  charter,  the  franchise  absolutely  determines  on  failure  to 
perform  the  condition;  for  as  in  such  case  the  corporation  has 
ceased  to  exist,  the  doctrine  of  waiver  is  inapplicable.  The 
charter  in  this  case  provides  that  the  accounts  shall  be  laid  be- 
fore the  legislature,  "under  forfeiture  of  the  privileges  of  the 
act  in  future."  The  meaning  of  this  is,  that  the  forfeiture  shall 
be  proved  in  the  regular,  legal  manner;  upon  the  institution 
and  prosecution  of  proceedings  in  the  established  course,  such 
neglect  of  this  duty  shall  be  cause  of  forfeiture.  It  probably 
would  not  be  competent  for  a  debtor  of  the  corporation,  when 
sued,  to  set  up  by  way  of  defense  that  the  charter  of  the  cor- 
poration was  forfeited,  unless  the  forfeiture  had  been  esta1> 
Ushed  by  the  judgment  of  this  court:  Chester  Glass  Go,  v. 
Dewey,  16  Mass.  102  [8  Am.  Dec.  128];  Bank  of  Niagara  v 
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Johnson,  8  Wend.  645;  The  People  t.  The  Manhattan  Co,,  9  Id. 
882.    That  is  a  matter  to  be  judicially  tried  and  determined, 
and  not  to  be  inquired  into  collaterally.    Where  a  charter  im- 
poses  the  duty  of  making  stated  returns  of  the  expenditures  and 
profits,  the  govemment  alone  can  enforce  a  forfeiture  for  a  neg- 
lect of  the  duty:  Peirce  ▼.  SomerswoHh,  10  N.  H.  369;  The  State 
T.  Garr,  6  Id.  367.    In  the  case  of  The  Bear  Camp  River  ▼.  Woodr 
man,  2  Greenl.  404,  the  charter  was  to  become  void,  if,  at  the 
end  of  one  year,  the  river  should  not  be  cleared  of  certain  ob- 
structions.   In  an  action  of  asawnvp&U  to  recover  tolls  of  the  de- 
fendant, he  offered  to  prove  that  the  removal  of  the  obstruc- 
tions had  never  been  effected;  but  the  evidence  was  rejected  at 
the  trial,  and  the  ruling  was  held  to  be  correct    This  case 
affords  a  strong  illustration  of  the  necessity  of  specific  judicial 
proceedings  for  the  purpose  of  causing  the  charter  to  be  de- 
clared forfeited.    And  in  the  case  before  us,  we  think  that  by 
the  omission  to  lay  the  accounts  before  the  legislature,  the  cor- 
poration did  not,  ipso  facto,  cease  to  exist,  but  proceedings  must 
have  been  instituted,  to  establish  the  fact  that  the  penalty  of 
forfeiture  was  incurred:  Bex  v.  Paamare,  3  T.  B.  244.    A  quo 
warranto  is  necessary  where  there  is  a  body  corporate  dsfado^ 
who  take  upon  themselves  to  act  as  a  body  corporate,  but,  from 
some  defect  in  their  constitution,  can  not  legally  exercise  the 
powers  they  affect  to  use:  Ashhurst,  J.    Ohancellor  Kent  says 
that  he  believes  there  is  no  instance  of  calling  in  question  the 
right  of  a  corporation,  as  a  body,  for  the  purpose  of  declaring  its 
franchises  forfeited  and  lost,  but  at  the  instance  and  on  behalf 
of  the  government:  Slee  v.  Bloom,  5  Johns.  Ch.  881.    In  The 
People  V.  The  Manhattan  Co.,  9  Wend.  882,  Mr.  Justice  Suther- 
land says,  ''where  the  corporation  expires  by  lapse  of  time,  it 
may  be  otherwise,  and  in  such  case  only."    A  corporation  may 
forfeit  its  franchises  for  misfeasance  or  non-feasance,  but  the  in- 
formation for  that  purpose  must  be  presented  under  the  author- 
ity of  the  state,  which  must  be  a  party  to  the  suit  and  a  party  to 
the  judgment  for  the  seizure  of  the  franchise:  The  Common- 
wealth  V.  Union  Ins,  Co,,  5  Mass.  230  [4  Am.  Dec.  50];  Rex  v. 
Amery,  2  T.  R.  615;  Vemm  Society  v.  HiUs,  6  Oow.  23  [16  Am. 
Dec.  429]. 

The  corporation,  then,  being  in  existence  in  the  year  1830,  did 
the  reception  of  the  accounts  and  the  passage  of  the  act  of  1833 
constitute  a  waiver  of  the  pre-existing  groimd  of  forfeiture,  so 
that  it  can  not  now  be  insisted  on  ?  It  is  said  expressly,  by  Par- 
sons, 0.  J.,  in  Commonwealth  v.   Union  Ins,  Co.,  6  Mass.  232 
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[4  Am.  Dec.  30],  that  the  commonwealth  may  waive  any  breaches 
of  any  condition,  expressed  or  implied,  on  which  the  corporation 
was  created.  The  surrender  of  a  charter  can  be  made  only  by 
some  solemn,  formal  act  of  the  corporation,  and  will  be  of  no 
avail  until  accepted  by  the  goyemment.  There  must  be  the 
same  agreement  of  the  parties  to  dissolve  that  there  was  to  form 
a  compact:  Morton,  J. ,  Boston  Glass  Manufactory  v.  Langdon^  24 
Pick.  53  [35  Am.  Dec.  292].  If  acts  of  the  legislature  recognize 
the  subsequent  and  continued  existence  of  the  corporation,  such 
recognition  will  be  a  waiver  of  a  forfeiture:  People  v.  Manhaitan 
Co.  In  the  case  of  People  v.  Kingston  TwmpUce  Co.,  23  Wend. 
193,  it  was  held,  that  an  act  extending  the  time  for  the  comple- 
tion of  the  road  was  not  a  waiver  of  breaches  of  conditions;  for 
such  was  not  expressly  declared  to  be  the  intent  of  the  legisla- 
ture, nor  was  the  intent  necessarily  to  be  implied  from  the  act. 
From  this  position  Mr.  Justice  Oowen  dissented,  and  held  that 
a  statute  expressly  giving  time  to  complete  the  road  was  equiv- 
alent to  a  renewal  or  confirmation  of  the  original  charter. 

In  the  present  case,  the  legislature  did  not  expressly  declare 
{hat  they  recognized  the  corporation  as  in  existence,  or  confirmed 
its  privileges,  but  we  think  no  other  construction  can  be  given 
to  their  proceedings.  It  is  a  reasonable  doctrine,  that  a  breach 
of  condition  may  be  waived.  It  is  an  important  element  in  the 
law  relating  to  landlord  and  tenant.  In  Ooodrigkt  v.  Davids, 
Cowp.  803,  Lord  Mansfield  observed  that  forfeitures  are  not 
favored  in  law,  and  where  the  forfeiture  is  once  waived,  the  court 
will  not  assist  it:  Coon  v.  BrickeU,  2  N.  H.  163;  Doe  v.  Pritch'- 
ard,  5  Bam.  &  Adol.  765.  There  is  as  much  reason  for  consid- 
ering the  acts  of  a  legislative  body  as  a  waiver  of  a  forfeiture,  as 
there  is  for  giving  that  effect  to  the  act  of  a  landlord.  The  state 
can  claim  no  exemption  from  the  ordinary  rules  which  govern 
contracts,  and  there  is  not  to  be  one  law  for  them  and  another 
for  private  persons.  The  legislature  accepted  the  accounts  laid 
before  them  in  1830,  and  the  subsequent  years,  as  sufficient  and 
satisfactory;  that  is,  they  were  satisfied  with  the  accounts  as  a 
sufficient  compliance  with  the  charter.  The  act  of  1833  is  an 
equally  clear  waiver  of  a  forfeiture.  Notwithstanding  what  had 
occurzed,  they  authorized  the  corporation  to  alter  the  route  of 
their  road.  The  act  is  susceptible  of  no  other  construction  in 
this  regard,  than  that  the  legislature  intended  to  waive  any  for- 
feiture consequent  on  the  prior  omissions  of  the  corporation. 
If  they  had  intended  to  insist  on  any  forfeiture,  the  act  certainly 
would  not  have  been  made.     The  act  was  intended  to  be  bene- 
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ficial  to  the  corporation.  But  it  would  not  hare  been  so  unlaaa 
thej  retained  Uie  other  corporate  powers  neceesazy  to  enaUe 
them  to  carry  into  effect  the  purposes  of  the  act  We  are,  there- 
fore, of  opinion  that  the  rejoinder  is  a  sufficient  answer  to  the 
replication,  and  that  upon  the  demurrer  there  must  be 
Judgment  for  the  defendants. 


FoRnxTuu  or  FBANcmn  or  Oostm^nov,  what  will  work,  and  how 
•nforoed:  See  MelnUn  y.  Ztmea9Ul$  etc  Co.,  84  Am.  Deo.  486;  BoeCon  OUm 
Mam^f.  y.  Lcmadim,  86  Id.  292;  Peopb  y.  Kingtikm  de.B.E.  Ca,  Id.  661; 
People  Y,  PhmtoB  Bank,  Id.  634;  SuUeY.BamkqfOhaHetitm,9^1d.lZ^wad 
oMee  cited  in  the  notes  to  thoee  deciaionM. 

Wazvib  Of  FoBnrroxa  or  CHAsna  or  Oobfobaxiov:  See  PeopU  ▼. 
Pkanix  Bank,  85  Am.  Deo.  634;  M^ford  de.  Oo.  y.  Brueh,  86  LL  79;  8km 
y.  BankqfChatUeUm,  39  Id.  185,  and  notei.^  In  OommomweaUk  r.J^nikMtm, 
Tun^rike  OorporaHan,  11  Cnah.  177,  a  oorpontion  oharter  wm  Adjndged  to 
be  forfeited  by  a  ^Unre  to  render  acooonti  as  required  therein,  and  a  solae- 
quent  act  of  the  legislatore  rDOognudng  the  oorpoiataon  was  held  not  to  be  an 
effbotoal  waiyer,  beoaose  after  that  act  the  neg^eot  to  render  aooonnts  oontia- 
ned;  which  was  held  to  distingaish  that  case  from  the  principal  case. 

Vauditt  OB  FoaniTUBB  ot  Gobfosatk  Qhabibb  oah  kot  bb  Oolls» 
nuxLT  IvQunuD)  nraot  Begents  y.  WUHame,  81  Am.  Deo.  72;  Mmm  ato> 
B.  B.  Oo.  y.  l%pion,  89  Id.  844;  Verwn  Boekty  y.  H9k^  16  LL  429l 


Johnson  v.  GmsHiNa 

[16  Nbw  Hakpsbibb,  306.] 

AmuAL  RiKimiHi  or  Gbnebal  Power  of  AppoumoNT,  bj  deed  or  will, 
eoiivei'ti  the  appointed  estate  into  assets  in  equity  for  the  payment  of  the 
appointor's  creditors,  whose  cUdms  take  preference  over  those  of  the  ap- 
pointee, and,  upon  a  bill  filed  by  the  creditors,  a  court  of  chanoery,  treait* 
ing  the  execution  of  the  power  without  jiroyiding  for  them  aa  a  fraud 
upon  them,  will  regard  the  appointor's  executor  or  the  appointee  as  a 
trustee  for  the  creditors,  and  subject  the  estate  in  his  hands  to  paymsnt 
of  their  claims;  but  the  court  will  not  interfere  if  the  power  has  not  been 
executed  and  if  no  act  has  been  done  indicating  an  intent  to  execute  it 

Power  or  Appointment  is  Deemed  General  for  the  purpose  of  subjecting 
the  estate,  after  appointment,  to  the  claims  of  the  appointor's  creditors, 
wheneyer  the  donee  may  appoint  to  whom  he  pleases,  althoag}i  he  can 
appoint  only  by  deed  or  will  to  take  e£F<tot  at  his  death,  and  can  not  ap- 
point to  any  use  in  his  life-time. 

Bill  filed  by  creditors  of  Theodore  Sheafe,  deoeaaed,  against 
the  defendant,  executor  of  the  said  deceased,  to  sabjeot  oertain 
property  in  his  hands  to  payment  of  their  churns.  Demuzzer  to 
the  bill.    The  opinion  states  the  case. 

Hatch  and  BarUeit,  for  the  plaintifis. 

E.  CuU8  and  James  Bell,  for  the  defendant. 
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By  Court,  Pabkeb,  0.  J.  Here  is  undoubtedly  a  trust  in  the 
hands  of  the  defendant.  And  the  statute  conferring  chancery 
powers  upon  this  court  gives  us  power  expressly  in  cases  of 
trusts.  The  jurisdiction  to  enforce  and  apply  the  trust  in  &yor 
of  those  legally  entitled  to  the  benefit  of  it,  seems  to  be  dear, 
and  is  not  denied  by  the  defendants:  Parsons  t.  Parsons,  9  N.  H. 
809  [82  Am.  Dec.  862].  If  the  creditors  are  entitled  to  relief, 
according  to  the  prayer  of  the  bill,  the  attempt  to  dispose  of 
the  property  without  providing  for  their  payment,  may  also  be 
treated  as  a  fraudulent  execution  of  the  power  vested  in  Theo- 
dore Sheafe  (he  having  undertaken  to  execute  it),  against  which 
this  court  should  grant  relief  under  its  equitable  juriadiotion 
in  cases  of  fraud:  Townshend  v.  Windham,  2  Yes.  sen.  1. 

The  bill  sets  forth  that  the  plaintiffs  are  creditors  of  Theodore 
Sheafe,  deceased;  that  Jacob  Sheafe,  the  father  of  Theodore, 
made  a  will,  by  which  he  gave  one  tenth  of  his  estate  to  Theo- 
dore; that  by  a  codicil  he  subsequently  altered  the  disposition 
of  that  part  of  his  estate,  and  directed  it  to  be  placed  in  the 
hands  of  ''his  executors,  in  trust,  to  appropriate  and  pay  over 
such  part  of  the  net  income,  rents,  and  profits  thereof,  at  such 
times,  and  in  such  manner,  as  said  executors  should  judge  proper, 
for  the  maintenance  of  his  said  son,  Theodore  Sheafe,  and, 
after  the  decease  of  said  Theodore,  to  pay  said  third  part  of 
the  residue  of  his  estate,  or  the  proceeds  thereof,  and  such  sur- 
plus rents,  income,  issues,  or  profits,  as  should  have  accumu- 
lated, and  should  then  remain  in  the  hands  or  possession  of 
said  executors,  to  the  use  and  benefit  of  such  person  or  persons 
as  his  said  son  Theodore  should  limit  and  appoint  by  his  last 
will,  or  other  writing  by  him,  signed  and  sealed  for  that  pur- 
pose, in  such  parts  or  parcels,  for  such  estates,  and  with  such 
lawful  restrictions,  conditions,  and  limitations  as  said  Theodore 
should  thereby  direct,  and  in  default  of  such  appointment,  then 
to  the  use  of  the  heirs  at  law  of  said  Theodore:  and  that  the 
same  should  be  paid,  assigned,  and  delivered  over  accordingly;" 
that  the  defendant  is  surviving  executor,  and  has  the  fund;  that 
the  executors  applied  so  much  of  the  income  as  was  necesaaiy. 
to  the  support  of  Theodore  Sheafe  during  his  life;  that  Theo- 
dore Sheafe  undertook  to  exercise  the  power  given  him  in  the 
will  of  Jacob,  and  by  his  will  made  a  disposition  of  the  prop- 
erty remaining,  directing  part  to  be  applied  to  the  payment  of 
certain  specified  debts,  and  the  remainder  to  be  distributed 
among  certain  persons  named,  making  no  provision  for  the  debts 
due  the  plaintifiis.    The  demurrer  admits  the  facts  set  forth. 
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The  question  is,  whether  the  plaintiffB  are  entitled  to  have  the 
trust  funds  applied,  so  far  as  maj  be  neoessaiy,  to  the  payment 
of  their  debts. 

It  appears  to  be  a  well-settled  principle  in  equity,  that  where 
a  person  has  a  general  power  of  appointment  over  property,  and 
he  actually  exercises  his  power,  whether  by  deed  or  will,  the 
property  appointed  shall  form  part  of  bis  assets,  and  be  subject 
to  the  claims  of  creditors,  in  preference  to  the  claims  of  the  ap- 
pointee: 4  Kent's  Com.  333,  6th  ed.  339.    The  principle  has 
been  impugned  in  some  cases,  and  doubts  expressed  whether  its 
original  introduction  into  the  equity  jurisprudence  was  well 
wartanted;  but  its  existence  as  a  part  of  the  system  of  equity  aa 
administered  in  England  for  a  long  period,  is  not  denied :  Lassdh 
▼.  CamwaUia,  2  Yem.  465;  Ibwnshend  y.  Windham,  2  Yes.  sen. 
1,  and  Shirley  y.  Lord  Ferrers,  there  cited;  Hwion  v.  Thye,  1 
Atk.  466;  Sainton  t.  Ward,  2  Id.  172;  Pack  y.  Baihurst,  3  Id. 
269;  Tnyaghton  y.  I^roughUm,  Id.  656;  Hearle  y.  Greenbank,  Id. 
697;  Thorpe  y.  OoodaU,  17  Yes.  888;  Barford  y.  Street,  16  Id.  135. 
And  we  see  no  reason  to  gainsay  the  soundness  and  justice  of 
it  as  aboye  stated.    Where  the  owner  of  property,  who  has  the 
right  to  dispose  of  it  in  such  manner  and  under  such  limitations 
as  he  pleases,  confers  upon  another  the  general  power  of  mak- 
ing such  disposition  of  it  as  he  pleases,  or,  in  other  words,  in- 
yests  him  with  all  the  attributes  of  ownership  oyer  it,  and  that 
other  accepts  the  power  thus  tendered  to  him,  and  undertakes 
to  exercise  dominion  oyer  the  subject-matter,  as  if  he  was  an 
owner;  the  original  proprietor,  haying  authorized  the  other  to 
treat  it  as  if  it  was  the  property  of  the  latter,  by  exercising  all 
the  power  oyer  it  which  he  could  exert  if  it  were  actually  his 
property;  and  he  haying  imdertaken  to  treat  it  as  if  it  was  his 
property,  by  making  a  disposition  of  it  under  such  a  power;  a 
court  of  equity  may  well  do  what  the  parties  haye  done,  that  is, 
treat  it  as  the  property  of  the  appointor,  and  make  it  subject  to 
the  incidents  attending  such  property.     The  court  in  such  case 
do  no  more  than  to  treat  it  as  the  property  of  the  party,  who,  by 
the  express  authority  of  the  owner,  has  the  power  and  right  to 
treat  it  as  if  it  were  his  property,  and  who  undertakes  so  to  do. 
The  court  does  not  interfere  unless  the  party  upon  whom  the 
power  has  been  conferred,  or  to  whom  it  is  tendered,  has  ex* 
ecuted  it,  or  done  some  act  indicating  an  intention  to  execute  it. 
This  is  also  settled:  Holmes  y.  Coghill,  7  Yes.  499, 508;  S.  0.,  on 
appeal,  12  Id.  214. 
It  has  been  said  that  this  distinction  is  a  nice  one,  and  not 
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▼eiy  satisfactoiy.  "  Why,"  it  is  remarked,  "when  the  party 
€!Z6cateB  a  power  in  &Tor  of  others,  and  not  of  himself,  a  conrt 
of  equity  should  defeat  his  intention,  though  within  the  scope 
of  the  power,  and  should  execute  something  beside  that  inten- 
tion, and  controxy  to  it,  is  not  very  intelligible:"  1  Story's  Eq. 
188»  note;  7  Yes.  499;  12  Id.  214  But  the  reasons,  as  it  seems 
to  us,  may  be  well  explained,  upon  the  principle  before  suggested. 
The  subject-matter  upon  which  the  power  is  to  act,  can  not  be 
treated  as  the  property  of  the  party  having  the  power  to  ap- 
point, until  he,  by  his  appointment,  acts  as  if  it  were  his  prop- 
erty. Where  the  owner,  by  some  instrument,  authorizes  another 
to  raise  a  sum  out  of  an  estate,  or  by  way  of  charge  upon  an 
estate,  and  to  dispose  of  it  to  such  uses  as  he  may  appoint, 
nothing  exists  in  the  nature  of  property  in  him,  or  which  can 
be  treated  as  such,  until  he  assents  to  what  has  thus  been  done, 
by  an  exercise  of  the  right.  Authorizing  a  party  to  create  a 
charge  upon  an  estate,  if  he  pleases,  does  not  of  itself  create 
one,  nor  giye  him  any  interest  in  it.  But  when  he  assents  and 
creates  the  charge,  within  the  terms  of  the  power,  if  the  power 
be  general,  he  has,  by  the  authority  of  the  owner,  exercised  all 
the  power  oyer  the  estate,  to  that  extent  that  an  owner  could 
do.  There  is,  then,  in  existence  a  fund  oyer  which  he  rightfully 
claims  and  exercises  dominion,  and  equity  interferes,  and  holds 
that  this  exercise  of  dominion  is  subject  to  the  ordinary  incidents 
of  an  exercise  of  dominion  over  property,  so  far  that  it  can  not 
be  giren  away  to  the  prejudice  of  creditors. 

In  seTeral  of  the  cases  cited,  the  fund  or  property,  which  the 
creditors  sought  to  appropriate  in  satis&ction  of  their  debts, 
was  created  only  by  the  execution  of  the  power,  but  the  same 
principle  is  applied  where  the  fund  or  property  upon  which  the 
power  is  to  act  is  already  set  apart  and  in  existence.  But,  in 
order  to  the  application  of  the  principle,  the  power  must  be  a 
general  power,  as  it  is  termed,  and  it  is  denied  in  this  case  that 
the  power  of  Theodore  Sheafe  was  such  a  power.  This  brings 
us  to  the  question,  what  is  to  be  understood  by  ''  a  general 
power." 

From  some  of  the  cases  it  might  be  inferred  that  a  general 
power,  within  the  meaning  of  tiie  rule,  existed  only  in  cases 
where  the  party  having  the  right  to  exercise  the  power,  might, 
at  any  time  after  it  was  conferred,  and  in  any  mode,  make  an 
appointment  for  his  own  use  and  benefit.  Such  a  construction 
18,  in  e£fect,  contended  for  in  this  case,  as  it  is  objected,  not 
only  that  Theodore  Sheafe  could  not  appoint  to  his  own  use,  in 
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his  life-time,  but  tbat  he  was  veBizicted  to  a  particular  mode  of 
exeoating  it,  to  wit,  by  deed  or  will.  The  authorities,  howsYery 
which  haye  been  cited  on  the  last  branch  of  the  defense,  do  not 
seem  to  sustain  the  objection.  The  power  may  be  general  in 
its  uses,  purposes,  objects,  and  effects,  notwithstanding  it  is  re- 
quired to  be  exercised  in  a  particular  way,  as  will  appear  from 
file  authorities  heraafter  dted.  Thus  an  attorney  is  said  to  ha^e 
a  general  power  to  convey  the  lands  of  his  principal,  notwith- 
standing the  law  requires,  in  order  to  a  valid  conveyance,  that 
it  should  be  by  deed. 

More  reliance  seems  to  be  placed  upon  the  other  position, 
that  Theodore  Sheafe  had  not  a  general  power,  because  he 
could  not  appoint  to  his  own  use,  or  the  use  of  any  one  to  take 
effect  in  his  life-time.  And  there  is,  in  the  language  of  some  of 
the  books,  matter  having  a  tendency  to  support  this  ground  of 
the  defense.  Thus  in  Jeremy's  Eq.  Jur.  377,  it  is  said,  "But 
it  is  still  to  be  remembered  that  the  power  of  appointment  must 
be  general,  or  such  as  he  may  execute  for  any  purpose  whatever, 
for  if  the  power  be  limited  in  any  such  manner  that  he  can  not 
by  execution  procure  the  benefit  to  himself,  there  is  no  pretense 
for  his  creditors  to  claim  it."  For  the  support  of  this  position, 
reference  is  there  made  to  2  Yes.  sen.  10,  which  is  the  case  of 
Lord  Ibwnshend  v.  Windham.  Other  books  hold  a  language 
somewhat  similar. 

The  language  of  Lord  Ohancellor  Hardwicke,  in  the  case 
cited  by  Jeremy,  if  taken  disconnected  from  the  facts  to  which 
it  refers,  would  undoubtedly  appear  to  sustain  the  principle  as- 
serted. He  refers  to  Shirley  v.  Lord  Ferrers,  1  Bro.  0.  0. 41,  and 
other  cases,  "  which  have  established  the  doctrine,  that  where 
their  is  a  general  power  of  appointment  of  a  sum  of  money  to 
charge  the  estate  of  a  third  person,  which  it  is  absolutely  in 
his  pleasure  to  execute  or  not,  he  may  do  it  for  any  purpose  what- 
ever, and  appoint  the  money  to  be  paid  to  himself  or  his  ex- 
ecutors, if  he  pleases."  And  he  then  proceeds  to  say:  "  If  he 
executes  it  voluntarily,  without  consideration,  for  the  benefit  of 
a  third  person,  this  shall  be  considered  as  a  part  of  his  assets, 
and  his  creditors  have  the  benefit  of  it.  Nor  does  it  differ, 
whether  it  is  a  power  to  charge  a  sum  of  money  on  land,  or  to 
create  a  chattel  interest  out  of  land;  for  it  will  depend  upon 
the  same  foundation,  provided  it  is  a  general  power,  which  he 
may  execute  for  any  purpose;  for  if  it  is  a  power  to  appoint  a  sum 
among  other  persons  who  are  at  all  described  by  the  power,  so 
that  it  is  not  absolutely  in  his  power  to  do  it  for  himself,  tbexe 
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ifl  no  pretense  that  his  creditors  could  haye  the  benefit  of  it:'' 
Lord  Toumshend  v.  Windham,  2  Yes.  sen.  1. 

But  it  is  perfectly  evident,  on  adverting  to  the  facts  of  the 
case,  that  the  lord  chancellor  was  then  considering  the  distino- 
tion  between  a  power  where  the  persons  or  objects,  in  whose  be- 
half, or  for  whose  benefit  the  appointment  was  to  be  made, 
were,  to  some  extent,  limited  or  restricted,  and  one  where  there 
was  no  limitation  in  this  particular.  If  the  party  having  the 
authority  is  restricted  as  to  the  objects  in  whose  &vor  the  ap- 
pointment is  to  be  made,  it  is  very  dear  that  the  power  is  not  a 
general  one  within  the  rule,  for  in  that  case  he  has  not  the  right 
to  act  as  if  he  was  the  owner.  The  restraint  precludes  him  from 
treating  the  subject-matter  as  if  it  was  his  property,  at  any  time. 
The  facts  of  that  case,  and  the  decision  upon  them,  show  con- 
clusively that  Lord  Hardwicke  is  not  to  be  understood  as  assert- 
ing that  it  is  necessary,  in  order  to  constitute  a  general  power 
within  the  meaning  of  the  rule,  that  the  appointor  should  have 
the  right  to  reduce  the  subjeci-matter  into  his  own  possession, 
or  the  right  to  appoint,  so  that  he  may  take  a  beneficial  use  of  it 
himself  in  his  life-time. 

The  bill  was  by  the  creditors  of  Joseph  Windham  Ash,  the 
testator,  to  have  an  account  and  satisfaction  out  of  his  assets. 
He  was  entitled  to  a  large  estate  for  life,  remainder  to  his  sons 
successively  in  tail,  remainder  to  his  nephew,  William  Wind* 
ham,  in  tail,  with  limitations  over.  Having  no  sons,  the  testa- 
tor executed  an  indenture  of  demise,  in  1784,  and  thereby,  in 
performance  it  was  said  of  certain  promises  made  before  the 
marriage  of  his  nephew  William,  let  him  have  possession,  imme- 
diately, of  part  of  his  estate,  without  paying  anything  for  it; 
but  William  covenanted  that  if,  by  the  testator's  death  without 
issue  male,  it  should  happen  that  William,  or  any  heirs  of  his 
body,  should  come  into  possession  of  this  estate,  he  would  per- 
mit such  person  as  the  testator  should,  by  deed  or  will,  in  his 
life-time,  appoint  for  that  purpose,  to  enter  and  receive  the  rents 
and  profits  of  the  estate,  for  as  long  a  time  as  William  should 
enjoy  it  in  the  testator's  life.  In  1742,  the  testator,  by  deed, 
directs  all  and  singular  the  lands,  etc.,  and  all  his  estate,  titie, 
right,  and  interest,  to  Y.  Comyns,  his  heirs,  etc.,  to  take  the 
profits  thereof,  from  and  immediately  after  the  death  of  the  tes- 
tator, in  trust  nevertheless,  to  and  for  the  sole  and  separate  use 
of  his  daughter  Catherine,  her  heirs,  etc.,  and  died  in  1746. 

''The  question  was,  whether  this  twelve  years'  interest  in 
Williams'  estate  was  part  of  the  assets  of  the  testator,  or  a  good 
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appointment  to  the  daughter."  It  is  apparent  from  the  state- 
ment of  that  case,  that  the  testator  had  no  power  of  appoint- 
ment, by  the  exercise  of  which  he  could  take  anything  to  his 
own  use  in  his  life-time,  for  the  exercise  of  the  power  was,  by 
the  terms  of  it,  to  become  operative  only  after  his  decease. 
There  was  no  attempt  to  support  the  bill  upon  any  property,  or 
right  of  the  testator,  prior  to  the  demise,  or  to  subject  the  prop- 
erty to  the  creditors  upon  any  other  ground  than  the  right  ot 
the  testator  under  the  power  of  appointment.  It  was  aigued 
for  the  plaintiffs,  that  this  was  part  of  his  personal  assets;  that 
a  general  power  was  so  considered  in  that  court,  if  executed 
without  a  valuable  consideration  (let  it  be  to  whatever  persons  or 
uses),  because  it  is  that  over  which  he  has  an  absolute  property, 
and  shall  not  therefore  give  away  from  his  creditors  after  lus 
death;  thatif  the  power  was  to  limit  only  to  particular  persons  or 
uses,  that,  when  exercised,  is  not  assets,  because  to  a  particular 
use,  etc. ;  that  no  power  could  be  more  general  than  the  one 
then  in  question,  as  to  persons  and  uses;  that  the  testator  might 
have  sold  or  mortgaged  this  projMrty,  though  he  could  not 
actually  enjoy  it  in  his  life;  and  that,  if  there  was  no  appoint- 
ment, it  would  have  gone  to  the  general  assignees  at  law  of  the 
testator,  the  old  ownership  resulting.  LasseUs  v.  Lord  Gam' 
waUiSf  2  Yem.  465;  Shirley  v.  Lord  Ferrers^  1  Bro.  0. 0. 41;  and 
Bainton  v.  Ward,  2  Atk.  172,  were  dted.  For  the  daughter,  it 
was  virged  that  this  being  to  arise  on  a  contingency  after  the 
testator's  death,  there  were  no  words  in  tiie  conveyance  reserv- 
ing the  estate  to  him,  nor  of  covenant  to  his  executors,  but 
merely  to  such  as  he  shall  appoint,  which  alone  made  it  differ- 
ent from  the  cases  cited,  and  that  if  there  was  no  appointment, 
it  could  not  devolve  on  his  personal  representatives. 

Lord  Hardwicke  said  it  was  insisted  for  the  plaintiffs,  that 
this  is  such  a  kind  of  interest  granted  as  the  testator  would  be 
entitled  to  the  benefit  of,  although  he  had  made  no  particulai 
appointment;  but,  on  consideration,  he  was  of  opinion  that 
without  making  a  particular  appointment,  neither  the  testator, 
nor  any  in  his  place,  could  have  the  benefit  of  this  covenant, 
that  no  action  of  covenant  could  have  been  maintained  by  the 
executors  of  the  testator,  upon  the  deed,  until  he  made  an  ap- 
pointment; that  when  the  testator  came  to  execute  the  power, 
and  nominate  an  appointee,  then  it  became  complete,  and  oper- 
ated as  a  grant  of  the  land,  for  that  chattel  interest,  to  take 
effect  out  of  his  remainder  in  tail,  from  that  time;  that  the 
meaning  was  to  leave  it  in  the  uncle's  power,  or  option,  to  makt 
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nse  of  ifc  or  not;  and  that  the  next  consideration  was,  supposing 
this  was  not  such  an  interest  as  could  take  effect  until  the  power 
was  executed,  and  that  without  partioolar  appointment  the  ex* 
ecutors  of  the  testator  could  hare  no  benefit,  whether  this  differs 
from  the  other  cases  on  the  execution  of  general  powers,  when 
executed  by  the  party,  as  Shvrley  y.  Lord  Ferrers^  and  others. 
And  then  follow  the  remarks  first  dted.    He  is  reported  to  haTa 
said,  subsequently,  in  the  same  case:  **  Here  the  testator  had  a 
power  to  appoint  the  benefit  of  the  covenant,  or  in  the  other 
light  this  chattel  interest  in  the  land,  to  take  effect  out  of  the 
remainder  in  tail,  generally  to  any  person,  or  to  take  it  to  him- 
self; he  appoints  it  not  to  himself,  but  merely  Tolnntaxily  to  a 
daughter,  to  take  effect  after  his  death,  as  it  could  not  be  other* 
wise;  in  respect  of  his  creditors  it  must  be  considered  as  pari 
of  his  estate  at  the  time  of  his  death;  he  having  executed  so  aa 
to  gain  the  interest  to  himself,  and  attempted  to  pass  it  at  the 
same  time  to  his  daughter,  the  court  will  not  suffer  it,  saying 
he  has  been  guilty  of  a  fraud  as  to  them,  being  indebted  at  the 
time/' .  Perhaps  there  maybe  some  error  in  the  language  of  this 
part  of  the  report,  as  it  is  dear,  not  only  from  the  statement  of 
the  case,  but  from  other  parts  of  the  opinion,  that  there  was 
nothing  that  the  testator  could  take  to  himself,  into  his  own 
possession,  in  his  life-time,  or  that  any  one  could  take  through 
him,  except  upon  his  appointment,  to  take  effect  after  his  de- 
cease.    If  the  language  quoted  was  used.  Lord  Hardwioke,  by 
the  words,  **  take  it  to  himself,"  could  only  have  intended  that 
he  might  appoint  it  to  such  use  after  his  decease  as  be  should 
by  some  other  instrument  direct,  which  would  not  affect  the 
principle  of  the  case. 

The  decision  was  in  favor  of  the  creditors,  and  the  case  is 
therefore  a  direct  authority  against  the  objection  urged  in  behalf 
of  the  defendant,  for  the  reason  before  stated,  that  it  shows  that 
it  is  not  essential,  in  order  to  constitute  a  general  power,  that 
the  party  should  have  the  right  to  make  a  disposition  which  will 
take  effect  immediately,  or  even  one  through  which  he  may  re- 
ceive anything  to  his  own  use,  in  his  life-time.  A  power,  then, 
is  general  or  not,  within  the  meaning  of  the  rule,  according  to 
the  persons  or  uses  to  which  the  property  may  be  appointed 
under  it,  and  not  according  to  the  time  when  its  exercise  takes 
effect  in  possession,  or  the  instrument  by  which  its  exerdse  is  to 
be  manifested. 

We  are  satisfied  that  if  the  prindple  is  once  admitted,  it  must 
lead  to  this  result.   To  hold  that  creditors  sbould  comein.  where 
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the  party  had  a  power  to  diapoae  of  the  estate  to  whom  he 
pleased,  taking  effect  in  his  life-idme,  and  that  they  were  ahni 
out  if  the  power  extended  only  to  dispose  of  the  estate  as  ha 
pleased,  taking  effect  at  his  decease,  would  be  making  a  distinc- 
tion without  any  sound  difference,  and  we  should  come  to  such 
a  conclusion  only,  upon  finding  that  we  were  thus  limited  by 
the  authorities.  If  a  party  may  by  will  or  deed  dispose  of  prop- 
erty to  whom  and  for  such  uses  as  he  pleases,  to  take  effect  at 
his  death,  and  may  thus  apply  it  to  the  payment  of  his  debts, 
or  direct  any  other  disposition  to  be  made  of  it,  he  has  as  great 
a  power  of  disposal  as  he  has  oyer  his  own  estate,  to  take  efEeot 
at  the  same  time;  and  having  undertaken  to  exercise  the  author- 
ity, it  may  well  be  treated  as  a  part  of  his  estate,  upon  his  de- 
cease, so  far  as  to  require  that  he  should  first  provide  for  his 
debts  out  of  it;  and  if  he  fails  so  to  do,  equity  may  apply  it  as 
a  part  of  his  estate,  so  far  as  it  is  necessary  for  that  purpose. 
Undertaking  to  exercise  a  power,  which  authorized  him  to  ap- 
propriate the  property  to  the  payment  of  his  creditors  by  a  men 
gift  or  legacy,  without  making  provision  for  them,  is  a  fraud 
upon  them.  It  is  no  answer  to  this  to  say,  that  the  property  is 
a  part  of  the  estate  of  Jacob  Sheafe,  and  that  Theodore  Sheafe 
had  merely  a  right  to  designate  what  disposition  should  be  made 
of  it  upon  his  decease.  That  unlimited  right  of  disposition, 
with  the  act  of  Theodore  in  exercise  of  it,  makes  it  piurt  of  his 
estate. 

It  but  serves  to  confirm  this  view  of  the  matter,  in  this  par- 
ticular case,  that,  by  the  will  of  Jacob  Sheafe,  if  Theodore 
failed  to  act  upon  his  power  of  appointment,  the  property  was 
to  be  distributed,  on  the  decease  of  Theodore,  among  Theodore's 
heirs  at  law.  That,  however,  would  not  have  authorized  the 
creditors  to  interfere  with  it,  had  Theodore  declined  to  exert 
his  power  over  it,  as  it  would  then  have  passed  to  his  heirs  by 
the  will  of  Jacob  Sheafe  alone,  and  they  would  have  taken  as 
legatees  under  the  will.  If,  on  account  of  the  phraseology  to 
which  we  have  adverted,  in  the  case  of  Lord  Toumahend  v.  Wind- 
ham y  2  Yes.  sen.  1,  any  further  authority  is  desirable  in  sup- 
port of  the  principle  which  we  have  deduced  from  that  case, 
relative  to  tbe  construction  of  the  term,  "general  power,"  it 
may  be  found  in  Jenney  et  aL  v.  Andrews  et  al.,  6  Madd.  Gh. 
264,  in  which  it  was  held,  that  where  a  party,  having  a  power  of 
appointment  over  money,  to  be  executed  only  by  will,  made  his 
will,  disposing  of  the  property,  and  then  became  bankrupt,  and 
afterwards  obtained  his  certificate,  and  died  without  revoking 
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his  will,  the  appointee  by  the  will  was  a  trustee  for  the  credit- 
ors of  the  bankrupt,  who  became  such  after  he  had  obtained  his 
certificate. 

The  facts  of  the  case  were,  that  by  a  settlement  in  April,  1808, 
made  previously  to  the  marriage  of  Henry  Humphries,  and  Jane 
his  wife,  a  moiety  of  five  thousand  nine  hundred  and  ninety- 
nine  pounds  twelve  shillings  and  ninepence  three  per  cents 
became  vested  in  trusts,  for  such  uses  (if  there  should  be  no 
children  of  the  marriage),  as  Henry  Humphries  should  by  his 
last  will  and  testament  in  writing,  or  any  writing  in  the  nature 
of  a  will,  or  any  codicil  or  codicils  executed  by  him  in  the  pres- 
ence of  and  attested  by  two  or  more  credible  witnesses,  direct, 
limit,  or  appoint,  and  for  want  of  such  direction,  limitation, 
and  appointment,  in  trust,  for  the  plaintiff,  Jane  Humphries, 
her  executors  and  administrators.  Heniy  Humphries  being 
indebted  to  the  plaintiff,  Edward  Jenney,  in  the  sum  of  four 
thousand  five  hundred  pounds,  assigned  or  appointed  his  inter- 
est to  Jenney,  by  indenture,  the  twenty-first  of  August,  1815,  as 
a  security  for  the  debt.  On  the  fifteenth  of  November,  1815,  a 
commission  of  bankruptcy  issued  against  Henry  Hiunphries; 
the  defendants  Taddy  and  Tullock  and  Newman  were  chosen 
assignees;  and  Andrews  and  the  plaintiff  Jenney,  the  trustees 
under  the  settlement,  proved  a  debt  under  the  commission,  on 
account  of  a  bond  given  to  them  by  the  bankrupt,  for  securing 
a  sum  of  money,  as  part  of  the  trust  funds  of  the  marriage 
settlement;  and  received  a  dividend  which  was  added  to  the 
trust  property,  a  moiety  of  which  the  bankrupt  had  power  to 
appoint  by  his  will. 

Henry  Humphries,  in  order  more  effectually  to  secure  Jenney, 
on  the  twenty-ninth  of  August,  1815,  made  his  will  in  the  pres- 
ence of  two  witnesses,  and  thereby  appointed  his  interest  in  the 
trust  moneys  to  Jenney,  his  executors,  administrators,  and  as- 
signs, in  trust,  to  raise  the  said  sum  of  four  thousand  five  hun- 
dred pounds,  and  interest,  and  ^subject  thereto,  in  trust  for 
the  plaintiff,  Jane  Humphries.  Henry  Humphries  died  on  the 
tenth  of  May,  1820,  without  issue,  having  previously  obtained 
his  certificate,  and  Jane  Humphries,  the  plaintiff,  proved  the 
will.  The  plaintiff,  Jane  Humphries,  claimed  the  absolute  in- 
terest in  the  money,  and  the  prayer  of  the  bill  was  accordingly. 
On  the  other  hand,  the  assignees  of  Humphries,  the  husband, 
claimed  the  money.  The  counsel  for  the  plaintiffs  contended 
that  the  bankrupt  had  a  power  of  disposal  only  by  will,  and  that 
the  property  appointed  could  not,  therefore,  be  assets  till  after 
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Ills  death.  Bat  as  the  bankrapt  obtained  his  oertificate,  this 
property,  aoquired  subseqiiently,  could  not  pass  to  the  assigneee. 
The  Tice-chancellor  said,  ''where  there  is  a  general  power  of 
appointment  by  will,  and  an  appointment  is  made,  the  appointee 
is  a  trostee  for  creditors;  but  it  is  not  for  creditors  at  the  time 
of  the  execution  of  the  wiU,  but  at  the  death  of  the  testator. 
The  certificate  of  the  bankrupt  deprives  the  assignees  of  all 
claims  for  the  benefit  of  the  creditors  under  the  commission." 

The  power  of  appointment  in  the  above  case  could  be  exercised 
by  will  only,  which  of  course  could  not  take  effect  until  after 
the  decease  of  the  party  appointing;  but  no  doubt  is  expressed 
on  that  account,  and  it  was  regarded  as  a  general  power.  And 
in  Jbwn^iend  v.  Wmdham,  the  power  was  to  be  executed,  as  in  this 
case,  by  deed  or  will.  See  also  Tomlinaon  y.  DighUm,  1  P.  Wms. 
149, 171;  Oreen  t.  Spieer^  1  Taml.  896.  Upon  these  authori- 
ties we  are  of  opinion  that  the  power  given  to  Theodore  Sheafs 
was  a  general  power,  within  the  meaning  of  the  rule.  It  enabled 
him  to  treat  the  subject-matter  of  it  as  his  property,  at  his  da- 
cease.  Heassumed in  virtue  of  the  power  to  make  a  disposition 
of  it,  to  take  effect  at  that  time,  as  if  he  had  the  ovmership,  and 
the  court  must  thereupon  treat  it  as  if  it  was  his  property,  so 
fur  as  to  subject  it  to  the  discharge  of  his  debts. 

Demurrer  overruled.    Leave  to  file  an  answer. 


PowEB  OF  Appointment,  Intibsst  or  Doneb  in.^A  power  of  appoint- 
ment is  not  an  absolate  right  of  property:  Holmes  v.  Coghili,  7  Ves.  506.    It 
ia  not  an  estate,  and  haa  none  of  the  elements  of  an  estate:  Burieigh  y.  Clougk, 
62  N.  H.  267.    It  is  merely  "an  authority  enabling  a  person  through  the 
medium  of  the  statute  of  uses  to  dispose  of  an  interest  in  real  property  vested 
either  in  himself  or  in  another  person:*'  Bouvier's  Law  Diet. ;  4  Kent's  Com. 
316;  OoodiU  v.  Brigham,  1  Bos.  Ac  Pul.  197,  per  Buller,  J.    Indeed,  a  teeh- 
nical  power  is  so  inconsistent  with  absolute  ownership  that  they  can  not  co* 
exist.    The  principle  is  Tery  well  stated  by  Parker,  0.  J.,  in  EcUon  v,  StraM, 
18  N.  H.  320,  as  follows:  '*  A  general  power  of  disposition  does  not  neces- 
sarily imply  ownership.     In  fact,  the  exifitence  of  such  a  power,  as  a  technical 
power,  excludes  the  idea  of  an  absolute  fee  .simple  in  the  party  who  posseeaes 
the  power.     The  absolute  fee  simple  including  and  involving  the  power  of 
disposition,  no  technical  power  as  a  mere  power  could  exist  in  the  same  party, 
separate  from  and  independent  of  it.    It  would  be  preposterous  for  the  owner 
of  an  absolute  estate  in  fee  simple  to  make  a  conveyance  of  his  estate,  under 
a  technical  power  over  it,  even  if  the  language  in  the  constitution  of  a  power 
as  usually  expressed  were  superadded  to  the  conveyance  in  fee  by  which  he 
took  his  estate."    As  a  power  of  appointment  is  not  an  estate,  so  it  does  not 
enlarge  an  estate  upon  which  it  is  engrafted.    Therefore,  where  an  estate  is 
given  for  life  ouly,  though  a  general  power  of  appointment  is  annexed,  it  does 
not  convert  the  estate  into  a  fee,  but  the  donee  takes  only  a  life  estate,  unless 
there  ia  some  maniiest  general  intent  to  the  contrary  in  the  instrument  creat- 
ing the  power:  4  Kent's  Com.  319;  PuUiam  v.  J3yn2,  2  Strob.  £q.  134;  Ben- 
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tham  y.  Smith,  94  Am.  Dec.  599;  Burleigh  v.  dough,  52  K.  H.  267.  Seo  also 
Livingston  v.  Murray,  68  N.  Y.  486.  "The  estate  limited  being  ezprees  and 
certain,  the  power  is  a  distinct  gift,  and  comes  in  by  way  of  addition:"  Tofth 
Unaon  t.  Dighton,  1  P.  Wms.  171.  The  power  mast  be  exercised  in  snch  a 
case  to  dispose  of  the  inheritance:  PuUUun  v.  Byrd,  2  Strob.  Eq.  134.  And 
where  a  testator  giTes  a  life  estate,  with  a  general  power  of  appointment  of 
the  inheritance,  and  in  case  of  a  failure  to  appoint,  gives  the  estate  to  other 
parties,  the  latter  take  a  vested  remainder  subject  to  be  defeated  by  the 
exercise  of  the  power,  and  not  an  executory  devise:  Burleigh  v.  dough,  53 
N.  H.  267;  WiUiman  v.  Holmes,  4  Bich.  Eq.  475.  But  where  a  devise  is 
made  to  one  without  limitation,  with  a  general  power  of  disposition,  the 
donee  takes  a  fee:  Smith  y.  Starr,  31  Am.  Dec.  498.  And  even  where  a  life 
estate  is  given  by  will  with  a  general  power  of  disposition  annexed,  it  will  be 
eonstmed  a  fee,  if  such  appears  by  the  will  to  have  been  the  intention:  Sher* 
mer  v.  Shermer,  1  Am.  Dec  460,  and  cases  dted  in  the  note. 

Unkzxodtxd  Power  ov  Appoznthent  Ybsts  no  hmBxn  in  the  donee, 
whether  annexed  to  a  particular  estate  or  not.  This  follows  from  what  has 
already  been  said.  An  unexecuted  power  of  appointment,  therefore,  is  not 
anets  for  the  pajrment  of  debts  of  a  deceased  donee:  Harrison  v.  BatiU,  1 
Dev.  &  Bat.  Eq.  213.  If  a  general  power  given  by  will  is  annexed  to  a  li& 
estate  with  remainder  over  in  case  of  failure  to  appoint,  the  remainder-man  of 
course  takes  upon  the  non-execution  of  the  power:  Beatham  v.  Smith,  34  Am. 
Dec.  599..  If  there  is  no  remainder  over,  the  nnappointed  residue  reverts  to 
ihe  donor  or  his  heirs  or  representatives,  and  he  .is  regarded  as  dying  intes- 
tate to  that  extent:  PuUiam  v.  Byrd,  2  Strob.  Eq.  134;  Harrison  v.  BatUe,  1 
Dev.  &  Bat.  Eq.  213;  Dratier  v.  FraeAer,  2  Leigh,  642. 

ExBounoN  07  Gbnebal  Power  or  Appointment  Converts  the  Estate 
INTO  Assets  in  equity  for  the  payment  of  debts,  and  the  claims  of  creditors  have 
a  preference  over  those  of  the  appointee.  This  doctrine  is  "thoroughly  well 
wtablished  by  a  long  and  unbroken  line  of  decisions  in  England  and  in  this 
eountry,"  though  there  have  been  '*  occasional  protests  against  the  refinement 
and  subtlety  of  the  rule:  Cutting  v.  CuUvng,  20  Hun,  360;  TaUmadgt  v.  SUl^ 
21  Barb.  34;  Harrison  v.  Battle,  1  Dev.  ft  Bat.  Eq.  213;  Harrington  v.  Hart, 
1  Cox's  Ch.  131;  Jtnneyy.  Andrews,  6  Madd.  264;  Fleming  v.  Buchanan,  3 
DeG.  M.  &  O.  976;  Vastghan  v.  Vanderstegen,  2  Drew.  165;  Shattoek  v.  Shot- 
took,  L.  R.,  2  Eq.  187;  1  Story's  Eq.  Jur.,  sec.  176,  note;  2  Sug.  on  Powers, 
28,  29;  2  Wms.  Ex.  1685, 1686,  6th  Am.  ed.,  marg.  pages.  And  though  equity 
will  not  execute  a  non-executed  general  power  in  favor  of  creditors,  it  will 
aid  a  defective  execution:  1  Story's  Eq.  Jur.,  sec.  176,  note;  2  Pom.  Eq., 
■ec.  834.  It  is  only,  however,  as  against  volunteers  that  creditors  have  this 
preference,  and  a  bona  fide  purchaser  under  a  voluntary  appointee  will  be  pro- 
tected: George  v.  MUbanhe,  9  Ves.  190;  HaH  v.  MiddUhurst,  3  Atk.  377. 
Children  of  the  donee  taking  as  appointees  are  deemed  volunteers,  although 
the  estate  is  limited  to  them  by  the  terms  of  the  will  or  settlement  in  case  of 
a  failure  to  appoint:  Vauglmn  v.  Vanderstegen,  2  Drew.  178. 

Where  property  is  settled  to  the  separate  use  of  a  married  woman  for  life, 
with  a  general  power  to  appoint  the  reversion  by  deed  or  will,  her  execution 
of  the  power  does  not  subject  the  property  to  payment  of  her  debts,  because 
the  power  is  not  separate  estate,  nor  does  the  estate  become  so  when  appointed, 
and  even  if  it  were  separate  estate,  it  is  not  liable  for  the  payment  of  debts 
generally  where  there  is  nothing  from  which  an  intent  to  charge  the  separata 
estate  can  be  inferred:  Vaughan  v.  Vanderstegen^  Id.  165;  ShaUock  y. Shattoek, 
L.  R.,  2  Eq.  182.  But  if  she  contracts  debts  fraudulently  by  representing 
Ax.  Dko.  Vol..  XLI~45 
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henelf  to  bo  m(«,  it  leenifl,  that  aqnity  will  regard  her  m  «o2e  for  the  paipoae 
of  •abjeofeing  an  ettato  appointed  by  her  under  a  general  appointment  for  the 
payment  of  those  debti:  Vaughan  ▼.  Vcmdeniegen^  2  Drew.  363.  It  is  to  be 
noted  that  in  order  to  sabjeot  an  appointed  estate  to  the  claims  of  crediton 
of  the  appointor,  the  power  of  appointment  most  be  general  and  not  special, 
as  stated  in  the  principal  case.  A  general  power  is  a  power  to  appoint  whom- 
soever the  donee  plesaes,  while  a  special  or  particular  power  is  one  by  wfaidi 
the  right  is  limited  to  parttoolar  objecte:  Thompton  t.  Oarwood,  81  Am.  Dee. 
002.  But  a  general  power  to  be  executed  by  will  is  just  as  effisotoal  for  the 
purpose  of  subjecting  the  appointed  estete  to  payment  of  the  i^pointor's  debts 
ss  a  power  to  appoint  by  deed:  TaUmadge  v.  8tU,  21  Barb.  34;  Jtnmejf  y. 
Andrews,  6  Madd.  264;  Vaughem  t.  Vandeniegenf  2  Drew.  176.  Under  the 
Kew  York  revised  stetutes  it  is  held  that  where  a  testetriz  devised  proper^ 
to  her  executors  in  trust,  to  apply  the  rente  and  profito  to  the  use  of  her  son 
for  life,  and  after  his  death  to  convey  to  such  persons  as  he  shoold  appoint  by 
will,  and  he  made  an  appointment  end  died,  the  real  estete  was  not  subject 
to  payment  of  certein  judgmento  recovered  against  him,  but  the  personalty 
was,  on  the  ground  that  the  equiteble  rule  before  referred  to  was  abolished  as 
to  realty  ^^  not  as  to  personalty:  CfuUing  v.  CuUkig,  20  Hun,  361,  ^^'"■^'"^itt- 
ing  on  and  explaining  the  provisions  of  the  statute  relating  to  powers:  1  N. 
Y.  R.  S.  732,  sea  79  tt  mq.  See  also,  for  a  statement  of  the  efliNt  of  those 
provlsloiis,  4  Kenfb  Com.  820,  821,  826^328,  831,  841. 


Bell  v.  Soammok. 

[U  Nsw  HAMPSBzaa,  881.] 

Fbb  Plans  bt  Devob  on  Oondixion  that  Dsvibik  sbau.  Pat  Don  of 

the  testator. 
Fbb  Pabsbs  bt  Dbvisb  of  **  All  thb  Estaxb*"  real  and  perwinalt  of  the 

testator. 

LuoTATioir  OTBB  UFOV  Inbbiimitb  Failubb  of  Ibbub  of  the  first  taker  is 
void  as  an  executory  devise,  because  too  ramota 

Limitation  over  uton  Failubb  of  Issub  Rbsxbainbd  to  Ibbdb  Idmro 
at  the  death  of  the  first  taker,  is  a  good  executory  devise;  as  when 
there  is  a  limitation  over  if  the  first  taker  **  should  die  before  ha  arrives 
to  the  age  of  twenty-seven  years  and  have  no  male  issue,"  and  part  of 
the  estate  limited  over  ia  given  to  the  "  heirs'*  of  such  taker. 

SouBCE  FROM  WHICH  EsTATB  WAS  Dbbived  IS  NOT  Rboabded  in  New 
Hampshire  in  determining  who  shall  inherit  it,  unless  the  statute  makes 
that  fact  material. 

Dksce>t  of  Estate  of  Decedent  is  Govebnbd  bt  Statutb  Existing  st 
his  death,  and  a  statute  regulating  the  descent  of  a  "deceased  child*! 
share  in  the  estate"  of  a  decedent  will  not  govern  the  descent  of  prop- 
erty taken  hy  a  child  under  his  father's  will,  where  the  father  died  be- 
fore the  statute  and  the  child  afterwsrds,  but  the  child  will  be  reganled 
as  a  new  stock  of  descent. 

Fbeehold  Estate  in  futubo  will  Pass  bt  Dbed  of  bargain  and  sale  or 
a  covenant  to  stand  seised. 

Pbc(7niary  Consideration,  howbvsb  Small,  will  Suppobt  Dbbd  <d 
bargain  and  sale. 
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OoKTETANOB  TO  Sov-iN-L4W  18  Gk>oD  AS  Ck>yiarANT  TO  Stanb  Seisxd, 
where  the  consideration  expressed  is  "the  love  and  good  will  I  bear  D. 
L.  as  my  son-in-law,'*  though  the  grantor's  daughter,  wife  of  the  grantee, 
and  the  only  child  of  such  daughter  are  both  dead  at  the  date  of  the 
deed. 

Wbtt  of  entry  to  recover  certain  land.  Both  parties  claimed 
under  the  will  of  Hezekiah  Scammon,  the  material  proyisiona 
of  which  are  stated  in  the  opinion.  The  testator  died  in  1817, 
leaving  a  widow,  Leah  Scammon,  who  died  in  1838,  and  three 
children:  James  Scammon,  who  died  in  1819,  at  the  age  of 
twenty-one,  leaving  one  daughter,  Jane,  now  the  wife  of  Bick- 
ford,  one  of  the  tenants;  Comfort  Scammon,  who  intermarried 
with  David  Lang,  and  died  in  1823,  leaving  a  son,  James,  who 
died  in  1825;  and  Melinda,  who  died  under  age,  and  unmarried, 
in  1826.  The  demandant  claimed  under  Benjamin  Lang,  grantee 
of  David  Lang,  to  whom  Leah  Scammon  conveyed  in  1828  by  a 
deed,  sufficiently  described  in  the  opinion.  John  Scaomion, 
one  of  the  tenants,  claimed  under  a  deed  from  Bickford  and 
wife,  and  also  claimed  a  certain  undivided  interest  under  a  levy 
of  execution  against  David  Lang. 

James  BeU,  for  the  demandant. 
Christie,  for  the  tenants. 

By  Court,  Gilohbist,  J.  A  series  of  judicial  decisions  ex- 
tending through  a  long  period  of  years,  has  settled  the  prin- 
ciples by  which  this  case  must  be  governed  and  the  rules  by 
which  the  will  must  be  construed,  the  application  of  which  is 
not  very  difficult.  The  testator  devises  to  his  wife  ''the  im- 
provement and  income  of  two  thirds  of  all  his  lands  so  long  as 
she  remains  his  widow."  She  then  holds  two  thirds  of  the 
lands  during  her  widowhood.  He  then  devises  to  James  Scam- 
mon, ''his  heirs  and  assigns,  my  workshop,  with  the  land  it 
stands  on."  This  is  an  express  devise  in  fee,  unconnected  with 
and  independent  of  any  condition  attached  to  the  subsequent 
devise.  He  then  proceeds :  *  *  Also  I  give  him  the  improvement  of 
all  my  real  estate  not  otherwise  disposed  of  in  this  will,  during 
the  term  of  his  mother's  widowhood."  The  estate  "  not  other- 
wise disposed  of"  was  one  third  part  of  the  testator's  lands.  He 
had  given  Mrs.  Scammon  the  use  of  two  thirds  of  his  lands 
during  her  widowhood,  and  deducting  the  workshop  and  the 
land  it  stood  upon,  James  would  hold  the  remaining  third  dur- 
ing his  mother's  widowhood.  Thus  all  his  lands  were  disposed 
of  so  long  as  Mrs.  Scammon  should  remain  his  vddow.  Thni 
fax  the  will  is  free  from  any  doubt. 
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The  next  pioyision  is  the  Tnaterial  one,  and  is  that  about 
which  the  controversy  has  arisen.  It  is  as  follows:  ^'I  also 
give  and  bequeath  to  him  (James),  his  heirs  and  assigns,  all  mj 
real  and  personal  estate  not  otherwise  disposed  of  in  this  will, 
he  to  come  into  possession  at  the  decease  or  marriage  of  mj 
wife,  on  condition  of  his  paying  all  my  just  debts  and  the 
legacies  herein  ordered  to  be  paid;  but  if  my  said  son  Jamea 
ishould  die  before  he  arriyes  to  the  age  of  twenty-seven  years, 
and  have  no  male  issue,  then  it  is  my  will  that  each  of  my 
daughters  should  have  one  third  part  of  my  real  estate,  and  his 
heirs  the  other  third  part."  In  this  provision  there  are  several 
clauses  which  require  consideration.  James  was  to  come  into 
possession  of  the  estate  then  undisposed  of,  at  the  death  or 
marriage  of  Mrs.  Scammon.  The  possession  refers  to  Mrs. 
Scammon's  two  thirds,  as  he  already  had  possession  of  one 
third.  These  words  are  referred  to  here  for  the  purpose  of 
remarking  that  they  convey  no  future  interest,  the  estate  having 
already  been  devised  to  him  by  the  words  preceding  those  which 
refer  to  the  possession. 

But  this  remainder  in  fee  is  devised  to  him  **  on  condition  of 
his  X)aying  all  my  just  debts  and  the  legacies  herein  ordered  to  be 
paid."  Now  a  fee  is  conveyed  to  James  Scammon  by  this  de- 
vise in  three  different  modes.  In  the  first  place,  the  property  is 
conveyed  to  ''him  and  his  heirs."  It  needs  no  autiiorities  at 
this  day  to  show  that  these  words  convey  the  fee.  Where  there 
are  no  words  of  limitation,  courts  resort  to  other  parts  of  the 
will  in  order  to  ascertain  from  them  the  intention  of  the  testa- 
tor, and  a  fee  is  often  held  to  be  conveyed  by  implication,  but 
this  is  done  only  to  supply  defects  of  expression:  Stevens  v.  Wtn^ 
ship,  1  Pick.  326  [11  Am.  Dec.  178];  LUhgow  v.  Kdvenagh,  9 
Mass.  165;  Doe  v.  Fyldes,  Cowp.  841;  Tanner  v.  Livingston,  12 
Wend.  95.  Where  a  fee  is  devised  by  express  terms,  it  is  un- 
necessary to  imply  it.  In  the  present  case,  there  is  a  personal 
charge  upon  the  devisee,  and  for  that  reason  also  he  takes  the 
fee:  4  Kent,  540;  Doe  v.  Holmes,  8  T.  R.  1;  Van  Alsfyne  v,  Spra- 
her,  13  Wend.  578;  Fox  v.  Phelps,  17  Id.  398;  Jackson  v.  BvU, 
10  Johns.  148  [6  Am.  Dec.  321].  The  reason  for  this  is,  that  if 
the  devisee  did  not  take  a  fee,  he  might  be  a  loser  by  paying  the 
debts,  and  the  testator  is  presumed  to  intend  that  his  gift  shall 
be  beneficial  to  the  devisee:  Leavitt  v.  Wooster,  14  N.  H.  650. 
A  fee  is  also  conveyed,  because  the  testator  has  devised  aU  his 
estate,  and  this  expression  is  sufficient  without  words  of  limita- 
tion: Fogg  V.  Clark,  1  Id.  163;  Brovm  v.  Wood,  17  Mass.  68; 
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RandaU  v.  TuxMn,  6  Taunt.  410;  Gliffe  v.  Gibbons,  2  LA 
Bajm.  1324;  Gfrayson  v.  Atkinson,  1  Wils.  383;  Hopewell  v. 
Ackland,  1  Salk.  239;  Doe  v.  AUen,  8  T.  R.  503;  icam«  v. 
Wooster,  14  N.  H.  650. 

The  next  inquiry  relates  to  the  effect  of  the  limitation  over  to 
the  daughters  after  the  devise  to  James  in  fee.  The  will  pro- 
Tides  that  "  if  he  should  die  before  he  arriyes  to  the  age  of 
twenty-seyen  years,  and  haye  no  male  issue,"  then  each  of  the 
daughters  should  have  one  third  of  the  real  estate.  In  the  con- 
struction of  this  limitation,  the  intention  of  the  testator  is  un- 
doubtedly, as  has  often  been  said,  the  pole  star  by  which  the 
court  is  to  be  guided.  "  Notwithstanding,  there  has  been  for 
ages  a  system  of  legal  construction  established  on  the  subject  of 
deyises,  by  which  when  a  certain  form  of  words  is  used  a  con- 
struction is  put  upon  that  form,  and  adhered  to  for  the  sake  of 
certainty:"  Lord  Mansfield,  Pistol  ex  dem.  Biocardson  y.  Bic- 
eardson,  8  Doug.  361;  Parsons,  0.  J.,  Ide  y.  Ids,  5  Mass.  501; 
Lord  Kenyon,  Doe  v.  Wright,  8  T.  R.  64. 

There  are  numerous  authorities  that  where  there  is  a  devise  to 
a  man  and  his  heirs,  but  if  he  should  die  without  issue,  or  hav- 
ing no  issue,  or  leaving  no  issue,  then  over,  that  the  first  devisee 
takes  an  estate  tail,  with  a  contingent  remainder  to  the  subse- 
quent devisee.  The  words,  without  issue,  etc.,  have  been  con- 
strued to  mean  an  indefinite  failure  of  issue,  and  the  remainder 
over  has  been  held  void  as  an  executory  devise,  because  too 
remote,  as  tending  to  a  perpetuity,  for  the  descendants  of  the 
first  taker  might  not  become  extinct  for  hundreds  of  years:  See 
4  Kent,  274;  Ide  v.  Ide,  5  Mass.  500;  PaUerson  v.  Ellis,  11  Wend. 
259;  Doe  v.  Ellis,  9  East,  382;  BomiUy  v.  James,  6  Taunt.  263; 
Tenney  v.  Agar,  12  East,  253;  Pwrefoy  v.  Rogers,  2  Saund.  380; 
Doe  V.  Morgan,  3  T.  R.  765.  But  see  also  Hall  v.  Chaffee,  14  N. 
H.  215.  If  the  words  importing  a  failure  of  issue  are  restrained 
to  issue  living  at  the  death  of  the  first  taker,  there  is  no  question 
that  the  limitation  over  is  good  as  an  executory  devise.  One 
class  of  cases  in  which  the  words  are  clearly  thus  restrained,  is 
where  the  death  of  the  first  devisee  is  confined  to  a  given  age;  as 
is  the  case  with  this  devisee,  James  Scammon,  the  limitation  over 
being  if  he  "  should  die  before  he  arrives  to  the  age  of  twenty- 
seven  years,  and  have  no  male  issue :"  Eastman  v.  Baker ^  1  Taunts 
174;  Toovey  v.  Bansett,  10  East,  460;  Ohver  v.  Monckton,  3  Bing.  15» 
On  another  ground,  also,  the  limitation  over  is  valid.  The 
expressions  in  the  will  show  that  the  testator  intended  that  the 
words,  **  have  no  male  issue,"  should  refer  to  the  state  of  things 
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existing  at  the  death  of  the  deyisee.  If  he  should  die  ^thoat  each 
issue,  his  heiis  are  to  take  one  third  part  of  the  lands.  Who  his 
heirs  might  be  must  be  determined  upon  his  death.  That,  then, 
is  the  period  to  which  the  testator  refers.  It  might  indeed  be 
said  that  the  period  for  ascertaining  who  his  heirs  might  be, 
was  after  all  his  descendants  should  become  extinct.  But  this 
is  not  so  obvious  or  so  rational  an  exposition  of  the  will  as  the 
other  construction;  for  in  order  to  adopt  it,  we  must  disregard 
the  first  class  of  heirs  entirely,  and  the  first  period  when  the 
devisee  can  be  said  to  have  heirs,  in  a  legal  sense,  although  they 
answer  all  the  requirements  of  the  wiU.  We  think  the  teatatoar 
intended  the  death  of  James  Scammon,  without  issue  living  at 
the  time  of  his  death,  and  that  the  limitation  over  to  the 
daughters  is  valid  by  way  of  executory  devise.  Upon  the  death 
of  James  Scammon,  his  daughter  Jane,  the  wife  of  the  tenant, 
took  a  fee  in  the  properly  devised  to  her  father,  by  the  operation 
of  the  rule  in  Shellet/'a  Oaae^  a  freehold  estate  having  been  givoi 
him  by  the  will,  and  the  words, ''  his  heirs,"  being  words  of  de- 
scent and  not  words  of  purchase.  This  share  the  tenant  now 
holds  in  her  right.  Oomfort  Scammon  having  married  David 
Lang,  her  share  descended  upon  her  death  to  her  son  Jamee,  and 
at  his  death  after  his  mother,  it  was  inherited  by  his  father, 
David  Lang,  as  his  next  of  kin,  and  the  demandant  now  holds  it 
by  virtue  of  a  conveyance  from  Lang. 

A  question  is  made  in  the  case  as  to  the  share  of  Melinda. 
She  died  imder  age,  and  unmarried,  in  the  month  of  December, 
1826.  In  order  to  ascertain  who  inherited  her  property,  it  will 
be  necessary  to  examine  our  statutes  regulating  descent.  By  the 
act  of  July  2,  1822,  N.  H.  L.  861,  ed.  of  1880,  it  was  pro- 
vided, that  an  intestate  estate  should  descend  in  equal  shares 
among  the  children  and  their  representatives,  and  if  there  were 
no  children  it  should  be  inherited  equally  1^  the  next  of  kin; 
provided,  however,  that  when  any  of  the  children  of  such  in- 
testate should  die  before  the  age  of  twenty-one  years,  and  un- 
married, or  when  any  child  of  a  person  deceased  testate 
should  die  before  twenty-one  years  of  age,  and  unmarried, 
such  deceased  child's  share  in  the  estate  should,  although 
its  other  parent  be  alive,  be  inherited  by  its  surviving  brothers 
and  sisters,  etc.  The  act  of  February  8,  1789,  N.  H.  L.  207, 
ed.  of  1815,  contains  no  provision  relating  to  the  descent  of 
a  deceased  child's  share  in  a  testate  estate.  This  act  was  in 
force  in  the  year  1817,  when  James  Scammon  died.  It  permit- 
ted an  estate  to  be  disposed  of  according  to  the  will  of  the  tea- 
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tator,  but  it  did  not  prescribe  the  disposition  of  a  share  which 
a  devisee  might  take  under  a  wiU.  Upon  the  death  of  her 
brother  James,  in  1819,  Melinda  took  under  the  wiU  by  way  of 
executory  devise.  If  the  act  of  1789  had  remained  in  force,  the 
share  or  property  of  Melinda  would  not  have  been  disposed  of 
upon  her  death  as  a  share  in  her  father's  estate,  but  would  have 
gone  as  her  estate  to  her  next  of  kin.  The  fact  that  she  derived 
her  estate  from  her  father  would  have  no  more  effect  upon  its 
descent  as  her  property,  than  its  derivation  from  any  other 
source,  the  vnll  of  a  stranger  for  instance.  In  this  state  we 
never  look  to  the  source  whence  the  estate  was  derived,  to  de- 
termine who  shall  inherit  it,  except  in  -cases  where  the  statute 
has  made  that  circumstance  material,  and  it  is  not  made  so  in 
this  instance:  Parker  y,  Nims,  2  N.  H.  461.  Melinda  took  as 
a  purchaser  under  the  will,  and  would  have  become  a  new  stock 
of  descent. 

The  act  of  1822  had  no  retrospective  operation  so  as  to  regu- 
late the  disposition  of  Hezekiah  Scammon's  estate,  for  that  es- 
tate had  already  been  settled,  and  all  the  provisions  of  the  will 
had  been  carried  into  effect  before  the  passage  of  the  act.  The 
provisions  of  the  statute  had  no  relation  to  what  once  was,  but 
which  no  longer  remained,  a  share  in  the  estate.  Melinda's 
property  had  ceased  to  possess  that  quality,  and  was  simply  her 
property,  her  interest  in  the  land  as  an  executory  devisee.  Then 
being  a  purchaser,  her  property  was  not  in  a  condition  to  be 
operated  upon  by  the  provision  relative  to  shares  in  testate  es- 
tates. The  general  provisions  of  the  act  of  1822,  regulating  the 
descent  of  intestate  estates,  furnished  the  rule  for  the  disposi- 
tion of  her  properly  at  her  death  in  1826,  she  being  the  stirps. 
These  provisions  gave  to  the  next  of  kin,  precisely  as  the  act  of 
1789  would  have  done,  and  her  mother,  as  next  of  kin,  took  all 
her  property  by  the  operation  of  the  general  rule  laid  down  in 
the  statute,  the  case  not  falling  within  any  of  the  exceptions: 
McAfee  v.  OUmore,  4  N.  H.  391. 

Melinda's  property  having  thus  been  inherited  by  her  mother, 
Mrs.  Scammon,  the  latter  conveyed  all  her  interest  in  the  estate 
to  David  Lang,  in  the  month  of  February,  1828.  The  deed  con- 
tained the  following  clause,  "He,  the  said  Lang,  to  take  full 
possession  at  my  marriage  or  death,"  and  was  in  consideration 
of  "  one  dollar  and  the  love  and  good-will  I  bear  David  Lang, 
as  my  son-in-law."  It  was  contended  that  this  deed  is  void,  as 
attempting  to  convey  a  freehold  estate  infuturo.  The  deed  un- 
doubtedly reserves  an  estate  to  the  grantor  during  her  life. 
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This  is  its  obvious  constmction,  and  the  remainder  after  Che 
expiration  of  the  life  estate  is  all  that  the  grantee  took  bj  the 
deed.  There  seems  to  be  no  reason  whj  it  maj  not  operate  un- 
der the  statute  of  uses,  both  as  a  deed  of  bargain  and  sale,  and 
as  a  coyenant  to  stand  seised  to  the  use  of  the  grantee,  bj 
either  of  which  modes  a  freehold  in  fuiuro  will  pass.  In 
neither  of  them  are  any  formal  words  required.  So  long  ago 
as  the  time  of  Leyinz  it  was  said,  **  that  the  judges  of  late  years 
have  had  more  consideration  of  the  substance,  viz.,  the  passing 
of  the  estate,  than  the  shadow,  viz.,  the  manner  of  iMMwing  it:** 
3  Ley.  372.  There  is  a  pecuniary  consideration,  which,  how- 
ever small,  is  sufficient  in  a  deed  of  bargain  and  sale.  The 
New  York  decisions  have  settled  there  that  this  deed  will  pass  a 
freehold  infuturo:  Jackson  y.  Stoats,  11  Johns.  337  [6  Am.  Deo. 
376^;  Jackson  y.  Stoart,  20  Id.  85;  Jackson  y.  JMcEenny,  3  Wend. 
233  [20  Am.  Dec.  690];  Sogers  y.  Eagle  Fire  Co.,  9  Id.  611. 
And  in  two  recent  yery  acute  and  learned  Finglish  treatises, 
Cornish  on  Uses,  44,  and  Burton  on  Eeal  Prop.,  pi.  145,  it  is 
stated,  and  the  authorities  are  cited,  that  a  deed  of  bargain  and 
sale  will  convey  a  freehold  in  fuiuro.  In  the  case  of  WaUis  v. 
WaUis,  4t  Mass.  136  [3  Am.  Dec.  210],  it  is  said  that ''  by  a  com- 
mon law  conyeyance  a  freehold  can  not  be  conveyed  in  Juturo" 
but  no  reference  is  made  to  the  fact  that  a  deed  of  baigain  and 
sale  derives  its  effect  from  the  statute  of  uses.  In  the  case  of 
Welsh  y.  Foster,  12  Id.  96,  it  is  held,  that  such  a  deed  will  not 
pass  a  freehold  infutwro,  and  also  in  Parker  v.  Nichols,  7  Pick« 
115.  In  this  case  it  is  said  by  Mr.  Justice  Jackson,  that  the 
statute  of  uses,  27  Hen.  VLLL.,  had  not  been  adopted  in  Massa- 
chusetts. It  has,  howeyer,  been  adopted  in  this  state:  Chamber^ 
lain  y.  Crane,  1  N.  H.  64;  New  Parish  in  Exeter  y.  Odicme,  Id. 
237;  French  y.  French,  3  Id.  234.  The  point  is,  howeyer,  so 
learnedly  reasoned  out  by  Mr.  Chancellor  Walworth,  in  the  case 
of  Rogers  y.  Eagle  Fire  Co.,  9  Wend,  625,  631,  and  the  author- 
ities so  fully  examined,  showing  that  a  freehold  estate  in  fuiuro 
may  be  thus  conyeyed,  that  the  references  above  made  in  our 
opinion  authorize  the  position  that  the  deed  in  this  case  has  that 
operation. 

Whether  the  deed  can  operate  as  a  covenant  to  stand  seised 
depends  on  the  question  whether  the  consideration  be  sufficient. 
If  it  can  operate  as  such  a  covenant,  it  will  convey  a  freehold  in 
fuiuro,  upon  all  the  authorities.  The  consideration  is ''  the  love 
and  good  will  I  bear  David  Lang  as  my  son-in-law."  James,  the 
son  of  Comfort  and  David  Lang,  and  the  grandson  of  Mrs.  Scam- 
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mony  had  died  before  the  date  of  this  deed.  There  was  no  ao- 
taal  relationship  then  existing  between  Lang  and  Mrs.  Scammon, 
but  he  had  been  the  husband  of  the  grantor's  daughter,  and  the 
father  of  her  grandson,  both  of  whom  were  then  dead.  In  the 
case  of  Oale  y.  Cobum,  18  Pick.  897,  the  daughter  of  a  grantor 
had  married  the  grantee,  but  died  before  the  date  of  the  deed, 
leaving,  however,  two  children,  who  were  then  living.  A  doubt 
was  suggested  whether,  after  the  death  of  the  wife,  the  consid- 
eration of  marriage  could  be  regarded  as  still  subsisting.  But 
it  was  mmecessaiy  to  decide  the  point,  because  there  was  a  con- 
sanguinity between  the  grantor  and  his  grandchildren,  and  Shaw, 
0.  J.,  said  that  **  the  grantor  might  well  suppose  that  the  most 
e£Eeotual  mode  of  advancing  his  grandchildren  was  to  vest  the 
properly  in  one,  bound  by  every  consideration  of  legal  obliga- 
tion, moral  duiy,  and  parental  affection,  to  provide  for  their 
maintenance,  education,  and  advancement." 

If  the  above  be  a  sufficient  reason  for  holding  the  considera- 
tion to  be  sufficient,  and  the  boundaries  which  exclude  persons 
as  too  remote  to  be  within  its  influence  have  never  yet  been  de- 
fined, the  consideration  may  be  sufficient  in  the  present  case. 
That  the  grantee  had  been  the  husband  and  father  of  those 
nearly  allied  to  her  by  ties  of  blood,  and  had  bestowed  on  them 
the  kindness  and  care  which  they  would  naturally  call  forth  and 
lequire,  would  appeal  as  strongly  to  the  feelings  of  the  grantor 
as  would  the  expectation  of  advantage  to  the  grandchildren  of 
the  grantor  in  the  case  of  Chle  v.  Coburn.  And  there  is  good 
aathoriiy  for  going  as  far  as  this  case  requires.  In  Shep.  Touch. 
Sll,  512,  it  is  said  that  if  one,  *'  in  consideration  of  nature,  kin- 
dred, blood,  or  marriage,  covenant  to  stand  seised  to  the  use  of 
himself,  his  wife,  or  intended  wife,  children,  brothers,  sisters, 
cousins,  or  their  wives,  or  intended  wives,  these  are  good  con- 
siderations." If  the  intended  wife  of  a  man's  cousin  come 
within  the  consideration  of  marriage,  the  husband  of  a  deceased 
daughter  would  seem  to  be  equally  so,  and  in  the  absence  of  any 
authorities  to  the  contrary  we  think  the  consideration  in  thif 
case  is  sufficient. 

David  Lang  having  thus  acquired  a  title  to  the  property  de- 
vised to  Melinda,  conveyed  it  to  Benjamin  Lang,  who  conveyed 
it  to  the  demandant,  and  the  latter  is  entitled  to  judgment  for 
two  thirds  of  the  land,  with  the  exception  of  the  tract  levied 
upon  by  John  Scammon,  as  stated  in  the  case,  in  relation  to 
which  no  question  is  made. 

Judgment  for  the  demandant. 
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Fib  Pamis  bt  Wux,  whut:  See  Aerte  v.  CMftemfon,  2  Am.  Dec  97; 
£rolfii€f  T.  Wmiamt,  1  Id.  49;  Jaeh$on  y.  Merrill,  6  Id.  213;  Jadbrnm  ▼.  2)t- 
IflNicy,  7  Id.  408;  Ceusell  ▼.  Coolie,  11  Id.  610;  Lindsay  v.  McCormcuJ^  12  Id. 
887;  t/isn^iiw  ▼.  ClemerU,  14  Id.  698;  Peyton  v.  i9mieA,  17  Id.  758;  Harper  ▼. 
^leon,  27  Id.  367;  Qiidfrtiy  v.  Hwmpkrey,  29  Id.  621;  VTore'a  .fiSr'fv  ▼.  Mmr^ 
83  Id.  97.  See  also  the  note  to  Tolar  v.  Tolar^  14  Id.  576.  That  a  devise 
■abject  to  a  oharge  pewea  a  fee,  see  Jaekeon  v.  Merrill,  5  Id.  213;  Lindeafr. 
McCormaekt  12  Id.  387,  end  the  notes  to  those  cases.  That  a  devise  snbjeei 
to  a  charge  carries  a  fee,  is  held,  citing  the  principal  case,  in  Lummue  ▼.  MU 
eheU,  34  N.  H.  47. 

LnfiTATiON  OTKB  ON  Failubx  Of  IssuK,  when  valid  as  exeontory  devise, 
and  when  not:  See  Riehardmm  v.  Ncyee,  8  Am.  Dea  24;  Jaeksom  v.  Blan^an, 
Id.  486;  Fbediek  v.OomeU,  Id.  840;  Oudworih  v.  Thompeon,  4  Id.  617;  ffa^- 
ley  V.  NarthampUm,  5  Id.  66;  Jaeketm  v.  Staate,  6  Id.  ^6;  Andereon  v.  Jack' 
eon,  8  Id.  830;  Iioger9  v.  Hoee,  Id.  575;  Delhi  v.  King,  9  Id.  407;  Saywcard  v. 
Bayward,  22  Id.  191;  Lewie  v.  Olaibome,  26  Id.  270,  and  notes  thereto. 

OoNVSTANOB  OF  EsTATB  TO  Taks  Ewbot  IK  FUTTTBO:  See  Jodoon  V.  Mo- 
Kenny,  20  Am.  Deo.  600,  and  note;  BairrtU  v.  French,  6  Id.  241.  The  prin- 
cipal case  is  cited  and  approved  on  the  point  that  a  freehold  to  oommenoe  la 
fiOuro  may  be  conveyed  by  deed  of  bargain  and  sale  or  by  covenant  to  stand 
seised,  m  Wyman  v.  Proton,  50  Me.  153;  Cook  v.  Brown,  34  N.  H.  477;  Den^ 
neU  V.  DenneU,  40  Id.  499,  500;  OouOb  v.  Fox,  18  Fla.  160;  WardweB  v. 
Baeeett,  8  B.  L  305. 

Ck>vxNAirr  to  Bcaxv  Ssdod,  Dbu),  Gk>OD  as,  whbn:  See  Van  Horn  v.  Hat- 
rieon,  1  Am.  Dea  229;  Chen^  v.  Watkuu,  2  Id.  630;  WaUia  v.  WaOie,  3  Id. 
210;  Barrett  v.  French,  6  Id.  241 ;  Jaekaon  v.  StaaU,  Id.  376;  Jaekeon  v.  Sebring^ 
8  Id.  357;  Jaekaon  Y.McKemiy,  20  Id.  690.  In  Trt\fton  v.  Hawee,  102  Mass. 
637}  the  case  of  Bell  v.  Seammon  is  dted  as  showing  that  the  decisions  in  New 
Hampshire  follow  those  of  New  York  in  holding  a  consideration  of  blood  or 
marriage  essential  to  snpport  a  covenant  to  stand  seised.  So  it  is  cited  as 
holding  that  the  validity  of  the  consideration  of  marriage  is  not  limited  to 
oases  of  contemplated  marriage  with  the  covenantor's  kindred:  Thompeon  v. 
Thompson,  17  Ohio  St.  657;  S.  C.  in  oonrt  below,  6  Am.  L.  B^.  (N.  S.)  29. 
In  Thornton  v.  Mtdqninne,  12  Iowa,  659;  Wardwdl  v.  Baeeett,  8  &.  L  806,  it 
is  held,  on  the  anthority  of  Bell  v.  4S'eainiiiofi,as  a  strictly  analogous  case,  thai 
a  oonveyance  to  a  daughter-in-law  having  no  issne,  in  consideration  of  love 
and  affiwBtion,  is  good  as  a  covenant  to  stand  seised. 


Stowell  t;.  Rbad. 

[16  Kbit  Hampsbibb,  ao.] 
MoHST  TumxBXD  nr  Patmbztf  of  a  Debt  does  not.  nnlsss  aooepted«  dia- 

ckiarge  the  debtor,  or  vest  title  to  the  same  in  the  oraditor. 
Tekdwbl  zk  Patmxnt  07  A  Dbbi  Pbbvbbtb  thb  Booovxbt  or  Con  in  an 

action  to  enforce  the  demand. 

FoBEzaN  attachment.    The  opinion  states  the  faots. 

By  Court,  Woods,  J.  By  o.  208,  sec.  8,  of  the  revised  statatesi 
*'  Every  person  summoned  as  a  trustee,  haying  in  his  possession 
any  money,  goods,  chattels^  rights,  or  credits  of  the  principal 
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defendant  at  the  time  of  the  service  of  the  writ  upon  him,  or 
after  the  service  and  before  his  disdosnre,  shall  be  adjudged  a 
trustee  therefor."  And,  by  section  23,  it  appears  that  a  corpo- 
ration may  be  held  by  the  trustee  process  in  the  same  manner. 
It  appears  that  the  trostee  in  the  present  suit  had  been  made  by 
the  defendant  the  depositary  of  a  sum  of  money  in  specie,  which 
he  said  had  been  tendered  by  him  to  one  Bumham,  and  which 
he  desired  might  be  delivered  to  Bumham,  if  he  should  call  for 
it  and  conform  to  certain  conditions.  The  representations  of  the 
defendant  tending  to  establish  in  another  some  right  to  the 
money,  which,  by  presumption  arising  from  possession,  would 
be  held  to  be  his  own,  may  be  taken  to  be  true;  and  the  ques- 
tion arising  upon  the  facts  rejxresented  by  him  is,  whether  the 
money  was  his  or  Bumham's. 

When  money  is  tendered  in  payment  of  a  supposed  debt  or 
liabiliiy ,  the  party  to  whom  the  tender  is  made  may  or  may  not, 
at  his  option,  accept  the  money.  If  he  accept  it,  he  of  course 
becomes  the  owner  of  it.  If  he  declines  it,  the  consequence  is, 
that  when  he  afterwards  demands  it,  the  debtor  must  be  ready 
to  pay  it,  or  else  what  has  been  done  is  of  no  avail  at  all.  If, 
however,  he  does  not  demand  the  money,  but  brings  an  action 
upon  the  debt  or  obligation  on  which  it  is  due,  the  parfy  ow- 
ing it  may  bring  it  into  court  and  plead  the  facts,  and  so  aToid 
the  costs  that  would  otherwise  arise  in  the  action.  The  tender 
does  not  discharge  the  debt,  for  an  action  lies  as  well  after  the 
tender  as  befoxe  to  enforce  the  payment  of  it;  and  the  cred- 
itor can  not  tnaintain  troTer  for  the  money  that  has  been  ten- 
dered and  not  accepted.  On  the  contrary,  the  debtor  may, 
from  the  moment  it  is  refused,  appropriate  it  to  his  own  use. 
Indeed,  the  only  effect  of  a  tender  is,  to  enable  a  debtor  who 
has  made  it,  and  keeps  it  ready  for  the  creditor,  to  escape  the 
payment  of  the  costs  of  any  action  that  may  be  commenced  to 
recover  the  debt,  by  showing  that  he  has  done,  and  is  ready  to 
do,  all  that  is  in  his  power  to  perform  his  contract,  and  that, 
although  the  debt  is  not  paid,  it  is  no  fault  of  his.  The  tender 
operates  only  as  a  shield  against  the  costs  of  litigation.  The 
money,  therefore,  deposited  by  the  defendant,  was  his,  notwith- 
standing it  had  been  tendered  to  another  and  refused.  The 
trustee  must  therefore  be  charged. 

Ikustee  charged.  

TivDKR,  BfiaoT  ov  AKD  EBBSifTXALS  TO:  See  the  notes  to  Beikai||r  v.  Haieh, 
12  Am.  Deo.  570;  Barney  v.  JSUst,  Id.  096;  Brown  v.  CfUmon,  22  Id.  228| 
[Mfnb  V.  LtUhrop,  27  Id.  174. 
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ExETEB  Bane  v.  Srowinii. 

[16  Nbw  RAMtaoM,  61.] 

PAIOL  BviDUUi  n  I5ADMI88IBIJI  TO  Show  that  of  those  who  ngned  » 
pramiiMiy  note  m  piincipalB,  aome  were  merely  sureties  for  ihe  othflOL 

Abbuxpsit.  Eridenoe  was  offered  and  rejected  that  all  tbe 
defendants,  except  Stowell»  signed  the  note  as  snretieB,  and  as 
such  were  discharged  by  an  agreement  between  the  plaintiff  and 
Stowell  extending  the  time  of  payment.  The  further  facts  ap> 
pear  in  the  opinion. 

BarOeU,  for  the  plaintiff. 

BeU,  for  the  defendants. 

By  Court,  Woods,  J.  The  only  question  arising  npon  this  case 
is,  whether  the  evidence  ofiisred  is  admissible  for  the  pnrpoee  for 
which  it  was  offared;  and  the  proper  determination  of  that  de- 
pends npon  the  question,  whether  the  effect  of  it  would  be  to  Tsxy 
the  written  contract,  or  whether  the  proof  that  certain  of  the  de- 
fendants were  sureties  and  not  principals  would  be  consistent 
with  the  terms  of  an  undertaking  in  which  they  describe  them- 
selves as  being  all  principals.  For  no  rule  of  law  is  better  settled 
than  that  which  precludes  a  party  sued  upon  a  contract  which  he 
has  reduced  to  writing  and  signed,  from  introducing  mere  yerbal 
proof  that  the  contract  that  he  really  made  was  a  different  one, 
and  so  setting  up  the  memory  of  man,  for  which  the  written  me- 
morial of  the  truth  was  designed  as  a  substitute,  to  obliterate  tiie 
record  that  he  himself  has  made,  and  to  demolish  the  monument 
that  his  own  hands  have  erected  to  establish  the  evidence  of  what 
he  had  done.  No  authorities  are  required  upon  this  elementary 
principle  of  evidence.  In  the  note  upon  which  the  action  is 
founded,  the  defendants  say,  ''  We  jointly  and  severally  all  as 
principals  promise;"  that  is,  they  promise  as  principals  promise, 
and  with  the  same  legal  effect.  They  bind  themselves  to  do  the 
same  things  that  principals  are  bound  to  do,  who  sign  a  note  for 
the  payment  of  money.  If  the  words  were  put  there  for  any 
purpose  whatever,  it  is  plain  that  they  were  put  there  for  the 
purpose  of  signifying  a  promise  on  the  part  of  each  who  signed 
the  note,  that  he  would  pay  that  note,  notwithstanding  events 
might  occur  which,  but  for  those  words,  would  have  the  legal 
effect  of  exonerating  him  from  the  duty  of  paying  it. 

Let  us  suppose  for  a  moment  that  in  point  of  fact  all  the  par- 
ties but  one  were  sureties,  and  the  plaintiffs  in  taking  the  note 
so  distinctly  understood  it.    They  promise,  nevertheless,  that 
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they  will  assume  the  duties  and  obligationa  of  principals,  and 
•will  claim  none  of  the  exemptions  incident  to  the  relation  of 
suretyship.  Would  not  the  words  ''  all  as  principals"  have  the 
effect  of  embodying  such  a  stipulation  in  the  contract?  If  so, 
then' the  contract  as  here  written  does  without  doubt  cany  a 
meaning  other  than  that  which  would  attach  to  it  without  those 
words.  The  conclusion  then  is  not  to  be  resisted  or  evaded* 
that  eyidence  showing  that  they  did  not  undertake  as  principals, 
but  assumed  only  the  more  inferior  obligations  of  sureties,  would 
as  plainly  contradict  the  purport  of  the  note,  as  if  the  defendants 
were  to  prove  that  it  was  twenty-five  dollars  instead  of  tweniy- 
five  hundred,  that  they  had  promised  to  pay.  The  evidence  was 
properly  rejected,  and  there  must  be 
Judgment  on  the  verdict. 


Pabht  to  Non  hat  Paovi  HtmsitiT  Subbt  BrPiBOLft  wbd: 
foa  Bank  t.  Kent,  17  Am.  Deo.  414,  and  Boto;  8temm§  v.  Wmi^  29  U.  OOi 
Fidp9  ▼.  Oairrow,  85  Id.  688. 


ElTTBEDOB  V.  EUJOIT. 

[16  Nsw  HAMnam,  77.] 

Owim  Of  A  Dakoxbotts  Animal  m  Liablb  for  any  damage  Qaoaed  bj  the 

■ame,  after  notioe  of  one  inatanoe  of  similar  mitbehavlor  on  the  part  of 

moh  animaL 
PpoiTioNg  Sura  TO  A  JuBT,  Whigh  OoiraAni  iMraona  Matibb,  will 

vitiate  ^e  verdiot»  nnleii  the  aame  aze  whoDy  Immaterial,  or  were  aent 

thzongh  mistake. 

Tkupabb  on  the  case,  for  injury  done  to  phintifTfl  aheep  hy 
the  dog  of  defendant.  It  appeared  that  on  a  former  occasion 
the  dog  had  committed  a  similar  injury,  of  which  the  defendant 
had  notice.    The  farther  facts  appear  in  the  opinion. 

PHUbfwry^  for  the  plaintifE.  - 

French^  for  the  defendant. 

By  Ck>nrt,  Woods,  J.  It  can  not  be  said  that  there  was  not 
evidence  in  this  case  upon  which  the  jnry  might  have  found, 
that  a  single  instance  of  killing  a  sheep  by  the  defendant's  dog 
had  occurred,  and  had  come  to  his  knowledge  before  the  event 
which  is  alleged  as  the  foundation  of  the  plaintiff's  action.  It, 
therefore,  becomes  a  legitimate  and  necessary  subject  of  ia- 
quiry,  whether  notice  of  one  instance  of  such  violence  or  mis- 
behavior on  the  part  of  the  animal,  \b  sufficient  to  put  the  owner 
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or  keeper  of  him  npon  his  gnard,  and  to  render  him  answerable 
for  any  mischief  of  the  same  kind  sabeequeniij  done  by  the 
dog.  In  Bex  v.  Euggins,  2  Ld.  Baym.  1683,  it  is  said,  that 
**  there  are  cases  of  murder  when  no  act  was  done  by  the  per- 
sons guilty;  as  the  letting  loose  a  wild  beast,  which  the  party 
knows  to  be  mischievous,  and  he  kills  a  man.  The  owner  of 
the  beast  is  guilty  of  murder.  There  is  a  difference  between 
beasts  that  are  ferm  natardj  as  lions  and  tigers,  which  a  man 
must  always  keep  up  at  his  peril,  and  beasts  that  are  mansueUB 
naturdf  and  break  through  the  tamenees  of  their  nature,  such 
as  oxen  and  horses.  In  the  latter  case,  an  action  lies  if  the 
owner  had  notice  of  the  qualiiy  of  the  beast;  in  the  former 
case,  the  action  lies  without  such  notice.''  Such  is,  without 
doubt,  in  general  the  law,  and  dogs  are  considered,  in  the  cases 
which  relate  to  the  subject,  as  presumptively  of  the  tamed  or 
domesticated  dass  of  animals:  Toml.  L.  Diet.,  tit.  Dog.  In 
Brock  Y.  Copdandy  1  Esp.  208,  Lord  Eenyon  ruled  that  a  man 
had  a  right  to  keep  a  dog  for  the  protection  of  his  yard  or  his 
house;  that  the  injuiy  which  this  action  was  calculated  to  re- 
dress, was  when  the  animal,  known  to  be  mischievous,  was  per- 
mitted to  go  at  large,  and  the  injury  arose  from  the  &ult  of  the 
owner. 

So,  in  Vroaman  v.  Laioysr,  13  Johns.  889,  the  court  held,  that  if 
damage  be  done  by  any  domestic  animal  kept  for  use  or  conven- 
ience, the  owner  is  not  liable  to  an  action  on  the  ground  of  negli- 
gence, without  proof  that  he  knew  that  the  animal  was  accustomed 
to  do  mischief.  So  the  only  question  is,  whether  a  notice  of 
one  single  act  of  mischief  is  sufficient  to  charge  the  owner  with 
the  consequences  of  subsequent  acts  of  the  same  kind.  In  Jenr 
kins  V.  Ihimer,  1  Ld.  Baym.  109,  in  which  the  plaintiff  declared 
that  the  defendant  acienter  retinuU  quendam  apnim  ad  mordendum 
ei  percutiendum  animalia  consuetum;  which  boar  bit  the  mare 
of  the  plaintiff.  The  evidence  was,  that  the  boar  had  once  bit- 
ten a  child;  and,  although  it  was  objected  that  the  declaration 
should  have  pointed  out  what  kind  of  animals  the  boar  was  used 
to  bite;  otherwise,  by  "  animalia"  might  be  intended  frogs,  etc., 
the  biting  of  which  would  indicate  no  such  ferociiy  as  to  put  the 
owner  upon  his  guard;  yet  it  was  held  to  be  well  enough  after 
verdict.  In  the  case  of  a  dog,  there  might,  it  was  said,  be  a 
question  whether  the  word  *'  animalia"  would  be  sufficient;  be- 
cause it  might  have  been  intended  of  some  such  animals  as  they 
naturally  bite,  such  as  hares,  cats,  etc.  In  that  case  it  was  also 
said,  that  the  owner  of  a  dog  accustomed  to  bite  sheep,  after 
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notice  of  the  first  mischief,  ought  to  have  destroyed  or  hindered 
him  from  doing  any  more  hurt,  and,  therefore,  shall  be  answer- 
able keeping  the  dog,  if  he  bite  a  horse. 

In  Jones  y.  Perry,  2  Esp.  482,  which  was  an  action  on  the 
case  for  keeping  a  mischieyous  dog,  by  which  the  plaintiffs 
child  was  bitten;  it  was  held,  that  the  report  of  the  dog's  haying 
been  before  bitten  by  a  mad  dog,  is  evidence  to  go  to  the  jury  that 
the  defendant  knew  that  the  dog  was  mischieyous,  and  ought  to 
be  confined;  particularly  if  the  defendant,  by  l^ing  the  dog  up, 
showed  some  knowledge  or  suspicion  of  the  fact.  In  Smith  y. 
Pelah,  2  Stra.  1264,  the  chief  justice  ruled,  that  if  a  dog  had  once 
bitten  a  man,  and  the  owner,  once  haying  notice  of  it,  keeps  the 
dog,  and  lets  him  go  about  or  lie  at  his  door,  an  action  will  lie 
against  him  at  the  suit  of  a  person  who  is  bitten,  though  it  hap- 
pen by  such  person's  treading  upon  the  dog's  toes;  for  it  was 
owing  to  his  not  hanging  the  dog  on  the  first  notice,  and  the 
safeiy  of  the  king^s  subjects  ought  not  afterward  to  be  endan- 
gered. 

Sarchy.  BlacJAum,^Cax,  &V.  297,  was  an  action  for  an  injury 
done  to  the  plaintiffs  leg  by  the  bite  of  a  dog  k^t  by  the  de- 
fendant.   A  witness  who  was  called  by  the  plaintiff,  stated  that 
he  had  been  bitten  by  the  dog  in  question  about  three  years 
before,  and  the  defendant,  upon  that  occasion,  applied  some 
brandy  to  the  leg.    It  was  submitted  by  the  defendant  that  there 
was  no  case  to  go  to  the  jury.    Tindal,  C.  J. :  '^  I  think  that  the 
eyidence  given  by  the  witness,  that  the  dog  had  bitten  him  be- 
fore, is  something  to  go  to  the  jury.    It  laimches  the  case." 
This  case  comes  fully  up  to  the  one  before  us.    Blaokman  y. 
Simmons,  8  Car.  &  P.  138,  was  for  an  injury  received  from  a 
bull.    It  appeared  that  notice  had  been  given  to  the  defendant, 
that  the  bull  had  run  furiously  at  a  man.    And  it  appeared,  that 
while  the  defendant  was  in  the  act  of  purchasing  him,  he  was 
warned  of  the  mischievous  propensity  of  the  animal,  and  replied, 
that  it  would  suit  him  all  the  better,  as  he  wanted  it  to  turn  into 
a  mead,  where  he  was  annoyed  by  people  fishing.    It  was  also 
proved,  that  upon  a  gentieman  saying  that  he  supposed  he  would 
not  turn  in  the  bull  without  giving  notice  to  the  public,  the  de- 
fendant's reply  was,  "Let  him  give  notice  himself/'    Best,  0. 
J.  (to  the  jury):  ''If  you  are  satisfied  upon  the  whole,  that  the 
injury  occurred  from  the  vicious  nature  of  the  bull,  which  the 
defendant  knew,  you  wHl  find  your  verdict  for  the  plaintiff." 

We  think  these  cases  sustain  the  proposition,  that  in  order  to 
charge  a  party  for  the  mischief  done  by  his  disorderly  animal» 
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it  is  not  neoeasaxy  that  he  hare  notioe  that  the  animal  has  fre- 
quently **  bioken  through  the  tameness  of  his  natoie"  into  acii 
of  aggression  upon  man,  or  npon  other  am'Tnals  in  the  dominion 
and  ownership  of  man.  It  is  nnnecessaiy  to  prove  more  than 
that  the  owner  has  good  canse  for  supposing  that  the  animal 
may  so  conduct.  And  a  good  cause  for  so  supposing  is,  that  the 
animal  has  been  known  in  a  single  instance  to  throw  off  the  hab- 
its of  domestidiy  and  tameness,  and  to  put  on  a  savage  natoze; 
and  a  jury  may  well  conclude,  from  a  single  oocnrrenoe  of  the 
sort  coming  to  the  mind  of  a  party,  that  he  had  fliat  knowledge 
of  the  vicious  nature  of  the  animal  that  makes  him  liable  in  the 
eye  of  the  law,  for  its  subsequent  aeta  of  misbehaTior.  As  to 
the  other  error  assigned,  it  does  not  appear  by  whose  procure- 
ment the  deposition  was  suffered  to  go  to  the  juzy  in  the  oondi- 
tion  described  in  the  case.  The  general  rule  laid  down  in 
Bkepherd  y.  Thompson  is,  ihsA  where  a  party  causes  depoaitiottB 
to  be  sent  to  the  jury  which  contain  improper  matter,  he  wiU 
forfeit  his  verdict  if  he  gain  one.  But  the  evidence  may  have 
gone  to  the  juzy  through  mistake,  or  have  been  wholly  immate- 
rial: Page  v.  Wheeler,  5  N.  H.  91;  Shepherd  v.  Thompson,  4  Id. 
218.  It  does  not  appear  by  the  case,  how  the  fact  was.  Nor  is 
it  important,  since,  for  the  first  error,  the  judgment  must  be  ie> 
versed. 
Judgment  reversed. 

LxABnjTT  07  OwNEB  voB  LrjUBOB  BoNB  BT  Fkbogioub  AHmAU:  Sm 
Angu$T.Radin,SAm.I>eo.e26i  EineHeif  y.  Emermm,  Iff  Id.  888;  JaowifV. 
Terrff,  81  Id.  806,  and  note. 
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[16  ICbw  HiJIPiBIBB,  138.] 

Bammoir  or  thb  Possbssion  or  Profertt  Levikd  upok  is  mmatiaX  to 
the  oontinnance  of  an  attachment  lien,  anlese  the  (Hroperty  ia  reodptod 
for. 

pEOfPEBTT  Attaohxd  MUST  BB  Ebmovbd,  when  Bach  removal  is  neoenaij 
for  the  retention  of  ppeseeBion,  notwithstanding  snoh  removal  will  be 
attended  with  some  inoonvenienoe. 

Kjtowledgb  that  ak  Attaohmemt  has  bexn  Lkvded^  will  not  pcevent  a 
Bubeeqnent  attachment  on  the  same  property,  if  no  poaaeeeion  be  retained 
under  the  former. 

BBBRirr's  Eetukn  to  a  Writ  or  Attaohhent,  as  between  the  partiee  to 
the  suit  and  their  privies,  is  conclusive;  but  as  to  thiid  persons  it  is  sim- 
ply prima  fade,  Snch  return  may  be  giyen  in  evidenoe,  although  it  ap- 
pears that  no  judgment  has  been  rendered  in  the  action  in  whidi  tha 
attachment  was  issued. 
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TBB8PA88.  Plaintiff  claimed  under  a  prior  attachment,  and 
the  defendant  under  an  attachment  sale  subsequent  to  the  first. 
It  appeared  that  the  property  in  dispute  -wm  left  in  the  uncon- 
trolled possession  of  the  debtor  under  the  prior  attachment. 
TFhe  further  facts  appear  in  the  opinion. 

Young  and  Benton^  for  the  plaintiff. 

Well8  and  BelUyics,  for  the  defendant. 

By  Court,  Pabkeb,  C.  J.    The  attachment  of  the  plaintiff  iras 
lost  because  no  possession  was  retained  by  him.    It  is  the  duiy 
of  the  officer  who  makes  an  attachment  to  retain  the  possession 
of  the  property,  if  it  is  not  receipted  for:  Odiome  y.  OoUey,  2 
N.  H.  66  [9  Am.  Deo.  89];  DunhUe  y.  Fales,  6  Id.  628;  Young  y. 
Walker t  12  Id.  506.     The  rule  is  the  same  in  other  states . 
where  attachments  on  mesne  process  are  allowed:  Sanderson  y. 
Edwards,  16  Pick.  144;  NichoU  y.  Paiien,  18  Me.  231  [86  Am. 
Dec.  718].    Oases  may  exist  in  which  it  is  his  duty  to  attempt  to 
procure  a  receiptor,  or  to  secure  the  property  in  t^e  place  where 
it  is  found:  BarreU  y.  White,  8  N.  H.  210  [14  Am.  Dec.  862]. 
But  if  this  can  not  be  done,  and  a  remoyal  is  necessaiy  in  order 
that  he  may  retain  possession,  it  is  the  duty  of  the  officer  to  re- 
moye  it,  and  the  fact  that  the  remoyal  will  be  attended  with  some 
inconyenience,  does  not  furnish  an  excuse  for  a  neglect  to  retain 
the  possession.    In  this  case  no  receiptor  was  procured.    No  per- 
son was  placed  in  custody  of  it.    There  was  not  eyen  an  agree- 
ment of  the  debtor  that  it  might  remain  in  the  bam  without  in- 
terference, if  that  with  the  posting  of  notices  might  haye  been 
sufficient.    The  plaintiff  retained  no  custody  of  the  property  in 
«ny  way.    On  this  state  of  the  facts  the  defendant  might  well 
attach  the  property.    He  had  no  notice;  and  had  he  possessed 
merely  knowledge  that  an  attachment  had  been  made,  that  will 
not  ayail  to  preyent  a  subsequent  attachment,  if  no  possession  be 
retained:  Young  y.  Walker,  12  Id.  602.    It  is  but  the  common 
^case  of  property  attached,  which  goes  back  into  the  hands  of  the 
debtor  by  means  of  a  settlement,  or  receipt,  or  some  arrangement 
that  dissolyes  the  attachment. 

The  objection  to  the  admission  of  the  return  upon  the  defend- 
imt's  writ  as  eyidence  of  the  attachment  upon  that,  **  because  no 
judgment  was  eyer  had  thereon,''  can  not  ayail.  The  general 
principle  is  stated  in  Brown  y.  Davis,  9  N.  H.  76.  That  the  re- 
turn of  the  sheriff  of  matters  material  to  be  returned  upon  a  writ, 
is  eyidence,  seems  to  be  generally  admitted.  The  question  has 
been,  whether  it  is  conclusiye,  or  only  prima  fade^  eyidence.    As 
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1)etw6en  the  parties  to  the  suit  and  those  claiming  under  them  as 
priyies,  and  all  others  whose  rights  and  liabilities  are  dependent 
upon  the  snity  the  return  is  conclnsiTe. 

But  it  is  not  oondnsiTe  as  to  third  persons  whose  interests  are 
not  connected  with  the  Btit,  but  whose  interests  may  be  affected 
by  the  proceedings  of  the  sheriff,  nor  as  to  collateral  facts  or 
matters  not  necessaiy  to  be  returned.  It  is  sufficient  for  the 
purposes  of  this  case  if  the  return  was  only  jmrnaybci^eTidenoe. 
There  was  nothing  to  contradict  it.  And  it  is  not  necessaiy  in 
order  to  its  admission  as  evidence  that  the  action  should  have 
proceeded  to  judgment  and  the  return  have  thus  become  a  mat- 
ter of  record.  Writs  are  made  returnable  to  the  next  term  of 
the  court.  The  officer  is  commanded  to  make  return  of  his  do- 
ings. When  served  it  ia  proper  that  they  should  be  returned 
even  if  the  action  is  settled.  It  may  be  important  to  the  aecn- 
riiy  of  the  officer.  Perhaps  it  is  necessaiy  that  the  return 
should  become  matter  of  record  in  order  to  give  it  the  char- 
acter of  evidence:  Brown  v.  Davis,  9  N.  H.  79,  81.  But  it  will 
be  so,  within  our  practice,  if  it  be  returned  and  placed  upon  the 
files  of  the  court  without  any  extended  r^fistiy  by  the  clerk  as  a 
recording  officer.  The  objection  in  this  case  was,  not  that  the 
writ  had  not  been  returned,  but  that  the  action  had  not  been 
prosecuted  to  judgment.  If  the  objection  had  been  that  the 
writ  had  not  been  returned,  and  such  was  the  fact,  the  court 
might  have  permitted  the  writ  to  be  filed  on  motion.  This,  may 
be  done,  by  leave,  after  the  return  day. 

There  was  evidence  therefore  of  a  lawful  attachment  by  the  de- 
fendant, and  the  agreement  to  sell  and  apply  the  proceeds  to  the 
payment  of  the  debt  was  valid.  Whether  the  statute  provisions 
for  that  purpose  were  strictly  pursued  or  not,  is  of  no  importance 
to  the  plaintiff.  The  attachment  which  he  made  having  been 
dissolved,  he  has  no  ground  of  objection  on  account  of  what  was 
done  by  (he  parties  subsequent  to  the  defendant's  attachment. 

Judgment  on  the  verdict. 

POBSBSSION    NBCX88ABT    TO    OONTINUANCB    OF    ATTAORnNT    IlXlf:    Sm 

FrankUn  Bank  t.  Baehddert  39  Am.  Dec.  601,  and  oases  cited  inaoto  therala 
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[16  Nxw  HAMPimzRX,  194.] 

MAiiRTin>  Woman  mat,  with  thb  Coitsbnt  ov  hkr  HusBAvn,  dispose  of 
her  ohoses  in  action,  or  property  held  in  trost  for  her  by  her  hnsbaad* 
by  will. 
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BuoB  CoiresNT  oj  THi  Husband  will  bb  Pbbsttiixd  from  the  fact  that  al 

the  ezeontion  of  the  will  he  stood  by  and  assented  and  advised  as  to  the 

making. 
Will  ov  a  Mabbixd  Woman,  Valid  ab  to  thb  Disposition  of  penonal 

property,  but  not  as  to  real,  may  be  admitted  to  probate  ka  the  fonnsr, 

although  not  for  the  latter. 

Marrted  women.    The  opinion  states  the  facts. 
Pierce  and  Fletcher,  for  the  appellant* 
Narris  and  Ghinnison,  for  the  appellees. 

By  Court,  GiLGHBraT,  J.  The  instrament  which  the  appellant 
seeks  to  establish  as  the  will  of  Caroline  Blaisdell,  was  made  hy  her 
during  the  life-time  of  her  husband;  but  the  eTidenceyery  dearly 
shows  that  he  adTised  and  consented  to  its  being  made  and  pub- 
lished as  her  will;  there  is  no  eyidence  that  he  ever  afterwards 
revoked  his  consent  to  that  act;  it  also  appears  that  she  surviyed 
her  husband;  and  there  is  no  eyidence  that  during  the  period 
of  her  exemption  from  the  disabilities  of  coverture,  she  herself 
oyer  sought  to  revoke  or  reconsider  the  act. 

The  will  in  its  form  is  such  as  would  be  sufficient  to  pass  real 
estate  if  the  party  executing  it  had  been  at  the  time  seised  of 
such,  and  competent  in  law  to  make  an  effectual  devise  of  it. 
The  rights  and  disabilities  as  it  regards  this  subject,  pertaining 
to  the  state  of  coverture,  are  succinctly  stated  by  Mr.  Justice 
Blackstone.  '* Among  the  Bomans  there  was  no  distinction;  a 
married  woman  was  as  capable  of  bequeathing  as  a  feme  sole. 
But  among  us  a  married  woman  is  not  only  utterly  incapable  of 
devising  lands,  being  excepted  out  of  the  statute  of  wills,  84 
and  85  Hen.  VULL.,  c.  6,  but  also  she  is  incapable  of  making  a 
testament  of  chattels,  without  the  license  of  her  husband.  For 
all  her  personal  chattels  are  absolutely  his;  and  he  may  dispose 
of  her  chattels  real,  or  shall  have  them  to  himself  if  he  survives 
her.  It  would  be  therefore  extremely  inconsistent  to  give  her 
the  power  of  defeating  that  provision  of  the  law,  by  bequeath- 
ing those  chattels  to  another.  Yet  by  her  husband's  license  she 
may  make  a  testament,  and  the  husband  frequently  upon  marriage 
covenants  with  her  friends  to  allow  her  that  license.  But  such 
license  is  more  properly  his  assent;  for  unless  it  be  given  to  the 
particular  will  in  question,  it  will  not  be  a  complete  testament, 
even  though  the  husband  beforehand  hath  given-her  permission 
to  make  a  will." 

In  this  state  in  Marsion  v.  Norton,  6  N.  H.  205,  it  was  held, 
that  a  married  woman  could  not  in  any  case  make  a  valid  devise 
of  real  estate,  although  her  husband  at  the  time  of  the  execution 
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•f  the  teBtamentary  act,  signed  and  aealed  an  instrument  exr 
pressing  his  assent  that  she  should  deyise  her  land.  But 
Kicbardsony  0.  J.,  said  that  her  Trill  of  her  chattels  may  be 
■lade  Talid  by  the  assent  of  her  husband,  "  because  the  gift  is 
Ml  effect  his  gift,  and  the  property  passes  from  him/'  The  same 
is  the  doctrine  of  Osgood  ▼.  Breed,  12  Mass.  532,  and  the  same 
leason  is  assigned.  The  dida  in  the  two  cases  referred  to,  re- 
late to  the  power  of  the  wife  in  regard  to  chattels  within  the 
absolute  control  of  the  husband,  and  not  to  choees  in  action,  or 
to  property  considered  in  equity  to  be  hers.  In  the  former 
ease  the  property  is  in  him  both  in  law  and  equity;  in  the  latter 
it  is  either  in  the  wife,  or  in  others  in  trust  for  lier,  and  has  been 
generally  recognized  as  a  legitimate  subject  of  the  ezerdse  of 
some  kind  of  testamentary  power  on  the  part  of  the  wife.  The 
statute  29  Car.  n.,  c.  8,  sec.  21,  makes  a  reservation  in  &vor  of 
the  husbands  of  married  women  who  "  die  intestate:"  Bex  ▼.  Dr. 
SeUesworfh,  2  Stca.  lUl,  1112. 

It  may  not  be  necessary  in  the  present  case,  to  insist  upon  any 
such  distinction  with  reference  to  the  formal  nature  of  the  assent 
required  to  be  given  by  the  husband  for  the  purpose  of  giving 
effeot  to  the  will  of  the  wife,  or  with  reference  to  the  kind  and 
degxee  of  evidence  necessary  to  establish  such  assent;  but  it 
may  yet  be  pertinent  to  take  notice,  that  the  particular  property 
upon  which  the  testamentary  paper  was  intended  to  act,  was  in 
fttct  the  property  of  the  wife  herself,  and  in  the  event  of  her 
surviving  him,  which  actually  occurred,  was  absolutely  hers  as 
against  his  personal  representatives.  At  least  it  so  appears  from 
all  the  evidence  fliat  is  found  to  exist  bearing  upon  the  subject 
Ity  the  admissions  of  John  Blaisdell  himself,  the  debt  due  ^m 
the  two  Beeds  was  hers  in  the  beginning,  as  having  come  to  her 
in  some  manner  from  her  father;  so  that  although  the  security 
stood  in  his  name,  he  was  in  fact  no  more  than  a  trustee  for  her, 
as  he  well  might  have  been.  And  it  is  no  matter  whether  this 
ohose  in  action  accrued  to  her  before  the  marriage,  as  in  Stanf 
wood  V.  Stanwoody  17  Mass.  67,  or  afterward,  as  in  Nask  v.  Nash, 
sited  by  the  court  in  that  case  from  2  Mod.  183.  Indeed  upon 
the  auliiority  of  Chrisfs  Eospiial  v.  Budgin,  2  Yem*  683,  it  might 
be  held  to  be  immaterial  what  the  origin  of  the  debt  was,  pro- 
vided the  husband  saw  fit  to  take  the  security  in  the  name  of  the 
wife,  and  that  in  such  a  case  it  would  survive  to  her  upon  his 
decease,  there  being  no  creditors  who  would  be  defrauded  by 
such  an  arrangement. 

The  authorities  contain  some  disquisition  as  to  the  evidence 
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aeedfol  to  prove  the  assent  of  the  husband  to  the  testameLtasy 
act  ot  the  wife;  and  it  appears  that  a  covenant  on  the  part  o( 
the  husband  that  the  wife  shall  so  dispose  of  her  property,  Ik 
general,  is  not  sufficient:  Bex  y.  Bettesworth  {CiiUom's  Case),  % 
Stra.  891;  although  it  seems  by  that  case  that  it  would  have  been 
sufficient,  if  it  had  appeared  that  the  will  which  she  had  mad# 
was  such  an  one  as  her  husband  had  so  agreed  that  she  might 
make.  But  in  the  present  case  the  evidence  is  quite  clear,  that 
the  husband  both  assented  and  advised  to  the  making  of  a  wil 
that  should  dispose  of  the  note  of  the  Beeds,  and  that  when  ha 
knew  that  she  had  made  a  will,  and  saw  it  executed,  he  by  tacit 
acquiescence  confirms  the  act,  so  that  no  doubt  can  exist  that 
the  instrument  set  up  as  her  will  was  made  and  executed  with 
his  consent,  and  is  such  a  will  as  he  consented  to  her  makings 
imless  the  insertion  of  the  clause  with  respect  to  the  real  estata 
shall  appear  to  vitiate  it. 

It  is  not  apparent  that  it  can  or  ought  to  have  any  such  e£Eect. 
In  Deane  v.  LUUefield,  1  Pick.  243,  Parker,  C.  J.,  in  delivering 
the  opinion  of  the  court  says,  that  **  at  the  common  law,  a  will 
which  was  good  to  dispose  of  personal  estate  but  not  for  real, 
might  be  set  up  for  the  former,  though  not  for  the  latter."  And 
it  appears  from  the  authorities  cited  by  counsel  in  the  argu- 
ment of  that  cause,  that  wills  of  this  description  were  proved 
in  the  spiritual  courts.  Now  the  will  of  a  married  woman  dis* 
posing  of  lands  is  in  all  cases  merely  void,  as  has  been  seen.  In 
addition  to  this,  there  was  no  land  upon  which  it  could  have 
been  intended  to  operate;  so  that  it  was  to  eveiy  intent  such  a 
will  as  the  husband  consented  to  her  making. 

The  conclusion  therefore  is,  that  the  decree  of  the  court  of 
probate  disallowing  the  instrument  in  question  to  be  proved  as 
the  will  of  the  decedent,  Caroline  Blaisdell,  must  be  reversed, 
and  the  same  must  be  admitted  to  be  proved  as  her  will  with 
respect  to  the  personal  property  therein  bequeathed.  The  case 
must  be  remanded  to  that  court  for  further  proceedings  in  con- 
formity with  this  decree. 

Decree  accordingly. 

Marbixd  Womak'b  Powxa  to  Disfosb  of  heb  Pbopkbtt  by  Will:  Bern 
Emery  y.  Neighbour,  11  Am.  Deo.  541;  Barnes*  Lessee  v.  Irwin,  1  Id.  278. 

Will  iNVALm  as  to  Bbaltt  hat  be  Valid  as  to  Pkbsonaiat:  Kane 
r.  OoU,  35  Am.  Deo.  641;  Chtthrie  v.  Owen.  30  Id.  311;  QfiU  v.  OjfiO,  38  Id. 
188. 


* 
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Page  v.  Gabteb. 

(U  SkW  HAlfnHIBB,8S4.1 

PftOMiaoBT  Non  Oxrsir  bt  a  Debtor  fob  thb  Pimross  of  t»Mi~ihig  a 
eraditor  to  oooMot  to  ft  oompontion,  is  voidablo  in  law  or  oqaity. 

CoMPoamoir  n  hot  Atoidbd  bt  Rbaboit  of  Akt  Unfaib  Pbxfbbxbgb  ob- 
tained by  one  creditor  thxoogh  a  secret  agreement  with  the  debtor. 

AB8D1IP8IT  on  a  promiflsory  note,  to  which  the  defendant  pleaded 
the  general  iasae  and  the  statute  of  limitationB.  To  take  the  oaee 
from  out  the  operation  of  such  statute,  the  plaintiff  proved  that 
subsequent  to  tiie  execution  of  the  note  the  defendants  made  an 
assignment  for  the  benefit  of  their  creditors,  in  which  they  joined« 
That  certain  others  of  the  creditors  were  induced  to  join  in  such 
assignment  in  consideration  of  additional  benefits  secured  to 
them  by  a  secret  agreement  with  the  debtor,  knowledge  of  which 
did  not  come  to  the  plaintiff  until  within  six  years  prior  to  the 
commencement  of  this  action.  Verdict  and  judgment  were 
given  for  the  defendant,  subject  to  the  opinion  of  the  court. 

Farley  and  Parker,  for  the  plaintiff. 

Pierce  and  Sawyer,  for  the  defendant. 

By  Court,  Gilohbist,  J.  It  is  perfectly  well  settled,  ihat  a 
note  given  by  a  debtor  for  the  purpose  of  inducing  a  creditor  to 
consent  to  a  composition,  is  voidable  at  law  or  in  equity.  One 
reason  assigned  for  this  rule  is,  that  the  parties  who  release  their 
respective  claims  act  together  for  the  common  purpose  of  setting 
the  debtor  free  from  his  embarrassments,  and  each  is  induced  to 
forego  his  own  claim  or  a  certain  part  of  it,  by  the  oonsideza- 
tion  that  such  a  benefit  shall  be  fully  secured  to  the  debtor;  a 
thing  which  he  would  not  do  upon  any  inducement  short  of 
that;  and  any  creditor  who  takes  from  the  debtor  a  note  or  other 
securily  for  anything  beyond  the  composition,  defeats  its  object 
and  the  intentions  of  the  several  parties  to  it:  Lord  Eenyon,  0. 
J.,  in  OockshoU  v.  BenneU,  2  T.  B.  766. 

Another  reason  is  that  which  is  assigned  by  Mr.  Justice  Bul« 
ler  in  the  same  case,  that  the  debtor  is  supposed  in  such  cases 
to  act  under  the  influence  of  distress  and  constraint.  In  Smiih 
V.  Bromley,  cited  by  that  judge  and  reported  in  a  note  to  Jana 
V.  Barldey,  Doug.  695,  the  same  reason  is  more  pointedly  stated 
by  Lord  Mansfield,  whose  opinion  would  have  the  effect  of  ex- 
tending the  principle  so  as  to  avoid  securities  entered  into  fay 
third  persons  for  such  a  purpose.  **  If  any  near  relation  is  in- 
duced to  pay  the  money  for  the  bankrupt,  it  is  taking  an  unfsir 
advantage  and  torturing  the  compassion  of  his  family." 
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class  of  persons,  as  well  as  sureties,  are  considered  as  being 
comprehended  by  the  rule:  Ijewis  v.  Jones,  4  Bam.  &  Cress. 
506,  and  note,  in  which  the  cases  in  the  English  courts  are  cited. 
But  none  of  these  cases,  nor  the  reasons  upon  which  thej  are 
based,  go  to  the  extent  of  ayoiding  the  composition,  by  reason 
of  any  such  unfair  preference  obtained  by  a  creditor  through  a 
secret  agreement  with  the  debtor.  The  rule  appears  to  have 
been  made  for  his  benefit  and  protection,  rather  than  for  the 
Rake  of  any  advantage  to  the  creditors  at  large;  their  only  in- 
terest in  the  faithful  execution  of  the  agreement  being  that 
which  they  justly  have  in  the  absolute  and  full  achievement  of 
their  purpose  in  his  behalf.  To  hold  therefore  that  the  debtor 
should  be  charged  with  complicity  in  a  fraudulent  transaction 
designed  to  defeat  the  measures  which  have  been  instituted  for 
&is  relief,  would  be  to  engraft  upon  that  rule  of  law,  an  alien 
>nanch  that  would  conflict  with  its  beneficial  purposes. 

The  case  of  Hwjoden  y.  Eaigh,  11  Ad.  &  El.  1033,  which  has 
loeen  cited  as  tending  to  favor  the  proposition  that  such  a  fraud- 
nlent  act  would  defeat,  by  reason  of  the  debtor's  concurrence  in 
it,  the  benefits  to  which  he  would  otherwise  be  entitled  under 
the  composition,  does  not  appear  to  sustain  it.  The  point  which 
is  there  decided,  and  to  which  it  is  there  cited  by  the  writers,  is 
that  the  fraud  destroys  the  security  which  the  creditor  takes  for 
the  sum  to  which  he  is  fairly  entitled  and  the  excess  also:  Ohit. 
on  Con.  460.  These  cases  of  composition  between  a  debtor  and 
his  creditor  must  not  be  confounded  with  those  which  have 
arisen  under  the  English  bankrupt  laws,  in  which  it  has  been 
held  that  money  paid  or  secured  to  a  creditor  to  induce  him  to 
sign  the  bankrupt's  certificate,  would  have  the  effect  of  avoiding 
tbe  certificate,  even  if  such  payment  or  security  was  made  by  a 
stranger,  and  without  the  privity  of  the  bankrupt.  These  cases 
proceed  upon  the  ground  that  the  policy  of  the  statute,  which  in 
terms  vacated  certificates  procured  through  such  infiuences,  re- 
quired that  the  creditors  should  act  without  such  a  bias.  **  The 
test  which  the  legislature  requires,  is  the  unbiased  approbation 
of  the  creditors."  ''Although  a  third  person  shall  not  be  pun- 
ished for  the  fraud  of  another,  he  shall  not  avail  himself  of  it:'* 
Eohwn  V.  CaUse,  Doug.  227.  Betwten  these  two  classes  of  oases 
there  is  obviously  no  analogy. 

We  are  unable  from  the  cases  which  have  been  examined,  or 
from  the  reasons  upon  which  they  are  in  general  founded,  to  de- 
rive any  such  doctrine  as  that  which  is  propounded  by  the 
plaintiffs  in  this  case.    There  must  therefore  be 

Judgment  on  the  verdict. 
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ErviCT  OF  SacRxr  Aobsbcbict  vxtwexk  a  I>kbtor  ahd  Bra  CBKraixxB,  i» 
oonaidentum  of  whioh  the  Utter  oooaenti  to  an  nmitninieBt  for  the  benefit  of 
the  fonner'e  orediton:  See  noteb  and  oaaee  ciicU  iherciQ,  to  Sam&deU  t. 


PlEBQB    V. 


^(•i:^:^: 


[IS  New  HAweHnai,  asa.] 
HOLDBB  09  A  PBOMIBBOBT  NoTX  18  VOT  CbABOKD  WITH  Kond  of  Iti  Ib- 

▼alidity,  from  the  fact  that  it  was  indoiaed  to  him  without  reooone^  mad 
Qpon  difloonntiiig  the  interest  thereon. 

AsBUMPtuT  on  a  promiBBOiy  note,  given  hy  fbe  defendant  ta 
one  Bollins,  in  oonaidexation  of  the  latter^s  releasing  him  from 
all  claim  for  damage,  and  agreeing  not  to  prosecute  him,  for 
adnlteiy  committed  by  him  with  the  latter's  wife.  The  note  waa 
transferred  to  the  plaintiff,  without  recourse  to  the  indorsers^ 
upon  payment  of  the  principal  due  thereon. 

N.  Eastman,  for  the  defendant. 

Wiggin  and  Edle,  for  the  plaintiff. 

By  Court,  Pabxeb,  0.  J.  The  note  appears  to  have  been  given 
along  with  others,  not  merely  to  settle  the  damages  sustained  by 
BoUius,  which,  standing  alone,  would  have  been  a  good  consid- 
eration, but  the  settlement  included  also,  as  a  part  of  the  con- 
sideration, the  discharge  of  the  criminal  prosecution  which  had 
been  commenced.  This  was  altogether  illegal:  Shaw  v.  Spoaner, 
9  N.  H.  197  [82  Am.  Dec.  3481;  Hinds  v.  Ghamberlin,  6  Id.  225; 
Flumer  v.  SmUh,  6  Id.  553  [22  Am.  Dec.  478].  BoUins  could 
not  have  sustained  a  suit  upon  the  note:  Clark  v.  Bicker  et  al., 
14  Id.  44.  Emerson,  the  first  indorser,  had  full  knowledge  of 
the  transaction,  and  stood  in  no  better  situation. 

But  the  plaintiffis  appear  to  have  purchased  this  note,  and  to 
have  paid  for  it  the  amount  of  the  principal,  without  any  notice 
of  its  invalidity.  There  is  nothing  to  show  that  this  was  not 
done  in  the  ordinary  course  of  business.  The  discount  of  the 
interest  is  not  to  a  sufficient  amount  to  render  the  transaction 
suspicious.  Nor  does  the  fact  that  Emerson  indorsed,  stipulat- 
ing that  he  would  be  holden  without  demand  or  notice,  indicate 
of  itself  that  the  plaintiffs  had  notice,  or  should  have  made 
further  inquiry.  Its  tendency  is  rather  to  hold  out  on  the  part 
of  the  indorser  strong  evidence  of  confidence  that  the  note 
would  be  promptly  paid  when  it  became  due.  The  inference  t& 
be  derived  from  it  is  the  very  reverse  of  that  which  might  pos- 
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siblj  be  drawn  from  an  indorsement  **  without  recourse/'  if  that 
would  be  sufficient.    The  plaintifb  therefore  appear  to  be  bona- 
fide  indorsees  for  Talue  before  due,  and  axe  entitled  to  judg- 
ment. 
Judgment  for  the  plaintiflEs. 


LoBD  V.  State. 


[16  Haw  HAMfmsB,  825.) 

KiEPDro  A  Ooiaf ON  Qamino-housb  is  an  Iin>iorABZJi  Oivbnss  at  oommoa. 

law  and  In  New  Hampshire. 
Habruallt  Platino  Cabds  OB  DoMiNos  IN  SUCH  A  Housx,  for  meat  and 

drink,  is  euffident  eridenoe  of  each  offenee. 
Fboof  that  THi  Persons  Frequxntino  thb  House  are  of  the  character 

described  in  the  indictment,  or  of  specific  acts  of  carsing,  swearing, 

quarreling^  and  drinking,  are  nnneceasaiy.     Such  matters  axe  merely 

descriptlYe,  and  immaterial  to  the  offense  charged. 

Just  in  a  Cbiminal  Case  must  Aooeft  the  Law  to  be  as  charged  by  the 

court. 
JuBT  in  a  Criminal  Case  should  Render  their  Vebdiot  of  goflty  or 

not  guilty  orally  in  open  coart,  and  a  record  shonld  be  made  theireof  .  An 

improper  written  Ycrdict  attempted  to  be  made  should  be  rejected  by  the- 

oonrt 

Indictment  for  keeping  a  gaming-house.  The  opinion  statea 
the  facts. 

Hale  and  Wiggin,  for  the  defendant. 

Ocve,  aiiamey  general,  for  the  state. 

By  Court,  Gilghbist,  J.  The  instructions  to  the  jury  to 
which  the  exceptions  of  the  defendant  relate,  were  in  substance, 
1.  That  keeping  a  common  gaming-house  is  an  offense  against 
the  laws  of  the  state.  2.  That  keeping  a  house  in  which  carda 
or  dominos  are  habitually  played  for  something  to  eat  and  drink 
in  such  house,  amounts  to  the  offense.  3.  That  it  was  unneces- 
sary to  prove  that  the  persons  frequenting  the  house  are  evil* 
disposed  persons,  and  otherwise  of  the  character  described  in 
the  indictment,  or  to  prove  specific  acts  of  **  cursing,  swearing, 
quarreling,  and  drinking,"  alleged.  4.  That  the  jury  were 
bound  to  regard  the  instructions  of  the  court  as  to  the  law,  aa 
proceeding  from  the  source  constituted  to  declare  it,  and  aa 
their  best  guide. 

There  are  many  authorities  both  ancient  and  modem  which 
establish  beyond  controversy  that  keeping  a  common  gaming^ 
house  was  an  indictable  offense  at  common  law:  Bosc.  Grim.  Ev. 
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748;  Bex  ▼.  EtggifiMon,  2  Btur.  1232;  Bex  ▼.  Dixm,  10  Hod. 
336;  Ihe  King  ▼.  Bogier  and  Humphrey^  1  Bam.  &  Crees.  272. 
The  point  was  folly  considexed  upon  aigament  in  the  laat-named 
case,  and  decided  in  conformity  with  the  uniform  current  of 
authorities  in  the  common  law.  That  the  common  law  and  the 
English  statutes  in  amendment  of  it,  so  far  as  they  were 
applicable  to  our  institutions  and  the  circumstances  of  the 
countiy,  were  in  force  here  upon  the  organization  of  the 
proTindal  government,  and  that  they  have  been  continued  in 
force  by  the  constitution,  so  far  as  they  are  not  repugnant  to 
that  instrument,  untU  altered  or  repealed  by  the  legislature, 
was  a  point  considered  and  decided  in  The  Stale  t.  BoQins^  8  N. 
H.  550,  and  we  see  no  ground  for  drawing  in  question  the 
correctness  of  ihat  decision.  The  necessaxy  condusion,  there- 
fore, is,  that  the  instructions  of  the  court  upon  the  first  point 
were  right. 

2.  A  common  gaming-house  is  indictable  as  a  nuisance,  and 
is  such,  not  because  a  particular  description  of  punishable  of- 
fenses are  commonly  committed  within  its  walls,  but  **  because 
they  are  temptations  to  idleness,  and  because  they  are  apt  to 
draw  together  great  numbers  of  disorderly  persons:"  Hawk.  PI. 
Cr.,  b.  1,  c.  75,  sec.  6.  These  mischiefs  are  quite  as  likely  to 
result  from  the  kind  of  gaming  described  in  the  instructions  of 
the  court,  as  from  gaming  for  money,  whether  in  lar^e  sums  or 
small.  Each  form  of  the  vice  might  afford  peculiar  attractions 
for  its  appropriate  class  of  idlers,  and  give  occasion  for  its  ap- 
propriate train  of  social  disorders.  But  each  falls  apparently 
within  the  description  of  gaming,  and  tends  directly  to  the  evil 
consequences  referred  to.  It  is  therefore  wholly  immaterial  that 
the  defendant  adduces  authorities  to  show  that  a  single  act  of 
playing  with  cards  or  dominos  for  meat  or  drink  is  not  an  of- 
fense at  law.  We  think  that  the  jury  were  properly  instructed 
that  the  offense  was  proved  by  evidence  showing  that  cards  and 
dominos  were  habitually  played  in  the  house  for  the  puiposes 
described. 

8.  The  offense  described  in  the  indictment  is  that  of  keeping 
a  common  gaming-house,  and  it  has  frequently  been  said  by 
good  authorities,  that  it  is  sufficient  if  the  indictment  allege 
that  generally,  and  no  more  (Holroyd,  J.,  in  The  King  v.  Bogier 
€tal.,l  Bam.  &  Cress.  278;  Bosc.  Crim.  Ev.  743),  although  it 
is  usual  to  charge  the  defendant  with  procuring  persons  of  evil 
fame  and  disposition  to  assemble  there,  and  to  practice  the  va- 
rious vices  that  are  apt  to  be  indulged  in  at  such  resorts.    But 
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no  case  is  found  in  which  these  matters  of  description  have  been 
held  to  be  material.  Indeed,  the  question  has  been,  whether 
the  government  should  be  permitted,  in  proof  of  a  general 
charge  of  keeping  a  common  gaming-house,  or  the  like,  to  give 
in  evidence  particular  acts:  Clark  y.  Periam,  2  Atk.  889;  J. 
Anson  ▼.  ShuiH,  1  T.  B.  752-764;  Bosc.  Crim.  Ev.  744.  Those 
authorities  clearly  show  that  it  is  unnecessaiy  to  prove  what  per- 
sons in  particular  resort  to  the  places  complained  of;  of  course 
any  evidence  ihat  they  were  '*  evil-disposed  persons,  of  evil  name, 
lame,  and  conversation,''  if  necessary  at  all,  must  sometimes  be 
loose  and  unsatisfactory. 

Were  the  law  as  is  contended  by  the  defendant,  prosecutions 
for  keeping  a  common  gaming-house,  a  common  house  of  pros- 
titution, or  an  inn,  accustomed  to  harbor  thieves  and  the  like, 
would  necessarily  resolve  themselves  into  collateral  inquiries  of 
a  scandalous  nature,  sSecUng  parties  strangers  to  the  record, 
and  into  imputations  of  crimes  to  those  who  have  no  means  of 
defending  themselves.  We  are,  therefore,  of  the  opinion  that 
all  such  matters  as  the  characters  and  purposes  of  the  visitors 
to  the  house,  and  the  particular  kinds  or  modes  of  gaming  pur- 
sued there,  as  well  as  the  existence  of  the  vices  of  swearing, 
tippling,  and  their  kindred  evils,  ordinarily  attendant  upon  the 
practices  which  stamp  the  house  with  its  indictable  character, 
are  merely  descriptive  and  immaterial  to  the  essence  of  the  of- 
fense charged.  It  was  unnecessaiy  to  set  them  up  in  the  in- 
dictment, and  equally  unnecessary  to  prove  them. 

4.  The  jury  were  also  charged  to  take  the  instructions  of  the 
court  as  to  the  law  of  the  case,  as  their  legitimate  and  safest  guide 
in  the  dischaige  of  their  duiy  of  rendering  a  verdict  according 
to  law.  This  the  defendant  says  was  erroneous,  for  the  reason 
that  the  jury  are  themselves  judges  of  the  law  in  criminal  cases. 
If  tiiat  be  so,  there  was  littie  harm  in  the  instruction;  nor  can 
the  supposed  error  afford  obvious  ground  for  the  exception. 
But  the  law  has  been  held  otherwise  in  this  state,  upon  due  con- 
sideration, and  the  ruling  of  the  court  was  in  conformiiy  witti 
it:  Pierce  v.  T?^  State,  13  N.  H.  686.  We  are  therefore  of  the 
opinion  that  the  instructions  of  the  court  to  which  the  exceptions 
relate  afford  no  cause  for  setting  aside  the  verdict. 

It  is  said  on  motion  in  arrest  of  judgment,  that  the  verdict  of 
the  jury  did  not  cover  the  whole  matter  submitted.  The  custom 
in  criminal  cases  is  for  the  jury  to  render  their  verdict  of  guiUgr 
or  not  guiliy  orally  in  open  court,  and  a  record  to  be  made  of 
it.    That  course  was  pursued  in  this  case.    The  written  verdict 
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inegular 


oorzeoUj  zejeoted  hy  the  oourt  The  Terdictof  goiliy  lolated  ia 
<he  offenae  obazged  in  the  bill. 

We  are  thevef oze  of  opinion  that  the  motion  mnat  be  denied 
and  fliat  there  most  be 

Judgment  on  the  Terdiot. 

OAicnrcK  Wbat  OoRaRTuna:  See  note  to  iSStofe  ▼.  SmUk^  S8  Am.  Dee.  l$L 


SunTE  V.  Dttbell. 

[16  Nxw  HAamBxn,  844.] 

OnrooB  n  Exoitsid  fbom  the  Pxrfobmanox  op  a  Disjuitoeetb  Coksi* 
TION,  if  one  of  the  alternative  things  becomes  impoesilile  by  tiie  act  of 
Qod,  or  by  the  act  or  default  of  the  obligee. 

Bujbasb  of  thx  Dxbt  or  Othxb  Thimo  Secubed  by  a  mortgage  is  a  release 
of  the  mortgage 

Tboteb  for  a  yoke  of  oxen.  After  suit  was  brought  on  the 
note  referred  to  in  the  opinion,  the  plaintiff  released  Marsh  from 
all  liability  to  him  thereon,  and  paid  the  judgment  recovered 
against  him.    The  further  facts  appear  in  the  opinion. 

W.  C.  Clarke,  for  the  plaintiff. 

HazeUon,  for  the  defendant. 

By  Court,  Gilchbist,  J.  The  condition  contained  in  the 
mortgage  from  Marsh  to  the  plaintiff,  of  the  fifth  of  December, 
1840,  by  which  the  oxen  in  controversy  were  conyeyed,  was, 
that  the  mortgagor  should  pay  a  certain  note  which  he  had 
made  on  the  third  day  of  November  preceding,  for  fifty  dollars, 
payable  in  one  year  to  the  mortgagee,  or  shoidd  save  the  latter 
harmless  from  the  consequences  of  having,  as  the  surety  of  the 
mortgagee,  on  the  same  third  day  of  November,  signed  a  note 
for  a  like  sum,  payable  at  the  same  time,  to  one  Foss.  If  we 
consider  this  as  a  disjunctive  condition,  it  is  subject  to  the  rule 
which  gives  to  the  obligor,  for  whose  benefit  the  condition  is 
inserted,  an  election  between  the  two  things  to  be  done:  Com. 
Dig.,  Condition,  K,  1.  And  a  plain  corollary  to  that  rule  is, 
that  if  one  of  the  alternative  things  become  impossible  by  the 
act  of  God,  or  by  the  act  or  default  of  the  obligee,  or  if  by  such 
conduct  on  his  part  as  amounts  to  a  clear  waiver  of  its  benefits, 
the  obligor  becomes  excused  from  the  performance  of  one  part,, 
then  he  is  excused  from  performing  the  other  part:  Com.  Dig., 
Condition,  K,  2.    The  present  case  shows  the  reasonableness  and 
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the  justice  of  the  role.  Although  the  condition  is  in  form  duh 
junctive,  its  eflfect  is  single,  and  it  is  phun  fliat  the  note  which 
the  mortgagor  gave  to  the  phuntiff  and  described  in  the  mort- 
gagCy  is  merely  collateral  to  the  implied  promise  of  indemniiy 
which  the  mortgage  was  taken  to  secure,  and  was  designed  for 
no  other  purpose  than  to  give  the  plaintiff  an  additional  remedy 
to  enforce  that  promise.  It  would  therefore  be  wholly  absurd 
to  hold,  that  upon  the  release  of  the  principal  thing,  another 
which  is  its  mere  accessory  and  security  should  remain  in  force. 

It  is  equally  dear  from  reason  and  authority  that  a  release  of 
the  debt  or  other  thing  secured  by  a  mortgage,  is  a  release  of 
the  mortgage.  There  is  nothing  in  the  form  of  the  release  in 
this  case  tliat  renders  it  probable  that  the  parties  intended  or 
^'icpected  to  limit  or  restrain  the  ordinary  effect  of  such  an  act 
in  this  particular.  It  has  become  unnecessary  to  consider  the 
other  points  made  by  the  defendant.  And  there  must  upon  the 
ground  stated  be 

Judgment  for  the  defendant. 

Rw.KABB  OF  Debt  is  a  Bsleass  of  thb  Mobtgaob  or  other  aecozityt  Vcm 
T.  Handy,  11  Am.  Dea  101;  Joiciaan  v.  Stadshoiuet  13  Id.  614;  Bnekmrtdg* 
T.  Orawiy,  19  Id.  71. 


•u':*rH 


HiBBABD  V.   Rl 

[16  Kxir  HAMPtBiBS,  410.] 

Waitxb  of  DsMA2n>  AUD  NoncB  oir  a  Pbomissobt  Kon  need  not  be  fai 
writing,  end  may  be  proved  by  direct  eyidenoe,  or  inf enad  from  eiinee* 
nouB  and  conduct  of  the  partiee.  • 

Aluegation  of  DEMAim  AND  NoTicB  IS  Pbotxd  bt  Evii>mh»  that  the  de* 
f  endant  waived  it,  in  an  action  against  the  indoreer. 

Wmntss  HAvmo  TxsnnsD  to  a  Convebsatiov,  can  not  testify  m  to  what 
he  nndentood  to  be  meant  by  the  language  need. 

AssiTicpsrr  on  a  promissory  note.    The  opinion  states  13ie  fsota. 
Bellows,  for  the  defendant. 


Ferley,  for  the  plaintiff. 

By  Court,  Woods,  J.  This  is  an  action  by  an  indorsee  of  a 
promissory  note  against  the  indorser.  The  first  oonnt  sets  forth 
the  making  of  the  note  on  the  sixteenth  day  of  Norember,  1840, 
payable  to  the  defendant,  its  indorsement  and  deUvery  for  Talus 
by  him  to  the  plaintiff,  its  presentation  to  the  makers  for  pay* 
ment,  their  refusal,  and  notice  on  the  same  day  to  the  defendant. 
The  second  count  alleges,  that  on  the  seventeenth  day  of  Feb* 
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maiy,  1841,  the  plaintiff  having  the  note  in  his  poesession  which 
the  defendant  had  for  value  on  that  day  indorsed  and  delivered 
to  him,  in  consideration  that  the  plaintiff  at  the  defendant's  Re- 
quest would  forbear  and  give  daj  of  payment  to  the  makers  till 
the  first  day  of  June  next  following,  the  defendant  promised  to 
pay  him  the  contents;  that  he  did  forbear,  etc.,  of  which  the 
defendant  had  notice.  The  third  count  alleges  the  making  of 
the  note  on  the  first  day  of  November,  1840,  payable  to  the  de- 
fendant; that  he,  on  the  seyenteenth  day  of  Februaiy,  1841, 
indorsed  and  delivered  the  same  to  the  plaintiff,  and  afterward 
on  the  same  day  waived  demand  on  the  makers,  and  notice, 
whereby  he  became  liable.    The  money  counts  are  added. 

It  was  proved,  that  on  the  seventeenth  day  of  February,  1841, 
the  defendant,  having  the  note  described,  indorsed  and  delivered 
it  for  value  to  the  plaintiff  on  the  same  day.  That  after  the  trans- 
action, within  a  few  minutes,  the  plaintiff  having  learned  by  in- 
quiring of  Mr.  Ainsworth,  the  witness,  the  effect  of  the  indorse- 
ments, the  two  parties  came  together,  and  the  plaintiff  requested 
the  defendant  to  waive  the  demand  and  notice,  by  an  indorsement 
to  that  effect  upon  the  note.  This  Hussell  declined  to  do;  but 
said  he  had  agreed  to  wait  ou  the  makers  till  the  following  June, 
and  requested  the  plaintiff  to  wait  also,  and  not  to  make  demand 
of  payment  or  give  notice;  and  said  that  if  the  makers  did  not 
pay  tlie  note  he  would  pay  it,  or  would  consider  himself  holden 
as  indorser,  and  that  it  should  be  paid  the  same  as  if  he  waived 
demand  and  notice  on  the  back  of  the  note.  This  was  on  the 
day  on  which  the  note  was  indorsed  and  delivered  to  the  plaintiff, 
and^while  he  had  the  undoubted  means,  by  pursuing  the  course 
usual  in  such  cases,  of  fixing  beyond  any  question  the  liability 
of  the  defendant.  In  consequence  of  the  agreement  of  the  de- 
fendant to  waive  the  demand  and  notice,  and  by  reason  of  his 
promise  to  pay  the  note  if  the  plaintiff  would  forbear  the  demand 
for  a  time  limited,  the  plaintiff  omitted  to  make  it,  as  he  might 
and,  it  is  to  be  presumed,  would  otherwise  have  done;  and  the 
question  is,  whether  the  defendant  is  bound  to  pay  the  note. 

It  is  perfectiy  settied,  that  a  waiver  of  demand  and  notice  need 
not  be  in  writing,  and  that  the  modification  that  such  waiver 
gives  to  the  contract,  created  by  the  indorsement  and  delivery  of 
the  negotiable  paper,  is  not  such  as  is  by  the  statute  of  frauds 
required  to  be  put  in  writing;  that  no  fixed  verbal  formula  is 
necessaiy  to  constitute  such  a  waiver,  but  that  like  any  other 
fact  it  may  be  proved  by  direct  evidence,  or  inferred  from  ex« 
pressions  and  conduct  of  the  parties:  Fuller  v.  MbDonaUl,  8 
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Oreenl.  213  [23  Am.  Dec.  499];  Widgery  t.  Monroe,  6  Mass.  450; 
Taunton  Bank  v.  Bichardaon,  6  Pick.  436.  In  Lane  y.  Steward, 
20  Me.  98,  at  the  time  of  the  indorsement  of  the  notes  declared 
on,  the  defendant  said,  if  Sargent  the  maker  did  not  pay  the 
notes  when  due,  he  would;  and  after  they  became  due,  and  when 
payment  was  demanded  of  the  defendant,  the  indorser,  he  re- 
quested the  plaintiff  to  sue  the  makers.  This  was  held  sufficient. 
The  court  there  say:  "  It  has  been  decided  that  parol  testimony 
to  prove  a  waiver  does  not  contradict  the  written  contract  be- 
tween the  indorser  and  holder;  and  that  a  promise  to  pay  if  not 
paid  by  the  other  parties  when  due,  made  by  an  indorser  at  the 
time  of  indorsing,  may  be  regarded  as  a  waiver  of  a  demand 
upon  the  maker:"  Boyd  v.  Cleveland,  4  Pick.  525. 

This  case  presents  points  of  resemblance  to  the  one  before  us; 
and  there  can  be  no  doubt  upon  the  authorities  that  the  evi- 
dence in  the  case  proved  a  waiver  of  the  demand  and  notice  upon 
the  defendant;  and  that  an  action  may  be  maintained  against 
him  upon  his  liability  as  indorser,  as  if  such  demand  and  notice 
had  been  given  by  the  plaintiff:  Whitney  v.  AbhoU,  5  N.  H.  878; 
Otii  V.  ffussey,  3  Id.  347;  Ladd  v.  Eenney,  2  Id.  840  [9  Am.  Dec. 
77];  Barker  v.  Parker,  6  Pick.  81.  It  appears  very  distinctly 
from  the  case,  that  the  conversation  showing  the  contract  of 
waiver  in  part  took  place  after  the  indorsement  and  delivery  of 
the  note  to  the  plaintiff  were  complete;  and  consequently  the 
case  is  not  embarrassed  by  any  question  as  to  the  competency 
of  parol  contemporaneous  evidence  varying  or  affecting  the 
written  contract.  It  is  also  well  settled  that  in  an  action  against 
an  indorser,  the  allegation  of  demand  and  notice  is  proved  by 
evidence  that  the  defendant  waived  it:  2  Stark.  Ev.  274;  Taunton 
Bank  v.  Bichardson,  5  Pick.  436;  Lane  v.  Steward,  20  Me.  98. 

Another  question  arises  upon  the  rejection  of  evidence  offered 
by  the  defendant,  as  to  whether  the  witness  who  testified  to  the 
conversation  between  the  p^urties  in  1842,  understood  that  Bus- 
sell  intended  to  pay  the  note.  The  witness  had  detailed  with  a 
good  degree  of  minuteness,  the  conversation  between  them,  in 
which  the  defendant  was  represented  as  saying,  that  he  was  good 
for  the  note,  or  had  got  it  to  pay,  using  one  or  the  other  of 
those  expressions.  In  one  aspect  this  question  resembles  one 
decided  at  this  term  in  Brdley  v.  Braley,  16  N.  H.  426,  where  it 
was  held,  that  if  a  witness  testify  to  what  was  said,  he  shall  not 
be  permitted  to  testify  as  to  what  he  understood  to  be  meant  by 
the  language  used.  The  inference  from  the  words  used,  was  for 
the  jury  to  make;  who  might  consider  the  words  in  connection 
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^th  the  attending  cixoomstanoes.  It  was  not  a  witneas*  pio> 
Tince  to  give  any  opinion  on  sooh  matters,  sinoe  he  could  have 
in  general  no  better  means  of  forming  one  than  the  jniy  might 
have  furnished  to  them.  So  that  if  the  objeet  of  the  inqniiy 
was,  as  it  seemed  to  be,  to  draw  forth  the  witness'  opinion  at 
the  constniotion  that  ought  to  be  given  to  the  defendant's  lan- 
guage, the  question  was  an  improper  one.  If  however  the  in- 
quiry was  whether  the  witness  really  supposed  the  defendant 
intended  to  do  what  his  words  might  constitute  a  promise  on 
his  part  to  do,  the  irrelevancy  of  the  evidence  is  obvious.  Any 
•opinion  of  the  witness  on  such  a  subject,  would  hardly  be  oon- 
-sidered  as  entitled  to  much  consideration  as  evidence  of  the 
secret  purposes  of  the  defendant,  while  these,  if  they  could  be 
proved,  would  not  be  regarded,  if  they  were  opposed  to  the  just 
import  and  meaning  of  the  language  conveying  a  promise. 

The  ruling  of  the  court  was  correct  upon  this  head,  and  oon- 
sequently  there  must  be 

Judgment  on  the  verdict. 

Pabol  EvmxNcx  or  ▲  Waivxb  or  DncAxn  ahb  Nones  b  admialblM 
JPuOer  y.  McDonald,  23  Am.  Deo.  490;  Oove  v.  Vhdng,  39  Id.  770;  CTiidHi 
SkOes  Bank  v.  SmUhard,  35  Id.  621,  and  prior  omm  in  this  nrioa,  oited  is 

-note  thereto. 

Waivxb  or  KoncB  mat  bb  P&ovxd  ukdxs  ah  AUiiWATHm  of  Nomvi 
WhUtford  y.  Bwtkmyer,  40  Am.  Deo.  640. 


Town  of  Gbafton  v.  Follakbbeel 

[16  Nkw  HAxmzn,  4fi0.] 

TRBAJnTBXB  OF  A  TowN  IS  A  GoMTETBNT  WITNESS  In  «n  actioo  by  tlie 

against  a  tax  oolleotor  to  reoover  the  amoont  of  taxes  collected  by  liinip 
to  prove  that  the  witness  in  his  office  of  treasurer  gave  the  defendsat  a 
receipt  for  more  than  the  som  which  he  had  actually  paid  in  or  accomilsd 
for  as  collector. 

BATiFioATiGir  OF  A  DufANi)  Madx  bt  05B  PuBiOBiEnio  to  aot  for 
may  be  made  by  the  latter  by  adopting  the  aotioo  fannded  npoa 
demand. 

Assumpsit.    The  opinion  statcB  tlie  fiwls. 

KiUredge,  for  the  defendant. 

WUcox,  for  the  plaintiflfh. 

By  Court,  Qilohbist,  J.  This  is  an  action  on  the  pari  ol  fht 
town  of  Grafton,  to  recover  a  sum  of  money  alleged  to  have 
been  received  by  the  defendant  while  oolleotor  of  the  town,  and 


^ 


Dec  1844.]   Town  of  Oraftox  v.  Follanbbxx.  787 

in  the  discharge  of  his  office  as  such,  for  the  town's  use.  A  wit- 
fiess  introduced  by  the  plaintiflh  to  substantiate  their  daim  is 
James  M.  Eilton,  to  whose  competency  objection  is  taken,  upon 
the  ground  that  while  he  was  the  treasurer  of  the  town  in  June» 
1842,  the  defendant  settled  with  him  as  such,  and  that  through 
mistake,  the  witness  in  his  office  of  treasurer  gave  the  defendant  a 
receipt  for  two  hundred  and  fdxteen  dollars  and  thirfy-f our  cents 
more  than  the  sum  which  he  had  actually  paid  in,  or  accounted 
for  as  collector;  that  that  is  the  money  for  the  recovery  of  which 
this  action  is  brought,  and  that  therefore  the  witness  has  an  in- 
terest in  the  event  of  the  suit.  But  it  is  not  easy  to  establish 
such  a  conclusion.  If  the  town  were  to  bring  an  action  against 
the  witness  alleging  his  default  as  treasurer  for  this  sum  of 
money*  it  would  be  a  dear  defense  on  his  part  to  show  that  he 
had  not  received  it,  and  a  judgment  in  favor  of  the  defendant  in 
the  present  action  could  not  possibly  be  set  up  in  any  form  to 
prevent  or  estop  such  a  defense  from  being  made  in  the  case 
supposed. 

The  question  that  is  raised  appears  to  be  settled  by  the  appli- 
cation of  the  familiar  and  well-established  rule,  which  admits 
the  testimony  of  agents  concerning  acts  done  by  them  in  the 
prosecution  of  their  agency,  although  its  direct  tendency  may 
be  to  exonerate  themselves.  The  doctrine  is  stated  in  GreenL 
Law  of  Ev.,  sec.  416,  and  is  illustrated  by  numerous  au- 
thorities which  are  there  cited.  Among  those  which  seem  ap- 
posite to  the  present  case,  is  that  of  Barker  v.  Macrae,  3  Camp. 
144,  which  was  an  action  of  a  shopkeeper  to  recover  a  sum  of 
money  delivered  by  one  Ash,  a  carrier,  to  the  defendant,  through 
mistake.  The  carrier  was  called  as  a  witness  on  the  part  of  the 
plaintiff,  and  it  was  objected  that  he  was  interested.  He  was 
prima  facie  liable  himself,  and  he  must  repay  the  money  to  the 
plaintiff,  unless  by  his  evidence  he  could  fix  the  defendant. 
Lord  Ellenborough  held  that  he  was  a  witness  from  necessity, 
and  might  be  examined  without  a  release.  It  might  have  been 
added,  perhaps,  that  a  judgment  in  favor  of  the  defendant  in 
that  case  would  not  have  estopped  the  witness.  Ash,  in  an  action 
by  the  tradesman  for  not  delivering  the  money,  from  showing 
that  he  actually  did  deliver  it.  The  better  reason  for*charging 
him  with  having  an  interest  in  the  suit  was,  that  upon  a  recov- 
ery by  the  plaintiff  against  the  defendant,  and  a  satisfaction  of 
the  judgment,  no  possible  claim  could  exist  against  the  witness 
at  the  plaintiff's  suit.  But  as  has  been  remarked,  it  was  a  case 
in  which  the  tendency  of  such  a  judgment  to  exonerate  the  wit- 
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nessy  is  not  oonsidexed  in  law  »  Bofleiant  objeotion  to  Ids 
petenojr  to  testify:  Fhdp9  r.  Bwdmr,  2  N.  H.  564.  For 
reason  it  becomes  nnnenesnsiy  to  inquire  mtu  tlie  e£SMst  of  ibe 
proceedings  of  tho  town  with  »  Tiew  to  releasing  the  witneas 
from  all  claim  founded  npon  his  siq^iposed  liafailiiies»  except  to 
nmark  that  these  proceedings  hate  the  eiEBot  of  adopting  the 
suit  commenced  in  the  name  of  the  town,  and  of  releasing  him 
from  all  liahilify  in  respect  to  costs  arising  from  it 

Its  effact  is  also  to  setUe  a  question  that  arose  upon  the  de- 
mand, supposed  to  be  a  necessary  preliminary  to  bringing  the 
action,  since  it  ratifles  the  demand  made  by  Eiltonl  That  in- 
diTidual  had  no  exproos  anthorify  to  make  such  a  demand,  nor 
any  aufhorify  implied  in  his  office  of  treasurer,  whose  duties  sre 
simply  to  receiTe  monqr  ^nd  to  disburse  it  upon  the  proper 
orders.  But  the  payment  of  the  mon^  to  him  by  the  defend* 
ant,  would  haTS  been  a  sufficient  discharge  from  his  debt  to  ibe 
town,  and  this  was  well  known  and  not  questioned  by  the  de- 
fendant at  the  time.  The  town,  by  adopting  the  action  founded 
upon  that  demand,  ratified  the  demand  also.  The  case  comes 
within  the  prindides  of  Fm^ne  t.  Smiih,  12  N.  H.  84,  and  of 
Bam  Y.  Soady,  14  Id.  37.  "  Where  a  demand  is  made  by  an 
attorney,  the  party  has  a  right  to  require  reasonable  evidence  of 
the  authority  of  ihe  indiyidual  to  make  it  But  if  no  exception 
is  taken  at  ibe  time,  then  a  subsequent  commencement  of  a  suit 
by  the  party  in  whose  behalf  it  was  made,  claiming  under  such 
a  demand,  is  a  ratification  of  the  act,  and  prMiayiicis  proof  that 
it  was  made  with  his  authority.'* 

Judgment  on  the  terdiet. 


OASES 
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Mannino  V.  Graio. 

[8  OSSSH*!  OBAaOlBT,  186.] 

Out  ov  Produob  qr  a  Fuin>,  without  limit  as  to  time,  it  a  gift  of  the  fund. 

lamm  ov  Lioaths  is  Vsbted  axtd  Assionablb  where  the  testator  be- 
queaths them  oertain  stock,  "  to  remain  unsold,"  and  the  dividend  from 
it  to  be  equally  divided  among  them. 

Cbavobbt  will  Aid  in  Garbtiko  Out  Tbstatob's  Intbvt,  and,  to  save 
the  fund  from  loss  or  great  depreciation,  may  change  its  mode  of  enjoy* 
ment. 

Bill  by  legatees  of  John  Tertill  to  recover  from  a  surviying 
ezeeator  dividends  on  oertain  stock,  and  to  have  the  stock  itself 
divided.  The  bequest  of  the  stock  was  as  follows:  "  Two  him* 
dred  and  fifty-one  shares  of  stock  that  I  hold  in  the  Great  West- 
em  Turnpike  Oompany  in  the  state  of  New  York,  to  remain  un- 
sold, and  the  dividends  arising  thereon  I  direct  to  be  equaUy 
divided  between  my  sons,  *  *  *  and  my  daughters.''  The 
oause  was  heard  upon  bill,  answers,  replication,  and  proofs. 

WaU,  for  the  complainant. 

/.  J7.  WtUiamson,  for  the  surviving  executor. 

iMpPf  for  S.  Mundy. 

O.  A.  Vroom,  for  the  administrator  of  D.  T.  Terrill  and 
others. 

Hainis,  Ohanoellor.  The  turnpike  stock  is  an  absolute  spo- 
cifie  legacy,  to  be  enjoyed  by  the  receipt  of  the  dividends.  The 
gift  of  the  produce  of  a  fund,  without  limit  as  to  time,  is  a  gift 
of  the  fund.    The  interest  of  each  of  the  legatees  is  thercf ors 
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Tested  and  wwignable.  The  eouri  of  chanceiy  will  lend  its  aid 
to  eanyout  tbe  intent  of  the  teetator;  andtoaaTe  thefondfnim 
loss  or  gieat  deprecdationy  may  change  its  mode  of  enjoymenl 
In  this  ease,  as  the  stook  is  depreciating,  I  think  it  shcnild  be 
divided  among  the  legatees  or  their  xepxesentatiTes.  In  taking 
the  acooont,  the  master  will  inqniie:  First,  who  are  entitled  to 
the  stock  and  its  diTidends,  and  the  amount  of  their  respectife 
interests;  secondly,  what  amount  of  diTidends  the  ezeeator  has 
receiTed  and  paid  out,  and  to  whom  paid;  how  much  remains  in 
his  hands,  and  to  whom  it  is  due,  making  all  just  allowances. 
Order  accordingly. 


The  talMeqnent  prooeedingii  in  the  principal  OMooan  be  amn  hj  a 
tothaoMoof  CM^r  y.  JToiM^,  4  Halrt.  Ch.  SOe. 

LienmHt  Vnr,  whxv:  See  Siotie  v.  JToMcy,  1  Am.  Dea  S46;  Pnet  t. 
rsCUiM,  Id.  222;  Boone  v.  SmUer,  Id.  922;  JifaMp  r.  Kliim,  4  U.  4^4;  SeoU 
T.  PHoe,  7  Id.  e29;  J>ra^Umr.  €fHmhe,2ild.  419. 

ImsNUON  or  Tsstatob  Govbriis  Covmsacnov  or  Will:  MorUm  t.  Bor* 
reUf  99  Am.  Deo.  575,  and  note  referring  to  other  cases  in  this  serisSi 
Eqnity  will  not  entertain  jarisdiotion  merely  to  conatnie  a  will:  Amy  v. 
McKiCt  16  Id.  028;  nor  has  it  jarisdictian  to  oonstrae  devises  of  legal  infeev* 
sets  in  land:  Hovgh  v.  J/oHtn,  34  Id.  403. 

Qm  or  THi  Pbodugx  ob  Imtsbbst  or  a  Fctnd  witfaont  limitation  as  to  the 
extent  of  its  duration  is,  prima  fade,  a  gift  of  that  pfodooe  or  interest  in 
perpetoity,  and  is  consequently  a  gift  of  the  fand  itself:  €fami  v.  Bex,  81 
Am,  Dec  447;  and  see  Davis  v.  Biehardion,  Id.  581. 


Whitiemobe  V.  Cosier. 

[S  Osm's  OBAHCin,  488.] 

Bill  n  hot  Dsmubbablb  bbgausb  or  Misjodtdkb  or  PABsm,  where  the 
defendants,  though  not  all  necessary,  are  not  improper  parties. 

Obigival  Bill  to  Cobbect  a  Fobmkb  Dbobbb  will  bb  Suhtainbd^  when 
the  facts  set  forth  are  such  that  it  is  difficult  to  divest  them  of  the  obaige 
of  fraud. 

Bill  for  relief,  stating  that  the  Monroe  Mannfactoring  Oom- 
panj  in  1839  had  conveyed  to  complainant  a  tract  of  land  in 
Paterson;  that  complainant  had  examined  the  title,  and  learned 
that  the  tract  had  been  conveyed  to  the  Monroe  company  by  the 
Society  for  Establishing  Useful  Manufactures  in  1838;  that 
the  tiiJe  of  the  latter  to  the  premises  was  ancient  and  unques- 
tioned, and  that  there  was  no  incumbrance  on  the  land;  and 
that  complainant  went  into  possession.  The  bill  further  alleged 
that  complainant  knew  of  no  incumbrance  on  the  land  till  a 
short  time  before  he  filed  this  bill,  when  he  ascertained  that 
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{he  property  was  advertised  for  sale  upon  mU  execution  against 
the  Monroe  company,  issued  on  a  decree  for  the  foreclosure  of  a 
mortgage  held  by  Coster.  The  mortgage  was  given  to  secure  pay- 
ment for  certain  premises  sold  by  Coster  to  Mann  and  Berry,  in 
1831,  and  including  the  plaintiff's  tract.  The  premises  sold  to 
Mann  and  Berry  were  conveyed  to  one  Wheeler,  who  gave  a  mort- 
gage for  the  purchase  price,  which  was  assigned  to  one  Parsons; 
and  the  premises  subsequently  passed  to  the  Monroe  Manufac- 
turing Company;  that  the  Society  for  Useful  Manufactures 
successfully  defended  an  ejectment  brought  against  them  for 
{he  tract  in  question,  and  the  Monroe  company  purchased  the 
lot  from  it,  the  titie  obtained  from  Coster  being  utterly  defect- 
ive; that  Coster  had  notice  of  the  action  of  ejectment,  but  re- 
fused to  defend;  that  Coster  knew  the  extent  of  the  titie  con- 
veyed to  Mann  and  Berry,  and  that  it  did  not  cover  the  tract  in 
question.  The  bill  prays  that  the  decree  of  foreclosure  and 
execution  be  so  amended  and  rectified  as  not  to  cover  the  com- 
plainant's lot;  that  Parsons  may  be  restrained  from  proceeding 
against  it  on  his  mortgage;  and  that  the  other  defendants  be 
decreed  to  have  no  interest  in  the  lot.  A  decree  pro  conr 
fssso  was  taken  against  all  the  defendants,  except  Coster,  who 
demurred* 

E,  Varuirsddle,  in  support  of  the  demurrer, 

E.  B.  D.  Ogden  and  A.  Whitehead,  contra. 

Haines,  Chancellor.  There  is  a  decree  pro  confesso  against 
all  the  defendants  but  John  G.  Coster,  who  demurs  to  the  bill 
for  multifariousness;  and  first,  because  of  unnecessary  parties. 
The  defendants,  if  not  all  necessaiy,  are  not  improper  parties. 
Most  of  them  have  an  interest  in  the  object  of  the  suit,  and  are, 
therefore,  proper  and  necessary  parties:  Calvert  on  Parties,  c.  1, 
sec.  1,  p.  3;  Story's  Eq.  PL,  sec.  77,  97,  and  cases  there  re- 
ferred to.  Coster  is  made  defendant  because  he  was  the  com- 
plainant in  a  former  bill,  and  is  charged  with  wrongfully  press- 
ing a  sale  of  the  premises  claimed  by  the  present  complainant, 
Whittemore.  Parsons,  as  the  assignee  of  the  mortgage  given 
by  Wheeler  to  Lawrence,  on  the  same  premises,  and  entitied  to 
the  surplus.  Mann  and  Beny,  as  the  mortgagors  to  Coster,  and 
obligors,  responsible  for  the  residue  on  the  bond,  after  deduclr 
ing  the  amount  of  the  sales,  and  directiy  interested  in  the  re- 
sult of  those  sales.  The  Monroe  Manufacturing  Company,  as 
mortgagors  to  Coster,  and  grantees  of  the  equity  of  redemp- 
tion.  are  not  necessaiy,  but  are  proper  and  usual  parties:  Ff*ee- 
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laiid  ▼.  Loubat,  1  Green's  Ch.  104.  The  complaixiant  may  m&ka 
them  parties  if  he  choose,  and  fhe  bill  is  not  on  that  aooonnt 
demurrable:  Chester  t.  Mng  el  al..  Id.  405.  The  TeoeiyerBp  as 
the  representatives  of  the  company,  are  to  be  regarded  in  the 
same  light. 

The  second  gronnd  of  objection  is,  mnltifarionsness  in  the 
object  of  the  bill,  which  seeks  a  reversal  or  correction  of  a  for* 
mer  decree.  This  presents  a  more  serious  question,  namely, 
whether  a  court  of  equity  will  sustain  an  original  bill  filed  to 
correct  a  former  decree.  Judge  Stoxy,  in  his  equity  pleadings, 
p.  842,  sec.  426,  says:  ''  There  is  no  doubt  of  the  jurisdiction  of 
courts  of  equity,  to  grant  relief  against  a  former  decree,  where 
the  same  has  been  obtained  by  fraud  and  imposition;  for  these 
will  infect  judgments  at  law,  and  decrees  of  all  courts;  but  thej 
annul  the  whole  in  the  consideration  of  courts  of  equity.  This 
must  be  done  by  an  original  bill;  and  there  is  no  instance  of  its 
being  done  by  petition,  though  it  seems  once  to  have  been 
tiiought  that  a  decree,  as  well  as  an  interlocutory  order,  could 
be  set  aside  for  fraud  by  petition  only.  Where  a  decree  has  been 
so  obtained,  the  court  will  restore  the  parties  to  their  former 
situation,  whatever  their  rights  may  be."  In  Sheldon  v.  IhrfeS' 
cue  Jlandy  8  P.  Wms.  Ill,  Lord  Ohanoellor  King  says:  **  I  ad- 
mit even  a  decree,  much  more  an  interlocutory  order,  if  gained 
by  collusion,  may  be  set  aside  on  petition;  a  fortiori,  may  the 
same  be  set  aside  by  bill.''  But  it  is  supposed  that  this  was 
said  in  relation  to  a  case  in  which  the  decree  had  not  been  en- 
rolled, and  where  the  fact  of  fraud  could  not  be  controverted. 
And  in  ABusel  v.  Morgan,  3  Bn>.  Oh.  74,  Lord  Thurlow  expressly 
overruled  the  doctrine  of  relief  by  petition,  and  said  he  could 
see  no  reason  why  it  might  not  be  obtained  by  an  original  bill, 
in  the  nature  of  a  bill  of  review.  In  Cocker  v.  Bems,  1  Ch. 
Cas,  61,  a  bill  for  such  purpose  was  sustained,  not  so  much  on 
the  ground  of  fraud,  as  on  its  own  special  circumstances, 
namely,  that  the  original  decree  of  foreclosure  was  to  be  en« 
tered,  unless  the  money  was  paid  at  a  certain  time,  and  the 
money  was  not  paid,  from  circumstances  of  inevitable  necessity, 
without  willful  default. 

There  is  no  express  allegation  of  fraud  in  this  bill,  but  the 
facts  set  forth  are  such  that  it  is  difficult  to  divest  them  of  the 
charge  of  fraud.  If  the  defendant,  Coster,  as  the  bOl  charges 
and  the  demurrer  for  the  purpose  of  this  argument  admits, 
knew  that  the  description  of  his  mortgage  embraced  more  land 
tiion  the  mortgagor  had  titie  to,  yet  took  his  decree  for  the 
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whole,  and  infliBlB  upon  aelling  the  whole,  to  the  prejudice  of 
the  oomplainanty  it  looks  rery  much  like  fraud.  If  the  allega- 
tion is  untrue,  he  may  call  its  truth  in  question  by  his  answer, 
and  relieve  himself  of  the  implication  of  fraud.  Whether  there 
is  fraud  or  not  in  the  case,  the  special  circumstances  of  it  for- 
bid the  allowance  of  the  demurrer.  The  defendant  may  avail 
himself  of  the  objection,  if  there  is  anything  in  it,  by  plea  or 
answer,  and  I  deem  it  best  to  retain  the  bill  for  further  inquiry. 

Let  the  demurrer  be  overruled  with  costs. 

Order  accordingly. 

MuxAXVABXoinnmB:  See  Vcum  v.  J^atyeM;  82  Am.  Deo.  08O|  Bmtirddq^  t. 
Knigki,  88  Id.  103;  Arrta^fm  v.  HMard,  Id.  426;  /oHimoii  t.  Brmm,  87 
Id.  666b  hi  th«  note  to  whioh  otbar  omm  in  this  Mries  era  vef  ened  ta 

.  EQurrr  will  Bbjsvb  AOAnrar  JunoKBsns  ob  DmoBEEB  on  tho  gmmd 
ef  tend:  Oram  v.  GMUiN,  22  Am.  Dea  610;  bat  tfao  tend  most  bo  spoolfio* 
ally  snd  psrtJoalarly  lot  Joartiit  PeadkiemY.  flfsffoMiy,  84 M.  484.  Sooalse 
T.  (7»afl;  87  Id.  604. 
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MiEBS   V.  MaLOOLM  EV  All. 

KiDnro  Of  Labox  QuAmnrr  ov  Ounpowdxb  nr  Wooixbv  Buiujora^  anr 
oUmt  buildiiigiy  amoants  to  a  pablio  nniaaiioe,  and  randen  the  ponon  m 
keeping  it  liable  for  damages  reeiilting  therefponiy  althoogh  he  mi^  not 
have  been  goilty  of  any  negligence  in  oaadng  the  fixe  from  tridch  ancb 
damages  resnlted. 

Braxnrci  that  DKrENPAxr  was  a  Mak  of  Wkaxah  ia  not  oiimi— gK^  hi 
an  action  for  damagea  reanlting  from  a  noinnce  erected  and  maintained 
by  him. 

Whxbb  Ibbilitast  TmnMOVT  is  ADiamD  aoaisbt  QBJsonov*  a  ow- 
tion  for  a  new  trial,  made  upon  a  bOl  of  ezceptiona,  will  be  granted  wHh- 
out  inqtiiTing  how  far  each  testimony  may  have  i»^^q^?itd  the  Tevdioth 

0a8b.  The  action  was  brought  to  reoover  damages  for  an  in- 
jniy  cansed  to  the  plaintiff  by  the  explosion  of  a  quantity  of 
gunpowder  belonging  to  the  defendants.  The  defendants  de- 
posited about  six  hundred  pounds  of  powder  in  kegs  in  the 
upper  stoiy  of  a  wooden  building  used  as  a  carpenter's  shop. 
Near  this  shop  were  a  lumber  yard  and  several  wooden  build- 
ings, some  of  which  were  inhabited  dwellings.  No  fire  was  al- 
lowed in  the  building  in  the  day-time,  and  it  was  locked  up 
each  night.  The  shop  took  fire  in  the  night-time,  and  during 
the  progress  of  the  fire  the  powder  exploded,  killing  several 
persons  and  wounding  others,  among  whom  was  the  plaintifL 
The  other  facts  appear  from  the  opinion. 

J.  B.  Lawrence  and  J.  A.  Spencer,  for  the  defendants. 

B.  2>.  Naxon,  for  the  plaintiff. 
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By  Court,  Nelson,  0.  J.  The  chaige  of  the  circuit  judge,  aa 
detailed  in  the  bill  of  exceptions,  is  not  vexy  explicit,  but  we 
may  fairly  assume,  I  think,  that  the  case  was  put  to  the  jury  on 
the  question  whether  the  conduct  of  the  defendants,  in  regard 
to  the  manner  of  depositing  the  powder,  was  such  as  to  render 
them  guilty  of  a  public  nuisance;  and  if  that  point  has  been 
properly  detenmned  in  favor  of  the  plaintiff,  then  I  apprehend 
his  right  to  private  damages  must  follow  as  a  corollary.  In  this 
view,  the  question  of  fiegligence  on  the  part  of  the  defendants, 
except  so  far  as  it  may  be  necessarily  involved  in  the  question 
of  nuisance,  has  veiy  little,  if  anything,  to  do  with  the  case. 
But,  on  the  other  hand,  if  the  defendants'  conduct  was  not  suf- 
ficient to  render  them  chargeable  with  the  offense  mentioned, 
then  the  whole  gist  of  the  action  lies  in  negligence,  and  the  in- 
quiry might  arise  whether  this  was  so  connected  with  the  injury 
as  to  render  the  defendants  liable.  Perhaps  evidence  enough 
was  given  at  the  trial  to  have  justified  the  judge  in  putting  the 
case  to  the  juiy  in  either  aspect;  though  the  most  satisfactoiy 
position  for  the  plaintiff,  I  am  inclined  to  think,  and  the  one 
most  difficult  to  be  answered  by  the  defendants,  is  the  ground 
that  the  depositing  and  keeping  of  the  powder  in  the  exposed 
situation  described  by  the  witnesses,  amounted  to  a  public 
nuisance,  and  that  any  individual  sustaining  a  special  injuiy 
from  the  act,  was  entitled  to  his  private  damages. 

It  was  not  doubted  in  the  case  of  The  People  v.  Bands,  1  Johns. 
78  [3  Am.  Dec.  296],  that  the  act  of  carelessly  keeping  fifty 
barrels  of  gunpowder  in  a  house  in  the  village  of  Brooklyn,  was  a 
nuisance  at  common  law.  The  allegation  in  the  indictment  there 
was,  that  the  defendants  kept  the  barrels  '*  in  a  certain  house, 
near  the  dwelling-houses  of  divers  good  citizens,  and  near  a  cer- 
tain public  street,"  without  otherwise  characterizing  the  manner 
of  keeping  the  article;  and,  upon  the  principle  that  nothing  will 
be  intended  or  inferred  to  support  an  indictment,  the  court  said, 
for  aught  they  could  see,  the  house  might  have  been  one  built 
and  secured  for  the  very  purpose  of  keeping  powder  in  such  a 
way  as  not  to  expose  the  neighborhood.  Spencer,  J.,  dissented, 
holding  that  enough  appeared  to  make  the  question  one  for  the 
jury  to  settle,  who  could  inquire  into  the  various  circumstances 
of  place,  quantity,  exposed  situation  of  the  neighborhood,  etc. 

In  a  case  before  Lord  Holt,  Anonymous,  12  Mod.  342,  the  de- 
fendant was  indicted  and  convicted  for  keeping  several  barrels 
of  gunpowder  in  a  house  in  Brentford  Town,  sometimes  two 
days,  and  sometimes  a  week,  till  he  could  conveniently  send 
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them  to  London.  And  it  wbb  there  zeeolved,  **that  though 
gunpowder  be  a  neoeesazy  thing  and  for  defense  of  the  kingdom, 
yet  if  it  be  kept  in  each  a  place  as  it  is  dangerous  to  the  inhabi- 
tants or  passengers,  it  thII  be  a  nuisance."  In  Bex  v.  Taylor,  2 
Stra.  1168,  the  king's  bench  granted  an  information  against  the 
defendant  for  a  nuisance,  upon  **  affidavits  of  his  keeping  great 
quantities  of  gunpowder,  to  the  endangering  of  the  church  and 
houses  where  he  lived,"  or,  as  it  should  have  been  expressed,  ac- 
cording to  Bums,  "to  the  endangering  of  the  lives  of  his 
majesty's  subjects:"  2  Bums'  Just.  667,  668;  1  Buss,  on  Cr. 
297,  and  note  (o). 

I  think  the  jury  would  have  been  well  warranted  in  find- 
ing  the  defendants  guilty  of  the  offense,  upon  the  facts  dis- 
closed in  this  case,  as  it  can  not  be  doubted  that  the  gunpow- 
der was  deposited  in  a  building  insufficiently  secured  and 
protected,  and  altogether  unfit  for  the  safe  keeping  of  so 
large  a  quantity  of  the  article.  The  situation  of  the  building 
in  other  respects,  moreover,  was  such  as  to  render  the  gunpow- 
der dangerous  to  the  lives  of  the  citizens;  for  an  explosion,  either 
by  accident  or  design,  at  any  period  of  time  after  the  deposit, 
would,  in  all  himian  probability,  have  proved  destructive  to  mora 
or  less  of  the  inhabitants  residing  in  the  neighborhood. 

Assuming  that  the  jury  were  justified  in  coming  to  this  con- 
clusion, the  authorities  are  abundant  to  show  that  the  defend- 
ants were  answerable  to  the  plaintiff  for  the  personal  injury 
occasioned  by  the  explosion.    The  principle  is  stated  by  Abbott, 
O.  J.,  in  Duncan  v.  Thumtea,  8  Bam.  &  Cress.  666.    He  there 
said:  **  I  take  it  to  be  a  general  rule  that  a  party  who  sustains  a 
special  and  particular  injury  by  an  act  which  is  unlawful  on  the 
ground  of  public  injury,  may  maintain  an  action  for  his  own  special 
injury."    The  following  cases  exemplify  and  apply  the  principle, 
viz. :  Base  v.  Miles^  4  Mau.  &  Sel.  101;  Eerdy  v.  The  Mayor  etc. 
of  Lyme  Begis^B  Bing.  91;  S.  C,  3  Bam.  &  Adol.  77;  S.  0., 
ii  error,  1  Bing.  N.  Cas.  222;  Fierce  v.  DaH,  7  Cow.  609;  Lan- 
WTig  V.  Smith,  8  Id.  146;  S.  C.  in  error,  4  Wend.  25,  per  Wal- 
worth, ChanceUor  [21  Am.  Dec.  89];  MUs  v.  HaU,  9  Id.  816  [24 
Am.  Dec.  160]. 

But  a  new  trial  must  be  granted  in  this  case  for  the  error  of 
the  judge  in  admitting  evidence  of  the  wealth  of  one  of  the  de- 
fendants. This  was  clearly  inadmissible,  and  it  is  impossible 
to  say  what  effect  it  may  have  had  upon  the  verdict;  nor  is  it 
important  to  inquire,  as  this  is  a  bill  of  exceptions.  The 
nhuntiff  was  entitled  to  the  damages  he  had  sustained,  and 
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nothing  more,  without  regard  to  the  ability  or  poYerij  of  the 
defendants.  The  admission  of  the  evidence  implied  at  least  that 
the  jury  might  graduate  their  verdict  in  some  measure  by  the 
means  possessed  by  the  defendants  to  satisfy  it. 
New  trial  granted. 

ErzDXircs  ov  Pboukxabt  Abiltit  or  Partib8»  whxv  AnmasiBUi  oa 
'QussnoN  ov  Bamaobs.— In  QtaJble  v.  Margrane^  38  Am.  Deo.  88,  it  wm 
decided  that  evidence  of  a  defendant's  peonniary  ability  is  adminble^  in  aa 
action  for  the  seduction  of  the  plaintiff's  daughter,  and  that  such  evidenoe 
should  be  considered  by  the  jury  in  estimating  the  damages.  See  also  tbi 
note  to  that  case  for  other  cases  on  this  subject. 

Pktvatb  Action  fob  Pubuo  Nitisancb:  See  note  to  SteUon  t.  Foaam^ 
Z\  Am.  Dec.  132,  where  this  subject  is  considered  at  some  length.  The 
principal  case  is  cited  in  Urst  Baptist  Church  qf  Schenectady  v.  Utka  A  8, 
B.  y?.  Co,,  6  Barb.  317;  in  NoHhem  Turnpike  Co.  v.  Smith,  15  Id.  359;  and 
In  Fart  Plain  Bridge  Co.  v.  Smith,  30  N.  Y.  62,  to  the  point  that  oocnpants 
of  real  estate,  who  sustain  special  damage  from  the  existence  of  a  publio 
nuisance,  may  maintain  an  action:  but  such  damage  must  be  distinct  from 
that  suffered  by  other  citizens.  It  is  also  died  in  Hay  v.  Gohoea  Co,,  8  Barbw 
48,  and  in  Hudson  Biver  B.  R  Co.  v.  Loeb,  7  Bob.  424,  to  the  point  that 
•any  one  who  sustains  a  special  injury  by  a  disturbance  of  a  servitude  or 
easement  of  way  in  a  publio  highway,  may  maintain  an  action.  And  la 
First  Baptist  Church  in  Schenectady  v.  Schenectady  A  TroyB.  B.  Co.,  6  Barbw 
86,  to  the  point  that  where  a  party  is  disturbed  in  the  lawful  enjoyment  of 
his  property  by  the  wrongful  act  of  another,  and  he  sustslns  an  injury  thereby, 
jm  action  Ues. 

Nbw  Tbial,  whbn  Gbakted  fob  Admission  or  Ibbblbvabt  TBanifoirr. 
In  Watson  v.  Proprietors,  31  Am.  Dec.  40,  it  was  held  that  the  admisnon  of  ir> 
relevant  testimony  was  not  ground  for  a  new  triaL  In  the  note  to  that  case 
other  cases  on  this  subject  are  collected.  The  principal  case  is  cited  in  JEMs 
T.  Harmony  Fire  Ins.  Co.,  3  Bosw.  516,  to  the  point  that  where  no  possible 
injury  could  have  resulted  by  the  admission  of  irrelevant  evidence,  a  new 
trial  will  not  be  granted.  But  in  Cunlif  v.  Mayor  of  Albany,  2  Barb.  104; 
in  Boyle  v.  Colman,  13  Id.  44;  and  in  People  v.  Parish,  4  Denio,  156,  the 
principal  case  is  cited  in  support  of  the  proposition  that,  upon  a  bill  ol 
exceptions,  a  new  trial  will  be  granted  if  immaterial  evidence  has  improp- 
erly been  admitted.  And  in  Fcnrest  v.  Forest,  3  Abb.  158;  S.  C,  6  Duer,  146; 
In  Moody  v.  Osgood,  50  Barb.  633;  in  Wakeman  v.  Sherman,  0  N.  Y.  02;  and 
in  Kniffm  v.  McOonneU,  30  Id.  289,  it  is  cited  to  the  point  that  a  new  trial 
will  be  granted,  if  evidence  of  the  wealth  of  a  defendant  has  been  admitted, 
juid  it  is  possible  that  the  adnussion  of  such  evidence  influenced  the  minds  of 
the  jury  unfavorably  towards  him. 

Keeping  or  Gunpowdbb  ik  Labob  QuANTmBs  near  dwelling-houses  is  a 
jinisance  at  common  law:  Bradley  v.  People,  56  Barb.  73;  Heeg  t.  Lichi,  16 
Hnn,  259;  S.  C,  80  N.  Y.  584,  all  citing  the  principal  case. 

The  pbikgipal  oasb  is  DisrorouiSHBD  in  Leuns  v.  Chapman,  10  Barb.  256, 
ieo  the  point  of  the  admissibility  of  evidence  of  a  defendant's  wealth. 
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Yak  Etien  v.  Hubst  and  Oi 


ii;f:ii 


[6  HilIhSII.] 
IV  TU8FA88  DX  BOHIS,   PlBA  TIIAT  THS  OOOM  BxLONGBD  TO  ThIBO  PIA- 

■OH,  and  that  the  defendant  took  them  by  Tirtoe  of  en  attachnHnl 
ageinct  him,  givee  no  color  for  the  action^  and  is  obnozions  to  the  objee- 
tion  of  amounting  to  the  general  iasae;  bat  if  the  plea  admits  that  the 
property  was  taken  from  the  possession  of  the  plaintiff,  it  giyes  oolory 
and  will  be  held  good. 
SncxAL  Plxadbr  is  not  Allowed  to  Lxavk  his  Plkadiko  Ofsv  to 
DmxitBirT  CoxflTBUcnoKB,  and  then  take  his  choice  between  them. 

WhIBS  PaBTT  PbOOBBDIKO  BT  ATTAGHMBirr  ATTAGfKS  A  Salb  on  the 
ground  that  it  was  fraadalent  and  void  ss  against  creditors,  he  most 
show  that  the  justice  had  jurisdiction  and  that  the  process  was  regulariy 
isBoed.  And  this  is  necessary  to  the  justification  of  the  officer  as  weD 
as  the  creditor. 

Attachmbiit  aoairbt  Nok-rbsidbkt  Dbbiob,  under  the  act  to  abolish  tm- 
prisonment  for  debt,  may  issue  without  any  affidavit;  snd  an  affidavit 
made  in  such  proceeding  is  extrajudicial.  But  the  plea  must,  in  such  a 
case,  show  that  the  debtor  was  a  non*resident>  and  that  the  plaintiff  in 
the  attachment  was  his  creditor;  and  an  averment  that  the  justice  issued 
the  attachment  on  an  affidavit  of  these  facts  will  not  avail. 

Faori  on  Which  Juhisdiotion  Depends  must  be  Set  Forth  in  a  plea  of 
justification  under  an  attachment,  where  it  is  necessary  to  show  juris- 
diction. General  averments  that  the  party  complied  with  the  statute^ 
and  that  the  proceedings  were  according  to  its  requirements,  will  not 
answer. 

DxicuBBXH  to  pleas.    The  facts  appear  from  the  opinion. 

IF.  Porter,  jun,y  for  the  plamtifiT. 

2>.  Praity  for  the  defendants. 

By  Oourt,  Bbonson,  J.  The  pleas  allege  that  the  plaintifi 
claimed  the  goods  under  a  pretended  sale  thereof  by  Simon  Van 
Etten  to  the  plaintiff,  which  pretended  sale  was  void,  and  that 
the  goods  were  the  property  of  Simon.  If  there  was  nothing 
else  in  the  pleas,  they  would  be  bad.  They  would  give  no  color 
for  the  action,  and  consequently  be  obnoxious  to  the  objection 
of  amounting  to  the  general  issue:  Brown  y.  Arlcher,  1  Hill, 
266.  But  the  pleas  admit  that  the  property  was  taken  from  the 
possession  of  the  plaintiff,  and  so  plainly  give  color.  The 
plaintiff's  possession  was  sufficient  to  give  him  an  action  of 
trespass  against  a  stranger,  although  the  property  belonged  to 
another.  The  defendants  admit  the  plaintiff's  right  to  sue,  im- 
less  they  can  justify  under  the  process  against  Simon.  Such  a 
plea  is  not  bad  for  lack  of  color.  It  does  not  amount  to  the 
general  issue;  but  confesses  and  avoids  the  action. 
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The  defendants  eridenUy  intend  to  attack  the  plaintiff's  title 
to  the  goods  under  the  sale  from  Simon  Van  Etten,  on  the 
gxoond  that  the  sale  was  fraudulent  and  void  as  against  credit- 
ors. True,  the  pleas  say  nothing  about  creditors,  and  it  is 
possible  that  £he  sale  was  bad  for  some  other  fraud.  But  a 
special  pleader  is  not  at  liberty  to  leave  his  pleading  open  to 
different  constructions,  and  then  take  his  choice  between  them. 
If  the  defendants  mean  that  there  was  such  a  fraud  on  the  part 
of  the  plaintiff  that  the  title  did  not  pass  as  between  the  parties 
to  the  sale,  they  should  have  said  so.  But  there  can  be  little 
doubt  that  the  defendants  mean  to  attack  the^e  on  the  ground 
that,  although  it  may  be  good  as  between  the  parties  to  it,  it  was 
fraudulent  and  void  as  against  creditors.  To  do  this,  th^  must 
show  a  judgment  as  well  as  execution;  or  where,  as  in  this  case, 
they  proceed  by  attachment,  they  must  show  that  the  justice  had 
jurisdiction,  and  that  the  process  was  regularly  issued.  And 
this  is  necessaiy  to  the  justification  of  the  officer,  as  well  as  the 
creditor:  High  v.  WUgon,  2  Johns.  46;  Noble  v.  Holmes,  6  Hill, 
194,  and  note  (b).  In  most  cases,  process,  regular  upon  its 
face,  will  be  a  sufficient  protection  to  the  officer;  but  it  is  other- 
wise when  the  process  is  used  for  the  purpose  of  avoiding  a 
sale  under  the  statute  of  18  Eliz.  There  the  officer  must  show 
a  good  foundation  for  the  process. 

Attachments  against  non-resident  debtors  under  the  thirty- 
third  section  of  the  non-imprisonment  law,  Stat.  1831,  p.  403, 
may  issue  without  any  affidavit:  Clark  v.  Luce,  15  Wend.  479; 
Boies  V.  Bdyea,  23  Id.  336.  What  is  said  in  the  pleas  about  an 
affidavit  is  therefore  a  matter  of  no  moment,  and  may  be  laid 
out  of  the  case.  The  pleas  are  then  bad  because  it  is  not 
stated  or  averred  that  Simon  Van  Etten  was  a  non-resident  of 
the  county.  Without  such  an  averment  it  does  not  appear  that 
the  justice  had  any  jurisdiction  to  issue  the  attachment.  In- 
stead of  stating  that  Cushing  made  affidavit  of  the  non-resi- 
dence of  the  debtor,  the  pleas  should  have  alleged  that  in  point 
of  fact  he  was  a  non-resident.  As  the  statute  does  not  require 
an  affidavit,  I  do  not  see  how  any  benefit  can  be  claimed  from 
the  fact  that  one  was  made.  Indeed,  it  seems  to  be  an  extra- 
judicial oath,  which  can  do  no  good  in  any  point  of  view.  The 
general  allegations  in  the  pleas  that  Cushing  applied  for  the 
process  pursuant  to  the  statute,  that  he  complied  with  the  re- 
quirements of  the  statute,  that  the  justice  had  jurisdiction,  and 
issued  the  process  in  pursuance  of  the  statute,  and  the  like,  are 
of  no  avail.    Where  it  is  necessary  to  show  jurisdiction,  the 
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parfy  must  allege  the  existence  of  the  facts  on  which  juiisdio- 
tion  depends:  SackeU  y.  Andross,  5  Hill,  827. 

The  pleas  are  also  bad  because  it  is  not  averred  that  Cashing 
was  a  creditor  of  Simon  Tan  Etten.  No  one  but  a  creditor  had  a 
right  to  attack  the  sale  to  the  plaintiff:  Damon  y.  BfyarU,  2  Pick. 
411.  The  affidavit  that  Simon  Tan  Etten  was  indebted  to  Gush- 
ing will  not  aid  the  pleas,  for  the  reasons  already  mentioned. 

Judgment  for  the  plaintiff. 

Who  vat  Attack  CoimnrAVcn  on  Ground  or  Fraud:  See  JIfUler  t. 
MUUrt  S9  Am.  Deo.  607»  note  fi09,  where  other  casee  are  oollected.  In 
Thurhtr  ▼.  Bkui€k^  50  N.  Y.  86,  the  prinoipal  oaae  is  oited  in  support  of  the 
proposition  that  none  but  judgment  creditors  can  attack  a  fraudulent  transfer. 

Ofticsr  Szizino  undkr  Attachhxnt,  must  show  that  it  was  regularly  is* 
sued:  Thayer  v.  WiUett,  0  Abb.  331;  S.  a,  5  Bosw.  357;  Decker  t.  BryoaU^ 
7  Barb.  186;  Rinehty  v.  Stryhtr,  26  How.  Pr.  80;  &  0.,  28  N.  T.  50^  aU 
idting  the  principal  case. 

Facts  upon  Which  JuRisDionoN  Depends  must  be  Stated,  and  it  ii  not 
enough  to  allege  in  general  terms  that  the  court  had  jurisdiction:  Turner  t. 
Rdltfy,  3  N.  Y.  105;  Bamea  t.  HcariB^  4  Id.  380;  People  t.  Baneter,  5  Id. 
118,  all  citing  the  principal  case. 

The  PRINCIPAL  CASE  u  CITED  in  OUxzier  t.  CUft,  10  CaL  304,  to  the  point 
that  an  officer,  in  order  to  justify  the  seizure  of  property  in  possession  of  a 
stranger  to  the  writ  which  be  has  executed,  must  plead  specially  such  justi- 
fication; and  in  Meehan  v.  WUlianu,  2  Daly,  372;  8.  0.,  36  How.  Pr.  74,  in 
support  of  the  proposition  that  a  plainti£^  having  established  that  he  ii  a 
creditor  of  a  fraudulent  grantor,  and  having  made  the  grantee  In  the  fraudn* 
lent  conveyance  a  party,  is  entitled  to  have  the  conveyance  dedsred  void,  so 
far  as  it  interposes  an  obstacle  to  the  enforcement  of  his  lien.  It  is  also  citsd 
in  Van  Kirk  v.  Wilds,  11  Barb.  524,  as  an  authority  for  the  position  that  an 
affidavit  for  attachment  is  not  necessary.  But  in  the  case  of  Tttylor  v. 
Heath,  4  Denio,  506,  Beardsley,  J.,  who  delivered  the  opinion  of  the  courts 
xefenring  to  the  principal  case,  and  others  following  it  on  the  pmnt  last  r»> 
ferred  to,  said:  '*  I  think  it  will  be  seen  that  a  provision  in  the  statnte,  ex* 
plicit  in  its  terms,  and  direct  to  the  purpose,  was  entirely  overlooked,  in 
deciding  them,  and  which  to  my  mind  ii  a  dedsive  objection  to  them  as 
authority."    And  in  this  case  it  was  held,  that  an  affidavit  of  non>reaideDce 
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[6  Hxxx,  878.] 

Oausb  can  not  be  Referred  unless  there  is  an  Account,  in  the  oid^ 
nary  sense  of  that  term,  between  the  parties,  even  though  there  may  be 
many  items  of  damage. 

Where  Plaintipf  Sues  on  Covenant  in  Lease  RESBRyuro  Rent,  pay- 
able in  grain,  fowli,  and  services,  and  the  defense  does  not  go  to  the 
items  in  the  claim,  but  denies  the  defendanVs  liability  altogether,  thsi<r 
be  no  reference. 
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DidBZOK  or  CxBOUiT  CouBT  Ordkrzno  a  RxTEBsiraB,  MAT  BS  RivnwiD 
by  to6  suprenift  oonrt. 

CkprxsAST  to  recoTer  nine  years'  rent.  The  annual  rent' re- 
Bbrred  in  the  lease  vms  eighteen  and  threee  f aorths  bushels  of 
wheat,  four  fat  hens,  and  one  da/s  seryice  with  carriage  and 
horses.  The  defendant  denied  all  liability.  The  drcnit  judge 
ordered  a  reference,  and  the  defendant  moved  to  vacate  tho 
order. 

J2.  W.  Peckham,  tot  the  defendant. 

2).  Gady,  for  the  plaintiff. 

By  Court,  Bbohbon,  J.  Where  there  is  no  account  between 
the  parties,  in  the  ordinary  acceptation  of  that  term,  the  cause 
can  not  be  referred,  although  there  may  be  many  items  of 
damage:  TJumaa  t.  Beab,  6  Wend.  608;  SUmser  y.  Hedjteld,  19 
Id.  21;  Dederick  t.  Bichlsy,  Id.  108.  If  there  had  been  pay- 
ments in  money  or  other  things,  and  the  question  was  whether 
any  part  or  how  much  of  the  rent  was  in  arrear,  there  might, 
perhaps,  be  a  reference.  But  here  the  defendants  claim  nothing 
in  the  way  of  payment;  but  rest  their  defense  on  the  ground 
that  they  were  never  liable  for  the  rent  which  the  plaintiffs 
claim.  The  cases  do  not  come  within  the  statute.  Although 
the  circuit  judge  may  order  a  reference  with  the  like  effect  as  if 
the  order  was  made  by  this  court,  it  is  settled  that  we  may  re- 
view his  decision,  and  revoke  the  order:  Thovuu  v.  Beab^  6 
Wend.  608;  LevyY.  BrooHyn  Fire  Ins.  Co.,  25  Id.  687.  We 
oould  review  the  decision  if  it  had  been  made  l^*  ourselves. 

Motions  granted.  

Cttkd  in  BaiehOor  v.  Albany  OUp  Ing.  Co.,  6  Abb.  Pr.  (N.  S.)  248;  S.  a» 
87  How.  Pr.  4C9;  8.  0.,  1  Sweeney,  350,  to  the  point  that  where  the  defend- 
ant denies  all  liability  for  rent,  there  la  no  account,  In  the  ordinary  accepta- 
tion of  the  term;  in  Ifcutertcn  v.  Howdly  10  Abb.  Pr,  1 18,  to  the  point  that  in  a 
ease  requiring  an  inTeatigation  of  a  long  account,  and  liot  requiring  the  decinon 
of  difficult  queitioni  of  law,  a  reference  may  be  made;  in  HarrU  v.  Afecul, 
16  Abb.  259,  to  the  point  that  a  case  inTolving  but  few  items  ia  not  referable; 
In  McLean  t.  Ecui  Biver  In$,  Co.,  8  Bosw.  701,  to  the  point  that  mere  items 
of  damage  do  not  constituto  an  account;  in  Turner  v.  Taylor,  2  Daly,  282, 
and  in  Town$end  v.  Hmdriekt,  40  How.  Pr.  154,  to  the  point  that  where  an 
action  involves  an  examination  of  a  long  account,  it  is  referable;  In  Terry  v. 
Hunter,  3  Id.  183,  and  in  McOiMough  v.  Brodie,  13  Id.  347,  to  the  point  that 
the  supreme  court  entertains  motions  to  vacato  orders  of  reference;  and  in 
i>ei0ey  v.  lUld,  Id.  439,  to  the  point  that  references,  under  the  revised  stat- 
utes, were  confined  to  cases  upon  oontrsot.  But  in  Lee  v.  TittoUon,  35  Am. 
Deo.  624,  it  was  held  that  the  power  of  reference  was  not  restricted  to  mat- 
ten  of  acoormt,  or  even  to  actions  arising  ex  contfuehi,  under  the  New  York 
■tatnta. 
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SZABK  V.  B06WELL. 


EtacLABAnoirs  Hasb  bt  Owvsb  or  Cbooi  0  Aomur  an  not  admfarfhlo 
to  affaot  tlM  fi|^ti  of  one  who  dsrivM  title  from  him.  Aad^  thewiot% 
the  dedoMtlone  of  a  niort|g^(ee  that  the  mortgage  was  iunirioii%  om  not 
be  admitted  to  affect  the  titie  of  a  nnmliaeiir  mdar  it^  aUhoBdi  each 
mortgagee  died  before  the  triaL 

Enonmrr.  The  defendaiit  set  up  title  under  a  mortgage 
ezeoated  hy  ihe  plaintiff  to  one  Chittenden.  After  Chitten- 
den's death,  his  exeoutors  f  orecloeed  the  mortgage,  became  the 
porehaaem  at  the  sale,  and  afterwards  oonTeyed  to  the  defend- 
ant. The  plaintiff  offered  to  prove  by  the  dedaxations  of  Chit- 
tenden, made  before  the  mortgage  fell  doe,  that  itwasusarions. 
The  eridenoe  was  rejected,  and  a  rerdiot  haTing  been  rendered 
for  the  defendant,  the  plaintiff  mo?ed  for  a  new  trial  on  a  bill 
of  exceptions. 

H,  Gay,  for  the  plaintifll 

8.  HoMhewSf  for  the  defendant. 

By  Court,  Nelson,  C.  J.  It  has  been  held  sereral  times  bj 
this  court,  that  declarations  made  by  the  owner  of  a  chose  in 
action  are  not  admissible  to  affect  the  rights  of  one  deriying 
title  from  him:  Kent  y.  WaUan,  7  Wend.  256;  WhUaher  t.  Proton, 
8  Id.  490;  Beach  t.  TFtse,  1  Hill,  612.  The  mortgage  in  qnea- 
tion  was  a  mere  chose  in  action,  and  there  is  nothing  to  ts]» 
this  case  out  of  the  above  rule.  The  fact  of  the  mortgagee 
having  died  before  the  trial,  makes  no  difference:  Beach  t.  Wise, 
supra.  His  dedaxations  were  properly  rejected,  and  the  motion 
for  a  new  trial  must  therefore  be  denied. 

New  trial  denied. 


Deolabations  or  Fobmbb  Ownsr,  whef  Admibbibls  aoaotbt  his  800- 
CEsaoK  IN  Interest:  See  Padgett  v.  Laxortnce,  40  Am.  Deo.  232,  and  note 
240;  Carpenter  ▼.  HoUUter,  37  Id.  612,  note  615,  where  other  caeee  are  ool- 
lected.  The  prinoipal  case  is  cited  to  the  point  that  the  dedaiatione  of  the 
owner  of  a  ohoee  in  action  are  not  admisBible  to  affsct  the  rights  of  one  mb- 
eeqaently  deriving  title  from  him,  in  the  following  oases:  J<me$  t.  Bati  Soe, 
M,  E.  Ch,  qfBoeheater,  21  Barb.  174;  Chri$tie  y.  Bishop^  1  Barb.  Ch.  116; 
Savage  ▼.  Murphy,  8  Boew.  87;  Toudey  v.  Barry,  16  N.  Y.  500.  It  is  also 
cited  in  StMth  y.  Webh,  1  Barb.  234,  to  the  point  that  a  pUuntiff  who  is  a 
pnroliaBer  in  good  faith  and  for  a  yalnable  consideration,  can  not  be  sub- 
jected to  loss  by  the  previously  made  admissions  of  third  perBons  having  no 
interest  in  the  snlt;  and  in  Jermain  v.  Worth,  5  Denio,  844»  to  the  point  tiial 
ihe  declarations  of  a  former  owner  of  a  negotiable  promissoiy  note,  while  he 
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held  it^  are  not  adminible  agiSmt  one  to  whom  it  vm  tramfeired  for  tbIoo 
after  matority. 

Thx  PBnroiPAL  case  is  cffkd  in  Eiington  ▼.  JBiiia  lAfk  In».  Oo.^  18  Hii]i» 
647»  to  the  point  that  the  fact  thst  tiie  parly  who  made  the  dedbntkoa  hM 
flinoe  died,  makes  no 


SiLSBXIBT  ET  AL.  V.  MoGoOK  BX  AL. 

[6  Hill,  435.] 
Whkbi  Gbaik  WRONoruLLT  Taken  is  Maishtvaotubsd  ihto  Wbiskt»  its 
identity  ia  destroyed,  and  the  property  therein  is  changed  and  becomes 
that  of  the  mannfaotnrer. 

Tbotsb  for  a  quantity  of  whisky.  The  sheriff  levied  upon 
five  hundred  bushels  of  grain,  by  virtue  of  hfi.fa.  against  one 
Woody  in  favor  of  one  Mason.  The  grain  was  left  in  Wood's 
distillery  after  the  levy  and  was  converted  into  whisky  by  the 
plaintiffs,  who  succeeded  Wood  in  the  possession  of  the  distill- 
eiy.  On  the  tenth  of  March,  1843,  the  plaintiffs  settled  with 
the  sheriff  for  the  grain,  giving  him  their  note  for  the  value  of 
it,  which  was  afterwards  accepted  by  l^rmason  as  so  much  paid 
upon  the^./a.  On  the  twenty-fifth  of  Februaxy,  1843,  one  of 
the  deputies  of  the  sheriff  seized  the  whisky  in  question  by 
virtue  of  a  ^./a.,  issued  ftgainst  Wood  in  favor  of  the  defend- 
ants. The  deputy  sold  the  whisky,  and  the  defendants  bid  it 
in.  The  circuit  judge  ordered  a  nonsuit,  and  the  plainti£Bi 
moved  for  a  new  trial  on  a  bill  of  exceptions. 

8.  Wmcesortfjun,,  for  the  plaintiffs. 

N,  HUlfjun,,  for  the  defendants. 

By  Court,  Nelson,  0.  J.  Even  conceding  that  the  settlement 
with  the  sheriff  for  the  taking  and  conversion  of  the  grain  was 
inoperative  (which  I  should  not  be  willing  to  admit,  if  made  in 
good  faith),  still,  a  decisive  answer  to  the  defense  is,  that  the 
identity  of  the  grain  was  destroyed  by  the  act  of  manufactur- 
ing it  into  whisky,  and  the  property  in  the  new  article  vested 
in  the  plaintiffs.  The  doctrine  on  this  subject  is  stated  by 
Blackstone  as  follows:  "  By  the  Boman  law,  if  any  given  cor- 
poreal substance  received  ^afterwards  an  accession  by  natural  or 
by  artificial  means,  as  by  the  growth  of  vegetables,  the  preg* 
nancy  of  animals,  the  embroidering  of  cloth,  or  the  conversion 
of  wood  or  metal  into  vessels  and  utensils,  the  original  owner 
of  the  thing  was  entitied  by  his  right  of  possession  to  the  prop- 
eriy  of  it  under  such  its  state  of  improvement.    But  if  tu« 
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thing  itself,  by  such  operation,  was  changed  into  a  different 
species,  as  by  making  wine,  oil,  cm  bread,  oat  of  another's 
grapes,  olives,  or  wheat,  it  belonged  to  the  new  operator;  who 
was  only  to  make  a  satisfaction  to  the  former  proprietor  for  the 
materials  which  he  had  so  converted.  And  these  doctrines  are 
implicitly  copied  and  adopted  by  our  Bracton,  and  haye  since 
been  confirmed  by  many  resolutions  of  the  courts:"  2  Bl.  Com. 
404;  and  see  Bro.  Abr.,  tit.  Property,  23;  Moore,  20;  Foph.  88; 
Yin.  Abr.,  tit.  Trespass  (H.  a.  3),  pi.  8;  Id.,  tit  Property  (£.), 
pi.  6;  BetU  t.  Lee,  6  Johns.  348  [4  Am.  Dec.  368];  2  Sent'^ 
Com.  364.  The  same  doctrine  was  laid  down  in  Broum  y.  Sax, 
7  Cow.  95.  The  court  there  said:  **  The  rule  in  case  of  a  wrong- 
ful taking  is,  that  the  taker  can  not,  by  any  act  of  his  own,  ao- 
qtdre  titie,  unless  he  either  destroy  the  identity  of  the  thing;  as 
by  changing  money  into  a  cup,  or  grain  into  malt;  or  annexing 
it  to  and  making  it  a  part  of  some  other  thing,  which  is  the 
principal;  or  changing  its  nature  from  personal  to  real  property; 
as  where  it  is  worked  into  a  dwelling-house." 

In  the  present  case,  the  nature  and  species  of  the  commodity 
was  entirely  changed  and  its  identity  destroyed;  as  effectually, 
it  seems  to  me,  as  by  '*  making  wine,  oil,  or  bread,  out  of  an- 
other's grapes,  olives,  or  wheat."  I  think  the  circuit  judge 
erred  in  nonsuiting  the  plaintiffs,  and  that  they  are  entitled  to 
a  new  trial. 

New  trial  granted. 

Tttlb  bt  Accebsiok.— Id  the  case  of  Pdree  t.  Ooddard,  S3  Am.  Deo.  764, 
it  WM  deoided  that  a  willful  trespMser  oan  aoqnire  no  right  by  aoceanon,  to 
the  property  of  another,  and  that  the  owner  may  reclaim  it  notwithstandiiig 
any  alteration  of  form,  unless  it  be  changed  into  a  different  species  and  be- 
come incapable  of  restoration  to  its  original  state.  See  the  note  to  that  caae, 
p.  766,  and  other  cases  there  collected.  The  principal  case  was  cited  in 
Campbell  v.  Erie  R*y  Co.,  46  Barb.  556,  to  the  point  that  the  right  to  retake 
property  wrongfully  taken  is  only  lost  when  its  identity  is  destroyed.  When 
the  case  went  back  to  the  lower  court  for  retrial,  the  defendants  offered  to 
prove  that  the  whisky  was  manufactured  from  com  belonging  to  Wood,  the 
defendant  in  the  execution;  that  the  plaintiffs  had  taken  the  com  and  manu- 
factured it  into  whisky,  without  any  authority  from  Wood,  and  knowing  at 
the  time  that  it  belonged  to  him.  The  plaintiffs  objected  to  this  evidence,  in- 
sisting that  Wood's  title  to  the  com  was  extinguished  by  its  conversion  into 
whisky.  The  evidence  was  rejected,  and  the  plaintiffs  had  a  verdict,  which 
the  supreme  court,  in  4  Denio,  332,  refused  to  set  aside.  The  case  was  then 
brought  to  the  court  of  appeals,  where  the  judgment  of  the  supreme  court 
was  reversed,  3  N.  Y.  379,  the  majority  of  the  court  holding  that  where  com 
is  taken  from  the  owner  by  a  willful  trespasser  and  by  him  converted  into 
whisky,  the  property  is  not  thereby  changed,  but  remains  in  the  original 
owner.     See  note  to  Baker  v.  Wheder,  24  Am.  Bee.  70,  86. 
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Bbowk  v.  Butohebs  and  Dbovebs'  Bai^k. 

[6  HIX2.,  448.] 

IiTDOBSxiixNT  Wbitten  IS  PsNCiL,  OB  Mads  bt  A  Mabk,  ifl  inffioieiit, 
although  it  appettn  that  the  party  maklDg  the  mark  could  write.  And 
where  a  person  writes  the  figures  *'  1.  2.  8.**  on  the  haok  of  a  bill  of  ex- 
ehange,  as  a  substitute  for  his  name,  intending  tliereby  to  bind  himseli 
as  indorser,  he  wHl  be  so  bound. 

Ebbob  to  the  superior  court  of  New  York  city.  The  bank 
sued  Brown  as  indorser  of  a  bill  of  exchange,  and  recovered 
judgment.  The  indorsement  was  made  with  a  lead  pencil,  and 
in  the  figures  **  1.  2.  8."  The  court  below  charged  the  juiyy. 
that  if  they  believed  the  figures  were  made  by  Brown  as  a  sub- 
stitute for  his  proper  name,  and  that  he  intended  thereby  to 
bind  himself  as  indorser,  he  was  liable.  The  jury  found  for 
the  plaintiff,  and  Brown  thereupon  brought  error. 

O.  De  WiU^  for  the  plaintiff  in  error. 
A.  ScheUf  for  the  defendants  in  error. 

By  Court,  Nelson,  C.  J.  It  has  been  expressly  decided  that 
an  indorsement  written  in  pencil  is  sufficient:  Oeary  v.  Physic, 
6  Bam.  &  Cress.  234;  and  also  that  it  may  be  made  by  a  mark: 
Oeorger.  Surrey,  Itloo.&'il.  616,  In  a  recent  case  in  the  king's 
bench,  it  was  held  that  a  mark  was  a  good  signing  within  the  stat- 
ute of  frauds;  and  the  court  refused  to  allow  an  inquiiy  into  the 
fact  whether  the  party  could  write,  saying  that  would  make  no 
difference:  Baker  v.  Dening,  8  Ad.  &  El.  94;  and  see  Harrison 
V.  Harrison,  8  Yes.  186;  Addy  v.  Oria:,  Id.  504.  These  cases 
fully  sustain  the  ruling  of  the  court  below.  They  show,  I  think, 
that  a  person  may  become  bound  by  any  mark  or  designation  he 
thinks  proper  to  adopt,  provided  it  be  used  as  a  substitute  for 
his  name,  and  he  intend  to  bind  himself. 

Judgment  affirmed. 

Ctted  in  Barnard  Y.  Heydrick,  2Abb.  (N.  S.)62,  andinPa<dklaT.i?j«er, 
27  Barb.  40,  to  the  point  that  a  party  may,  in  ordinary  business  transactions, 
become  bound  by  any  mark  or  design  he  thinks  proper  to  adopt  and  use  for 
his  name.  And  to  the  point  that  figures  or  a  mark  may  be  used  instead  of  a 
proper  name,  and  where  either  is  substituted  by  a  party  intending  thereby  to 
bind  himself,  the  signature  is  effectiye  to  all  intents  and  purposes,  Jn  the  fol- 
lowing cases:  Palmer  v.  Stephens,  1  Denio,  479;  BramerdY,  ffe^riek^  32  How. 
Pr.  101;  Melntire  ▼.  PresUm,  5  Qilm.  66;  HascaU  ▼.  L\fe  Asan.  qfAmeriea,  6 
Hun,  165;  DeWiU  v.  WaUan,  9  N.  Y.  673;  David  ▼.  WimamOmrgh  CfUp  F. 
/MS.  Co,,  83  Id.  269;  Zann  v.  HaUer,  71  Ind.  139.  It  is  also  distinguished  in 
FkrrU  ▼.  KOmer,  48  K.  Y.  303. 
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NowLEN  V.  Com. 

[6Bl&L,Ml.] 

MiffauHa  Wbsat  Bilonodto  to  Two  Pxbsons  zh  Commov  Bm,  with  th* 
knowledge  and  aaaent  of  both,  makes  them  tenants  in  ^vm^pm",  and  if 
one  of  them  disposes  of  the  whole  without  the  anthority  of  the  other,  he 
is  liaUe  in  trover. 

Tbotxb  for  a  quantity  of  wheat.  The  plaintiff  deliYered  the 
wheat  in  question  to  the  defendant,  who  put  it  into  a  bin  irith 
other  wheat  belonging  to  himself,  inih.  the  knowledge  and  eon- 
sent  of  the  plaintiff.  The  defendant  sold  the  whole  of  the 
wheat,  and  received  payment  for  it.  The  judge  charged  the 
jury  that  if  the  wheat  of  two  persons  is  mixed  together  with 
th^  knowledge  and  consent,  and  either  afterwards  carries  away 
and  disposes  of  the  whole,  an  action  of  trover  may  be  maintained 
against  him.  The  juxy  found  for  the  plaintiff,  and  the  defend- 
ant moved  for  a  new  trial  on  a  bill  of  exceptions. 

A.  Thber,  for  the  defendant. 

J.  Toung,  for  the  plaintiff. 

By  Court,  Nelson,  C.  J.  I  am  of  opinion  that  the  ruling  of 
the  learned  judge  was  correct.  Mingling  the  wheat  in  a  common 
bin,  with  the  knowledge  and  assent  of  both  parties,  made  them 
tenants  in  common;  and  the  disposal  of  the  entire  mass  by  one 
of  the  co-tenants  subjected  him  to  this  action.  Inst.,  lib.  2,  tit 
1,  sec.  28;  Yin.  Abr.,  tit.  P2x>per<y  (E);  WkUe  v.  (Mom,  21 
Wend.  72. 

New  tri^  denied. 

Sale  or  Common  PBOPSBTr  bt  Onb  Oo-tenaht  renders  him  liable  fai 
trover  or  trespaae:  Ba4n»  v.  McNairyt  40  Am.  Dea  651,  and  note  668,  where 
other  cases  are  collected.  See  also  Sambom  ▼.  McrriU^  Id.  701.  The  prin* 
oipal  case  is  cited  in  Orttn  y.  Edkk,  66  Barb.  567,  and  in  8maU  v.  Robii»on, 
9  Hun,  420,  in  support  of  the  proposition  that  the  oonversian  by  one  tenant 
in  common  to  his  own  use,  of  the  whole  of  the  joint  property,  or  the  sale  or 
destruction  thereof  in  defiance  and  denial  of  the  rights  of  his  co-tenant,  is  sach 
a  conversion  as  will  sustain  an  action  of  trover;  it  is  also  cited  in  WUmm  v. 
Ncuon,  4  Bosw.  167,  to  the  point  that  if  wheat  of  two  persona  is  mixed  to- 
gether with  their  knowledge  and  consent,  and  either  canies  away  or  diapoaei 
of  the  whole,  trover  may  be  maintained  against  him. 


May,  1844.]  Cook  v.  Ellis.  757 

Cook  v.  Elus. 

[6  Hill,  466.] 

CommmoM  and  Punishmsnt  pob  Coumission  or  AaaAxnis  do  not  bur  « 
citil  suit  against  the  offender  for  the  same  act,  nor  prevent  the  reoovery 
of  exemplary  damages  against  him  in  snch  suit. 

Tbbspass  for  assault  and  batteiy.    The  opinion  states  the  case. 
G.  A.  Simmons^  for  the  defendant. 
L,  Stetson,  for  the  plaintiff 

By  CouBT.  This  action  is  for  an  assault  made  upon  the  plaint- 
iff with  intent  to  have  carnal  connection  with  her.  It  is  not 
denied  that  there  were  drcumstances  in  proof  which  authorized 
the  juiy  to  give  exemplary  damages,  had  not  the  defendant  been 
convicted  and  fined  two  hundred  and  fifty  dollars  for  the  same 
assault,  which  he  had  paid.  This,  it  is  insisted,  barred  all 
claim  beyond  the  actual  damages.  The  judge  charged  that  the 
criminal  proceedings  did  not  prevent  the  jury  from  giving  ex- 
emplary damages,  if  they  chose;  though  the  fine  and  payment 
were  proper  to  be  considered  in  fixing  the  amount  which  they 
would  allow  the  plaintiff.  We  have  examined  the  several  au- 
thorities cited  on  the  part  of  the  defendant,  and  find  none  of 
them  so  favorable  to  him  as  the  learned  judge  was  in  this  case, 
unless,  indeed,  a  remark  in  1  Chit.  Gen.  Pr.  (p.  17,  Am.  ed.  of 
1884),  forms  an  exception.  But  the  author  does  not  pretend  to 
be  sustained  by  any  adjudged  case,  at  least  he  cites  none;  and 
we  think  he  is  mistaken.  In  vindictive  actions — and  this  is 
agreed  to  come  within  that  class — ^jurors  are  always  authorized 
to  give  exemplary  damages  where  the  injury  is  attended  with 
circumstances  of  aggravation;  and  the  rule  is  laid  down  without 
the  qualification  that  we  are  to  regard  either  the  possible  or  the 
actual  punishment  of  the  defendant  by  indictment  and  convic- 
tion at  the  suit  of  the  people.  That  the  criminal  suit  is  not  a 
bar  to  the  civil,  and  that  no  court  vnH  drive  the  prosecutor  to 
elect  between  them,  if  the  former  be  by  indictment,  is  entirely 
settled:  Jones  v.  Clay,  1  Bos.  &  Pul.  191;  Jacks  v.  BeU,  3  Car. 
&  P.  316.  He  may  proceed  by  both  at  the  same  time:  Id. ;  nor 
will  the  court  even  stay  proceedings  in  the  civil  action,  to  gov- 
ern themselves  by  the  event  of  a  pending  criminal  prosecution: 
Caddy  t.  Barlow,  1  Man.  &  B.  275. 

We  concede  that  smart  money  aUowed  by  a  jury,  and  a  fine 
imposed  at  the  suit  of  the  people,  depend  on  the  same  prin- 
oij^e.    Both  are  penal,  and  intended  to  deter  others  from  the 
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commission  of  the  like  crime.  The  former,  however,  becomes 
incidentally  compensatory  for  damages,  and  at  the  same  time 
answers  the  purposes  of  punishment.  The  recoyeiy  of  such 
damages  ought  not  to  be  made  dependent  on  what  has  been 
done  by  way  of  criminal  prosecution,  any  more  than  on  what 
may  be  done.  Nor  are  we  prepared  to  concede  that  either  a  fine, 
an  imprisonment,  or  both,  should  be  receiyed  in  eyidence  to 
mitigate  damages.  True,  if  excluded,  a  doul^le  punishment 
may  sometimes  ensue;  but  the  preyentiye  lies  with  the  criminal 
rather  than  the  ciyil  courts. 

The  former  haye  ample  power,  if  they  choose  to  exert  it,  of 
preyenting  any  great  injury  from  excess  of  punishment.  In  a 
proper  case,  if  the  party  aggrieyed  will  not  release  his  priyate 
injury  or  stipulate  to  waiye  a  suit  for  it,  or  at  least  to  waiye  all 
claim  for  smart  money,  the  court  may,  after  conyiction,  either 
impose  a  fine  merely  nominal,  or  stay  proceedings  till  a  trial 
shall  be  had  in  the  ciyil  action,  and  goyem  themselyes  accord- 
ingly in  the  final  infliction  of  punishment.  This,  or  something 
equivalent,  has  often  been  done.  The  more  usual  case  in  Eng- 
land is,  where  the  party  comes  as  the  principal  actor  in  the 
prosecution  by  way  of  applying  for  a  criminal  information,  that 
the  court  will  then  make  it  a  condition  that  he  shall  waiye  his 
right  of  action:  Bex  y.  Sparrow,  2  T.  B.  198;  see  also  Bexy. 
Fielding,  2  Burr.  654;  S.  0.,  2  Eeny.  386.  Indeed,  so  common 
has  this  become,  that  the  yery  application  by  the  party  is  said 
to  be  considered  as  an  implied  stipulation  not  to  bring  a  private 
suit.  This  will  therefore  be  stayed:  Id.;  Tidd's  Pr.  9,  Am.  ed. 
1840.  And  even  where  he  proceeds  by  indictment,  the  court 
often,  in  effect,  turn  oyer  the  whole  case  to  be  disposed  of  by 
action,  in  the  method  before  mentioned.  The  more  usual 
course  is  to  stay  proceedings  on  the  criminal  side,  till  those  on 
the  civil  side  are  at  an  end:  CammonweaUh  v.  BliftSy  1  Mass.  32; 
CnmrnonwedUh  v.  EUioU,  2  Id.  372.  This  is  not  done  with  us 
till  after  conviction:  The  People  v.  Oemsrdl  Sessions  of  Genesee, 
13  Johns.  84;  and  such  is  no  doubt  the  better  practice. 

In  Jacks  v.  Bell,  3  Oar.  &  P.  316,  the  party  had  received,  on 
the  certificate  of  the  judges,  a  portion  of  several  fines,  amount- 
ing to  more  than  the  actual  damage  he  had  sustained  by  the  as- 
sault. This  was  pursuant  to  the  practice  mentioned  in  1  Chit. 
Or.  L.  8,  810.  In  a  civil  action,  therefore.  Lord  Tenterden, 
O.  J.,  directed  a  verdict  for  one  farthing  only,  saying  that  no 
<>ertificate  for  the  sum  received  would  have  been  given  by  the 
•court,  unless  it  had  been  with  the  understanding  that  no  action 
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was  to  be  brought.  The  judges  might,  without  doubt,  have  pre- 
Tented  an  action  entirely,  had  they  required  a  release  or  stipu- 
lation as  the  condition  of  their  certificate.  The  damages  were 
properly  mitigated,  because  the  party  had  actually  got  his  full 
compensation.  It  is  believed  that  no  case  goes  further;  and 
even  this  would  hot  authorize  the  jury  to  notice  what  fine  may 
have  been  paid  to  the  people.  Of  that,  the  party  gets  nothing. 
The  judges  in  this  country  are  not  authorized  to  give  it  to  him. 

On  the  whole,  we  are  of  opinion  that  the  charge  was  quite  as 
favorable  to  the  defendant  as  he  could  possibly  claim,  not  to 
say  more  so. 

New  trial  denied. 

BXEMPLABY  DaMAOIS  lOB  IVJUBIBS  CaUSXD  BY  CbDOKAL  AOIB:  S66  I10t« 

to  MerrUla  v.  Tariff  Man,  Co.^  27  Am.  Dec.  687. 

Thb  principal  case  is  cited  in  BaUq/  v.  Dean,  6  Barb.  904,  and  in  Tap' 
lor  ▼.  Churchy  8  N.  Y.  462,  to  the  point  that  where  a  defendant  may  be  in* 
dieted  for  the  same  offense,  the  fact  that  he  has  been  indicted  and  has  satisfied 
the  penalty  of  the  law,  can  not  be  shown  for  the  purpose  of  avoiding  or  miti- 
i;ating  the  penal  character  of  a  verdict  in  a  civil  suit;  in  I¥y  v.  BenneU,  I 
Abb.  307;  S.  C,  4  Duer,  265,  to  the  point  that  a  civil  action  is  not  stayed  or 
affected  by  a  criminal  prosecution  for  the  same  offense;  and  in  Adcam  t, 
Hivers,  11  Barb.  398;  K\fy.  Youmana,  20  Hnn,  125;  Valtt  v.  Blaekmar,  64 
N.  Y.  444,  to  the  point  that  in  an  action  of  trespass,  with  circamstancea  of 
aggravation,  the  jury  are  not  limited  to  mere  compensatory  damages. 


Batley  bt  al.  v.  Onondaga  County  Mut.  Ins,  Co. 

(6  HlLL,  476.] 

Bond  Payable  to  Dibbctobs  ov  CoMPAinr,  theib  Sitocessobs  ob  Assioira, 

is  in  legal  effect  made  to  the  company,  which  may  maintain  an  action 

thereon  in  its  corporate  name. 
Declaration  on  Bond  Made  to  Dibectobs  or  Company  ought  to  allege 

that  it  was  made  to  them  by  the  name  and  description  of  the  directon 

of  the  company;  but  after  verdict  or  judgment  by  default^  the  deolar»- 

tion  will  be  sufficient  without  such  an  averment. 
Suit  bhoctld  be  Bbouuht  in  Name  ov  Pbincipal,  and  not  in  that  of  the 

agent,  where  on  the  face  of  the  contract  it  purports  to  have  been  made 

by  or  with  an  agent  having  no  direct  or  beneficial  interest  in  the  traaa- 

action. 
Wbtiten  Contract  should,  in  Pleading,  be  Set  Oct  according  to  ita 

legal  effect;  but  where  its  true  meaning  is  doubtful,  it  is  best  to  set  it 

out  in  hoc  verba,  and  leave  the  court  to  construe  it. 

Ebbob  to  the  Onondaga  common  pleas.  The  Onondaga  County 
Mutual  Insurance  Company  brought  an  action  of  debt  against 
Bayley  and  Minard  upon  a  bond,  and  in  their  declaration  al« 
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laged  that  thoy  did  acknowledge  themaelTes  to  bo  held  and  firmly 
bound  unto  the  directors  of  the  said  compn-^v  in  the  sum  of  one 
thousand  dollars^  which  was  to  be  paid  to  tiie  ^d  dizeetors,  or 
their  saoceesors  or  assigns.  After  judgment  by  default  was 
duly  entered,  the  defendants  brought  error. 

B.  D.  Noason,  for  the  plaintiffti  in  error. 

«7.  R.  Lawrence,  for  the  defendants  in  error. 

By  Court,  Nxlbok,  C.  J.  The  ground  of  error  relied  on  is, 
that  no  right  or  title  is  shown  in  the  plaintiffs  below;  the 
obligation  being  to  the  directors  of  the  company.  If  the  declar- 
ation had  been  drawn  in  a  lawyer-like  manner,  it  would  ha^e 
contained  an  ayerment  that  the  bond  was  made  to  the  plain  tiflfs, 
by  the  name  and  description  of  the  **  directors  of  the  Onondaga 
Coimty  Mutual  Insurance  Company."  But  I  am  satisfied  the 
declaration  is  sufficient,  after  verdict  or  judgment  by  default, 
without  this  ayerment.  The  board  of  directors,  being  the  known 
legal  agents  of  the  corporation,  are  to  be  regarded  as  its  repre- 
sentatives in  all  their  official  acts  and  doings.  Sess.  L.  of 
1836,  p.  177;  Id.,  p.  43,  sec.  8.  They  are  to  be  so  regarded 
upon  this  record:  and  then  the  rule  applies  that  where  a  contract 
purports  on  its  face  to  have  been  madeby  or  with  an  agent,  having 
no  direct  or  beneficial  interest  in  the  transaction,  the  suit  must 
be  brought  in  the  name  of  the  principal,  as  the  contract  is  in 
legal  effect  made  with  him,  and  not  with  the  agent:  1  Chit.  PI. 
7,  Am.  ed.  of  1840.  The  case  of  PigaU  v.  Thompson,  3  Bos.  & 
Pul.  147,  exemplifies  the  rule.  There  certain  persons  named 
were  appointed  commissioners  for  draining  lands,  with  power 
to  erect  toll-gates  and  take  tolls,  and  the  tolls  were  vested  in  the 
commissioners  and  their  successors.  They  let  the  tolls  to  the 
defendant  for  three  years,  who  signed  a  writing  acknowledging 
the  hiring  at  one  hundred  and  forty-five  pounds  per  annum, 
*'to  be  paid  to  the  treasurer  of  the  commissioners,"  etc.;  and 
the  question  was,  whether  the  rent  could  be  recovered  in  the 
name  of  the  treasurer.  The  court  held  that  the  contract  was  in 
legal  effect  with  the  commissioners,  and  that  the  action  should 
have  been  brought  in  their  name.  In  OUmore  v.  Pope,  6  Mass. 
491,  the  plaintiff  sought  to  recover  certain  assessments  made 
upon  shares  in  a  turnpike  company,  subscribed  for  by  the  de- 
fendant; and  the  promise  in  the  subscription  paper  was,  to  pay 
the  assessments  to  John  Gilmore,  the  agent  of  the  company,  in 
whose  name  the  action  was  brought.  The  court  nonsuited  the 
plaintiff,  holding  that  the  agent  could  not  sue,  and  that  the 
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action  should  have  been  brought  in  the  name  of  the  corporation. 
Afterwards  an  action  was  brought  on  the  same  subscription 
paper,  in  the  name  of  the  company,  and  it  was  sustained: 
Thunton  and  SouOt  Boston  Turnpike  Company  t.  WhUingy  10 
Mass.  827  [6  Am.  Dec.  824];  and  see  Lawes  on  Fl.  100, 812. 

As  a  general  rule,  a  written  contract  should  be  set  out  in  plead- 
ing according  to  its  legal  effect;  but  where  the  true  meaning  is 
doubtful,  it  is  most  advisable  to  set  out  the  contract  in  haso 
verba,  and  leave  the  court  to  construe  it:  1  Chit.  PI.  806,  807; 
Boss  T.  Parker,  1  Bam.  &  Cress.  858;  Moore  t.  Earl  of  PlytnotUh, 
8  Bam.  &  Aid.  66,  69, 10.  In  this  case,  the  legal  operation  and 
effect  of  the  bond  are  sufficientiy  obvious,  though  I  admit  the 
count  would  have  been  more  scientific  if  the  averment  already 
nientioned  had  been  made.  But  the  court  can  not  tail  to  see, 
upon  the  face  of  the  record,  that  the  obligation  is  to  the 
plaintiffs,  by  tiie  name  of  their  directors,  the  legally  constituted 
agents  of  the  corporation.  I  am  satisfied  that  the  plaintiffs 
show  a  sufficient  tiUe  to  sustain  the  suit  upon  the  bond,  and 
that  tiiere  is  no  foundation  for  the  writ  of  error. 

Judgment  affirmed.  « 

In  ToMnUm  Turnpike  Corporation  y.  WhiUng,  6  Am.  Deo.  124^  itwas  htld 
that  a  oorporation  might  maintain  an  action  of  cuaiump^  in  its  own  name,  on 
a  promise  made  to  its  agent. 

Thb  piunoipal  CASS  IS  oiTKD  xn  ConMeraiU  ▼.  Brinsbant,  2  Bosw.  470,  to 
the  point  that  where,  although  the  agent's  name  appears  in  a  contract,  it  is 
accompanied  by  such  designation  of  the  official  or  representative  character  in 
which  he  is  named  as  promisee  that  the  promise  was,  in  judgment  of  law,  taken 
to  the  promisee  and  not  to  himself,  then,  and  in  snch  cases,  the  contract  can 
not  be  said  to  be  made  in  his  name;  in  OrinneU  ▼.  Buehaitan,  1  Daly,  643,  to 
the  point  that  if  a  promise  is  made  to  A.  for  the  benefit  of  B.,  and  an  action 
is  brought  by  B.,  the  promise  actually  made  to  A.  may  be  given  in  evidence 
under  the  declaration;  in  Ourwin  v.  Fanmng,  13  Hun,  466,  in  Ourran  v.  Sears, 
2  Redf.  532,  and  in  Baldwin  v.  Bank  of  Newbtiry,  I  WaU.  (U.  8.)  242,  to  the 
point  that  a  bond  executed  to  the  directors  of  a  company,  to  be  paid  to  them, 
their  successors  and  assigns,  is,  in  legal  effect,  made  to  the  company;  in  New 
York  Instn.  /or  the  Blind  v.  Hotels  Sx*r$,  10  N.  Y.  02,  and  in  Chamberlain  v. 
Chamberlain,  43  Id.  437>  to  the  point  that  a  bequest  to  the  trustees  of  an  in* 
stitution  is  a  bequest  to  the  institution  itself  and  in  Conaiderant  v.  Brinabane, 
22  N.  Y.  400,  to  the  point  that  where  a  contract  purports  on  its  face  to  have 
been  made  by  or  with  an  agent  having  no  direct  or  beneficial  interest  in  the 
transaction,  a  suit  thereon  must  be  brought  in  the  name  of  the  principal,  as 
the  contract  is  in  l^gal  effect  made  with  him.- 

Whxn  Pbincipal  mat  Sub  on  Contbaot  Madb  bt  Aobkt:  See  note  to 
Bmbee  v.  Bobert,  27  Am.  Dec.  137,  and  cases  there  cited;  also  Towmeend  t. 
Chew^,  32  Id.  514,  note  517,  and  cases  cited. 
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Root  v.  Lowndes. 

[6  HlLXi.618.] 

TtAivnww  zv  Aonoir  or  Siandbb,  mat  Show  BBFBTmoir  of  the  aotfaaii* 
able  words,  although  there  be  bat  one  oonnt  in  the  deduatioo;  hot  he 
will  not  be  allowed,  in  doing  ao,  to  prove  any  worda  that  mi^t  be  the 
sabjeot  of  another  action* 

Slasdsb.  The  declatation  contained  three  oonntB;  and  after 
the  plaintiff  had  preyed  slanderous  words  spoken  on  three  dif- 
ferent occasions,  she  was  permitted  to  prove  slanderous  words 
spoken  at  other  times,  some  of  which  were  not  laid  in  the  dec- 
laration. There  'was  a  yerdict  for  the  plaintiff,  and  the  defend- 
ant moTcd  for  a  new  trial  on  a  bill  of  exceptions.  The  other 
facts  appear  from  the  opinion. 

H,  Hogeboom,  for  the  defendant. 

£.  lEUer  and  8.  Stevens,  for  the  plaintiff. 

By  Court,  Bbqnbov,  J.  When  the  plaintiff  does  not  go  be- 
yond the  words  laid  in  the  declaration,  I  see  no  reason  why  he 
may  not'  show  that  those  words  have  been  spoken  on  a  dozen 
different  occasions,  although  there  may  be  but  one  count  in  the 
declaration.  If  the  defendant  has  told  twenty  persons,  at  as 
many  different  times,  that  the  plaintiff  is  a  thief,  it  can  not  be 
necessary  to  insert  twenty  counts,  precisely  alike,  for  the  pur- 
pose of  enabling  the  plaintiff  to  prove  all  the  conversationa. 
Allowing  the  proof,  can  work  no  injury  to  the  defendant.  He 
is  advised  by  the  declaration  what  words  the  plaintiff  intends  to 
give  in  evidence;  and  whether  all  the  different  occasions  of 
speaking  them  are  proved  or  not,  the  judgment  will  be  a  bar  to 
another  action.  In  Defriee  v.  Davis,  7  Car.  &  P.  112,  Chief 
Justice  Tindal  said,  he  would  receive  evidence  of  a  repetition 
of  the  same  words,  though  he  would  not  allow  the  plaintiff  to 
prove  any  words  which  might  be  the  subject  of  another  action. 
The  declaration  in  that  case  contained  but  a  single  count.  The 
practice  at  the  circuits  in  this  state  has  been  to  admit  evidence 
of  a  repetition  of  the  same  words,  without  any  reference  to  the 
number  of  counts  in  the  declaration;  and  there  is  no  sound 
principle  upon  which  it  can  be  rejected. 

But  very  different  considerations  arise  when  we  come  to 
actionable  words  which  are  not  laid  in  the  declaration.  To 
admit  the  proof  of  such  words  must  be  a  surprise  upon  the  de« 
fendant.  It  can  not  be  supposed  that  he  will  be  prepared  to 
try  a  matter  of  which  the  plaintiff  has  not  complained.    That 
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is  not  all.  If  the  plaintiff  may  proye  the  words,  the  defendant 
may  justify  as  to  those  words;  and  thns  the  court  and  jury  will  be 
led  off  from  the  point  in  controversy  as  presented  hy  the  plead- 
ings, into  the  trial  of  an  indefinite  number  of  collateral  issues. 
Bat  what  is  still  worse,  the  plaintiff  will  be  allowed  to  reooTer 
damages  for  an  injuiy,  when  the  recovery  will  not  be  a  bar  to 
another  action  for  the  same  cause.  I  know  it  is  said,  that  the 
judge  must  tell  the  jury  not  to  give  damages  for  the  words  which 
are  not  laid  in  the  declaration.  But  suppose  he  does  give  that 
instruction,  everybody  knows  that  it  will  have  little  or  no  effidct. 
However  honestly  the  jury  may  intend  to  follow  the  guidance  of 
the  court,  it  requires  but  a  moderate  acquaintance  with  the 
operations  of  the  human  mind  to  see  that  they  will  be  misled 
hj  the  introduction  of  such  evidence.  If,  after  proving  the 
words  laid,  imputing  larceny,  the  plaintiff  is  allowed  to  prove 
other  words  imputing  robbery  or  murder,  it  is  past  all  doubt 
that  the  latter  words,  whatever  the  judge  may  say  to  the  con- 
traiy,  will  influence  the  jury  in  fixing  the  quantum  of  damage. 
This  has  been  admitted  by  those  who  have  received  such  evi- 
dence. To  tell  the  jury  at  one  moment  that  the  evidence  is 
proper,  and  at  the  next,  that  they  must  disregard  it,  involves  a 
contradiction;  and  if  the  jury  is  composed  of  sensible  men,  they 
will  either  think  lightly  of  the  law,  or  of  those  who  administer 
it.  But  whatever  they  may  think,  they  will  give  damages  for 
the  words  not  laid;  and  thus  the  defendant  may  suffer  a  double 
punishment  for  the  same  fault. 

It  is  said  that  the  proof  is  admissible  to  show  the  defendant's 
malice  in  speaking  the  words  laid.  But  if  those  words  are  de- 
famatory, malice  is  implied,  and  no  extrinsic  evidence  of  its 
existence  can  be  necessaiy.  And  if  -  the  words  laid  are  not  de- 
famatory, proof  of  express  malice  will  not  make  them  so.  The 
only  case  where  extrinsic  evidence  of  malice  can  be  necessary,  is 
where  the  occasion  of  speaking  the  words  shows  that  they  are 
prima  facie  excusable;  as  in  giving  confidential  advice,  answer- 
ing to  inquiries  concerning  the  character  of  a  servant,  or  making 
some  other  privileged  communication. 

The  English  cases  upon  this  subject  are  collected  in  2  Ph. 
Ev.  245-247,  ed.  of  1839.  They  are  all  nisi  prius  decisions,  and 
are  not  sufficiently  uniform  to  give  them  much  weight  in  point 
of  authority.  The  most  recent  cases  show  that  the  judges  are 
disposed  to  stand  on  the  ground  of  principle,  and  try  nothing 
but  the  issue  which  the  parties  have  made  by  their  pleadings. 
In  Ftnnerty  v.  Tipper^  2  Gamp.  72,  which  was  an  action  for  a 
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libel.  Sir  James  Mansfield,  0.  J.,  would  not  pennit  the 
to  read  other  libels  for  the  purpose  of  proving  malice,  nnless 
thej  expressly  referred  to  the  one  on  which  the  action  was 
foonded.  The  plaintiff's  counsel  pressed  the  point,  saying 
that  the  other  publications  were  not  offered  as  part  of  the  pres- 
ent action  nor  to  aggrayate  the  damages.  But  the  judge  adhered 
to  his  opinion,  and  said  the  necessaiy  consequence  of  admitting 
the  evidence  would  be,  that  the  jury  would  give  damages  for  the 
second  libel  in  an  action  for  the  first.  In  Stuart  v.  Lofodl^ 
2  Stark.  98,  Lord  EUenborough  rejected  evidence  of  subse- 
quent publications.  He  said  they  would  be  admissible  to  show 
the  intention  of  the  defendant,  if  it  were  at  all  equivocal;  but 
not  for  the  purpose  of  enhancing  the  damages.  Defries  v.  Davis, 
7  Car.  &  P.  112,  which  is  the  last  case  on  the  subject  I  have 
seen,  was  an  action  for  verbal  slander;  and  the  plaintiff  pro- 
posed  to  prove  other  words  subsequently  spoken.  Tindai,  G. 
J.,  told  the  counsel  they  might  shoW  anything  that  was  evi- 
dence of  malice;  but  must  not  show  anything  that  might  be  the 
subject  of  another  action.  There  can  be  no  good  reason  for  al- 
lowing other  words  to  be  given  in  evidence,  unless  they  are 
necessary  to  explain  or  give  point  to  those  on  which  the  action 
is  founded. 

This  court  has  paid  too  much  deference  to  the  early  niaipritu 
decisions  in  England.  In  Thomas  v.  CrosweU,  7  Johns.  264  [5 
Am.  Dec.  269],  which  vms  an  action  for  a  libel,  the  plaintiff  was 
aUowed  to  give  in  evidence  other  publications  by  the  defendant 
to  show  malice;  and  a  new  trial  was  denied.  '  But  Spencer,  J., 
who  delivered  the  opinion  of  the  court,  said  it  had  not  been 
objected  that  those  publications  were  libelous.  He  added,  that 
it  would  be  incorrect  to  suffer  distinct  libelous  matter  to  be 
given  in  evidence;  for  though  the  judge  might  instruct  the  juiy 
not  to  give  damages  for  such  libels,  yet  it  would  imperceptibly 
influence  their  judgments  as  to  the  damages,  and  thus  the  de- 
fendant might  be  twice  punished  for  the  same  offense.  In  In- 
man  v.  Foster,  8  Wend.  602,  the  plaintiff  was  allowed  to  prove 
other  slanderous  words,  on  the  ground  that  the  statute  of  limita- 
tions had  run  as  to  those  words.  That  was  less  objectionable 
than  to  allow  the  proof  where,  as  in  this  case,  the  statute  had 
not  run,  and  an  action  might  still  be  brought.  And  yet  it  was 
wrong  in  point  of  principle  to  admit  the  evidence.  It  was  in- 
directiy  giving  the  plaintiff  the  benefit  of  an  action  which  he 
had  lost;  for  no  one  will  deny  that  the  jury  would  give  damages 
for  the  old  slander,  as  well  as  for  that  charged  in  the  declaration. 
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It  will  be  apparent,  on  reading  the  oase,  that  the  late  ehief  jtuh 
tioe  went  against  the  convictions  of  his  own  jadgmenty  feeling 
himself  bound  by  the  early  mjgi  piivji  cases,  which  are  no  longer 
regarded  as  good  law  in  England.  At  the  most,  we  are  only 
committed  to  this  extent:  In  actions  for  libel,  the  plaintiff  may 
give  in  evidence  other  publications  which  are  not  libelous;  and 
in  actions  for  verbal  slander,  the  plaintiff  may  prove  other  slan- 
derous words,  where  the  statute  of  limitations  has  run  as  to 
Chose  words.  Whether  these  two  cases  ought  to  be  followed, 
we  are  not  now  called  upon  to  say.  But  clearly  we  ought  not 
to  go  a  single  step  beyond  what  has  already  be^i  decided.  In 
this  case,  the  statute  of  limitations  had  not  run  upon  any  of  the 
elanderous  words  which  the  plaintiff  was  allowed  to  prove. 

The  charge  was  clearly  wrong.  The  jury  was  told  that  the 
slanderous  words  not  laid  in  the  declantion  were  proper  to  be 
considered  for  the  purpose  of  enhancing  the  damages.  The  in- 
struction should  have  been  directly  the  other  way.  All  the 
judges  who  have  held  such  evidence  admissible,  have  held, 
also,  that  the  jury  should  be  instructed  not  to  give  damages  for 
the  words  not  laid  in  the  declaration.  There  are  other  difficul- 
ties in  the  case;  but  they  may,  perhaps,  be  obviated  on  another 
trial. 

New  trial  granted.  

EviDSKCS  or  Bbpxtition  or  Slakdsb,  WBXir  Ai>Miiwnmn  See  Melntitrt 
▼.  Tovmgt  90  Am.  Deo.  448,  note  448. 

Thv  pBoroiPAi.  CAO  IS  dTKD  in  VaUamct  v.  Kk^^  3  Bulk  651,  and  in  BuA 
T.  ProB9er,  11  N.  T.  850,  to  the  pdnt  th*t  the  eame  words,  in  an  sotion  of 
dander,  may  be  proTed  to  hare  been  repeated  although  laid  in  a  angle  eoont 
only;  in  BundeU  ▼.  Butler,  7  Barb.  261,  and  Howard  v.  Sexton,  4  N.  Y.  100^ 
to  the  point  that  actionable  worda  not  ooonted  upon,  can  not  be  given  in  evi- 
dence; in  Basml  ▼.  El/more,  65  Barb.  631,  to  the  point  that  where  a  complaint 
oontaina  but  one  count,  only  one  alanderona  charge  can  be  proved;  in  Oraif 
T.  NeUia,  6  How.  202,  and  in  DisUn  v.  Bose,  60  K.  T.  125,  to  the  point  that 
a  repetition  of  the  same  worda  may  be  proved  for  the  porpoae  of  ahowlng 
malice;  and  in  FtoMier  v.  MeOloshey,  60  Id.  338,  to  the  point  that  a  plalntiil 
la  never  permitted  to  give  in  evidence  worda  which  mi^t  be  the  ■sbjeot  of 
•nother  action. 


Chain  v.  Tbsbbol 

[6  Hill,  BU.] 

To  MAonAnr  Aonoii  tor  Special  Damages,  it  nun  u  Showv  that  toif 
proceeded  wholly  and  ezduaively  from  the  injury  complaine^  o^  aod 
not  from  the  wrongful  act  of  a  third  party  remotely  induced  therel^. 


766  Grain  v.  Petiue.  [New  Tdrk, 

Iir  Aonov  roB  Skluho  to  Butcbrr  Disbased  Sheep  as  Soma,  ^rideoM 
that  a  third  party  who  had  oootracted  with  the  phuntiff  to  porehaat 
msttoo  from  him  refued  to  perform  such  oontraet  in  eonaeqnenoe  ci  a 
report  that  the  plaintiff  had  purchased  diiieaiied  eheep  from  the  defend- 
ant, ii  not  adnuasible  for  the  pnrpoee  of  showing  special  damages;  nor  is 
evidence  that  other  customers  refused,  for  the  same  reason,  to  bay  mat- 
ton  from  him,  adnussible  for  that  purpose. 

Ebbob  to  the  Herkimer  common  pleas,  where  Petrie  sued 
drain  for  deceit  in  the  sale  of  sheep.  The  plaintiff  below  was 
a  batcher,  and  bought  the  sheep  in  question  for  the  purpose  of 
killing  them  for  market.  The  fraud  complained  of  was  that 
the  sheep  were  diseased,  and  that  the  defendant,  knowing  the 
fact,  sold  them  as  healthy.  The  plaintiff  was  allowed,  against 
the  defendant's  objection,  to  show  that  one  Gage,  who  had 
agreed  to  take  the  hams  and  shoulders  of  the  sheep  which  the 
plaintiff  might  slaughter  during  a  certain  period,  had  refused 
to  fulfill  his  agreement  in  consequence  of  a  report  that  the 
plaintiff  had  purchased  diseased  sheep  from  the  defendant,  and 
also  that  others  had  refused  to  buy  mutton  from  him,  in  conse- 
quence of  the  same  report.  The  jury  found  for  the  plaintiff, 
and  the  defendant  brought  error. 

J.  A.  Spencer,  for  the  plaintiff  in  error. 

D.  Bunoell,  for  the  defendant  in  error.        ^ 

By  Court,  Nelson,  C.  J.  The  court  below  dearly  erred  upon 
ttie  question  of  damages.  The  consequential  loss  which  the 
plaintiff  was  allowed  to  prove  at  the  trial,  was  too  remote  and 
speculatiye  to  come  within  any  established  rule  on  the  subject. 
To  maintain  a  claim  for  special  damages,  they  must  appear  to 
be  the  legal  and  natural  consequences  arising  from  the  tort,  and 
not  from  the  wrongful  act  of  a  third  party  remotely  induced 
thereby.  In  other  words,  the  damages  must  proceed  wholly 
and  exclusively  from  the  injury  complained  of:  1  Chit.  PI.  895, 
896;  1  Saund.  PL  and  Ev.  844;  3Iorri8  v.  Langdale,  2  Bos.  &  Pul. 
284,  289;  Vicars  v.  WUcocks,  8  East,  1,  8,  4. 

This  rule  was  violated  by  the  court  below,  first,  in  admitting 
evidence  of  the  refusal  of  Gage  to  receive  and  sell  good  and 
well-cured  hams,  shoulders,  etc.,  contraiy  to  a  previous  ar- 
rangement with  him,  in  consequence  of  the  reports  that  the 
plaintiff  had  purchased  a  lot  of  diseased  sheep  of  the  defend- 
ant; and  second,  in  admitting  evidence  that  others  at  Little 
Falls  had  refused  to  purchase,  for  the  like  reason,  any  hams, 
etc.,  that  came  from  the  plaintiff's  establishment.  The  damages 
first  mentioned,  if  any,  arose  out  of  a  wrongful  breach  of  con- 
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tiaot,  for  which  the  plaintiff  was  entitled  to  an  adequate  remedy 
against  Qage;  and  the  others  resulted  from  a  want  of  confidence 
in  the  care,  skill,  or  integrity  of  the  plaintiff  himself,  the  people 
assuming  that  he  might  sell  the  meat  of  diseased  sheep  for  a 
good  and  merchantable  article. 
Judgment  reversed. 

CoKSSQUBNTiAL  DAMAGES:  See  BUMehord  v.  Sly,  34  Am.  Bee.  260,  note 
8S7,  and  the  caaee  there  cited  and  collected. 

Thb  pbinoipal  cask  is  ottkd  in  Walrath  v.  Secf/SMf  11  Barb.  371.  and  in 
Sicks  y,  Fotter,  13  Id.  665,  to  the  point  that  damages  mnst  always  be  the 
natural  and  proximate  oonseqaence  of  the  act  complained  of;  in  Hoard  y. 
Ptch^  56  Id.  207,  and  in  Kendall  y.  SUyne^  5  K.  Y.  19,  to  the  point  that  to 
maintain  an  action  for  special  damages,  it  most  be  shown  that  they  proceeded 
wholly  from  the  injnry  complained  of;  in  Rider  y.  FvXUr^  13  Hmi,  670,  and 
in  Ryan  y.  N.  Y.  Cent.  R,  R.  Co.,  35  K.  Y.  211,  to  the  point  that  damages 
most  proceed  ezclnsiyely  from  the  act  oompUdned  of;  and  in  People  t.  Mayor 
etc  qf  Albany,  5  Lans.  529;  in  Terwilliger  y.  Wanda,  17  N.  Y.  57;  in  Lowery 
T.  Wegtem  Union  Td.  Co.,  60  Id.  202;  and  in  Chicago  <fr  R,  L  R.  R,  Co.  t. 
Ward,  16  BL  527,  to  the  point  that,  in  legal  contemplation,  immediate  and 
■ot  remote  caoses  of  damage  are  considered. 


Hawkins  v.  Hoffman. 

[6  Hill,  686.] 
OOMMON   OaBBIKB   IS   LlABLX   IN    TbOYKK    FOB   QOODS  LOBT  BT  HIS  ACV* 

though  without  any  intentional  wrong  on  his  part;  bat  trorer  will  not 
lie  for  the  mere  omission  of  the  carrier.  The  remedy  In  saoh  a  ease  Is 
cu8wnp$U,  or  a  special  action  on  the  case. 

DwMAim  AND  Refusal  arb  only  Eyidknob  of  Conybbsion  where  the  de- 
fendant was  in  a  condition  to  deliyer  the  property  if  he  wonld. 

Aqbbbment  to  Gabby  Passenoeb's  Ordinaby  Baooaob  is  Imflibd  in  the 
contract  to  carry  the  passenger  himself,  bnt  the  implication  can  not  be 
extended  a  single  step  beyond  sach  things  as  the  trayeller  nsoally  has 
with  him  as  a  part  of  his  luggage. 

Term  Baooaob  does  not  Include  Samfles  of  Goods  carried  in  a  trunk  for 
the  purpose  of  carrying  on  traffic  as  a  merchant. 

Whetheb  Money  to  Meet  Tbayelino  Expenses,  carried  in  a  passenger's 
trunk,  is  included  in  the  term  baggage,  query. 

AonoN  on  the  case.  The  plaintiff  declared  against  the  de- 
fendant as  a  common  carrier,  and  complained  of  the  loss  of  his 
trunk  and  its  contents.  There  was  also  in  the  declaration  a 
count  in  troYer.  The  plaintiff  was  a  merchant,  and  employed 
one  Mason  as  a  traYeler,  whom  he  furnished  with  samples  of 
the  goods  which  he  had  for  sale.  Mason  took  passage  on  a 
steamboat  belonginp:  to  the  defendant,  having  with  him  a  trunk 
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containing  samples  of  goods  belonging  to  the  plaintiff.  Daring 
the  journey  the  trunk  was  lost.  The  judge,  on  the  trial,  ordered 
a  nonsuit,  which  the  plaintiff  now  moved  to  set  aside. 

JET.  P.  HastingB^  for  the  plaintiff. 

E.  Hoffman^  for  the  defendant. 

By  Oourt,  Bboxtson,  J.  Trover  will  lie  where  the  goods 
have  been  lost  to  the  owner  by  the  act  of  the  carrier,  though 
there  may  have  been  no  intentional  wrong;  as  where  the  goods 
are  by  mistake,  or  under  a  forged  order,  delivered  to  the  wrong 
person:  Youl  v.  HarhoUle,  Peak.  Cas.  49;  Devereux  v.  Barclay, 
2  Bam.  &  Aid.  702;  Stephen^m  v.  Hart,  4  Bing.  476;  Lubbock  v. 
Inglis,  1  Stark.  104.  But  it  will  not  lie  for  Uie  mere  omission 
of  the  carrier;  as  where  the  property  has  been  stolen  or  lost 
through  his  negligence,  and  so  can  not  be  delivered  to  the 
owner.  The  remedy  in  such  cases  is  asstimpsU,  or  a  special 
action  on  the  case:  Anon.,  2  Salk.  655;  Bo88  v.  Johnson,  6  Burr. 
2825;  and  see  DeweU  v.  Moxm,  1  Taunt  391;  2  Saund.  47,  f; 
McCombie  v.  Davies,  6  East,  688.  Mere  non-feasance  does  not 
work  a  conversion  of  the  property;  and  although  the  owner  may 
have  another  action,  he  can  not  maintain  trover.  Here,  the 
trunk  was  lost,  and  the  plaintiff  can  only  recover,  if  at  all,  upon 
the  counts  which  charge  the  defendant  as  a  carrier.  A  demand 
and  refusal  would  not  alter  the  case,  for  as  the  trunk  was  either 
stolen  or  lost,  the  defendant  could  not  deliver  it.  Demand  and 
refusal  are  only  evidence  of  a  conversion  where  the  defendant 
was  in  such  a  condition  tiiat  he  might  have  delivered  the  prop- 
erty if  he  would.  If  the  defendant  was  a  common  carrier  of  the 
lost  trunk,  it  would  then  be  important  to  inquire  whether  there 
was  a  complete  delivery  of  the  property  to  Mason  at  Poughkeep* 
eie.  If  there  was  a  full  transfer  from  the  custody  of  the  boat- 
men to  the  charge  of  the  owner,  the  defendant's  contract  was 
performed,  and  he  was  no  longer  answerable  for  the  property  as 
a  common  carrier.  But  although  the  evidence  tended  pretiy 
strongly  to  show  a  complete  delivery,  I  do  not  think  it  so  con- 
elusive  as  to  warrant  the  judge  in  taking  the  question  from  the 
jury,  if  the  cause  turned  upon  that  point.  He  undoubtedly 
went  upon  the  ground  that  the  defendant  was  not  to  be  re- 
garded as  a  common  carrier  of  the  trunk;  and  that  is  the  prin- 
eipal  question  in  the  cause. 

Although  I  do  not  find  it  stated  in  the  case  that  Mason  paid 
anything  to  the  boat-owner,  either  for  freight  or  passage,  yet 
the  whole  argument,  on  both  sides,  went  upon  the  ground  that 
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he  had  paid  the  usual  fare  of  a  paaaenger,  and  nothiug  moxe: 
that  he  neither  paid,  nor  intended  to  pay  anything  for  the 
trunk;  but  designed  to  have  the  same  pass  as  his  baggage.  It 
was  formerly  held,  that  the  owner  of  the  boat  or  vehicle  was 
not  answerable  as  a  carrier  for  the  luggage  of  the  passenger, 
unless  a  distinct  price  was  paid  for  it.  But  it  is  now  held  that 
the  carrying  of  the  baggage  is  included  in  the  principal  con- 
tract in  relation  to  the  passenger;  and  the  carrier  is  answerable 
for  the  loss  of  the  property,  although  there  was  no  separate 
agreement  concerning  it.  A  contract  to  carry  the  ordinaiy 
baggage  of  the  passenger  is  implied  from  the  usual  course  of 
the  business;  and  the  price  paid  for  fare  is  considered  as  includ- 
ing a  compensation  for  carrying  the  freight.  But  this  implied 
undertaking  has  never  been'eztended  beyond  ordinaiy  baggage, 
or  such  things  as  a  traveler  usually  carries  with  him  for  his  per- 
sonal convenience  in  the  journey.  It  neither  includes  money, 
nor  merchandise:  Orange  County  Bank  v.  Brown^  9  Wend.  85 
[24  Am.  Dec.  129];  Pardee  v.  Drew,  25  Id.  469. 

It  was  suggested  in  the  first  case,  that  money  to  pay  travel- 
ing expenses  might,  perhaps,  be  included.  But  that  may,  I 
think,  be  doubted.  Men  usually  carry  money  to  pay  tiave( 
expenses  about  their  persons,  and  not  in  their  trunks  or  boxes; 
and  no  contract  can  be  implied  beyond  such  things  as  are  usu- 
ally carried  as  baggage.  It  is  going  far  enough  to  imply  an 
agreement  to  carry  freight  of  any  kind  from  a  contract  to  cany 
the  passenger;  for  the  agreement  which  is  implied  is  much  more 
onerous  than  the  one  which  is  expressed.  The  carrier  is  only 
answerable  for  an  injury  to  the  passenger,  where  there  has  been 
some  want  of  care  or  skill;  but  he  must  answer  for  the  loss  of 
the  goods,  though  it  happened  without  his  fault.  Still,  an 
agreement  to  cany  ordinaiy  baggage  may  well  be  implied  from 
the  usual  course  of  business;  but  the  implication  can  not  be 
extended  a  single  step  beyond  such  things  as  the  traveler  usu- 
ally has  with  him  as  a  part  of  his  luggage.  It  \a  undoubtedly 
difficult  to  define  with  accuracy  what  shall  be  deemed  baggage 
within  the  rule  of  the  carrier's  liability.  I  do  not  intend  to  say 
that  the  articles  must  be  such  as  every  man  deems  essential  to. 
his  comfort;  for  some  men  carry  nothing,  or  veiy  little  with 
them  when  they  travel,  while  others  consult  their  convenience 
by  carrying  many  things.  Nor  do  I  intend  to  say  that  the  rule 
is  confined  to  wearing  apparel,  brushes,  razors,  writing  appa- 
ratus, and  the  like,  which  most  persons  deem  indispensable.  If 
one  has  books  for  his  instruction  or  amusement  by  the  way,  or 
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cam&B  his  gnn  or  fishing  tackle^  they  would  nndonbtedlj  fall 
within  the  term  baggage,  because  thev  n,ro  ii<mallj  carried  as 
such.  This  is,  I  think,  a  good  test  for  determiiiiiig  what  things 
fall  within  the  role. 

In  this  case  the  plaintiff  sent  oat  Mason  as  his  **  traTeler^'  or 
agent  to  seek  purchasers  for  his  goods,  and  the  trunk  in  ques- 
tion contained  samples  of  the  merchandise  which  he  wished  to 
sell.  The  samples  were  not  carried  for  the  personal  nse,  oon« 
Tenience,  instniotion,  or  amusement  of  the  passenger  in  his 
journey;  but  for  the  purpose  of  enabling  him  to  make  bargains 
in  the  way  of  trade.  Although  the  samples  were  not  themselTeB 
to  be  sold,  they  were  used  for  the  sole  purpose  of  carrying  on 
traffic  as  a  merchant.  They  were  not  baggage  within  the  com- 
mon acceptation  of  the  term;  and  f»  they  were  not  shipped  or 
carried  as  freight,  the  Judge  was  right  in  holding  that  thephunt- 
iff  could  not  recover. 

New  trial  denied. 

LunLrrr  ov  Commov  Cabsiiis  loa  Loss  or  Goods:  See  OUmon  t. 
OomMM,  40  Am.  Deo.  00,  note  100;  Sale  t.  IT.  J.  8.  N.  Co.,  30  LL  S98i 
note  408,  where  other  ceiei  in  thie  eeriee  are  ooUeetedi  SeHf  t.  Be^ap,  87  Id. 
028. 

LiABnjTT  ov  Gabkiib  fob  Lobs  ov  Pasbbitgxb's  Baooaos:  See  HoUUkt 
T.  NwoUn^  32  Am.  Deo.  456,  note  488. 

Demand  ik  Action  07  Tboyeb  ia  only  erldenoe  of  e  oonvernon,  and  not 
neoeflsary  to  be  proven  where  there  is  an  aotoaloonverrioni  IToimIini  ▼.  Z)ydh0, 
88  Am.  Deo.  130,  note  181,  where  other  oaeea  are  oollected. 

Thb  raiNOiPAL  oau  d  citxd  in  the  following  oaaee  to  theee  points:  in 
WUBm  ▼•  Sarie,  10  Abb.  108,  that  eveiything  destined  for  the  nse,  personal 
oonvenienoe,  and  even  instmction  or  amusement  of  a  passenger,  is  included 
in  the  baggage  for  the  safe  transfer  of  which  a  carrier  is  liable;  in  MaekUn  t. 
K,  J.  8,  Co.,  7  Abb.  (N.  S.)  238»  that  carriers  most  answer  for  loes  of  a  pas- 
•enger's  baggage,  althongh  it  hiq^pened  without  their  fanlt;  in  Blanekard  ▼. 
Imuub,  8  Barb.  380,  that  by  the  term  baggage  is  meant  articles  of  necessity 
or  personal  convenience,  bat  not  merchandiBe;  in  WUUard  v.  Bridge,  4  Id. 
387,  that  where  property  is  lost  by  the  mere  omission  of  a  common  oamer» 
he  is  not  liable  for  conversion,  bnt  npon  his  contract  of  bailment;  in  KaU  v. 
Hudwn  Biver  B.  B.  Co.,  22  Id.  202,  in  Bngg$  v.  N.  T.  Cent  B.  B.  Co.,  28 
Id.  522,  and  in  Byenon  v.  Kentfidd,  8  Han,  388,  that  mere  delay  in  delivery 
is  not  a  oonvenion  by  the  carrier;  in  Bowman  v.  Eaton,  24  Barb.  532,  and  in 
WhUney  v.  Skauon,  30  Id.  278,  that  refosal  to  comply  with  demand  is  only 
evidenoe  of  a  conversion  where  ability  to  comply  with  it,  at  the  time,  is 
proved;  in  Cfkueo  v.  N.  T.  CknL  B.  B.  Co.,  88  Id.  581,  in  NeedUs  v.  Howard, 
1  E.  D.  Smith,  80,  in  FoArfoa  v.  N.  Y.  CetUral  B.  B.  Co.,  37  Sapr.  Ct.  528» 
and  in  HopJana  v.  WeticoU,  8  Blatchf.  80,  that  an  undertaking  to  carry  a  pas- 
senger implies  an  agreement  to  carry  with  him  such  articles  as  are  nsoally 
oonsidered  baggage;  in  Chamberlain  v.  Weeiem  Trans.  Co.,  45  Barb.  223,  in 
Bkharda  v.  WettcoU,  2  Bosw.  804,  in  Orani  v.  NemUm,  1  K  D.  Smith,  00,  in 
Jordan  t.  FaU  Biver  B.  B.  Co.,  5  Cosh.  72,  in  8timeon  v.  Conmeetieta  Biver 
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Jt.  R.  Co..  08  BiaM.  84^  and  in  PMoerUm  t.  Woodward.  SB  CU.  004^  thfll 
neither  money  nor  articles  or  eamplea  of  merdiandJae  oan  be  properly  ia- 
cloded  vnder  the  term  baggage;  in  Kevim  t.  Boff  8iate  8,  Oo,.  4  Boew.  fMK 
that  an  implied  nndertaking  to  oairy  baggage  is  not  extended  beyond  ordi- 
nary  baggage;  in  JknoU  ▼.  Cayuga  A  8,  S.  B.  Co,.  10  How.  832,  in  l^omam 
▼.  Chnai  If.  B.  Co.^  18  Hnn,  647,  and  in  WfXkmM  r.  Earl,  8  Bob.  (N.  T.)  M% 
thataearrfer  is  not  liable  for  samples  of  goods  carried  in  a  passenger's  tnuik 
bkSeoMT.  Or^fUk.  12  N.  Y.  61S,  that  something  mora  than  men  omiasio 
was  rsqvired  in  order  to  maintain  troyer  onder  the  former  system;  and 
McEnieer.  N.  J.  8.  Co,,  46  N.  Y.  88,  in  BaUqf  t.  ffudam River  B.  B.  Co 
49  Id.  78,  in  MaUimm  t.  IT.  T.  Cent.  B.  B.  Co.,  67  Id.  667,  in  Oniarlo  Ban 
T. ir.J. 8. Co., 60 Id. 614,inifalteaofiT.^.  F. Cmd.AH. B. B. B. C9.,76Id. 
884,  and  in  Aoislia  ▼.  iTfe,  10  Oosh.  418^  that  a  wroogfol  daUrwy  of  goods  faf 
a  *'—"■*'—  eanrlsr,  is  treated  as  a  oonversion. 


Bbown  V.  Maxwell. 

FlAnraDV  Sunro  iob  Kiouoknoi,  mur  Hmsiij  u  wrbout  Favlii 

and  the  faot  that  he  is  an  infant,  does  not  prevent  the  application  of  this 

role. 
llaam  d  vov  Lubu  to  Ssbyamt  iob  Niouomoi  of  PuiLow-unTAVf 

engiged  in  a  particular  business,  although  the  latter  be  the  foreman  In 

charge  of  it. 

Ebbob  to  the  mayor's  court  of  Che  city  of  Troy.  The  aotiom 
ma  originally  oommenoed  by  Maxwell,  an  infant,  against  Brown, 
in  ihe  justices'  court.  Jadgment  was  thsre  given  in  favor  of  the 
plaintiff,  whereupon  Brown  appealed  to  the  mayor's  court.  la 
the  latter  court  evidence  was  given  tending  to  show  that  ihe  in- 
jury complained  of  was  caused  by  the  negligence  of  the  fore- 
man and  workmen  of  the  defendant.  The  jury  found  for  the 
plaintiff,  and  the  defendant  brought  error.  The  other  facts 
appear  from  the  opinion. 

J.  Pierson.  for  the  plaintiff  in  error. 

H.  Z.  Hayner.  for  the  defendant  in  error. 

By  Ck>urt,  Bxabdslbt,  J.  There  is  a  striking  confusion  of  law 
and  fact  in  the  charge  given  to  the  jury  in  this  case,  and  it  is 
not  ea^  to  extract  the  legal  principle  which  was  intended  to  be 
laid  down  for  their  guidance.  It  may  be  that  the  court  intended 
to  charge  that  Maxwell,  although  a  participant  in  thd  careless- 
ness by  which  he  was  injured,  could  nevertheless  recover,  because 
he  was  under  the  age  of  twenty-one  years.  But  I  do  not  under- 
stand the  court  to  lay  down  this  restricted  rule;  nor  do  I  per- 
ceive that  the  infancy  of  Maxwell  could  a£Eact  the  question  of 
Brown's  liability.    Ais  far  as  I  can  collect  the  view  of  the  court. 
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Umj  Mem  to  haTe  held,  that  a  master,  who  emplojB  BeTsral  per> 
eons  to  hibor  for  him  in  a  partioular  buflizieea,  giving  to  one  of 
them  aohargiaand  saperintendenoe  of  the  oonoem,  is  leBponsible 
for  an  injury  received  by  either  of  the  others  in  the  piofleeation 
of  the  work,  reeolting  from  any  eareleBB  aot  of  himself  and  his 
f eUow-workmen,  provided  snoh  act  was  done  under  the  general 
snpervisbn  and  direction  of  the  person  so  placed  in  ehaige  by 
the  master.  In  this,  I  think,  the  conrt  dearly  erred.  The 
negligent  aot  was  as  much  the  aot  of  the  plaintiff  as  of  the 
defendant's  foreman,  and  no  man  can,  in  any  case,  be  allowed 
to  recover  a  compensation  for  damages  resolting  from  his  own 
misconduct  or  negligence.  A  plaintiff  suing  for  negligence, 
must  himself  be  without  fault:  TVUliams  v.  EoOand,  6  Oar.  k 
P.  28;  PhickweU  v.  WUaon,  6  Id.  876;  BaMan  v.  Pm^ne,  19 
Wend.  401;  martfidd  v.  Boper,  21  Id.  619  [84  Am.  Dec.  278]. 
In  the  case  last  cited,  this  principle  was  applied  against  a  child 
of  about  two  years  of  age.  The  late  Mr.  Justice  CJowen  there 
remarked:  ''An  infant,  or  lunatic,  is  liable  personally  for 
wrongs  which  he  commits  against  the  person  and  proper  tjr  of 
others:  BuUock  v.  Babcock,  8  Wend.  891,  891.  And  when  he 
complains  of  wrongs  to  himself,  the  defendant  has  a  right  to 
insist  that  he  should  not  have  been  the  heedless  instrument  of 
his  own  injury.  He  can  not,  more  than  any  other,  make  a  profit 
of  his  own  wrong:  Vdlenti  nonJU  injuria" 

It  was  recently  adjudged  in  Massachusetts,  that  where  two 
persons  were  employed  by  the  same  company  to  perform  sepa- 
rate duties  and  services,  tftuding  to  the  same  end,  and  one  of 
them,  while  performing  his  own  appropriate  and  peculiar  duly, 
was  injured  by  the  negligent  act  of  the  other  in  respect  to  his 
branch  of  the  service,  the  former  had  no  remedy  against  the 
common  employer:  Farwell  v.  The  Worcester  Bailroad  Company ^ 
4  Mete.  49  [88  Am.  Deo.  839].  In  that  case  the  party  injured 
was  free  from  all  fault,  he  being  in  no  sense  a  party  to  the  n^ 
ligent  act  which  produced  the  injury;  and  yet  the  court  held 
the  master  was  not  liable  to  one  servant,  under  such  circum- 
stances, for  the  careless  act  of  the  other.  That  case  appears  to 
have  been  thoroughly  examined  and  considered,  and  I  entertain 
no  doubt  of  its  correctness.  But  it  is  not  necessary  to  place  the 
present  decision  on  that  principle.  Here,  the  plaintiff  bdow 
voluntarily  aided  to  do  the  act  complained  of,  and  he  can  not 
bo  allowed  to  make  his  own  misconduct  the  foundation  of  a 
claim  for  redress.    The  judgment  must  be  reversed. 

Judgment  reversed. 
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MAmB  n  HOT  LiABLB  voB  NiououroB  ov  Fbllow-skbtamt,  engaged  in 
tlM  Hune  genenl  emplqyiiiant»  where  he  hai  need  due  diligence  in  the  eeleo- 
iion  of  enoh  fellow -eerv»nt»  and  hae  ftmiehed  to  his  employees  snitshte 
means  lor  oanying  on  the  bosiness  in  which  they  aro  engaged:  FtMrweU  t. 
Watcetier  B.  B,  Oorporaikm,  88  Am.  Dea  339,  note  846,  and  the  oases  there 
dted  and  referred  to;  Ooon  t.  Uiiea  A  Sft.  B.  B,  Oo.^  6  Barb.  287;  Brand  t. 
Tn^ ^ SeheMdadff  B.  B,  Ob.,  8Id.  888;  Chonr.  Syraenm^U.  B.  B.  OIa.,6 
N.Y.4M;  Khigr.BoiUm^  W,  B.  B.  Co.,  9  Oath,  lU;  TtMk^W.AW.B. 
B.  Oo.  T.  DwrlAa^  76  HL  897,  all  dting  the  prindpal  case. 

Teb  FBoraiPAii  OAO  18  oiXBD  in  HcmegAerger  ▼.  Seoomd  Aw,  B.  B.  Ob.,  S 
Abb.  N.  Y.  App.  Gas.  881;  S.  a,  88  How.  199;  S.  0.,  1  Keyes,  072;  in 
Krtiff  ▼•  Wdbt  1  B.  D.  Smith,  77,  in  Mwnger  t.  Tmawmda  B.  J?,  Ob.,  4  K. 
Y.  860,  and  in  OkietMgo  <*  Mim.  B.B.Cfa.y.  PeUMn,  16  DL  202,  to  the  point 
that  an  in&nt  who  snes  for  perMnal  injuries  oansed  by  *  defendant's  negli- 
genoe^  most  be  free  from  n^ligenoe  on  his  own  part;  in  OrotSer  t.  People,  1 
Fm^  466,  to  the  point  that  an  infant  is  liable  for  his  tort  in  an  action  for 
damaffcs:  and  to  the  point  that  a  **l^twtiff-  in  an  afftJOB  for  damaosSb  can  not 
reoorer,  where  he  b  gnfltyof  oontrfbntory  neg^Jgenoe,  in  the  fdDowing  oasast 
dark  y.  Sipraam  A  U.  B.  B.  Ob.,  11  Barb.  116;  Obiter  t.  AuMy,  17  Id.  99; 
Dtueomih  r.  Bv^f^  A8LL.B.  B.  Ch,,  27  Id.  228;  Obo&  t.  Oktmilaim  Trwm, 
Obi,  I  Dcniob  99;  B^Ucmr.  Bmtmm  Bher  B.  B.  Co.,  IS '^.Y.  9&U  WHgUy. 
It.  T.  OmL  B.  B.  Obi,  26  U.  664;  Netdkmm  r.  Sm  IirtmoUe$  ^  6L  /•  A  JL 
Obw,S7  0U.4a 
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AptmrnmUt  tttle  Iqr,  whm.  own  U  oonvwftad  into  yMAjt  784. 

tra^MMan.  title  by,  751 
AooouiiT  Stated,  oonolniiTeDen  of,  68. 
AonowLiDOiaHT  or  Dibdb,  immding  oerfcifioftld  o(  IBL 

before  deputy,  liow  to  be  oertified,  160. 

before  ofBoer  intereeted,  170. 

before  ofBoer  reUted  to  tbe  pertlee,  170l 

hf  married  women,  ccmipfaliion,  ebeenee  of,  moil  be  dMVBt  UL 

hf  nuuried  women,  eeeantiftl,  179. 

1^  married  woman,  erplaining  oontenti  of  deed,  182. 

bj  married  wcmian,  identity  of,  mnat  appear,  179* 

bj  mairied  woman,  priyate  examination,  180l 

by  mairied  woman,  relinqniahment  of  dower,  188. 

by  mairied  woman,  etatement  that  ahe  doet  not  wfah  to  NinMl^ 

oertifioate  of,  act  of  trnatee,  177. 

oertifioate  of,  aot  of  corporation,  177. 

oertifioate  of,  caption  may  be  looked  to,  172. 

oertifioate  of,  identity  of  party,  what  sofBoieBt^  178. 

oertifioate  of,  liberally  oonetmed,  160. 

oertificate  of,  literal  oompliance  not  requisite,  180. 

oertificate  of,  must  be  signed,  173. 

oertifioate  of,  must  show  oomplianoe  with  statate,  168. 

oertifioate  of,  must  state  fact  of  acknowledgment,  177 

oertificate  of,  name  of  party,  176. 

oertifioate  of,  need  not  show  it  was  taken  within  tfao  foMUIkm  of 
c^oer,  172. 

oertifioate  of,  omission  of  date,  173. 

oertifioate  of,  omission  of  immaterial  facts  from,  160^  174 

oertifioate  of,  omission  of  matters  of  snbatanoe^  178. 

oertificate  of,  omission  of  seal,  173. 

oertifioate  of,  omission  to  name  county  and  state^  179L 

oertifioate  of,  redandant  words  in,  174. 

oertifioate  of,  seal,  omission  of,  173. 

oertifioate  of,  seal,  time  when  may  be  aflSzed^  171i 

laots  of,  mast  be  stated,  168. 

laots  of,  what  sufficient  statement  o(  177* 

identity  of  party  must  appear,  178. 

offioera  de  facto  may  take,  170. 
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Aaannnxnamwt  or  Dum,  ofBoen  who  nmj  teke,  160. 

cflbUl  clianoter  of  officer  naad  not  appear  in  bodj  d*  17L 

official  ohareoter  of  officer  ahown  hj  initials  J.  P.  or  K*  P.*  HL 

proof  of  official  chacaoter  of  officer  Inking,  ITOi 

■nbetantial  oompUanoe  with  itatate  is  easenEtialt  ML 

tiking  11  a  ministerial  act*  168. 

iHiere  may  he  taken,  171. 
AosHTy  oontnct,  when  hinds  perNoalfy,  761« 

oontiact  with,  when  prindpel  maj  soe  on,  76L 
AoBSBaMT,  to  sgiee  to  assignnunt  lor  enditQBB  or  ctrnfuHkm  ^ 

506. 
Amaii.  dismiHal  biH!iMitft  of  womw  of  nrioonsr.  S7IL 

eocape  of  prisoner  pending  271. 

ffi^t  of  prisoner,  27S. 

immaterial  errors  do  not  wanant  a  lemsil,  877> 
AnoamtmaTf  Powxb  or,  orsditor^s  rights  on  eapseatlon  oC  Wfc 

defined,  704. 

eiEwt  of,  704. 

ezeoated,  effisot  ot  705. 

Is  not  an  absolute  right  of  pruperiy,  70ii 

onezeoated,  efleot  of,  704. 
AanovuHT,  of  debt  to  become  dne  on  oompiatlon  of  w«rik»  4A 

of  salary  to  become  doe,  44S. 

of  salary  of  officer  in  advance,  444. 
AxTAOmcsiTT,  of  money  in  hands  of  officer,  44 
AuTBKToiB  Acquit,  former  aoqoittal,  whan  doss  no*  aasftrfnphnoC 

Bavkbuft  Aor,  effect  of,  on  statate  of  limitations,  448. 

of  United  States,  effect  on  state  insolvant  kw%  447. 
BanuinnoT,  preference,  right  of  insolvent  to  make,  SSL 

preference^  what  may  be  avoided,  63L 

OEKnwiCkrm  or  Agkhowlbsoicsiit.    See  AcanmtMPQMMon  i 
OOLLUIOV,  carrier's  liability  for,  282. 

when  deemed  peril  of  the  sea,  28S. 
OoMMOH  CAKBTTtiw,  baggage  for  whioh  liable^  770l 

captnres  by  foreign  powers,  284. 

ooHiaions,  when  deemed  perils  of  the  sea,  282i 

dangers  of  navigation,  liability  of,  for,  281,  282i 

discriminations  by,  what  are  lawful,  484. 

explosions  and  fixes,  liability  for,  282L 

liabiUty  for  collisions,  282. 

liability  for  jettisons,  283. 

liability  for  piracy,  284. 

liability  for  perils  of  sea,  281. 
OoKBFiKAor  to  defraud,  evidence  of  like  acts  admfssfbK  1S8L 
Ck)N8nTUTi0NAL  Law,  special  statates  for  sales  of  land,  466L 

speedy  trial,  provisions  in  state  and  national  constitotiOHb 
COKTXTAKOS  of  estate  to  take  effect  in  the  future,  714. 

when  good  as  a  covenant  to  stand  seised,  714. 

See  AoKNOWLEDamarr  or  DixDa. 
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OoBfoa4TioK8  are,  in  law,  distinot  from  stookholderai  867. 

direoton  deemed  trustees  in  equity,  808. 

directors,  liability  of  at  law  to  stockholders,  867. 

directors  not  deemed  in  privity  with  stockholdeiii  al  laW|  MT* 

directors,  snits  against  must  be  in  name  of,  868. 

equitable  remedies  against  directors  o^  868. 

refusing  to  sue,  when  should  be  made  defendant,  870. 

stockholders  can  not  sue  M  law,  367. 

stockholders,  suits  when  to  be  in  names  of,  367,  809^  S70L 
Oo-TINAHT,  oonvenion  by  sale  of  property,  756. 

Improyements,  liability  for,  165. 

partition,  right  to,  165. 

repairs,  liability  for,  165« 
Gedonal  Law,  escape  of  prisoner  pending  appeal,  278L 

Damaois,  evidence  of  pecuniary  ability  of  defendant^  743 • 
Debd,  acknowledgment  of,  and  form  of  oertlfioata^  108-18^ 

aekpowledgment  of,  by  married  woman,  17(^184. 
DsmnnoN,  of  "  dangers  of  the  river,**  281. 

of  "  more  or  less,"  410. 

of  "perils  of  the  sea,"  281. 

of  "power  of  appointment^**  704. 
DmOBBiB,  statute  of  limitations  may  be  pleaded  hf^  SH 

MwmaoE,  apparently  irrelevant,  when  admitted,  68. 

declaration  of  former  owner  of  chose  in  action,  709L 

of  fraudulent  acts,  in  like  cases,  128. 
XuuuTiOK  Sali,  measure  of  damages  on  a  resale,  Q9L 

•ale  en  mtUBe^  661. 

fkAUD,'in  obtaining  promissory  note.  Is  a  defentib  Ml 
proof  of,  under  the  general  Issue,  580. 

OABHiBHifXitT,  judgment  in,  when  a  defense,  OS. 

plea  of,  in  abatement,  05. 
GVABDUN,  allowance  for  ward's  support,  180. 

InuBAycB,  competent  crew,  eesentjal  to^  674. 

loss  from  negligence  of  employees  of  assured,  074. 
perils  of  seas,  what  are,  281-280. 


JmnaoHB,  when  deemed  a  loss  from  perils  of  the  sea,  S88. 
JuDOMXHT,  oonclusive  only  on  matters  directly  in  hm^  88L 

effect  of,  under  general  isroe,  681. 

•vidence  to  show  what  Is  concluded  by,  682. 

In  action  against  deputy,  effect  on  sheriff^  688i 

matters  directly  In  issue,  what  are,  682. 
JnooiAL  Sals,  oonfirmation  of,  effect  of,  683. 

oonfirmation  of,  is  essential,  633. 
JuBOBS,  erroneous  instruction  to,  not  cured  by  a  oomol 
it,  640. 

peremptory  challenge  of,  when  must  be  made,  468. 

LomATioirs^  Statdtb  07,  effect  of  bankrupt  act  on,  447* 
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ICalioious  Pbosbcutiov,  advice,  acting  imder^  049. 

noUe  proiequi,  not  eTidonce  of  want  of  prolMble 
llAmEfBD  WoioDr,  aeknowledgment  of  deed  by,  179-184. 
IIarib,  liability  of,  to  eenrant  for  act  of  fellow-eervial^  77& 
IIicbakxcb'  Ldbn,  awignment  of  debt  deetroya,  228. 

Judgment  does  not.dMtroy,  224. 

waived  by  taking  additional  aeonrity,  228. 

waived  by  taking  additional  mortgage,  228. 

waived  by  taking  note  indnding  other  debti,  228b 

waived  when  negotiable  note  hai  been  given,  222. 

waived  when  note  taken  for  ii  negotiated,  222. 

waiver  ariMa  from  oonient,  expreea  or  implied,  28L 

waiver  does  not  resolt  from  taking  note,  221. 
Moui  OB  Lbb,  efifoot  of  these  words  in  a  deed,  410l 
MoBTOAQi,  release  of  part  of  the  estate,  92. 
MumoEPAL  GoKPoa4TiON,  liability  of  dtiaans  o(  to 


Ksw  TuALt  for  admisaiom  of  irrelevant  testiniony»  747* 
VunavcB,  private  notion  for  pablio»  747. 

Omam,  assignment  by,  of  salary  not  earned,  44^ 

pABtmov,  improvements,  right  to,  on,  18S. 

title  in,  effeot  of  Jndgment  on,  16S. 
PniLB  ov  TBS  SxA,  blowing  defined,  286k  880b 

blowing,  losses  arising  from,  286. 

bnrden  of  proof  that  loss  arose  traa^  280L 

o^itare  or  detention  by  foreign  power,  28^ 

eollisians,  when  deemed  to  be,  282. 

dffflntil,  282. 

fires  and  explosions,  282. 

grounding  in  dock,  286. 

imperfect  stowage,  284i 

instanoesof,  287. 

iettisoDS,  288» 

low  water,  280. 

pimcy,  284. 

imti,285. 

snags,  286. 

sweating,  284. 

theft,  284. 
PUADiKO,  frand,  proof  o(  under  the  general  issusi  689. 
PuuMFTioN  of  survivorship,  when  persons  perish  In  Iba 

622-626. 
Plu>ifi880BT  Non,  when  negotiable,  486. 
PEnroFAL  AKD  AoxHT,  sst-off  sgainst  prinoipal  cf 
46,47. 

Raf»^*^  Oobpobatiokb,  agents  o(  may  make  regnlatiims,  479L 
ohuging  increased  fare  when  ticket  is  not  bought  at  stitioi^  488L 
eheok  given  passenger  must  be  shown  though  he  has  balaaoa  cf 
478. 


Ind£x  to  the  Notes  779 

Bailroab  OoBrosATiONS,  oommntatioii  tiok«t  mwt  be  ahowiit  iTlL 
oondnotor^  agreement  to  etop  at  etetlon  not  on  timo'tablei  481. 
eondnotor  may  eject  panenger  though  tioket  haa  been  wroQgfuI)/ 

np,47i. 
dlaiBiminationa  #yi4  ondne  preferenoeai  484* 
loet  tioket,  when  may  be  xeapeoted,  474. 
miatake  of  officera,  paaaengen  not  to  soflbr  from*  475. 
paaMogeTy  diiioriminating  agauist  beoanae  of  color,  482. 
paaMOger,  exdnding  coorteaana  and  piokpocketi,  482L 
paaMoger,  ezolndhig,  for  improper  motiTea  or  miaeondaelk  48lL 

r,  excluding  gamblers,  482. 

r,  ejecting  for  diaorderly  oondnot,  48L 

r,  ejecting  for  lefoaing  to  ahow  tldketi  478. 
paMengnf  loaing  tioket  must  pay  fare,  473. 
paiengwr  mnat  anawer  at  once  whether  he  will  pay,  478. 
panenger  mnat  be  allowed  to  search  for  his  ticket^  478. 
pasaenger  mnat  inform  himself  where  traina  stop,  481. 
paasenger  not  paying  fsre,  where  may  be  ejected,  477* 
paasenger  ahowing  tioket  after  ejection,  rights  of,  477* 
r^gnlation  disoriminating  between  fare  paid  on  can  and  at  ataftlfli^ 
rsgnlation  discriminating  because  of  color,  482. 
rsgulation  excluding  hotel  rvnnera  from  platform  or  atatkm,  479L 
regulation  exdnding  persons  from  platform  and  atationa,  47S» 
regulation  forbidding  acceptance  of  fare  from  ejeoted  pssiSBgT,  497* 
regulation  forbidding  changing  of  seats,  471. 
rsgulation  forbidding  conversation,  471. 
regulation  forbidding  riding  on  baggage  or  mail  can»  478* 
rsgulation  inconsistent  with  charter  or  by-lawa,  471. 
regulation  limiting  time  in  which  ticket  may  be  need,  478. 
rsgulation  mnat  not  infringe  right  of  paasenger  to  be  oairlad,  iTL 
rsgulation  not  to  stop  at  particular  stationa,  481. 
regulation  prohibiting  diaorderly  conduct,  481. 
regulation,  rsasonableness  is  the  test  of  validity  of,  471. 
regulation,  reaaonableness  o^  whether  a  quertion  for  tfaa  oooit  m  Iht 

jury,  471. 
regulation  requiring  baggage  to  be  booked  and  paid,  471. 
regulation  requiring  exhibition  of  ticket  befors  entering  eai%  47IL 
regulation  requiring  obtaining  of  atop-over  tickets,  480l 
regulation  requiring  separate  cars  for  ladiea  and  their  eaoorti^  48L 
regulation  requiring  surrender  of  ticket,  475. 
regulation  respecting  liability  for  passengers  on  freight  tKaln%  478i 
regulation,  right  of,  to  make,  471. 
regulation  that  passenger  on  freight  train  ahall  have  a  parUoiikr  klild  «f 

ticket,  478. 
regulation  that  passenger  may  be  ejeoted  away  from  legolar  atilia^  41X 
regulation  that  passenger  shall  not  be  carried  on  freight  tKaln%  47& 
regulation  that  passenger  shall  not  ride  on  platfonna,  479. 
regiilation,  to  be  valid,  must  be  general  and  permanent,  471. 
regulations,  unreasonable,  instances  of,  485. 
rt  |[ulatii'uis,  who  may  make,  472. 
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lUniBftAD  Oomnunova,  tiokst  **good  for  thit  day  or  ldp«^/ 
tielut  naod  not  be  lorNiidered  till  ttftt  U  giT«B»  478. 
tiokol  wTCQgfoUy  taken  ajs  474* 

Rati,  f oroe  Mtential  to,  84. 
fnmd  in  gaining  f  wit,  84 

BamuxBT  ov  TEADn,  statntae  whiofa  an  not  in,  6ML 

Salabt,  apportlonnMnt  d^  445. 

aarignment  In  ad^anoe,  when  invalid,  44S. 
SATXiroa  Banu,  apportioning  loaiea  between  depoaitQC%  tSST. 

aaqneatering  fundi  of,  by  ooort,  367. 

tmatee  ol,  will  not  be  raperaeded  at  hia  reqneeti  8B7. 
8if-orr,  against  partnen  of  debt  dne  from  one  only,  4f • 

by  pttwihaaer  from  agent,  in  action  by  prinoipal,  4i< 
8asuiv»  JndgnMnt  against  deputy,  e£bot  on  prinoipa],  68IL 
SnnrATOBit  4gan  or  mark  may  be  used  for  a»  7S5. 
SxATon  OF  LmiXATiONa,  demuirer  on  ground  of,  234. 
8tocikhoij>iBv  snita  by  to  oall  officers  to  aooonnt^  887-8701 
Bnnr  Cab,  rules  and  regulations  of,  respecting  platfbm%  iJH 
80BTIT088HXF,  piesumptlons  regarding,  mis  in  Oalllbciiia» 

rule  in  oi?il  law,  822. 

rale  at  oommon  law,  828;  824. 

rale  in  Louisiana,  823« 

noAL,  Spudt,  aooeasary  when  not  enUtledtOkiOSi 
oonatitutional  guaranties  of,  804. 
diaohaife  of  prisoner  for  wani  o^  806,  808. 
not  entitled  to,  806. 


VsvDsn.  not  entitled  to  noateaslca  befoca  nainMBL  filL 

Waiykb  of  meohanio'a  lien,  221-224. 
WABmAHTT,  efiotion  when  not  sssimtial  toieooraqr  a%  I 
Waxib,  appropriation  of,  rights  oooferred  by,  64t« 
Wm^  devise  of  property  not  owned  by  tsstaftoif  4SL 

election  to  take  under  or  by,  ^1. 
Wbrdto,  in  pauU,  is  valid,  766w 
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ABATBMENT. 

AOOEPTANGB. 
SmNbooiubui  tmnBumnbt. 

A0GB8SI0N. 

Ctaunr  Wbovoiullt  Taxes  n  liAvuvAotuBSD  mo  Wi 
Martily  lidittooydt  and  tbe  property  theraiii  is  ohinfid  and 

Aooouirr. 

L  WteUI  IV  AOUUUAT  HAS  BXBH  SSTTLBD,  KaLATW  SVEUOKy  AXD  BtOOMXn 

Gimr  lom  m  Patiiiht»  a  party  oomplaining  of  fraud  or  miataka  mnal 
aOafa  it  apodfioally  aod  prove  tlM  aU^gatioi^  before  a  ooart  wiU  alli^ 
to  vniavel  the  aoconnt.  Langdon  v.  Boom,  60. 
H  Wjomm  Aooouht  u  Mabb  up  asd  Rbndxbkd«  the  party  reoeiTing  ft  is 
bound  to  eTamlne  it.  If  he  admita  it  to  be  oorreot,  it  beoomea  a  stated 
■oooont  and  binding  on  both  parties;  so,  slso»  if  he  neither  admita  nor 
aakea  objeetion  within  a  reasonable  time,  his  sQenoe  wiU  be  oonstmsd 
fato  an  aoqueooenoo  in  ita  justness,  and  it  beoomea  binding  aa  a  stated 
aoooonta    Jd^ 

laa  AsSPMHUTy  1|  CoB70BA3ION8,   1,  3,  16;    KUUU'IOIMI  AHB  AlOiXSUaUkf 

vma,  9;  Fliadiko  and  PnAon(n»  20. 

ACKNOWLEDGMENTS. 

!•  GawifiUAm  ov  AocfowLBDOMXNT  TO  MosvoAon  Suff JiuiiKTLT  Idshvi* 
ma  the  party  ezeoating  the  instmment,  where  it  statss  that  the  ^'abore- 
named  mor^^agor"  personally  appeared  beforo  the  oertifying  offioer  and 
waa  ''personally  known"  to  him  *'as  the  identical  person  who  ezeoated 
said  mortgsge^  and  ''acknowledged  the  sameas  hie  &ee  act  and  deed  lor 
porpoaea  therein  expressed. "    JAvingiton  ▼.  Kettdtep  106. 

ii  OmoiAL  Characctr  oy  Juanca  Takikq  Aqknowlmdoicpit  is  snffidentiy 
shown  by  a  oertifioate  porporting  to  have  been  ezeoated  in  a  partJenlar 
oonnty,  and  stating  that  the  offioer  ii  "an  acting  jnstice  of  the  peaoe" 
without  saying  of  what  comity.    Id, 

%,  Wjjutbm  vs  as  Aoxnowlkdomxnt  to  Show  tbs  OmoiAL  Chabaotbi 
of  the  person  1^  whom  it  was  taken,  is  not  fatal,  and  may  be  remedied 
by  erridenoe  of  such  official  character.    Byer  t.  Stnyre,  410. 

781 
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ACTIONS. 

Iforar  KATiiro  bbxh  Paid  That  oould  not  bats  bkbt  Lmiallt  Ooi^ 
Lmns  jet  if  there  wm  a  natand  obligation  reeting  upon  tbe  party  te 
pay»  be  omi  not  w»^«»-><«  an  action  to  recover  it,  Q]Nm  tlie  rule  <rf  eqnitj 
that  no  man  oogfat  to  better  hie  condition  at  another^!  ezpenae.  IFon- 
%  ▼.  Seetmd  MwUe.  qfN.  0„  833. 

8m  ButEM  AHD  Baitkivo,  4»  9;  BovM,  1;  Bamaois;  Drxvus;  Bvmmamb 
AMD  Wum,  2;  Statotb  or  Frauds,  10;  WABKAinT»  1. 

ACTS  OP  GOD. 
See  OoMMOM  Cabubbs,  1,  2. 

ADVERSE  POSSESSION. 

1»  OmAxm  IN  PoeanmoK  or  Land  undbb  Convktanobb  rBOM  ah  Aonn^ 

gkren  in  hie  own  name,  or  in  that  of  his  principal,  wiiich  poeiBeMon  hai 

been  nnintemipted  formore  than  twenty yeexe,  will  be  protected  in  saoh 

poeeeenon,  and  notice  and  aoquieecence  on  tbe  part  of  the  principal  will 

.  be  preenmed.    Farrow  t.  EdmundtoUt  250. 

IL  ADVSEtB  Holding  by  an  Aobnt  roR  Twentt  Yrabs,  nnder  a  anperlor 
title,  after  notice  to  tlie  principal,  will  bar  the  latter.    2d, 

IL  PxnuxpnoN  or  bugb  Adtkbsb  Holding  will  bb  Rebuttbd  if  enoh  rapoi 
xior  title  were  pnrchaeed  with  the  prinoipal'e  money.    Id, 

See  Dedication,  8;  Landlord  and  Tbnant;  Watbbooubsbb,  4^ 

AFFIDAVITS. 
See  AxTACHMBNTB,  4;  Estatbs  or  Dbgeajsbd  PsBSONa^  8. 

AGENCY. 

L  Pubceasbb  fbom  an  Aobnt  mat  Orrsxr  a  Debt  Dub  Him  by  the  latt« 
in  a  foit  by  the  principal  for  the  porchaae  money,  where  he  has  no  knowl- 
edge of  the  agency  at  the  time  of  the  pnrchaae.    Oardner  v.  AUen,  45. 

ti  Dbolabationb  or  an  Aobnt  arb  Admimiblb  as  against  his  Prinoipai« 
only  when  made  in  regard  to  a  traneaction  then  pending,  in  which  the 
agent  ie  acting  within  the  scope  of  hia  authority.  SiUea  y.  Wetiem  SU 
R.  Co,,  486. 

IL  Crbdit  Givbn  to  an  Aqbnt  does  not  Exonerate  the  Principal,  if  at 
the  time  that  the  credit  was  given,  the  agency  was  unknown  to  him  who 
gave  it.    Henderson  v.  Afayhew,  434. 

4.  Principal  will  not  be  Prevented  from  Obtaining  the  Possession  of 
lands  held  by  his  agent  from  the  fact  that  each  agent,  after  Judgment  of 
eviction  had  been  rendered  against  him  under  a  superior  title,  bought  up 
such  superior  title,  if  there  was  no  actual  eviction.  Farrow  v.  EdrnMnd- 
ton,  250. 

Ai  Batitication  or  a  Demand  Made  bt  One  Purporting  to  act  for  another 
may  be  made  by  the  latter  by  adopting  the  action  founded  upon  eoch 
demand.     Town  qf  Orc^fton  v.  FoUanabee^  736. 

H  Suit  should  be  BBOumn  in  Name  or  Prinipal,  and  not  in  that  of  the 
agents  where  on  the  face  of  the  contract  it  purports  to  have  been  made 
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hf  €r  with  in  agent  haying  no  direct  or  benafidal  intemt  fai  the  tnna- 
aoHoa.    Boyl^  ▼.  Onondoifa  Co.  MuL  In»,  Co.^  759. 
laa  Ammmm  Pombsiov;  Cobpobatiohb,  1,  2;  Faotobs;  LmumiKon— Map 

BDra»  12}  L4NDL0BD  AND  TlNAST,  1. 

ALIENS. 
Sea  Taxation^  0. 

ALTERATION  OF  INSTRUMENTS. 

/  L  Amnuxunr  oah  n  EFWOgJU)  bt  iNSKBTioir  ov  Bati  where  ft  haa  been 

enittedt  aa  well  aa  bj  the  changfng  of  a  date  abeady  aflixed.    ImifiUh  ▼• 

xn^BMeaicMii  vol 
ii  Wamn  Dati  of  iBWKBxnaasn  is  ImkatibiaLi  ita  hiaertioo  after  deliTerj, 

bj  the  holder,  doee  not  vitiate  it.    Id. 
&  Wamn  a  Nora  is  Complktb  wuxh  Dxuvibxd  to  the  holdar,  he  can  nol 

alter  it  without  an  authority  in  fact  from  the  dvawer.    Id. 
ii  HouoB  Fniairo  in  Blavx  vob  Datx  m  a  note,  after  ite  delivHy  to  him» 

by  which  the  time  of  payment  ia  accelerated,  without  the  oonavit  of  the 

maker,  renders  the  note  Toid.    Id. 
Iw  BoBinv  ov  Fnoov  is  on  Pabtt  AuxBora  Nora  to  ahow  thai  it  waa  doae 

by  anthori^  of  the  maker.    Id. 
lb  AunBAnoN  in  MArauAL  Past  or  an  Insteijiixnt  aToida  ili    Id. 

AMENDMENTS. 
See  LfBOBANC»— Ma&inx,  18|  PBOOBsa,  S. 

ANIMALS. 

Owvm  ov  A  DANOiBOini  Animal  la  Liabli  fm  any  damage  caoaad  by  tiia 
MiBH,  aftw  notice  of  one  inatanoe  of  similar  misbehaHor  en  tito  part  el 
anrfianlmaL    £iMr«%ie  ▼.  iBUiott,  717. 

APPEALS, 
tat  CknoxALLAWy  42;  Judounts,  13;  Plkadino  Aai>PBaflnoi^  It-ll,  S1U 

APPEARANCE. 
See  Pliadxno  and  PnAoncn^  It. 

APPORTIONMENT. 
See  Dkxi>s,4. 

ASSAULT. 
Bee  OoMMON  GABBiraus  IS. 

ASSETS. 
8ae  Banks  and  Banking,  7-0;  Powni^  1. 

ASSIGNMENTS. 
8ae  OtBTOEATioNa,  11;  Omcss  and  Ovnona. 
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ASSIOKMSNTS  FOB  BENEFIT  OF  GBBDnOBS. 

9mmmt  Atnaaaaan  or  aDxbtob,  Mads  at  tsi  Txmb  ov  av  AataaxwEat  for 
tbe  bancfit  of  his  eraditon,  bj  which  he  paramlMS  to  pfty  a  oertain  end* 
llor  hit  demMid  in  full,  m  an  indnoement  tohia  joining  in  theaMignnMBi 
aad  in  raUaeing  the  eommon  debtor^  ieToid,  ai  being  a  eoewJon  upon  the 
4eblor  aad  a  iBMd  nma  the  other  oiediton.   RwntdtB  ▼•  JBdaaHotu  0(& 

Baa  AawAiUMMMiia,  5s  NiganABLi  Imrauinnik  Ml 

ASSUMPSIT. 

L  CtanouOilnBanisATimOoinniHDMLABAnovzirAHOii^^ 

VMomy  for  itema  of  indebtedneeo  omitted  by  miitdKe  on  a  aettkoMBt  of 
aeawurti  beliwjon  tiie  partioB  to  siidh  aotion.    Stige  ▼.  JEToiol^^  1S8. 

ti  ItocEqai  Puuoar  Koir  AaauMwiT,  Bviubiium  or  Frauds  or  total  frilqg% 

el  aetloB  and  the  T^idity  of  the  oontimot.    Anoioer  ▼.  JETorrif,  687. 
Baa  Onmrnr  OiKKiwMy  14|  OoBPOKATxom,  10;  Enoonomb  7;  Fuusm 

AHB  PKAOROIi  8. 

!•  GAsmnm  mat  Puud  zir  Abavemxny  a  Phtdiho  Araoricebit  of  the 
debt  apoa  wliieh  he  is  raed.    Ormnford  ▼•  CUUet  OSS. 

t;  FMipiniOT  Of  AN  Attaghmikt  D0S8  iroT  Bab  tsb  Fsosiodtiov  of  a  eoU 
by  the  orighial  creditor  against  the  gamishee,  bat  merely  snspends  his 
right  of  action  until  the  attachment  is  detennined.    ItL 

H  GABIOBHXIyFLlADIHOZirABATXlfENTAOABiaaHllXKTPlimnraiOftSAMI 

Debt,  mnst  set  forth  in  his  plea  the  proceedings  at  laige,  that  it  may  be 
aeen  that  the  ri|^t  to  attach  the  debt  existed,  and  that  the  law  haa  been 
atriotly  poxaned.  Id, 
4  PlAA  nr  Abatbmknt  of  a  GABinsBiaMT  Pxmdxno  vob  thb  Saioi  Dnt 
18  BAi>y  tiiat  does  not  aTcr  that  the  coort  from  which  it  is  iasned  has 
Juxisdiotion,  or  that  fails  to  allege  that  the  aflELdavit  required  by  law  npon 
Boing  ont  garnishment  process  was  made,  or  to  aTer  that  the  entire  debt 
was  attachedt  if  not,  a  portion  thereof,  stating  it.    Id, 

i.  StnUBTT  ON  AXTAGHMXNT  BONDB  IS  DlBOHABOKD  BT  iNaOLyBNOT  of  the  da* 

fendant  and  an  assignment  over  of  his  property  for  the  benefit  of  Ids 
oreditoTB.    Keifea  ▼.  Skannon^  200. 

iL  JuBOMXNT  AOAiNBT  Stnbio  DOBS  NOT  BiND  SuBETT  on  attachment  bondf 
as  such  a  judgment  only  compels  the  syndic  to  place  the  claim  on  his 
tableau  of  distribution;  and  is  difforent  from  a  perMnal  judgment  of  da* 
fendant,  for  the  satisfaction  of  which  the  surety  is  bound.    Id, 

7*  LiABiLiTT  or  ScBRT  ON  Atcaohmxnt  Bond  contemplates  a  perMmal  judg- 
ment against  the  defendants  in  the  suit;  one  that  could  have  been  satis- 
fied out  of  the  property  attached,  which  the  bond  was  intended  to  repre* 
sent;  and  not  a  judgment  against  the  defendants'  syndic,  as  sash 
judgment  could  not  be  so  satisfied.    Id, 

i»  JUDOMXNT  AGAINST  StNBIO  GAN  NOT  BB  SaTISIIXD  VBOM  PBOFKBR'  AT- 

TAOHBB  in  a  suit  brought  before  the  failure,  as  such  property  must  ba 
considered  as  a  part  of  the  genersl  fund,  from  whidh  all  the  creditors  are 
to  be  paid.    Id. 


IZIBSX.  785 

0.  AnAOBifm  Qrvm  vo  Lnor  zir  Case  ov  tbm  Dmonuvr's  Fazlubi.  Id. 

10.  MoHir  K4T  aa  Araoexd  nr  tbb  Hahdr  ov  ah  Oiiiobb*  whare  ft  is  the 
reaidn*  of  the  prooeeds  of  goods  lold  mider  exeoatloiit  and  remaining  dv* 
def endent  after  folly  aatitfying  the  writ.    King  ▼.  Moore,  44. 

11.  JusncB  or  thb  Pkaob  is  Lllbui  to  QAXBtnamEaT  Pboobbs  for  mooaj 
ooUeoted  by  him,  and  senrioe  of  snch  process  upon  him  affords  m  snffinwnt 
ezouse  for  not  paying  over  sach  money  to  the  person  for  whom  oolleoted. 
Cftark  ▼.  Bogge,  85. 

ML  Whirs  PABirr  PaocBEDnro  bt  Attachiiint  Atcaoks  a  Sau  on  tha 
ground  that  it  was  frandnlent  and  void  as  against  orediton,  he  mnsl 
show  that  the  Jnstloe  had  Juisdietioii  and  that  the  process  was  regnlailj 
issned.  And  this  is  necessary  to  the  jnstiflcatioB  of  the  officer  as  wall 
as  tfaa  creditor,     ran  Aen  ▼.  JJarK,  748. 

1&  ARAomaNT  AOAiRBT  Nov^unrmiBT  Dbbtob,  nnder  tfaa  ad  to  aboUah 
Imprisonment  for  debt,  may  issne  withoat  any  affidatit;  and  an  affidavit 
made  in  each  proceeding  is  eztraJadidaL  But  the  plea  most,  in  snoh  a 
case^  show  that  the  debtor  was  a  non-resident,  and  that  the  plaintUf  in 
the  attachment  was  his  creditor;  and  an  averment  that  the  jnstlce  Issnad 
tfaa  attachment  on  an  affidavit  of  these  facts  will  not  avaiL    Id, 

14  Faoxs  ov  WmoB  JuBiSDionoir  Dkpbndsiiust  mm  8mg  Fobth  In  a  plea  of 
Jnatiflcatlon  nnder  an  attadhment»  where  it  is  necessary  to  show  Jnria- 
diotion.  General  averments  thai  the  party  complied  with  the  statute 
and  that  the  proceedings  ware  aocotding  to  its  reqnirementi^  wlU  nd 
answer.    Id, 

1$,  BcmiTioir  of  tsb  Poflsnaiov  ov  PnonmiTr  Lkvikd  uvoir  is  easwHal  to 
the  oontfnnance  of  an  attachment  lien,  nnleas  the  propeity  is  laosiptsd 
for.    Ohadboume  v.  Sumner,  720l 

18.  PnoFKBTT  Attaohxd  MXTST  BB  BuovKD^  when  snch  removal  ii  neoessaiy 
for  the  retention  of  poaiession,  notwithstanding  sadh  ramoval  wiU  be 
attended  with  some  inconvenience.    Id, 

17*  KvowLBDOB  THAT  AH  Attaohiibbt  HAS  BiBV  Lbvibd^  will  not  prevent  a 
subsequent  attachment  on  the  same  proper^,  if  no  pcsssssicnba  ratalnad 
under  the  former.    Id, 

18.  Shbhivi's  Baruiuf  to  a  Wbit  ov  Attachicxst,  as  between  the  parties  to 
the  suit  and  their  privies^  is  conclusive;  but  as  to  third  persons  it  ii  sim- 
ply prkna/eteU,  Such  retum  may  be  given  in  evidence,  altliou^  it  a|^ 
pears  that  no  judgment  has  been  rendered  in  the  action  in  which  tlM 
attachment  was  issued.    Id, 

See  BoHA  Fn>B  Pubghabibs;  SBBBmm. 

ATTORNEY  AND  CUKNT. 

L  OoHixmoHAL  Obuoation  to  Pat  an  Attobnbt  an  Bixba  Fbb  zn  Gasb 
or  SrooEBS  in  an  action  in  which  the  obligor  is  not  a  party,  is  given  npoo 
a  valid  and  sufficient  consideration,  if  snch  obligor  is  a  party  to  otiisr 
BoltB  In  which  the  same  question  is  Involved.    €^  v.  Ballard,  828. 

H  Glibht  Engaoino  a  Law  Fntu  upon  a  Oonditional  Fbk  can  not  set  np 
as  a  defense,  to  an  action  by  them,  that  one  of  them  never  took  part  la 
the  trial  of  the  case.  Business  intrusted  to  two  prof esslooal  men,  asso- 
ciated as  partners,  may  be  attended  to  by  either.  Simony,  Bnukear^KU 

See  Plbadino  and  PBAonoB,  18^  14|  lOi. 
Ak  Dbc  Tdi.  zu— A 
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AUTREFOIS  ACQUIT. 
8m  Cbdunal  Law,  18, 14. 

BAGGAGE. 

8m  CoKMOir  CABMItRS,  16-18. 

BAILMENTS. 

fnuifiu  Plidgb  OB  Atpbofbiatioh  or  Goods,  with  Iiitei«  tha*  Tmn 
lEALL  aa  A  SiouBiTY  OR  Patmxnt,  Teste  the  propcriy  in  tbiUt  ti 
Mon  M  depoiitod  with  a  hulea,  in  the  penon  to  whom  thqr  tarn  l» 
ht  deliTarecL    Dmka  ▼•  Pope,  76. 

BANKRUPTCY  AND  INSOLVENCY. 

1.  flsATon  OF  LmiiiATioaB  dob  iror  Prxvcst  Pboov  ov  Claim  AOAimi 
IiraoLTiBT*8  EsxATi  widar  the  inaolTent  Inwi  where  the  ehum  wm  mI 
hemd  when  the  notioe  of  prooeedinge  in  inaolvenoy  wae  first  pnUidiedt 
though  the  etatatory  period  hee  ran  before  the  dnlm  ie  proved.  Jikui 
▼.  Thaeher,  444. 

ii  DnoHABOB  UMDKB  UiTiTBD  Statbs  Bavkbuft  Aot  OV  1841  Lbatss  Ivdb- 
nvDBHT  SacrcTBirnEB  or  other  means  of  payment^  held  by  a  creditor  el 
the  bankmpt,  unimpaired,  though  it  releMes  the  debtor  from  all  fnther 
personal  liability.    Id, 

iL  PnoOUDINGS  UADBH  Sv ATB  JmOLVMST  LaW  ImHTITUTID  SUOBB  EvaOV- 

MBKT  or  Banxbitr  Law  of  1841  are  not  snperseded  by  an  applioation  of 
the  insolvent  for  a  discharge  nnder  the  bankmpt  aet,  and  sooh  discharge 
doM  not  affect  the  right  of  creditors,  ezirting  at  the  date  of  his  assignment 
nnder  the  insolyent  law,  to  prove  their  claims  against  his  estate  in  the 
insolvency  proceedings.    Id, 

L  Claimb  against  Ikbolyxnt's  Ebiatb  mat  Bn  Pbotbd  at  Futr  Mbribo 
of  creditors  nnder  the  Massaohnsette  insolvent  law  of  1838,  but  only  so  as 
to  sffeet  funds  remaining  unappropriated  in  the  assignee's  hands.    Id, 

8m  AnAOsamm,  5-0;  Baihu  akd  Banking,  1,  4;  Fbaudulbrt  Cohtbt- 

ANCI8,  4,  5;  Mobtgagbs,  4^ 

BANKS  AND  BANKING. 

L  Allowahob  ov  a  Claim  against  ak  Insolvbnt  Bank  by  the  leoeivefs,  is 
satisfactory  proof  thereof,  without  resort  to  the  books  of  the  bank. 
WcOson  V.  Phanix  B%  600. 

8.  Whbtheb  Lbdobb  of  thb  Bank,  Pboducbd  bt  thb  Bank's  Pbbbidbnt, 
is  prima  /ctde  evidence  of  the  credlte  contained  therein,  queare.    Id, 

Sb  Dbmand  bt  a  Dkpositor,  Priob  to  Bbinging  Suit  fob  his  Dkposit,  is 
unnecessary,  where  the  bank  has  suspended  payment,  closed  ite  doon^ 
and  refuses  to  admit  ite  creditors.    Id, 

it  Dbpositob  is  not  Deprived  of  his  Riobt  of  Action,  against  an  insolv- 
ent bank,  for  the  amount  of  his  deposit,  from  the  fact  that  he  has  pre- 
sented his  claim  to  the  bank  receivers,  they  not  having  required  of  him 
to  give  up  the  evidence  of  his  demand,  nor  agreed  to  pay  him  a  dividend. 
Id. 

fib  Pe]H)8itob  is  Entitled  to  Intebsst  on  thb  Balancb  Dub  Him  bt  a 
Bank,  from  the  commencement  of  his  action,  notwithstanding  tiie  bank 
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k  mfenined  from  oanying  on  its  bailnen,  and  a  reoeiTer  hat  taken 

ciharge  of  ita  property.    Id. 
lb  SATiiroa  iKgriTUTioy  oak  kot  Pbohibit  thb  Wethiibawal  ov  Dbpos* 

m  under  a  power  in  its  charter  to  regulate  sach  right  by  limiting  ita  ez* 

erciae  to  each  reasonable  time  as  the  institation  may  appoint.   MaJtin  ▼• 

Sai9htg$  InMtUion,  349. 
T*  IvsinnnciiXNOT  or  the  Assets  or  a  Sayings  IvsTrrunoir  to  Pat  All 

or  RS  Depositobs  can  not  excuse  its  ref  osal  to  pay  any  depositor  who 

seeks  to  withdraw  his  deposit,  after  proper  notioe  required  hy  the  l^* 

laws  of  the  institution.    The  relation  of  partners  does  not  exist  betweea 

the  different  depositors.    Id, 
t»  BiOBT  or  A  Sayings  Institution  to  Diyioe  m  Pbopkett  among  ita 

dspositors  does  not  aathoriae  it  to  refuse  to  pay  a  deposit  because  of 

the  insuffidenoy  of  its  assets  to  pay  all  deposits.    The  power  can  only 

be  exercised  after  it  has  been  decided  by  vote  of  the  trustees  to  make 

anoh  division  of  the  property.    Id, 
t»  Bank  oan  not  Maintain  Suit  on  Nora  Giyxn  to  it  without  oonsidei»- 

tlon»  for  the  purpose  of  making  a  colorable  and  false  stftfeemant  of  tha 

ooodition  of  its  assets.    AgrieyUural  Bank  v.  Robhuont  885. 
lOL  MiBE  Suspension  or  Specie  Payment  bt  a  Bans  oan  not  create  a  lor- 

laltnxe  where  the  charter  provides  that,  in  such  a  case,  the  person  having 

the  right  to  demand  payment  shall  be  entitled  to  reoover  damages.  StaUi 

▼•  J^  B.  Baniky  100. 
IL  BioooNinoN  or  Bank  as  an  Existing  Goepobatiov,  arbb  Oaube  or 

VoEVEiTUBE,  by  the  state,  estops  the  state  from  settiiig  this  up  as  » 

ground  of  forfeiture.    Id. 
XL  br  AonoN  on  Bank  Notes  Destboted  bt  Fibb  it  is  neesssary  to  for^ 

nlsh  very  strong  and  condnsive  evidence  of  the  destmotlon.    Wade  v. 

N.  0.  O.  S  B.  Co.,  296. 
UL  Want  or  Identity  or  Notes  by  Numbbbs  and  Dates  is  not  a  fatal 

dflfeet  in  the  evidence,  when  it  is  supplied  by  such  strong  ooooomnt 

oironmstances  as  to  leave  no  reasonable  doubt  of  the  fact  alleged.    Id* 
hL  DMfEUonoN  or  Bank  Notes  by  Fibb  does  not  Destbot  Obuoatiov 

of  the  bank  to  pay:  every  note  it  has  put  in  droulation  Is,  In  oontsmpl*- 

Hon  of  law,  stQl  due  by  the  bank.    Id. 

Bee  CkxBPOBATioNB,  8, 10;  Cbiminal  Law,  19^  SOi 

BABRATBY. 
See  Insubance— Mabinb,  1. 

BILLS  OF  EXCEPTION. 

Bee  PtEADINO  AND  PBAOnOE,  10-U. 

Bni^  OF  EXCHANQB. 
Bee  Nbgotiablb  Inbtbuioeii. 

BLA17ES. 
laa  Aiobasiov  or  Instbuments;  Nbgotiablb  lEBrmmiBW^  UL 
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BOKA  FIDB  FUBCHASEBS. 

AnAmnro  Oeidi«»  wbo  has  hot  Pabtid  with  ms  P&oisBnr  oi  ths 
cndh  of  goods  franduleiitly  obteined  by  the  debtor  from  « thM 
kiioitober^gHdedMs6oiia,;S(2eparohMero{  snohgoodi. 
T.  Aote,  121. 
8m  bBOunovii  82|  Bxioittobs  aiix)  AmmnBATou^  8}  "Umn^  10. 

BONDS. 

!•  Bon>PArABUfoDmKi€asovCk>icPAirT,THSiBSiioaiHOBSQ» 
k  in  kgd  dboft  made  to  the  oompaay,  which  naj  maintya  en 
thiKMn  in  iti  oorpoBste  neme.    BoffUif  t.  Oaondcva  Ob.  JM,  /m.  Oi^t 
7M. 

H  PwBumATwar  oir  Bon>  Mads  to  Dibioiobs  or  Oomfaitt  oogbt  to  all^ 
IImiI  it  was  made  to  them  by  the  name  and  deaociptloii  of  the  diieoton 
el  tile  ooajpany;  bat  after  verdict  or  jadgment  by  deCMil^  tiie  dedai^ 
tlon  wiU  be  enfBrfwit  without  such  an  wsmmmi.    Id. 

laa  AwiAuiuuui «,  6-7}  BzioDinoas,  14;  Exioutobs  ahd  AmoMmmMmmk 
•l  Lmiugit  JuDoimraR,  8»  9;  Plbadzvo  ahd  P1u0ido%  Vk 

BOOK  BNTBIBS. 
Bahsb  ahd  Bahkihqi  2%  "Bs^aaanmt  %  7. 

BURDEN  OF  PROOF. 

Bee  AlffSBAXIOH  OV  iHSEBmBHH^  fii 

BY-LAWS. 

Bee  COMMOH  CAEBIRBSb  ^IL 

CASE. 
Bee  ComiDH  Oarribbb,  14 

GHALLENOB. 

Bee  JUBT  AHD  JUBOBt. 

CHARTER. 
Bee  OoBPOBATioHs;  Quo  Wabbahio* 

CSIRODIT  COURT. 
■qioiTr»  6»  8;  Jubisdiotioh;  MoBmuMB%  % 

COLLISIONa 
Bee  OomoH  Cabbibbs^  H 

COMMIBSIONEBS. 
Bee  Hcbbahd  ahd  Wm^  ii 

COMMON  CAREIEBa 

L  OoMHOH  Oabbibbs  abb  hot  Liablb  vobLobb  OuuuBBumbyHw  M/k^ 

God  or  hj  the  pablio  enemies  of  the  coontiy.    J7M  t. 
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t.  '^LnBTnABLK  AcxnDXNT"  IS  A  TioHiiiGAL  ExFBnsiOH,  and  ia  synoiiTmoiit 
with  '« the  act  of  God."    Id. 

%,  Common  Cabrixr  dobs  not  Assuhb  All  Risks,  where  the  bill  of  ladhig 
does  not  contain  the  daaae  "excepting  the  dangers  of  the  riTer,"  so  as 
to  pradnde  him  from  showing  that  the  loss  oocnrred  by  ''inevitable 
aoddent*'    Id. 

4  Law  ooncbbnino  Ck>HHON  Cabrikbs  Enorajts  upon  theib  Contbaot  a 
Condition  that  the  carrier  shall  not  be  responsible  for  inevitable  aoei* 
dents,  and  nothing  bat  an  express  undertaking  will  dispense  with  this 
condition.    Id. 

Ai  Common  Carrikbs  abb  Rbsponsiblb  fob  Loss  or  damage  of  things  in- 
tmsted  to  their  care,  unless  the  same  is  occasioned  by  aoddental  and  on* 
oontroUable  events.     Van  Hem  v.  Taylor,  279. 

k  **TyASQMBB  or  THB  RiTBR*'  Inoludb  Loss  bt  COLLISION,  whsB  thers  WM 
no  fault  or  carelessness  on  the  part  of  the  carrier,  and  it  was  ont  of  his 
power  to  have  proTonted  it.    Id. 

7«  Common  Cabhibb  or  Goods  is  Entitlbd  to  Pbo  Rata  Fbbioht,  where 
the  owner  of  them  is  willing  to  receive  them  at  a  place  short  of  that  to 
which  the  carrier  stipulated  to  carry  them.    Hunt  ▼.  HatkeU,  387. 

H  Gabbixb  or  Goods  can  not  or  his  own  Mebb  Motion  lawfully  sell  then 
for  the  payment  of  his  chaises.  But  if  he  sells  them,  and  tlie  owner  re- 
gains  possession  through  a  friend  who  buys  them  in,  the  owner,  in  an  ac- 
tion of  trover  therefor,  can  recover  only  whatever  damages  he  sustained 
in  regaining  the  possession.    Id, 

IL  Railboad  Company  mat  Makb  Rbasonablb  Regulations  respecting  pas- 
sengers and  other  persons  using  its  road  or  houses  and  buildings  con- 
nected therewith,  the  reasonableness  of  such  regulations  depending  In 
some  measure  upon  the  locality  of  the  depot  at  which  they  are  adopted. 
OommonweaUh  v.  Power,  466. 

IOl  Regulations  or  Railboad  Company  Nbbd  not  bb  in  Fobm  or  By^lawi^ 
enforced  by  penalties  and  forfeitures.    Id, 

IL  Railboad  Company  may  Dbleqatb  to  Supbbintbndbnt  of  »  partioalar 
depot  the  power  to  make  regulations  for  the  government  of  persons  rs- 
sotting  there.    Id. 

ISL  LiOKNBB  to  Public  to  Eitteb  Railboad  Depot,  except  for  the  purpose  of 
taking  passage,  is  revocable.    Id. 

ISk  Supbbintbndsnt  or  Railboad  Depot  may  Pbohibit  LmKBBPBBS  from 
ooming  upon  the  platform  at  such  depot  to  aolicit  custom;  and  where 
the  rule  has  been  persistently  violated  by  a  particular  person,  he  may  be 
forcibly  excluded  from  the  platform,  although  he  has  a  ticket  and  comes 
there  to  take  passage  on  the  train,  if  he  does  not  show  his  ticket  or  de- 
clare lus  purpose,  and  the  superintendent  has  ground  to  believe  and  does 
believe  that  he  comes  to  solicit  custom,  and  uses  no  more  violence  than 
necessary  to  expel  him  from  the  platform;  and  such  expulsion  is  not  in- 
dictable as  an  assault.    Id. 

14.  Common  Cabbibb  is  Liable  in  Tboybb  roB  Goods  Lost  by  his  Act, 
tfaongh  without  any  intentional  wrong  on  his  part;  but  trorer  will  not 
lie  for  the  mere  omission  of  the  carrier.  The  remedy  in  such  a  case  ii 
osnunjMfi,  or  a  special  action  on  the  case.    Hawbuu  v.  Hqjfnian,  7C7. 

1&  Dbmani>  and  Rbtusal  abb  only  E vidbnce  or  Convbbsion  where  tSie  de< 
fendsnt  was  in  a  condition  to  deliver  the  property  if  he  would.    Id. 
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18.  AoBKUOorr  to  Cabbt  Pasbkvobb's  Ordinabt  Baqqaqm  is  Imflued  in  Urn 
oontnot  to  oany  the  paasenger  himself,  but  the  impliofttion  can  not  be 
extended  ft  eiagle  etep  beyond  such  thingi  as  the  traTeUer  nenallj  hai 
with  him  m  a  part  of  his  luggage.    Id, 

17.  TxBM  Baooaos  dois  vot  Ivolcdb  Samplu  or  Qoods  carried  in  a  tnmk 
for  the  porpooe  of  oanrying  on  traffic  as  a  merchant.    Id, 

MM,  WKBrasElfoNxr  TO  BisffrTBAVXLEiroEzFBNsn,  carried  in  ApaaNQfic^ 
Inmkt  is  indnded  in  the  tenn  baggage,  query.    Id, 

See  Tbotxb,3. 

OOMMUNITY  PfiOPERTT. 
See  HmnAHD  Ain>  Wdtb,  5;  Maebhw  Woimu  h  & 

COMPOSITION. 

L  FMnaMomr  Kora  Gmor  bt  a  Dsbtob  vob thb  PuBfon  of  indnoi^ga 
ondilor  to  consent  to  a  composition,  is  Toidable  in  law  or  eqnitj.  Fag$ 
T.  CSorCer,  728. 

H  OumoBiTiOH  n  vor  Ayomui  bt  Reason  ov  Akt  Ubfadi  Pbbfbbmub  ob- 
lahMd  1^  one  oreditor  through  a  secret  agreement  with  the  debtor.    Idt 

OONDinONa 
See  CknrnLAOTS,  4,  9;  Deeds,  7s  Wnxii^  1. 

OONPUCT  OF  LAWS. 
See  KioonABLB  Inbtbuiomts,  11;  Statutb  ov  LnoxASifltn^  S. 

CONSIDERATION, 
let  AwuMHttT,  2;  Atkobhbt  and  Client,  1;  CoiraRAOT8»  6»  7i  8;  Dbd^ 
ItonoAaE,  1;  Kbootiable  Inbtbitventb,  16,  32;  Pdblio  Labm;  Bmas 
on  ov  FkAVDfl,  2;  SuBsmHip,  8. 

CONSPIRACY. 
See  Obiminal  Law,  18^  18. 

CONSTTrUTIONAL  LAW. 

L  Siatdtb  Ahntjllxno  a  Fbanohisb  is  Void  as  wixhzv  tbat  PBofvmoor  ov 
TBB  FiDEBAL  Constitution  declaring  that  *' no  state  shall  pass  any  law 
impairing  the  obligation  of  contracts"  where  no  right  of  revocation  was 
reteined  in  the  franchise.    Michigan  Stale  Bank  ▼.  HtuUnffB,  648. 

2L  Statb  may  Sue,  but  oan  not  be  Sued  in  its  own  Coubss  unubbs  It  Cob* 
BENTS  to  sabmit  itself  to  their  jurisdiction.  Remedy  of  a  party  npon  a 
ocntract  with  the  state  is  by  an  appeal  to  the  l^;islatare,  who  it  is  Uk 
to  preenme  will  make  provision  for  its  fall  ezecation  and  do  ample  Jns* 
tice  to  the  party  with  whom  it  may  have  contracted.    Id, 

t.  Whxbb  a  State,  bt  an  Ezfkbbs  Act,  Rativies  an  Aobbbment  Made  bt 
its  OvnoEBS,  except  a  condition  sabeeqnent,  contained  therein»  and 
takes  possession  of  the  property  under  such  agreement,  it  is  a  ratifloatioM 
of  the  whole  agreement,  the  exception  being  null  and  void,  and  is  not  a 
breach  of  that  condition.    Id. 
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4.  Statuti  should  hot  bk  Dwlabsd  Unoonbtitutiohal  bnt  in  omm  of 
plain  and  manifest  violation  of  that  inatrament  by  the  legialatnre.  fRO- 
iammn  r.  WilUaimaon,  036. 

&  ORDDTAiroE  Imposing  a  Whabvaox  Chabok  upon  all  Packagis  Landu^ 
OB  Shipped  within  the  city  limits  is  not  in  oonfliot  with  that  danaa 
of  the  federal  oonstitntion  giving  oongresa  the  power  to  regulate  oom- 
meroe  with  the  several  states  and  foreign  nations,  and  declaring  that  no 
state  shall  tax  or  lay  a  duty  on  exports  or  importa.  Wordey  v.  Seamd 
MwMpaUtp  qf  New  Orleans,  333. 

6.  GiTiEXNB  op  SiSTXB  Statxs  ABB  NOT  EzxMPTBD  from  the  operation  of  our 
UwB,  when  they  oome  here.    Harriaon  v.  Mayor  qf  Viektburgt  633. 

Sea  Ebxatbb  ov  Dwtbasbd  Pbbsons;  Exboutobs  and  ADxxNiaTBAXOBS,  10| 

Insahit7»  4;  Taxation,  Z; 

CONTRACTS. 

L  WhbbsOnx  AgbxbstoLkndhibCbxditto  ANOTHBXtoenaUethelatter 
to  mannfactore  goods,  stipulating  that  he  shall  have  the  right  to  take,  at 
hia  pleasure,  the  articles  so  manufactured  and  sell  them  and  apply  the 
prooeeds  to  the  extinction  of  the  debt,  such  contract  will  be  held  valid  as 
between  the  parties  themselves,  and  also  as  to  the  creditors  of  the  mana- 
f acturer,  where  possession  is  taken  under  the  contract  before  the  crediton 
attach.     CcUkins  v.  Lockwood,  143. 

&  Thb  Law  Conclusivelt  Prbsumxs  Pabtibsto  a  Contbact  to  Undib- 
STAND  ITS  Obuoations,  and  evidence  is  not  admissible  to  show  their  nn« 
standing  to  have  been  otherwise.     Oist  v.  Drahdy,  426. 

IL  Contbact  with  Pbofrtxtob  or  Land  to  Cut  Tdibbb  thkkkfbom  and 
deliver  it  at  a  certain  pbioe,  at  an  agreed  price  to  be  paid  after  the  work 
is  completed,  is  rather  in  the  nature  of  a  mor^^age  than  of  a  lien,  and  the 
daim  of  the  contractor  upon  the  timber  will  not  be  lost  by  his  allowing 
it  to  go  into  the  possession  of  the  proprietor  of  the  land,  subject  to  hia 
right  to  resume  it  in  case  payment  is  not  made  according  to  the  contract. 
And  where  the  contractor  permits  such  possession  to  be  taken,  with  an 
expectation  raised  by  the  proprietor,  that  the  avails  of  the  sale  of  it  wiU 
be  applied  to  the  payment  of  his  claim,  if  the  proprietor  disappointa  this 
expectation  he  will  not  be  permitted  to  say  that  the  contractor'a  right 
to  reclaim  the  possession  has  been  relinquished  by  him.  Oaie§  v.  Moortt 
870. 

4.  Pabtibs  Agbbxino  to  have  Timbeb  Estimated  bt  Certain  Subtbtob 
are  bound  by  his  estimate,  where  it  does  not  appear  that  he  acted  cor- 
ruptly or  made  any  groes  mistake.    Id, 

6.  Contbact  will  not  be  Pbesumed  to  hatb  Imposed  an  Absubd  ob  In- 

possible  Condition  on  one  of  the  parties,  but  will  be  interpreted  aa  tha 
parties  must  be  supposed  to  have  understood  the  condition  at  the  time. 
Clay  ▼.  BaOard,  328. 
6b  Pbomisb  to  Pat  Debt  Which  has  been  Voluntabilt  Bbleasbd  is  with- 
out legal  consideration,  and  is,  therefore,  not  binding  upon  the  promiaor. 
Warren  v.  WhUneif,  406. 

7.  MoBAL  Obligation  to  Pay  Debt  does  not  Constitute  Legal  Consid- 

EBATION  for  a  promise  to  pay  it,  in  a  case  where  the  debt  has  baao 
voluntarily  discharged.    Jd* 
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•»  FtmniMAWcm  10  Pbobmdti  Clahc  whigb  has  vo  Lioal  FomiMLTiDir  It 
nol  A  good  oonaldenitloii  for  a  prmniM.  N.  FT.  fiavinffw  Bamk  ▼.  Cckmrdt 
080* 

H  OWiiaom  n  BzoimiD  fbom  thi  PutvoBMAHOB  or  a  Dia/uNcnvx  Cohbi- 
noVy  if  one  of  the  altsniAtive  tfaingt  beooniM  impoHiUe  hj  the  aot  ol 
Qod«  or  by  the  act  or  default  of  the  obligee.    SmiUh  ▼.  JharwU^  732: 

let  OuMMg wamiAii  Law,  l;ETiDBirai»2»  8;FRAa€HiBHfe2sFuu]m»Aa» 

FftAoncoi^  23;  Rncnnoir  of  OonmAon. 

CX)NTRIBUnON. 
Bee  Oo-TSKAirar,  1« 

CX)NVXB8I0N. 

Bee  OoHXoir  Oabbxsm,  15;  TkoVBS,  % 

» 

CX)RPORATIOKa 

1.  BiQCwnfOTiDimn  ov  OoaroBATioir  oak  hot,  without  m  Oonbeiit,  lagpiltj 
obteined,  bring  enit  in  eqidty  to  compel  its  officeri  and  iigeDte  to  aceoont 
and  make  eettlemente  with  them,  for  moneys  of  the  oorpotmtion  reesiied 
hj  snch  o£Boers  and  agents.    Hermy  v.  VeaaA^  86i. 

%  Whbbb  Aaurn  or  Cobpobation  batb  Aotbd  Fbaudvlbbtlt  towabxw  I1; 
the  wrong  is  primarily  committed  against  the  corporation,  and  ontQ  it  la 
shown  that  the  oorporfttlon  is  incapable  of  granting  redress  to  its  stook- 
holders,  or  that  it  improperly  and  coUnsiTely  refuses  to  do  so,  they  omi 
not  bring  snit  to  redress  the  wrong.    Id, 

IL  Whbbb  Dbbtob  TBANsrBBS  Shabis  in  Oobpobatiov  to  his  Cbbditob» 
the  latter  agreeing  "  to  aceoont  for  the  said  shares,  or  reconTsy  thenw" 
the  former  has  no  such  interest  therein  as  will  enable  him  to  maintain  a 
snit  in  equity  to  compel  the  corporation  to  aocoont  to  him  for  the  profita 
or  property.    Id* 

C  CoBVOBATB  Chabtbb  MAT  BB  FoBVBiTBD  if  the  tmst  npoQ  which  it  Is 
granted  be  broken  and  the  oorporatlon  perverted.  SUOe  t.  Real  EtUm 
Ami:,  100. 

Ik  Oboukds  or  FoBTBiTUBB  or  Ck>BPOBATB  Chabtbb  once  Tested  by  a  foil 
performance  of  all  preliminary  conditions,  are,  first,  a  total  neglect  or  non- 
nser  of  its  duties;  secondly,  an  abase  of  them,  improvidently,  igno* 
natly,  or  frandnlently.    /d. 

8.  CouBTs  Lban  AOAiirsT  FoBTBiraBB  or  Cobpobatxonb;  their  object  is  to  prs- 
serre  and  nphold  the  estate,  unless  it  be  dear  that  the  rights  Testing  Ib 
it  haTC  been  improvidently  neglected  or  illegally  abased.    Id, 

7.  FOBTBITUBB  BT  CoBPOBATION    IS  WAIVED  BT  SUBSEQUBMT   LbOISLATITB 

Acts  recognizing  the  legal  existence  of  the  corporation.  Id, 
B.  Idbm— Statb  Bobbowin  o  Monbt  tbou  a  Bank,  after  the  saspenabn  of 
specie  payments,  in  virtae  of  an  act  of  the  legislatare,  is  estopped  fnm 
farfarifig  Qpon  the  fact  of  saspension  as  a  caase  of  forfeiture.  Id, 
H  ScATB  OAK  D188OLTB  Cobpobation  bt  Judicial  Tbial  abd  Judombbv 
Only;  and  this  is  so  though  the  act  provides  that  in  defsnlt  of  folfilUng 
the  condition,  the  corporation  should  be  dissolved;  in  sU  cases  the  fbifeil- 
nve  must  be  judicially  ascertained  and  declared.    Id, 
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l€i  HiBB  Nov-uaiB  bt  CosFoaAXioH  is  iror  a  SuwaxamaL,  and  the  oout  ma 
not  p'tiiiiiiii  s  fiirraiidar  from  non-iiaer,  or  a  failure  to  eawrciie  its  piiti- 
legea,  Qnleia  the  efaarter  eontaioB  aome  ezpreaa  proTiaioii  to  juatify  aoob 
infanDoa.    Id. 

IL  CteABifiBoapOaBPOBAnoirnFoBfxiTEDBTAanovMiinpofaUitapropvtj 
toiiuaiaaa.    Id. 

UL  Dootbdoi  ov  Waitsb  of  Fobvkitubb  or  Chakre  of  a  corporatloD  hy 
aabaeqnant  legialative  acta  doea  not  apply  where  by  the  tanna  of  the  char- 
ter the  franchiae  abaolntely  detorminea  npon  failure  to  perfonn  oertaia 
eonditiona.    8UUe  ▼.  Fowrth  New  Hampshire  Tumplie^  690. 

1S»  VOBVUTUU  OV   GRABTUK    OV   CORFOftATION  MUST   BB  EbTABUBBID  BT 

JuDOMBNT,  and  can  not  be  inquired  into  oollaterally,  where  the  ohartar 
pforidaa  that  certain  aooonnta  aball  be  rendered  to  the  legialatara 
**  vnder  forfeitaxe  of  the  privilegea  of  the  act  in  fatora."  Id. 
IL  Btaxb  Alobb  oab  Bnvobob  FoRnaroBB  or  CBABma  bob  Nmacfv  to 
Maxb  Rbtubhs  of  the  ezpenditnrea  and  profita  of  the  ooipomtion  aa 
provided  in  each  charter.    Id. 

]&  Lboislatubb  mat  Waits  Fobtbitubb  or  the  Chabtbb  of  «  corporation 
for  breachea  of  the  eonditiona  upon  which  It  waa  created,  hy  anbaeqaenl 
acta  racogniaing  ita  continued  eodatence.    Id. 

If.  AOGBPSAKOB  BT  LbOIBLATUBB  OB  SUBSBQUBNT  ACOOUNTB  QT  COBTOBATIOV 

Wazvbs  Fobtbitubs  of  ita  charter  for  failure  to  render  {Aior  accounta. 
Id. 

n»  Act  AuTHOBiziiro  Tubkfikb  Cobpobation  to  Altib  Bovtb  or  Road 
Waivbb  FoBTBiTDBB  of  ita  charter  for  a  prior  neglect  to  render  accounta 
aa  required  by  auch  charter.    Id. 

Ub  Clausb  in  a  Chabtbb  or  a  CoBPOBATioir  PBoviDrNO  *'  that  tbb  Laiom, 
TBinDiBMTB,  AKB  HBBBDrTAMBKTB,  whlch  it  ahall  be  lawful  for  the  aaid 
corporation  to  hold,  ahall  be  only  auch  aa  ahall  be  required  for  Ita  aooom- 
modation  in  relation  to  the  oonyenient  tranaaoting  of  ita  buaineaa,  or  auch 
aa  ahall  have  been  bona  Jide  mortgaged  to  it  by  way  of  aecnrity,  or  con« 
Teyed  to  it  in  aatiafaotion  of  debta,  previoualy  contracted  in  the  coune  of 
ita  dealinga,  or  purchaaed  at  aalee  upon  jndgmenta,  which  ahall  have  been 
obtained  for  auch  debta,*'  prohibita  it  from  buying  or  aelliBg  or  becoming 
a  apeculator  in  landa.    Bank  qf  Afichiffon  v.  NUe$t  675. 

Ul  Cobpobatioh  Pbohibited  BT  ITS  Charter  rROM  Bbalino  in  Bbal  Es« 
TATB,  entering  into  contracta  for  the  purchase  and  aale  of  auch  prop- 
erty contrary  to  ita  charter,  can  not  come  into  a  court  of  equity  and  com- 
pel their  specific  performance.  Equity  will  leave  the  partiea  as  it  finda 
theuL    Id. 

JOC  AflSDMPSiT  roB.  WoBX  AND  Labob  ON  AooouNT  or  Enobavino  bank  biUa 
will  lie  against  a  corporation  although  such  corporation  ia  prohibited  by 
law  from  engaging  in  the  buainess  of  banking.  Underwood  v.  Ifewport 
Lyceum^  260. 

tL  TKBaPABB  MAT  BB  CoMMiTTBD  BT  A  CoBPOBATiON,  if  l^  ita  maoagera  or  au- 
thorized agenta  it  commands  the  trespass,  or  sanctiona  it  when  committed. 
Id. 

WL  Municipal  Authobitiis  abb  not  Emfowbbbd  to  Allow  any  erection  on 
the  atreets  or  banka  of  the  Minissippi  river,  which  will  obatmot  the  free 
uae  of  auch  placee  by  the  public    Shepherd  v.  New  Orieant,  269. 
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n*  PmaanoN  OiTEir  vt  tbm  Citt  Council  to  Bbsct  Buildxhos  on  fti 
streets,  or  on  the  banks  of  the  riv^er,  inoommodions  to  the  paUio^  does 
not  present  a  snbseqnent  coonoil  from  removing  snoh  obstmotMns.    Id. 

WL  Kg  Onb  has  thb  Bight  to  thx  Pebmavsnt  Oooitpakct  of  the  banks  of 
the  Mississippi,  in  the  dty  of  New  Orleans,  but  the  diy  ooancQ  maj 
erect  wharves  thereon  at  sooh  places  as  oommeroe  may  leqnire.    Id, 

Vk  BnODTXOV  IflBDSD  UTOV  JUDOKUIT  AGAIKST  MunCIPAL  OGBIOSAXUHr 

may  bo  levied  upon  the  private  property  of  an  individual  member  of  saeh 

oorporation.    Bearddqf  v.  Smith,  148. 

See  BoHmi  Qoo  Wix&abto;  Statotib;  SuBannmiP,  9;  ZazAzram 

006TSL 

OoMKiAiirAJnr  will  mm  Taxmd  wxtb  Oostb  where  be  ooold  have  nhtrimid 
the  relief  to  ^Hiidh  he  is  entitled  without  a  reeort  to  eqvi^.    Ltmgdm 

See  Tbkdbb»  Z 

CO-TKNANOY. 

L  Tdtaat  in  oommoh  04V  kot  Comfil  Og-tsztahtb  to  OovTBtBun  TO  In* 
ntovnoHTB  made  by  him  on  the  common  land,  either  at  Inw  or  in 
equity,  where  the  improvements  were  not  necessary  aa  reparations  of  the 
property,  nor  for  its  preservation  or  Joint  enjoyment,  as  where  such  im* 
provements  consist  of  a  dwelling-hoaae  erected  for  his  own  benefit 
LcwKilU  V.  Menard^  161. 

iL  Tbkakt  in  common  having  Ebbctxd  Dwsluno-houu  on  the  ^^^-^tw 
land  is  entitled,  on  partition,  to  have  the  portion  of  land  on  which  it  is 
erected  assigned  to  him,  if  practicable,  withoat  regard  to  the  increased 
valne  of  each  portion  arising  from  the  improvement;  and  where  the  lend 
not' being  susceptible  of  division  is  sold  in  partition  proceedings  nndsr 
the  stafente,  the  tenant  in  common  who  erected  the  improveoient  is  enti* 
tied,  before  a  division  of  the  proceeds,  to  the  actual  increase  of  the  price 
reoeived  at  the  sale,  caused  by  snch  improvement,  and  may  maintsin  a 
bai  in  eqoity  therefor.    Id, 

i.  Tenant  in  common  ov  Bight  ov  Fishxrt  mat,  withoot  BaoAiNnw 
PoflSBBBioN  thereof,  hy  entry  or  otherwise,  maintain  an  action  agrinsl 
his  co-tenant  for  dq^niving  him  of  such  right.    Dmiobii  v.  Syhutett  400L 

4.  Oonystangb  NT  Mms  and  Bounm  ov  Pobtion  of  Oommon  Bbeaxb,  by 
one  tenant  in  common,  is  void,  and  not  merely  voidable  at  the  eleot&an 
of  the  co-tenant.    Id, 

A.  MiNGLiNO  Whxat  Belonging  to  Two  Persons  in  Common  Ben,  with  the 
knowledge  and  assent  of  both,  makes  them  tenants  In  oonwiOB,  and  if 
one  of  them  disposes  of  the  whole  withoat  the  anthority  ef  the  otlier«  be 
is  liable  in  trover.    HqwUm  v.  Cbb,  766. 

See  Pabtition. 

OOUNTEBFEITINO. 
See  Cbiminal  Law,  & 

COVENANTS. 
See  Debim^  1»  S;  Hd8Bani>,  1-3;  Plbadino  and  PftaonoE,  81|  WAMBanti 

WATKBOOUBSBflL  6. 
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CRIMINAL  LAW. 

!•  To  CojnrnTUTK  CUPAOirr  to  Commit  CancB  the  aocmed  mnat  poweM  intd- 
Ugence  enoagh  to  have  a  criminal  intent,  and  if  his  mental  powen  are  eo 
deficient  that  he  has  no  will,  conscience,  or  controlling  mental  power,  or 
if  through  the  OTerwhelming  violence  of  mental  disease  his  inteUeotoal 
power  is  for  the  time  ohliterated,  he  is  not  a  responsible  moral  agent  and 
is  not  criminally  liable  for  his  acts.    CommonweaUh  y.  Rogen^  458. 

%  Pabkal  Insanitt  doks  not  Bklibvb  a  party  from  criminal  liability  for  aa 
aot^  if  he  has  snfficieot  capacity  to  distingaish  between  right  and  wrong 
as  to  that  act,  a  knowledge  that  it  is  wrong  and  criminal,  and  mental 
power  Boffident  to  apply  that  knowledge  to  his  own  case,  and  to  know 
that  if  he  does  the  act  he  will  do  wrong,  and  receive  punishment.    Id* 

Si  PaBTIAL  InBANITT  CoNSIBTINO  of  MsLAKOHOLT,  AoOOMPAinXD  B7  DiLV- 

noir,  of  such  a  natnre  that  nnder  its  inflnence  the  party  has  a  real  and 
firm  belief  of  some  fact  not  true  in  itself,  but  which,  if  true,  would  ez« 
cose  his  act,  relieves  him  from  criminal  liability  therefor.    Id, 

4.  Pabtt  CoMMimNO  Homioids  unbse  Ukoontbollablb  Imfulbs,  overbear- 
ing reason  and  memory  for  the  time  being,  and  resulting  from  a  diseased 
stato  of  mind,  aooompanied  by  delusion,  the  known  tendency  of  whioh 
state  of  mind  is  to  break  out  into  acts  of  violence,  is  not  oriminally  lia* 
ble  therefor.    Id, 

C  Pbxsuicftion  is  that  Aocubsd  was  of  Soukd  Mnn>  at  the  time  of  com- 
mitting an  act  for  which  he  is  indicted,  and  to  entitle  him  to  an  acquittal 
on  the  ground  of  insanity,  he  must  overcome  that  presumption  by  satis- 
factory proof  arising  out  of  evidence  introduced  either  by  himself  or  by 
the  prosecution.    Id. 

6L  Pbbpondkbanck  of  Evidbkgx  of  Insanitt  of  Aooitsxd  is  sufficient  to  war* 
rant  an  acquittal.    Id, 

7.  Cbdos  which  Existed  Psiob  to  thb  Constitction,  and  were  ofiensos  at 
coomion  law,  although  they  may  be  forbidden  by  the  constitution  of  tho 
United  States,  and  authority  to  punish  the  commission  of  them  is  con- 
ferred upon  the  federal  courts,  may  also  be  punished  by  the  stato  courts* 
unless  the  grant  of  power  by  the  constitation  is  exclusive,  or  is  made  ex* 
dusive  by  act  of  congress.    ConanfmweaUk  v.  Fuller^  509. 

8L  Statb  Coubts  havx  Powxr  to  Punish  thx  Cbimx  of  CouNTEBFnnva 
the  gold  and  silver  coins  of  the  United  States,  or  which  are  made  cur- 
rent by  the  laws  thereof,  or  for  uttering  the  same  or  bringing  them  into 
the  United  Stetes  with  intent  to  utter  them.    Id. 

9l  MisspxLUNO  OF  Word  in  iNDiCTMXNrdoes  not  render  it  invalid  when  tha 
word  is  not  changed  into  one  of  different  signification,  or  where  the  word 
misspelled  is  surplusage  merely.    Stale  v.  Honuby,  305. 

10.  Indictment  is  Insufficunt,  if  Facts  Allkosd  bt  It  may  all  be  true^ 
and  yet  constitute  no  offense,  and  a  verdict  upon  such  an  indictment  does 
nothing  more  than  merely  verify  the  facte  charged.  State  v.  Chdfreyt  382. 

11«  Dbfxctivx  Indictment  is  not  Aided  bt  Vebdict,  and  a  judgment 
thereon  may  be  arrested.    Id, 

IS.  Where  an  Offense  is  Cheated  bt  Statute,  and  there  is  an  exception  in 
the  enacting  clause,  an  indictment  for  such  offense  must  negative  the  ex- 
ception; but  if  there  be  a  proviso  therein  which  furnishes  matter  of  ex- 
cuse for  the  defendant,  the  indictment  need  not  negative  it,  but  he  must 
plead  it.    Id. 
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II.  LiGAL  Impobt  or  TntM  AimxiDis  Acquit  is  that  it  U  a  pica  made  hf 
a  del flodaat,  Indioted  for  a  crime  or  miademeaiior,  thai  he  has  been  lor- 
marly  tried  and  acquitted  of  the  same  offenee.    Siate  ▼.  Homaby^  314^ 

li.  To  SuBTAiir  ▲  Fuu  OF  AuTRBfois  Acquit,  a  legal  acquittal,  by  judg- 
ment npon  trial,  by  ferdict  of  a  petit  jury,  must  be  shown.    Id. 

l&i  Nxw  Trials  nr  Capital  Casks.— All  judges  who  are  empoweied  to  hear 
and  detennine  indictments  for  crime,  are  invested  witi&  a  discretionary 
power  to  grant  new  trials  in  capital  cases,  as  well  as  in  those  of  miade- 
meaaor,  where  upon  a  sufficient  showing,  touching  the  merits  or  izregn- 
larities  in  the  proceedings  Justice  and  humanity  demand  it.    Id. 

16.  It  IS  A  CoMSPiaAor,  avb  Puhisbaslb  by  Law,  for  Sbtkbal  Pxbsobs  to 
pnnuade  a  maiden  lady,  her  father  and  mother,  that  a  f oiged  lioeose  is 
genuine^  and  that  one  of  their  number  is  a  justice  of  the  peace,  and  tima 
gain  the  consent  of  such  father,  mother,  and  daughter  to  the  marriage  of 
the  latter.    8taU  y.  Murphy,  79. 

17*  Rafb  can  oklt  bb  ConMiTnED  BT  FoRcx;  if  the  woman  oonsent  in  the 
belief  that  an  illegal  manriage  is  legal,  upon  the  fiandulent  aasertioift  of 
the  pretended  husband,  the  latter  will  not  be  guilty  of  rape.     Id. 

18l  CoNsrauoT  TO  CoMiciT  A  Crixb  is  Mkbgxd  nr  trbCbimb  upon  m  Ez- 
BOUnoN,  only  when  the  crime  is  of  a  higher  grade  than  the  conspiracy. 
Where  two  crimes  are  of  equal  grade,  there  can  be  no  legal,  technical 
merger.    Id. 

19.  Bbdxxmbd  Banx-botss  arb  Subjboib  of  LABOQDfT  while  in  possession  cf 
the  issuing  bank  under  the  Massachusetts  statute^  OonmuMmeaUk  t. 
Rand  456. 

20.  TBIBF  StRAUNO  BaNK-NOTBS  IN  OnX  CoUBTT  AMD  GABBmrO  ThBM  IBTO 

Anothxr  may  be  prosecuted  in  the  latter  county.    Id. 

21.  LARORmr  is  Fxlokt  at  ComcoN  Law.    Snwd  v.  Suae^  102. 

22.  Ko  iKDicmxirr  for  Felont  shall  bx  Tribd,  unless  the  defendant  be 
personally  present  during  the  trial.    Id. 

28.  VxRDicT  CAN  NOT  BX  Rkndkrxd  IN  Pbisonbb's  Absbnob;  and  such  a  ver- 
dict is  void.  This  principle  applies  where  the  prisoner  is  out  on  bail» 
the  law  not  regarding  the  cause  of  his  absence,  as  whether  he  is  away 
Toluntarily  or  against  his  will.    Id. 

24.  Lbngth,  Depth,  anb  Brbadth  of  Wounds  Kbbd  not  bb  Statbd  in  aa 
indictment  for  murder.    8iaU  r,  McCoy,  801. 

25.  Tbbm  *'  Mortal"  is  Indispensablb  in  Dbsoribing  Bruobob  Wound  in 
an  indictment  for  murder,  and  when  so  described  an  adequate  cause  of 
death  has  been  assigned,  which  will  be  supported  by  evidence  of  any 
deadly  wound  or  bruise.    Id. 

26.  MuRDKR,  AT  CoMMOK  Law,  cousists  of  ihc  stroke  and  consequent  death. 
Id. 

27.  Vbnux  in  Indioimbnt  for  Murder  where  the  stroke  and  the  death  oo> 
curred  in  different  countiea,  was  by  the  statute  of  2  and  3  Edw.  VI.  in  the 
county  where  the  death  took  place;  and  when  the  death  occurred  out  of 
the  county,  the  statute  of  2  Geo.  II.  provided  that  it  should  be  tried 
in  the-coonty  where  the  stroke  happened.    Id, 

28.  OuB  Act  of  1806,  Introducing  Coum on  Law  in  Criminal  MattbbSv 
adopted  the  system  as  it  existed  at  that  time,  modified,  explained,  and 
perfected  by  statutory  enactments,  so  far  as  those  enaotmenti  are  boI 
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found  to  be  inoonslstont  with  the  peoalier  ohMMter  tad  ganiiii  of  oar 
goreniBMiit  and  institatioiiie.    Id. 

t9L  Wans  Dbatb  Took  Placb  nf  Aboxhse  Scaikb,  mi  ladietnieiit  in  tiio 
pttith  where  the  etroke  wee  given  it  valid.    Id. 

SOi  IifDionoorr  voa  Pbbjubt  must  Show  FABnooLABLT  10  what  Faxm- 
HOOD  the  defendant  has  awom;  it  ia  too  indefinite  to  any  that  the  da> 
fendant  made  oath  to  a  falae  achedale  in  bankraptoy,  when  thataehednlo 
relatea  to  a  great  variety  of  facte.     U,  8.  ▼.  Morganf  284. 

SI.  ComnruTiovAL  Pbotdsion  Oiyivo  Aooubid  Bight  of  **  BAvnro  CoHFUXr 
SORT  PB00I8S  for  obtaining  witneeses  in  hie  favor^  aimply  meana  to  lay 
that  the  aoonsed  shall  not  be  debarred  the  right  of  inning  rabpoenaa  far 
his  witneaMS  aa  in  oivil  oaeea.    Staie  r.  ffcrtubif,  2M, 

SSi  Ck>llFUI80iBT  PSOOBBB  TO  GOMTIL  THB  AtTENDAVCB  OF  WHWHMMB  OMK 

only  be  exendaed  when  the  witneae  resides  or  is  found  within  the  diatriol 
Id, 
Si.  A  Sfxedt  Trial  is  Oini  Conduoird  aooordin o  to  Fixkd  Bxrun,  ng' 
nlationa,  and  prooeedings  of  Uw»  free  from  vexationa,  oaprioioiia»  and 
oppressive  delays,  created  by  the  ministers  of  Jnstioe.    Nixom  t.  Tki 

WL  Statutr  Oivnio  PnisoirRRTHn  Biohttoah  BrAimr atioh  ov  tbb  Iv* 
DiOTMRST,  "at  least  two  entire  daya  before  the  trial,''  meana  two  Jndl- 
olal  days,  and  hence  ezolndea  the  fraction  of  a  day  of  its  service.    Id. 

S&  Whxbx  Trial  can  not  Possiblt  bs  Oommrngrd  till  tkr  Latre  Part 
of  the  UMt  day  of  the  term,  its  postponement  till  the  next  term  ia  no  in- 
fringement of  the  prisoner's  right  to  a  speedy  triaL    /d. 

S8b  If  thx  Clkbx ofCibouit  Court  Faiui to Drawthr  Jurors aa leqnirsdy 
the  certificate  of  the  clerk  of  the  probate  coort,  that  the  list  of  faian 
by  whom  a  bill  of  indictment  was  fonnd,  was  drawn  in  open  probate 
coort  in  the  manner  preeoribed  by  Uw,  ia  evidence  that  the  panel  was 
properly  drawn.    Id. 

S7.  Koixs  Prossqui  Emtirrd  ov  Jmaanaan  for  Murder  then  p-^^gt 
does  not  aoqait  the  aoonsed,  when  another  indictment  ia  instantly  insti- 
tated  for  mansUmghter.    State  v.  Hcrtubift  814. 

S8b  Idkm— Whrrr  under  Indictmrnt  for  Murdrr,  Aoousrd  is  Cor  viotrd 
OF  Manslauohtxr,  and  on  appeal  a  new  trial  is  granted,  the  attoney 
general  may  enter  a  nolle  prosequi  on  the  indictment  for  mnrder,  and 
institate  another  for  mansUmghter  withoat  acquitting  the  aoonsed.    Id, 

SO.  Party  Conyictsd  of  Manslaughter  on  Indictment  for  Murdrr  can 
not  be  again  indicted  for  the  same  mnrder.    Id, 

40.  Nolle  Prosequi  does  not  Amount  to  an  Aoquiital  nor  to  a  pardon, 
bat  is  simply  a  discharge  of  a  particnlar  indictment  upon  which  it  ia 
entered,  and  is  no  bar  to  a  fatore  indictment  for  the  same  offense.    Id, 

41.  Attornbt  MAT  Enter  KoixR  Prosequi  AT  Pleasure,  befovs  the  jniy  is 
impaneled,  and  without  the  consent  of  the  court  or  aooosed,  and  not 
run  counter  to  the  fifth  article  to  the  amendmenta  of  the  oonstitntica  of 
the  United  States.    Id. 

4SL  Afpeal  fbom  Preuminart  Decision  or  Interlooutort  Qrdrr  of 
Criminal  Court  will  be  dismissed  on  motion,  aa  the  right  of  i^^ 
only  accrues  after  verdict  and  judgment  and  sentence.    Id, 
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48L  Oomncnov  akd  PmnamRKT  tor  Comnssioir  ot  Assault  do  not  bar  a 
dTll  suit  agaiaat  the  offender  for  the  aame  act,  nor  prerent  the  leoovety 
d  exemplary  damages  against  him  in  each  salt.    Cook  ▼.  JSUif,  757. 

44*  JuBT  nr  a  Criminal  Cass  hubt  Aoobpt  thb  Law  to  be  as  charged  by 
the  ooort.    Lord  ▼.  8taU^  720. 

4A»  JuBT  nr  a  CRDmr al  Casb  shoitld  Rbrdsr  tbxir  Vkbdiot  of  guilty  or 
not  guilty  orally  in  open  court,  and  a  record  ahoold  be  made  thereof.  An 
improper  written  verdict  attempted  to  be  made  should  be  rejected  by  the 
ooort    Id. 

See  ComiOK  Oabrixbs,  13;  QAMmo;  Jury  ahd  Jurobs»  2, 3. 

DAMAGES. 

L  To  MAiHTAiir  Aonov  tor  SpboialDamaois,  rricnsr  bk Showv thattiiej 
proceeded  wholly  and  exdnsiTely  from  the  injnry  complained  of,  and 
not  from  the  witmgfnl  act  of  a  third  party  remotely  induced  thereby. 
OnAn  T.  Pe^rie,  7(SS. 

%  Is  Aonov  voB  SsLUKG  TO  BuTCHXR  DisiASED  Shbkp  AS  Souin>,  evidence 
that  a  third  party  who  had  contracted  with  the  plaintiff  to  parehaae 
mntton  from  him  refaaed  to  perform  snch  contract  in  oonseqnenoe  of  a 
xeport  that  the  plaintiff  had  pnrohased  dineased  sheep  from  the  defend- 
ant^ is  not  admiarible  for  the  purpoee  of  showing  special  damages;  nor  is 
evidence  that  other  customers  refnsed,  for  the  same  reason,  to  bay  mut- 
ton from  him,  admissible  for  that  parpoee.    Id, 

Wm  AmcALS;  Comxok  Cabrurs,  8;  Exbgutions,  13;  MAUdoiTS  Pbosbov- 
nov,  6;  Nbootiablb  Instruments,  11;  Nkw  Tbiai^  8;  Kunajram 
SLABPIB,  4;  SVBXTTBHIP,  12;  Watkroocbsss,  10, 12. 

DAMS. 
See  Watsrooitbsis. 

DANQEBS  OF  THB  BIVEB. 
See  ComiON  Carbixb8,  3^  (1. 

DBCLAEATIOKa 
See  AoBNor,  2;  Evidbroi,  li^ 

DEGREES. 
See  Judgments;  Plsadino  and  Praotior*  27. 

DEDICATION. 

L  No  Pabtioolab  Fobm  ob  Cebemont  is  Nbcessabt  nr  DsDiOATioir  el 
land;  it  may  be  without  deed  or  writing;  all  that  is  required  is  the  assent 
of  the  owner  of  the  land,  and  the  fact  of  its  being  used  for  the  publie 
puposes  intended  by  the  appropriation.    Rector  ▼.  HarU,  650. 

t.  PaBTT  ATTBMFTINa  TO  OBTAIN  ADVANTAGE  IK  COKSBQUBBCB  OF  HATING 

Madb  DsDiOATioir  will  be  required  to  give  ample  proof  of  that  fact.    Id, 

%  Fabtt  can  NOT  Claim  that  He  has  Made  Dedication  of  the  land  so  as 

*    to  prevent  a  sale  of  it  on  execution  against  him,  when  it  was  laid  off  as  a 

town  by  persons  holding  adversely  to  the  claimant,  tiis  lattsi  havjqg 

Bover  recognised  the  plat  so  made.    Id, 
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DEEDS. 

L  FkUHOLD  Estate  iv  fdtubo  will  Pass  bt  Dbid  of  bargain  and  sale  or 
a  oorenant  to  stand  seised.    Bell  ▼•  Scammon,  706. 

t.  FlOmriART  CONSIDKRATXON,  BOWBYSB   SmaLL»  WILL   SUPPOBT  DUD   Ot 

iMigain  and  sale.     Id, 

t.  CknrvxTANOB  vo  Sok-in-law  is  Good  as  GovxirAivT  to  Stand  Ssdod, 
where  the  consideration  expressed  is  "the  love  and  good  will  I  bear  D. 
L.  as  my  son-in-law/'  though  the  grantor's  daughter,  wife  of  the  grantee* 
and  the  only  child  of  sach  daaghter  are  both  dead  at  the  date  of  ths 
deed.    Id. 

i,  Whbbs  Part  of  thx  Considebation  of  a  Deed  is  Good  there  can  be 
no  apportionment,  though  part  may  fail.  Thus  if  several  parcels  of  pub- 
lic lands  are  sold,  on  some  of  which  are  improvements  and  on  some  not, 
the  sale  of  the  first  is  a  sufficient  consideration  for  the  note  given  to  rep- 
resent the  purchase  price  of  all.     WHwn  t.  Webster,  230. 

C  *^Mo]ui  OR  Less" — An  Agreement  to  But  at  a  Speoifibd  PRun  yek 
AoRE,  if  the  agreement  contain  an  estimato  of  quantity,  as  being  **  — — 
acres,  more  or  less,"  is  an  agreement  to  pay  at  the  stipulated  price,  for 
the  number  of  acres  as  estimated,  though  this  be  more  than  the  tnol 
actually  contains,    Jonea  r,  PkUer,  408. 

lb  Iran— The  Words  "  More  or  Less'*  Exclude  the  Idea  that  a  sellsr 
Intended  to  bind  himself  that  the  actual  quantity  should  oorrespond  to 
the  estimate.    Id* 

y.  Olause  '*8hall  Indemnify  and  Save  Harmless,"  in  a  Deed,  is  a  Gov* 
DinoN  Subsequent,  and  the  property  reverts  to  ths  grantor  upon  the 
&aliire  of  tiie  grantee  to  perform  the  condition.  Miekigan  8taU  Bcmk  ▼. 
£raKJN0«,  640. 

8L  Died  Gonyetino  One  Half  of  a  Tract  of  Land  *'oontaliiliig  flfty-tws 
aerss  and  eighty  rods  and  no  more,  and  including  the  salmon  fishery 
oonttgaons  to  said  land,"  oonvejrs  only  an  undivided  half  of  the  salmoa 
llshsiy.    Dm^oan  ▼.  Syhetter,  400. 

8«s  Bxeoutorb  and  Adminibxbaiobsi  4. 

DEFAULT. 
See  Bonds,  2. 

DEFINITIONS. 
See  Franohisbs,  1;  New  TriaLi  L 

DELIVERY. 
See  Sales,  6. 

DEMAND. 

las  AcsNor,  6;  Banks  and  Banking,  3;  Gommobt  Oabwwms  14|  Niooii- 
ABLE  Instruments;  Surbttshif,  11;  Tbotkr,  1,  %  8|  VaMDOB  an 


DEMURRER. 
Fss  PtEADora  and  Fraoiics,  4,  26;  Statute  of  Ijxraiioi%  % 

DEPOsrnoNa 

See  Evidence,  9,  10,  15. 
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DBPOSnS. 
8m  Buncs  ABD  BAinami  S-8L 

DETINUE. 

AflDOV  OV  DllilUB    SUBViVlS    10  THB    PXBa(XKA& 

Mhi1iipylfcy«pw«itfctata.    TTortoi  t.  jyoiwawt  607. 

DEVIATIOK. 
8m  iBimuHO— MABon^  ^1& 

DEVISES. 
Bm  Taxatioh«  6;  Wili4»  I-I^  fti 

DISCLAIMEEL 

8m  TiAimTXIBD  AND  TSKAST,  ti 

DOindLE. 
Im  MiBBTin  Womv,  & 


DURESS. 
8m  Evii>MCJ^  & 

EASEMENTS. 

8m  WAnSBOOUBSHS  & 

BJEOTBIBNT. 
8m  VBimoB  AND  Vkvsn* 

ELECTION. 
8m  Wilu»  8-11. 

EQUITY. 

1.  OovB»oyLAWKATBCkurooBBBNTJuBiaDioci(nrwiXBOoi 
Bpon  qoMtloiM  of  faod.    Brewer  t.  Harriet  ^» 

IL  OAABWnXXNTHBEQinTrOFASTATOTBithoilghziOfcwitiliBiliMlMr, 

bededUredlnaooiirtof  equity  to  be  within  the  itetata.    JkHfUr.HM^ 
meee,  184. 

&  Equxtt  will  not  BKLDiva»  ON  Gbound  of  Hdxabb,  POBCnUBBB  ov 
LANDb  where  equal  infonnatioii  touohiog  the  nature  and  oondHioB 
thereof  waa  poeeeeMd  by  both  parties,  and  the  vendor  aoted  with  enfeiM 
good  faith,  although  the  land  toma  out  to  be  mnofa  Imb  valnaUatfaaB  tiia 
partief,  both  of  whom  relied  upon  infonnation  derived  from  the 
penon,  beUered  it  to  be.    McOobb  v.  Ekkardetm^  874. 

4.  Am  OmAXSED  bt  Fbaud  hat  bb  Annullbd  by  a  deeraa  of  tiia 

oourti  but  to  authoriM  it,  the  oaae  must  be  dearly  made  out.     WMmh 
eon  ▼.  WUKameon^  636. 

fi  BQumr  WILL  Gbant  BEUEr  bt  Avoidinoa  Salb  and  Ailowivb  a  Mob*> 
OAOBB  TO  Pbocbbd  under  the  mortgage,  where  he  hM  obtained  judgBMl 
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•nd  levied  npon  and  parchaaed  in  the  mortgaged  property,  nnder  the 
falae  improasion  that  the  levy  of  the  ezeontion  wonld  draw  to  it  the  lien 
of  the  mortgage,  and  be  superior  to  all  liens  attaching  since  the  exeon* 
tioii  of  the  mortgage,  especially  npon  his  stipulating  that  the  property 
shall  sell  for  as  much  as  it  did  under  the  execution  sale  at  which  he  pur- 
chased.   Stover  V.  HeningUint  86. 

%,  Gbanoikt  Ooubt  EA8  NO  PowEB  TO  RsviBX  and  correct  the  decisions  of 
the  circuit  court  on  its  chancery  side,  under  the  constitntion.  Tooleif  t. 
Qridiey,  628. 

7.  JSwsm  EA8  vo  JuBiSDiOTZOir  TO  SsT  Asms  PRooBXDnrQS  In  another  courts 
which  have  transpired  in  a  matter  falling  under  its  legitimate  oogniaaoe. 
Id. 

%,  Ibbigulabitt  IK  Oabbtivg  Degree  ot  CiBOfTrr  Ooubt  ibto  Emov  obn- 
fen  no  authority  on  a  court  of  chancery  to  interfere,  as  it  is  competent  lor 
the  circuit  court  to  pass  upon  and  correct  that  matter.    Id, 

9l  Equitt  has  ko  Power  to  Ck>RRBOT  Errors  m  Judoheht  of  a  ooort  of 
law;  that  belongs  to  the  appellate  tribunaL  Tarborimgh  t.  Tkomptont 
626. 

IOl  liBQUTrr  oan  hot  Compel  Party  to  Relutquish  Judomkht  at  Law^  bo- 
canse  his  adversary  did  not  comprehend  his  rights,  or  was  mistaken  in  a 
matter  of  law.    Id. 

11.  DEtBHDANT  IN  Eqititt  CLAIMING  Attibbiativb  Riuxr  mnst  seek  it  fay 
way  of  a  cross-bill,  but  he  may,  in  his  answer,  rely  on  any  matter  whidh 
shows  the  complainant  not  entitled  to  the  relief  claimed  in  his  faOL 
Ta/rUUm  v.  VieUSy  193. 

VL  EZOEFTION  TO  RlTLE,  PROHIBITING  A  COVRT  Of  ChANCSRT  VROM  IdAKDia 

A  Decree,  untQ  all  those  who  are  substantially  interested  be  made  par- 
ties to  the  suit,  exists  where  it  is  not  In  the  power  of  the  complainant  to 
make  them  parties.    Mkhigan  State  Bank  v.  Sa$tmg$f  649. 

Im  Actions;  Corporations,  1,  19;  Costs;  Ezboutions,  80,  32;  Bzscotois 
AND  Administrators,  8;  Guardian  and  Ward,  2;  Indimnitt,  8;  Lf* 
VANOT,  1,  2;  Injunctions;  Liens,  9;  Nbootiablb  Ihstrumects,  6|  Ko« 
noi,  2;  Powers,  1;  Statotb  op  Frauds,  7,  8;  Wills,  14. 

ESTATES  OF  DECEASED  PEBSOKS. 

I.  Ao>  BiQUiRiNO  Claimant  against  Deceased  Person's  Bbtaxb  to  Man 

Oath  in  open  court  that  the  claim  is  justly  due,  is  nnconstitatioDaL 

Rigg$  r,  Marim,  103. 
%  Idem.— The  act  of  the  legislature  forbidding  the  affidavit  of  a  daim  to  be 

received  as  evidence  of  the  demand,  and  requiring  that  it  be  proved  by 

ether  competent  testimony,  is  unconstitutional     /d. 

Bee  Married  Women,  2. 

ESTOPPEL. 
Bee  Bavu  and  Banking,  11;  Landlord  and  Tbbant,  1| 


EVICTIOK. 

See  Agenct,  4;  Warbantt^  1»  & 

Am.  Dae  You  TU—n 
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EVIDENOK 

!•  COfUait  ItAT  TjJOt  JUTOGUL  NOTICB  OF  Wuo  AKF  .Tr«TTrF5l  OF  TBM  PbACB 

of  tlia  ctmatj  In  whidh  i%  is  mtting.  /Mn^fltoM  v.  KeUtUt^  10ft. 
t.  Pabol  BviDBrcB  IS  Iv AsaassDui  to  Ck>BT&4Dioi  TBM  TiBio  or  ▲  Wbit- 
nv  ImTRUimn*,  in  behalf  of  one  of  the  perties  thereto,  in  a  oontro- 
Tsnj  between  himself  and  a  stranger  to  the  instntment.  Urns,  if  chaiged 
with  the  ownership  of  a  ▼essel,  he  can  not  show  tiiat  the  absolato  bill  cl 
sale  ezeonted  to  him  was  intended  as  a  mortigage.  Htudermmr.  Matjfktm^ 

t.  Pabol  Evxdivob  is  Always  Admusiblb  to  Show  that  an  instnunsnt 
was  obtained  by  frsnd  or  dnress.    BamtdeU  ▼.  JMgaHom,  603. 

4,  BrmnraB  of  Faub  Bbpbbbihtatiovs  as  to  Cbxdit  of  Pubgbasbb  of 
goods,  made  to  the  derk  of  the  vendor,  is  admiasibleas  a  part  of  the  res 
peiCa,  thoogh  not  oommonioated  to  the  seller  until  after  the  sale,  whsvs 
similar  representations  were  immediately  afterwards  made  by  the  buyer 
to  the  vendor  himsslf,  to  indnoe  the  sale.     Thompmm  ▼.  JZdte,  121. 

lb  BnBBHOB  AlIUHDB  18    APlfllWfBT.B  TO  ShOW  WhAT  WAS  THB    MaTTBI 

Tbibd  in  a  fonner  salt,  the  judgment  in  which  is  offered  in  evidenoe  In  a 
snbseqaent  suit,  if  that  fact  dees  not  appear  from  the  record.  JBmg  ▼• 
Cftase,  676. 
lb  TiMB  Book  of  a  PLAnrnrr,  Kbft  in  Tabulab  Fobm,  in  which  the  days 
of  the  month  are  placed  at  the  head  of  the  oolwmn,  and  the  name  of  the 
workman  at  the  side,  and  at  the  end  of  each  day  a  figore  is  placed,  indi- 
cating that  the  person  has  worked  the  whole  or  a  part  of  each  day,  ver^ 
ified  by  the  plaintifiTs  oath,  is  admissible  to  prove  the  amount  of  his  own 
labor,  as  well  as  that  of  his  apprentice.    MeUhea  v.  BobtnaoUf  606. 

y.  Aoooubt  Boobs,  Vk&ifibd  bt  Oath,  abb  not  Sboovdabt  Bvuxsnob,  nor 
to  render  the  same  admissible  is  it  necessary  to  show  the  Ices  of  other 
evidence.    Id, 

ft  GsBTiFiaATB  OF  Land  Opfiob  18  EvAA>BMOB  Under  the  statutes  of  Missis* 
sIppL    Doe  V.  Parketf  614. 

Il  TBSTiMOirr  of  Witnbsbis  BasiDnro  Abboad.— The  law  of  nations  requires 
tiiat  the  courts  of  different  countries  assist  each  other  in  obtaining  evi- 
denoe in  furtherance  of  justice;  and  when  the  evidence  of  a  foreign  wit- 
ness is  required,  the  court  wherein  the  action  is  pending  may  send  to  a 
court  where  the  witness  reeidee,  a  writ  or  letter  rogatory  asking  the  lat- 
ter court  to  cause  the  depoeition  of  the  witness  to  be  taken  in  due  oouise 
of  law.  This  practice  of  issuing  letters  rogatory  and  obtaining  the  evi- 
denoe of  foreign  witnesses  does  not  seem  to  have  been  exerdsed  by  the 
common  law  courts.  They  for  a  long  time  resorted  to  various  devices, 
however,  to  compel  assent  to  the  examination  of  foreign  witnesses.  Sx 
parte  ffarkinSf  38. 

10.  Dbpobition  in  a  Cbiminal  Casb  could  not,  at  the  common  law,  be  takeo 
and  read  in  evidence,  unless  by  consent.  Such  deposition  can  not  be 
taken  in  this  state,  there  being  no  statute  to  authorize  it.    ItL 

!!•  Pabtt  Offebino  Evidxncb  Apparbntlt  Unoonnbctxd  with  thb  Issob, 
If  it  is  opposed,  should  show  its  connection  with  other  facts,  either  in 
evidence  or  intended  to  be  given,  otherwise  the  court  may  lawfully  r^ 
Jeot  it.     Orenehaw  v.  Davenport^  66. 
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12.  Where  TEsmioirY  mat  Admit  of  DirFBRBNT  and  Distinct  CoNnMW- 
TIONS,  it  is  the  province  of  the  jury  to  adopt  that  oonstraotion  whicfa  (m 
moet  satiflfactory  to  their  minds.     Cohea  v.  Iluntf  589. 

IS.  Parol  Evidsncb  is  Inadmissible  to  Show  that  of  thoee  who  signed  a 
promisBory  not^  as  principals,  some  were  merely  sureties  for  the  othen. 
JSxder  Bank  v.  StoweU,  716. 

14.  Declarations  Mads  bt  Owner  or  Chose  in  AcnoN  are  not  admisslbU 
to  affect  the  rights  of  one  who  derives  title  from  him.  And,  therefor^ 
the  declarations  of  a  mortgagee  that  the  mortgage  was  usurious,  can  noi 
be  admitted  to  affect  the  title  of  a  purchaser  under  it,  although  suck 
mortgptgee  died  before  the  trial    Stark  v.  Btmoell,  752. 

Uk  Depositions  Sent  to  a  Jurt,  Which  Contain  Improper  Matter,  wil 
Titiate  the  verdict,  unless  the  same  are  wholly  immaterial,  or  were  sent 
through  mistake.    KiUrtdgt  v.  EHioU,  717. 

Sea  Acknowledgments,  3;  Agency,  2;  Alteration  or  Instrumentb,  fi| 
Assumpsit,  2;  Attachments,  18;  Banks  and  Banking,  2, 12, 13;  Com- 
MON  Carriers,  14;  Contracts,  2;  Criminal  Law,  6;  Damages,  2| 
Dedication,  2;  Estates  of  Deceased  Persons,  2;  Ezectttions,  12,  33; 
Executors  and  Administrators,  4,  12;  Gabong,  2;  Insanity;  Judg- 
ments, 4-7;  Landlord  and  Tenant,  3;  Malicious  Prosecution;  Mort- 
gages, 1;  Kegotiarle  Instruments,  14;  New  Trial,  2,  4;  Nuisangbi 
Pleading  and  Practice,  10-12;  Process,  I;  Slander;  Statjte  of 
Frauds,  6:  Suretyship,  7;  Trover,  2;  Watkrcourses,  8. 

EXECUTIONS. 

L  Balance  Remaining  in  Hands  or  Agister  in  Chancery  may  si 
Oarhibhbd  as  the  property  of  the  defendant  in  execution,  where  he  haa 
been  ordered  to  sell  land  and  pay  off  a  mortgage,  even  though  he  has  nol 
yet  reported  to  the  court  and  the  sale  been  confirmed.  Langdon  v. 
Loehett,  78. 

%  Execution  Deliverxd  to  Shbrivf  before  Levy  ov  Distress  Warrant 
lor  rent,  but  not  levied  until  afterwards,  takes  precedence  of  the  distrsM 
warrant  if  the  goods  have  not  been  actually  sold  thereunder.  Jioger»  v. 
Djdfcey,  204. 

&  BzBCunoN  First  Delivered  to  Sheriff  Takes  Preoedbncb  over  one 
subsequently  delivered  but  first  levied  if  the  property  has  not  been  sold 
under  the  latter  writ  before  the  first  is  levied;  otherwise  if  there  haa 
been  a  sale.    Id, 

4.  BzBOUnoN  AND  Judgment  Liens  Discussed  at  length  per  Young,  J.  Id, 

fti  Property  in  the  Custody  of  the  Law  can  not  bb  Levied  on,  seized, 
or  sold  under  an  execution.  Purchaser  of  such  property  is  a  purchaser 
pendente  lite,    HackUy  v.  Swigert,  250. 

61.  Purchaser  under  an  Execution  of  Property  in  Litigation,  who  Is 
compelled  to  surrender  such  property  by  order  of  the  court,  may  maintaia 
aatumpmt  for  the  purchase  price  against  the  plaintiff  in  execution,  or  the 
defendant  who  directed  the  levy,  and  in  satisfaction  of  whose  debt  such 
purchase  price  was  applied.    Id, 

7.  Whether  a  Stranger,  whosb  Property  has  been  Sold  under  an  execu- 
tion, can  maintain  oMgnmpmi  against  the  defendant  whose  debt  has  been 
paid  thereby,  qwtre.    Id, 
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8.  Obowdto  CoBir  u  ▲  Ckatrl,  ahd  Bumstat  to  8alb  under  ezeentioa. 

Thompson  ▼.  OraiQmiife^  240. 
8.  PuBOHASBB  OF  Obowino  Cbop,  Sold  uvbkr  AH  ExxouTioir,  may  eotor  and 

ranove  the  crop  pnrcliMed,  although  the  wuom  is  in  the  poMwaeion  of  a 

third  party,  under  an  arruigement  with  the  judgment  debtor,  made  for 

the  pupoee  of  defrmoding  the  letter's  oreditorB.    Id. 
IQl  Wobb  "Lmr**  nr  ▲  BaTUiur  to  a  Fixbi  Facias  mffidently  indiaatM 

that  there  has  been  a  ■eisare  of  the  property  of  whioh  the  lery  ia  pted* 

ioated.    Byer  t.  Shuyrt^  410. 

11.  TiTLB  OF   A  PUBCHABXB   AT    AH  BZSODTIOH  SaLS  DKRHSa  in  BO  wi» 

npoo  the  oflftoer'e  return,  bat  instead  upon  the  £kct  of  there  haviog  ben 
a  Mkiire  and  tale;  therefore,  if  the  retam  does  not  show  the  eziatanoe 
of  theie  fiMsts,  they  may  be  shown  by  evidence  aihmde*    Id* 

VL  Ix  TBaspASS  aoaihbt  Shxbiff  fob  Illboal  Seoubb  by  hie  depaty,  evi- 
dmoe  may  be  admitted  to  ehow  the  mahner  in  which  the  act  waa  ooaa- 
mitted,  and  all  the  oonoomitant  oiroamatanoes.    Ptueal  ▼.  Z>Hcroe,  204^ 

II.  Shbbiff  mur  Sbizb  Ohlt  Defbhdaht's  PpoPBBTT.^In  cases  of  doabt  he 
is  to  ascertain  who  is  the  real  owner;  and  if  after  having  been  warned  by 
the  real  owner  and  indemnified  by  the  creditor,  he  proceeds  with  the 
levy,  he  is  liable  in  damages,  and  the  jary  are  to  take  into  ooosideratka 
the  manner  in  which  the  seisore  was  made.    Id, 

14  OiossiOH  of  Words  *' Aforesaid  Propbrtt''  ih  a  Pobtboomiho  Bohb 
after  the  words  "  shall  have  forthcoming  and  deliver,**  does  not  vitiate 
the  bond,  as  these  woids  will  be  sapplied  by  intendment.  Dos  v. 
Pwrhor^  614. 

1ft.  IhDULOBNCB    GiVBH    to  PtTRCHASEB    AT  AH    EZBOOTIOH    SaU  BT  CBl 

Shxbiff  is  not  binding  upon  the  plaintiff  in  execution,  and  does  not 
affect  him  with  aoy  responsibility  to  his  judgment  debtor.  Hturdettg  v. 
?Fitem,439. 

1ft.  Bid  at  ah  Exbootioh  Salb,  if  not  paid  within  a  roasonable  time,  may 
be  disregarded  and  a  resale  of  the  property  had.  The  bidder  aoqBirsi 
no  property  before  he  has  paid  his  bid.    Id, 

17.  Bid  at  ah  Exboittioh  Salb  doee  not  disehaige  the  debt  or  any  portioB 
tiiereof  before  payment.    Id, 

1ft.  Ih  Sheriffs'  Saues,  Land  must  bb  Suffioebhtlt  Dbsiohaxbd  or  de* 
scribed;  and  no  land  passes  unless  described  with  reaeonable  certainty, 
i^eetor^.  HarU^  650. 

Vk  Lahd  is  Suffioibhtlt  Dxsoribbd  nr  Shbbiff's  Salb  when  a  quarter  see- 
tion  is  sold  as  described  on  the  public  survey;  though  a  part  of  the  tnot 
is  covered  with  the  plat  of  a  town;  the  defendant  being  tiie  owner  of  the 
entire  quarter  section,  with  the  exception  of  one  lot,  and  the  streets  and 
alleys  being  unopened,  designated  by  no  monuments,  covered  with  brash 
and  timber,  and  there  being  but  a  single  highway  through  it.    Id, 

flO.  Sales  ih  Mass  by  Shbbiff,  of  distinct  parcels  of  real  estate,  are  not  ^m» 
fa€ito  void;  the  act  concerning  executions  (Bev.  Code^  1825,  sec  13K  FR>- 
viding  that  real  estate  levied  upon  shall  be  divided  when  sold,  ia  dirse- 
tory  merely,  and  a  violation  of  its  injunctions  will  not  make  a  sale  vdd, 
although  it  may  be  good  cause  for  setting  it  aside  on  proper  appUoatioo. 
!d, 

tl.  J  DEH.— Sales  in  mass  by  a  sheriff,  of  distinct  parcels  of  real  estatsb  ni8| 
be  set  aside  on  motion,  or  by  a  bill  in  chancery.    Id, 
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■ 

tL  Skkbov  itAT  RiHinji,  whzkb  Pubchaskb  at  ak  EzxcDTioir  Sals  R» 
WUSEB  to  comply  with  his  oontmct.    Robmsan  y.  Cktrth,  47. 

SSb  Bwaaww  itAT  Sua  vob  Bbsaoh  of  Contiuct  where  purchaser  at  ezeca* 
tion  sale  refaaee  to  comply  with  hia  oontract;  ao  alao  may  the  plaintiff  ia 
ezeontioii.     Id, 

2L  PuBaHASKR  AT  AN  ExBOUTioM  Salb  Who  HAS  Di800U&AOU>  Counsn" 
noN  thereat  hy  his  representations,  will  have  his  pnrohase  set  aside  at 
the  instanoe  of  the  ezeoation  debtor  or  of  his  creditors.  BmnU  t.  Ookt 
228. 

SSi  PoBGHABKB  AT  AH  ExBODTioir  Salb  whose  porchase  is  set  aside  is  enti- 
tled to  be  reimbniaed  the  amount  that  he  has  paid,  and  haa  a  lien  npoa 
the  land  for  sach  amount.    Id, 

ML  Objxgtiov  to  Shxrivt's  Salbi  bboaubb  on  Cbidit,  oak  not  bn  3£ai>b, 
.  after  the  party  objecting  has  oopfirmed  it  by  his  own  acts.  Tooieif  ▼• 
GridUy,  928, 

S7*  Ck>NnBMATX0N  OF  Sbbbiff's  Salb  bt  Pabtzbb  Thb]ibblti8»  by  their 
own  acts,  is  as  valid  as  if  by  the  ooort.    Id, 

28.  Sbbbiff's  Saub  is  Suffigibntlt  Confibmbd  bt  Complainant  when  he 
makes  no  objection  to  the  sale  for  any  reason,  but  accepts  the  purchaser's 
bond,  and  issues  executions  upon  it  after  it  ripened  into  judgment.    Id, 

89.  Ck>NFIBMATI0N  OF  RbPOBT  OF  ShBBIFF'B  SaLB  IS  USUALLT  NbGISBABT  tO 

its  validity.    Id, 

IOl  Pubchasbbof  Land  at  an  Ezbcotion  Salb,  with  Notion  of  a  prior  eqol- 
table  estate  in  such  land,  takes  subject  to  such  equity.  Halleff  t.  OU- 
ham^  262. 

SI.  Saiji  and  Convetanon  undbb  an  ExBOOnoN  relate  back  to  the  time  tha 
execution  was  placed  in  the  officer's  hand,  so  as  to  defeat  a  subsequent 
conveyance  of  the  l^gal  title,  even  to  the  holder  of  a  prior  equity.    Id. 

12.  Bona  Fidb  Pubohasbb,  without  Noticb,  at  an  Ezboution  Sale,  befcre 
he  receivea  a  sheriff's  deed,  is  not  the  holder  of  a  merely  equitable  estatci 
but  of  an  inchoate  legal  title,  and  is  not  affected  by  notice  subsequently 
acquired  of  a  prior  equity.     Id, 

Si.  JSviDBNON  OF  TiTLB  IN  Dbfendant  IN  ExBCUTiON  at  the  time  of  the  sals 
Is  not  necessary  in  an  action  against  him  by  the  purchaser  under  the  exe- 
cution.   Doe  v.  ParheTt  614. 

WL  Wbbbb  Pubchaskb  at  Sbbbiff's  Salb  is  Onb  of  thb  Dbfendantb  in 
the  execution,  the  sale  is  nevertheless  valid.    Id. 

Bsa  Attaohmbnts,  10;  Cobpobations,  25;  Dbdioation,  3;  Equitt,  6;  In- 
dbmnitt,  4,  5;  judohbntb,  12;  jubisdiohon;  mobtoaois,  8;  pbogib89 
8;  Statutn  of  Fbauds,  4-6. 

EXECUTORS  AND  ADMINIST&ATOB& 

L  Bzboutob  oan  Administeb  Only  upon  Pbopxbtt  Situatb  within  thb 
State  from  whose  courts  he  derives  lus  powers.  Pachwood^s  SuecesHan, 
841. 

2.  Cbbditobs  mat  Look  to  the  Exboutob  as  the  Pbopeb  Bbpbbsbntatitb 
of  the  estate,  until  he  has  been  duly  discharged,  especially  when  the  heir 
resides  out  of  the  state.    K,  0,  A  C  R,  R,  Co,  v«  JTerr,  323. 

8.  Husband  of  Adhinistratbix  is  not  Stbiotlt  an  Administbatob,  so  as  te 
render  a  claim  against  him  for  moneys  received  from  the  intestate's  estate 
a  preferred  claim  against  his  own  estate  under  the  Illinois  statute,  though 
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a  court  of  oqoity  may  perhaps  declare  him  ao  to  ho  to  cany  out  tiie  inftaHl 
of  the  lUtato.    i>a«i»  v.  Harkmm^  184. 

C  ItiwKE OF Siojinr ay EuBuuTQE,  to m KxaooraD wnmK a Qrnpr Tdo^ 
4oee  not  neooMitate  the  execntion  of  a  deed  within  that  period,  if  the 
■de  itMlf  has  heen  within  it;  and  parol  eridenoe  is  admi— ihle  to  ahov 
that  a  deed  dated  after  the  ezpiiation  of  the  period  ia  in  ooosnmmalioB 
of  a  Bale  made  within  the  period.    HaHan  ▼.  BrdmHf  430. 

0w  PaovMioya  OF  FUTAm  Act  Empowebivo  ABimTiflnsATOB  to  Sbi.  the 
deoedent'a  land  are  aa  imperatiye  and  reqoire  aa  entire  ohedienee  aa 
thoae  of  the  general  Uw  in  ordinary  caaea.  Wlfliowaoa  t.  lyiWtfiMHoa,  68^ 

t.  Webbs  ADioinBnrBATOB  has  Failbd  to  QtTwm  Boiii>»  with  the  ixwtditMna 
preacrihed  hy  the  tenna  of  the  act  empowering  him  to  adly  tiie  aala  ia 
TOid.    Id, 

%  Fbbsokb  PuBOBASiiro  at  Void  ABicnmfKBAiOB'a  Salb  will  he  dedaied 
tmateea  for  the  partiea  injnred.    /d. 

H  PuBOHASBB  FBOM  Qkb  Who  hab  No  Titlb  doea  not  aoqnira  any  titia^ 
though  he  acted  in  good  faith,  paid  a  valnable  oonsiderat&on,  and  had  no 
notice.  Thna  a  bonajide  porohaaer  at  an  ezeontor'a  aale,  when  the  iat* 
tar  had  no  power  to  aell,  acqnirea  no  title.    Id, 

H  AooouiTT SBoniiD  bb  Dibbotbd,  ina anit to  aet afide  an  adminiatrator'a  aala^ 
by  an  heir  at  law,  againat  the  adminiatrator  and  thoae  olaiming  nnder 
the  aale;  and  if  the  aale  ia  aet  aside,  the  purohaaera  ahonld  be  ohaiged 
with  a  reaaonable  rent  and  intereat,  and  will  be  credited  witii  the  Tahia 
of  permanent  and  valuable  improvementa,  provided  tiiey  do  not  exceed 
the  aggregate  value  of  the  rents.    Id, 

Ml  PBIVATBAOtEmPOWEBIKO  ADMINIBTBATOBTOSKLLDaGKDBIIT^LAKDia 

not  nnoonatitntional.    Id, 
tl.  Adiixnibtbatob'b  OB  Exscutob's  Salb  ib  Void  unleaa  the  proviaiona  of 

the  atatute  are  atriotly  pursued.     Worim  v.  Howard^  WJ, 
IS.  Pabol  Evidekcb  is  Admissible  to  Show  that  an  Ezboutob's  Salb  wis 

Pbtvatb,  and  not  public,  aa  required  by  statute,  where  his  retnni  does 

not  show  that  tiie  sale  was  made  according  to  the  statnte.    Id, 

Bee  DsTZirnE;  Hubbahd  and  Wife,  2;  Nbootiablb  iNBxminaams  28L 

EXECUTORY  DEVISES. 
See  Wills,  3,  4. 

EXPERTS. 

SeelNSANTTT. 

FACTORS. 

Lmal  Infbbbvob,  whebe  Faotob  Maees  Adtangbs,  ia,  tiiat  they  wan 

made  upon  the  joint  credit  of  the  personal  security  of  the  principal,  and 

of  the  goods  and  money,  that  might  come  to  hand.    Factor  may  relin- 

qmsh  either  without  affecting  his  right  to  look  to  the  other.     Martm  t. 

Popc^  66. 

See  Liens,  11,  13,  14;  Subettship,  6. 

FALSE  REPRESENTATIONS. 
See  Evidencb,  4;  Negotiable  Instboments,  14;  Sales,  2. 
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FISHERY. 
See  Co-mrAKOT,  8;  Flaxi. 

FLATS. 

OwKn  OF  Laitd  Adjoivino  Tidb-watibs  a  PBomisioa  of  the  Flam 

to  low-ir»ter  mark,  not  exceeding  the  distance  of  one  hundred  xodi,  inb- 

Jeot  to  the  right  of  free  fiehing  of  each  honieholder  In  the  waten  ooTir* 

ing  them.    Bnt  the  right  to  erect  weirs  upon  those  flats,  or  to  set  nets 

or  seines,  ^'making  them  fast  in  the  nsaal  way,  by  grappUngs  to  tiia 

■horsb"  belongs  exdnsiTely  to  the  proprietor  of  the  flats.  Jhmoam  t«  8lf^ 

wmkr,  400. 

FOBBEABAKCB. 

8«0  CkXBnBEAOTB,  8;  SUBXTTBBIP,  4»  10. 

FOEEGLOSUBE. 
See  MoBXoaoBs,  6,  7. 

FOBFEITURB. 
Bee  Bavsa  amd  BancnrQi  10^  11;  CoBPoiukTioirs;  Quo  WABBOiDf  8ia^ 

UTBS,  8. 

FORTHCOMING  BONDS. 
See  ExiounoNS,  14. 

FRANCHISES. 

L  FRAKaexHW  ASB  Pbxvxuboib  CoHTBBBBD  BT  O&aiiT  from  the  gorenoMai^ 
and  vested  in  priTate  IndividQals.    State  ▼.  B,  E,  Bank^  100. 

%  Aon  Qbantiho  FnAiroHigBS  asb  Contbaotb,  and  ought  to  be  uoBiinnd 
by  the  well-establiahed  principles  which  regolate  contracts.    Id. 

See  CoHBTirunovAL  Law,  1;  Watbbooi7B8B8,  18. 

FRAUD. 

L  Obhbbal  Plba  of  Fbaud  ib  Bad.    The  party  whose  condnot  Is  soii|^t  It 

be  impeached,  has  a  right  to  be  apprised  of  the  facts  which  coostltiili 

the  alleged  fraud,    ffffnmm  y.  Dunn,  100. 
%  Plba  Sbttdco  up  Dbfbmsb  of  Fbaud  in  a  sale,  as  a  defense  to  an  aoticNi 

for  the  purchase  money,  is  bad,  when  it  fails  to  allege  a  return  of  the 

property  or  an  oflfer  to  return.    Id, 
Bee  AooouvT,  1;  Assignmbntr  fob  Bbitbfit  of  Cbbditobs;  Assuxpsis,  2| 

CosPORATiOKB,  2;  EQumr;  Etidbncb,  3;  Mobtoaob,  1,  2;  PLBADora 

An>  FBAonoB,  27;  Powbbs,  1;  Salbs,  1. 

FRAUDULENT  CONVEYANCEa 

L  Whbbb  Vbndob  of  Personal  Pbopbbtt  Rbtaxkb  PoesBSBiosr  ahd  Ua 
thereof  after  a  salo,  the  same  as  he  did  before,  the  sale  will  be  treatsd  aa 
fraudulent  and  void  as  to  his  creditors.    Crouch  ▼.  Carrier^  160. 

S.  Dbbtob  m  Failing  CiBaTrMSTANCES  mat  Pbbfeb  Onb  Cbbditob,  and 
transfer  to  him  all  his  property,  where  there  are  no  panmoont  Una,  and 
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tiM  cUbt  thareby  intended  to  be  aeoazed  !■  not  diiproportioned  to  tiw 
pvopetty  received.    SUover  ▼.  Hefrington^  86. 

H  Pabtt  bavdto  Claim  xz  dbuoto  is  "  Cbxditob'*  wRHnr  Sxiscm  ov 
nuuiM  ay  iLUFOiSy  aToiding  salee  in  fraud  of  oreditora.  Henoe,  a  «]e 
made  by  a  defendant  in  a  pending  anit  for  alander,  with  intent  to  de- 
iraad  the  plaintiff  ont  of  any  judgment  he  may  recover,  ia  void  aeagainil 
anoh  plaintiir.     Walradt  v.  Brovm^  190. 

4  Bmim  Madb  bt  ah  LfaoLYKiCT  Dbbtob,  who  honeatly  beliafvea  he  ahaQ  be 
aUe  to  oontinne  his  buaineaa,  in  payment  of  a  jnat  debt,  and  witliont  a 
daaign  to  give  a  preference,  ia  not  fraadnlent  within  the  m^Milng  of  the 
aaoond  aection  of  the  United  States  bankmpt  act  of  1841,  althon^  bank* 
mptoy  should  immediately  enaae.    Joneg  v.  Hcwlamdf  525. 

&  WwoBMm  A  Salb  Madb  bt  an  Ikbolvxht  Dbbtob  ib  Feauduudtt  aa 
giving  a  prafneooe,  dependa  npon  the  intent  with  ^iHitflh  the  act  ia  donsf 
anoh  intent  ia  to  be  proved,  aa  a  faot»  either  by  direct  avidenoab  or  aa  Iki 
aaesamy  and  certain  conaeqnenoe  of  other  facta  clearly  proved.    M 

See  AnAaHMKKTa^  12;  Tboivbb,  L 

FREIOHT. 
See  Ck>ifiioN  Oabbibm,  7. 

GAMINQ. 

L  Kbbphio  a  Onunfftir  QAxnro-HousB  u  an  Ihtooiabli  Oivivbb  a*  aaaii^ 
mon  law  and  in  Kew  Hampshire.    Xorcf  v.  States  729. 

%  Baxetually  Platino  Cabds  OB  DoMiNos  nr  sitgh  a  HouBl^  for  meat  and 
drink,  ia  sufficient  evidence  of  such  offense.    I<L 

8L  Tbooj  that  thb  Pxbsons  FBEQXTBirnNO  THB  HousB  are  of  the  ehagaotw 
described  in  the  indictment,  or  of  specific  acta  of  cnraing,  awaafiafr 
quarreling;  and  drinking,  are  unnecessary.  Such  maitow  an  mstaly 
dsaoriptive^  and  immaterial  to  the  offense  charged.    lUL 

OAKNISmiENT. 
See  Araghmbntb;  ExboutiojUi 

GIFTS. 

Qoi  ov  FlMniooB  ovaFund.  without  limit  aa  to  tima,  ia  a  gUlalthalni. 
Mmmik^yt.  Oraig^  789. 

GROWmO  CROPS. 
See  ExBOunoNS,  8,  9. 

GUARANTY. 
See  SuBBTTSHir,  10-12. 

GUARDIAN  AND  WARD.* 

!•  BzravBBs  OT  Wabd  mttst  bb  Kxft  wrrnnr  Ihoomb  of  bib  Ebzazb  and 
not  trench  upon  the  capital,  aa  a  general  rule  at  common  law,  thoiq^  the 
proper  court  may  in  case  of  strong  necessity  direct  an  appropriation  ol 
part  of  the  principal  for  that  purpose.    Davis  v.  HarhneBS,  184. 
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&  QVAXDUJf  CAN  NOT  ESPBITD  WaBD*8  MoNXT  VOR  MaUITBNANCB  WTTHOCTr 

AN  Okdxr  of  the  probate  court  under  the  lUinoiB  statate,  although  in 
ease  of  strong  neoesnty  the  conrt  of  chancery  may  allow  him  for  india- 
pansable  expeniee  incurred  without  such  order,  even  though  It  may  be 
aaoMMiy  to  break  in  on  the  principal.    Id, 

See  Ikfanot;  Insanitt,  4,  5. 

HUSBAND  AND  WIFE. 

L  COTKNAKTS  IK  MaTUUAQB  ArTIOLBS,   INTENDED  TO  SUBTXTB   THE  MaB- 

BIAOB,  and  not  to  be  performed  until  its  termination,  do  not  coma 
within  the  principle  by  which  the  marriage  of  a  woman  to  her  debtor 
is  an  extinguishment  of  the  debt.    MUehel  ▼.  AfUehd,  237. 

%  AlTEB  THE  WiVE'S  DbATH,  THE  RiOHT  OF  ACTION  TO  EnVOBOB  SUOH  OoTB- 

VANT8  survives  to  her  personal  representatives,  and  not  to  her  legatees. 
Id, 

t.  Dbclabation  in  an  Action  bt  a  Wing's  ADMiNisTBAToa  to  Bniobob 
Marriage  Articles,  by  which  the  husband  covenanted  to  pet'foim  oer> 
tain  dispositions  by  wUl,  to  be  made  by  her,  need  not  allege  non-perform- 
ance of  such  dispositions  by  non-payment  to  her  legatees,    /d. 

4,  Where  Man  on  Eve  of  Marriaob  Agrees  in  Writino  to  Pat  to  hib 
Intended  Wife  at  the  rate  of  a  certain  sum  per  week  as  long  aa  she 
shall  remain  his  wife,  this  contract  wUl  be  construed  as  providing  for  the 
payment  of  a  sum  of  money  after  the  termination  of  the  coverture;  and 
conuidssioners  upon  insolvent  estates,  having,  by  the  laws  of  Gonneotlcnt^ 
the  powers  of  courts  of  law  and  of  chancery,  ought  to  allow  the  claim  ol 
the  widow  made  under  such  contract.    Brown  v.  SlcUer,  186. 

fti  Laws  of  Louisiana  (Govern  the  Matrimonial  CoMMUNirr  ov  Qainb  ov 
Married  Persons  from  the  time  of  their  arrival  within  tha  state,  bat 
cease  upon  their  x«moval.    Packwood's  Svcceuion^  341. 

lb  Tbbspass  Lies  against  Husband  and  Wife  for  a  wrongful  act  oommitled 
by  them  jointly,    Ckmiodl  v.  Brookhcart,  244. 

IMPOSTS. 
See  Taxation,  4. 

IMPBOVEMENTS. 

Bea  CkMnNANcr,  1,  2;  Dbbds,  4;  Executors  and  ADiONiBimATORflk  0;  Pab- 

TrnoN,  1;  Public  Lands. 

INCUMBBANCEa 
See  Watrroourses,  0. 

INDEMNITY. 

L  Pabtt  can  not  Bbooyer  upon  a  Covenant,  or  Bond  to  Indbmnift,  qb- 
less  he  has  been  actually  damnified.    A  mere  allegation  that  the  com- 
plainants are  threatened  with  a  suit  at  law  upon  a  claim  included  in  tha 
indemnity,  is  not  sufficient  to  justify  a  recovery,  and  hence  is  no  breach^ 
of  the  condition  of  the  bond.    Michigan  State  Bank  v.  Ha8tmg$,  649. 
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%  Whxbb  ax  AoKiaianT  to  IxBSMHxrr  n  Past  ov  thi  Oommnui 
for  nle  of  land,  no  lien  atteohM  before  a  breech  of  the  OQaveneiit  to  In- 
demnify.   Id, 

IL  OOUBT  OF  EqUTTT  WILL  HOT  DmBUOB  A  SPIGinO  PlBlQUMAIffCB  07  ▲  OOV- 

TEACT  TO  iNDBmmT  AKD  8at>  Harmt.hw,  before  the  par^  hae  beM 
aotnally  damnified.    IdL 
4.  PLAnrrnrr  mat  Indexnut  a  Shkbiff  fob  Levtiko  and  aellnig  proper^ 
•appoaed  to  belong  to  the  defendant,  bat  in  the  pneecMion  of,  and  claimed 
by  another.    PnwUi  v.  OarreU^  40. 

ii  BOKD  OF  IhDEM NXTT  18  ILLEGAL  AND  VoiD  AND  CAN  NOT  BE  EnFOBOKD,  that 

li  to  aave  a  sheriiBr  harmleM  for  levying  npon  and  aeUing  the  ptypeiiy  of 
a  stranger  to  the  Judgment,  and  not  sappoaed  to  belong  to  the  defwtdairt 
in  execntion.     Id, 

6.  AOBBEKENT  TO  InDEXNIFT  ANOTHER  FOB  GoKMiaBION  OF  TbEBFAEB  if  BOl 

illegal,  where  the  act  is  not^  at  the  date  of  the  agreement^  known  to  be 
a  trespaaa.    Marcy  v.  Crmtford^  158. 
(Bee  DnDai  7;  Bzboutionb,  13;  Keootiablb  iNEntuxnnB,  6|  Sxaaron  or 

FBAUDfliS. 

INDICTMENTS. 
See  OoKMOv  Gabbiers,  13;  Crihinal  Law;  Gahdto. 

INDORSEMENTS. 
See  NsoonABLE  Instrumbntb. 

INBVITABLB  ACX:iIDENT. 
See  OoioiON  Carbtebw,  2-6. 

INFANCY. 
1.  Stbanobb  Taking  PoesBSSioN  of  Infant's  Estate  MnTHOorAFFODnnan 
as  goardlan,  merely  as  hnsbond  of  suoh  infant's  mother  who  was  admin- 
istratrix of  the  father,  will  be  held  liable  as  gnardian  in  a  coort  of  eqiiity» 
so  as  to  oonstitate  the  in£ut*8  churn  against  him  a  preferred  claim  against 
his  estate  under  the  Illinois  statute.    Daxia  r,  Bca^nneaa,  184. 

§,  OOUBT  OF  CHANOERT  WILL  NOT  ALLOW  FOR  MaINTEKANGB  BBTOND  InOOIHB 

of  an  in^t's  estate  to  one  who,  as  husband  of  the  mother  of  saoh  in- 
fant»  takes  possession  of  the  whole  estate  and  appropriates  it  to  his  own 
use,  without  any  appointment  as  guardian  and  without  rendering  any 
account.  Id, 
IL  Judgment  against  an  Infant  in  an  Action  of  Pabtitiov,  for  whom  no 
guardian  ocf  lUem  has  been  appointed,  is  not  void,  and  can  only  be  taken 
advantage  of  by  such  infant  or  his  privies  in  blood,  by  writ  of  error. 
Anatm  v.  Chariesicwn  Female  Semhuury^  4Sn» 

See  Neolioengb. 

INJUNCTIONS. 

iQiriTT  will  Gbant  an  Injunction,  although  the  Szaxb  n  Dnaonx 
Intebbsted  in  having  the  act  done,  upon  a  case  showing  an  enthe  want 
of  authority  on  the  part  of  the  officer  about  to  do  the  act,  and  where  tiie 
injured  party  would  be  left  remediless.  MieMffan  State  Bank  v.  ^Totf- 
inga,  649. 

See  Judgments,  8,  9. 
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INNKEEPERS. 
Sea  ComfOK  OAHRTinM,  18;  Lnn. 

INNS. 

Ho  (hrs  GAH  Ijlwtullt  Assuhx  thi  Cha&aczib  or  Ivrkhpsr  in  ICaiiMv 
iiii]6«  he  hM  fint  obtained  » lloenee  therefor  eooording  to  the  proritUnM 
of  the  etatnte;  and  it  makes  no  difference  that  he  livee  in  a  part  of  tho 
atate  where  there  are  no  each  offioere  as  the  law  reqoires  togivealioenaai 
XoftI  v.  JonUt  391. 

INSANITY. 

1«  QpiHioiTB  OF  Pborssioval  MxiT  ON  QoBsnoN  OF  Ihbahitt,  based  upon 
fiMts  proved  at  the  trial,  withoat  any  personal  examination  of  the  party^ 
are  competent  evidence.    ChmmonweaUk  ▼•  Regent  ^SS. 

%  FBorasnoirAL  Witmbssks  ari  not  to  Judok  of  thx  Truth  of  Trbxi- 
MOirr,  npon  which  their  opinions  on  a  question  of  insanity  are  based. 
Id. 

IL  Pbofrr  Question  to  Put  to  Medical  Expert,  whose  opinion  is  songfat  om 
a  question  of  insanity,  is  to  ask  him,  if  the  symptoms  and  indicatkoSy 
testified  to  by  other  witnesses,  are  proved  to  the  satisfaction  of  the  jory, 
whether  in  his  opinion  the  party  was  insane,  and  what  was  the  natore  of 
his  insanity;  what  state  of  mind  the  symptoms  indicate,  and  what  tha 
witness  would  expect  the  party's  conduct  to  be  if  the  party  would  be  in 
any  supposed  circumstances.    Id, 

4.  -Spboial  Statute  Authorizino  Guardian  of  Inbane  Person  to  Sell 

Certain  Rbai^t  of  his  ward,  and  to  apply  the  proceeds  to  the  disohaiga 
of  incumbrances  on  other  realty,  is  oonstltntiooal  and  valid.  Davison  v. 
/oftofuio^,  448. 
i.  Appointment  of  Guardian  of  Insane  Person  is  not  invalidated  by  want 
of  notice  to  the  alleged  insane  person  of  the  time  when  the  decree  should 
be  entered,  where  there  is  no  other  irregularity,  the  party  having  had 
due  notice  of  the  proceedings  before  inquisition,  and  having  appeared 
and  been  fully  heard  on  the  application  to  dedare  him  now  eompotnienljs. 

Id. 

See-CRiMiNAL  Law,  IS. 

INSOLVENOy. 
See  Bankruptcy  and  Inbolyenot. 

INSTRUCTTIONS. 
See  CRTinNAL  Law,  44;  Pleading  ani>  PaAonoBy  9L 

mSUEANCE— FIBK 

L  Representations  Made  bt  an  Assured,  in  his  AppuoAnoN  fob  a  Fouoff 
of  insurance,  which  provides  for  the  avoidance  of  the  policy  if  such  rep- 
resentations are  false  or  insufficient,  should  be  consideied  as  part  of  the 
contract  of  insurance,  to  the  same  effect  as  if  they  were  recited  and  set 
forth  at  large  in  the  policy.     Houghton  v.  Manft^  M^tL  F,  In$.  Co.,  488l 

5.  -Beprxsentations  Made  in  an  Application  for  Insxtrance,  in  Goob 

Faith,  and  without  intent  to  deceive,  are  sufficient,  if  they  are  substaa- 
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tially  true  and  correct  m  to  exiBting  circnmatanoet,  and  are  gnbefamtially 
complied  with,  to'hr  as  they  are  ezecatory  and  regard  the  fatnre;  and 
if,  inbject  to  the  above  qnalificationa,  the  repreeentationa,  in  any  partio- 
olar  material  to  the  risk,  do  not  contain  a  juat,  fall,  and  true  exposition, 
the  company  is  not  bound.    I<L 

IL  KVOWLBDOS  BT  AK  APPUGA2IT,  THAT  CXBTAIN  RkPBB8X2«TATIOXS  MaDB  by 

him  were  false,  is  a  question  of  fact  for  the  jury.    Id. 

4.  Pbotisiok  or  a  Poltot,  RiQunuKo  that  it  thb  Cibcuiistaxcbs  Amor- 

uio  thb  Risk  shall  be  altered  by  the  assured,  so  as  to  increase  the  risk, 
without  the  consent  of  the  underwriters,  the  policy  shall  be  void,  binds 
the  assured,  not  only  not  to  make  any  alteration  in  the  use  of  the  prop- 
erty, which  will  increase  the  risk,  but  also  from  the  discontinuance  of  any 
precaution,  upwsunltjJ  in  the  application  to  be  adopted  with  a  yiew  to 
diminish  the  risk,  and  a  failure  to  substantially  comply  with  such  pn>- 
▼isioD  will  release  the  underwriters.    Id, 

i.  Bbfbbsbmtations  abb  to  bb  Govstrukd  with  RsFBiunroB  to  the  require- 
ments of  the  underwriters,  and  a  mere  literal  conformity  therewith  is  not 
necessarily  sufficient.    Id, 

fll  Bbpbbbbntation  bt  av  AasuBED,  THAT  THB  Pbopebtt  IS  EzAMiKBD  thirty 
minutes  after  work,  necessitates  an  examination  after  extra,  as  well  as 
after  ordinary,  working  hours.    Id, 

7*  TncB  THAT  Work  Cbasbs  is  a  Qubstion  of  Fact  for  the  Jury,    /d 

INSURANCE— MARINE. 

1.  Lofls  OocASioKBD  BT  MISCONDUCT  OF  INSURED,  whcTC  the  miscondud 
amounts  to  barratry,  is  not  within  the  terms  of  a  policy,  where  there  is 
no  express  insurance  against  barratiy.  8t,  Ixm%8  In$.  Co,  y,  Cfkugowt  661. 

5.  KaouoBNOB  OR  Misconduct  on  thb  Part  of  thb  Insurbd  or  his  servanti 

or  agents,  will  not  exempt  the  underwriters,  where  the  loss  is  occasioned 
by  a  peril  insured  against.    Id, 

S»  Inbubbd  must  Pbovidb  Vbssbl  with  Cohpbtent  Mastbr;  and  if  hefaili 
to  do  this,  he  must  bear  the  Ices  resulting  from  the  incompetency;  but 
when  he  has  selected  a  master  of  ordinary  prudence  and  skill,  he  has 
complied  with  his  whole  duty,  and  he  does  not  warrant  that  during  the 
voyage  the  master  shall  not  be  guilty  of  negligence,  unskill fulness,  or 
nusconduct.     Id, 

4.  Warranty  that  Boat  shall  bb  Compbtentlt  Pbovidbd  with  Master, 
officers,  and  crew,  is  not  broken  by  laying  the  boat  on  the  dock  for  re- 
pairs, and  giving  her  over  to  the  control  of  workmen  or  laborers.    Id, 

0.  Declaration  on  Pouct  of  Insurancb  should  Avbr  that  the  boat  was 
competently  provided  with  master,  officers,  and  crew,  when  the  assured 
agrees  that  the  boat  shall  Ije  so  provided.    Id, 

6.  Upon  Failurb  of  N-xqotiations  for  an  Amioablb  Adjustmbnt  of 

Losses  between  insurer  and  assured  each  is  remitted  to  his  original  Isgal 

rights.    iVo^cAss  /»«.  Co.  v.  Stanton,  592. 
7*  POLiciBs  OF  Insurance  Create  Reciprocal  Rights  aitd  Obuoatiobb 

which  require  the  utmost  good  faith  in  both  parties.    Id, 
8b  Certain  Warranties  are  Implied  on  the  Part  of  thb  Assuxkbd,  and 

are  as  binding  as  though  expressed;  such  as  seaworthiness,  not  to  da* 

viate,  and  that  the  goods  shall  be  properly  stowed.     Id, 
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••  AvT  Yotathtabt  DsviATioir  is  a  Changs  ow  tbm  Bisk;  it  f omui »  depwi* 
vra  from  the  oontraot^  and  an  attempt  to  rabatitate  another.  It  la  not 
neoeaaarj  that  the  riak  should  thereby  be  inoreaaed;  it  ii  aaffiolent  thai! 
it  be  changed.    Id, 

10.  Emor  ow  a  Dstiatiov  is  to  Dibohaiios  ths  UnpsBWBinBS.  Tba 
owner  of  the  ship,  by  hit  breach  of  the  implied  warranty  againat  de?ia- 

.  tion,  beoomei  liable  to  the  owner  of  the  goods  for  their  loss.    Id, 

11.  Taxivo  a  Bbio  nr  Tow  bt  a  Stsaveb  is  a  Dkviatiok  bt  thb  Lixno^ 
there  being  nothing  in  the  policy  which  expressly  anthoriaed  it.    Id, 

ISi  Mastis  and  BIabinsbs  or  a  Vbbssl  abx  thx  Aobnts  and  Skbyanvi 
07  THX  OwNXBS  of  the  cargo  as  well  as  of  the  owners  of  the  Tssasl, 
henoe  a  deviation  by  them  dischargea  an  insoruioe  on  the  caigo.    Id, 

18.  Undkbwbitkbs  abb  Liablb  tob  a  Loss  thb  PBoziifATa  Caubb  ov 
WmoH  is  one  of  the  ennmerated  risks,  thoagh  the  remote  cause  may  be 
traced  to  the  master  and  mariners;  bnt  a  yolnntary  deviation  by  the 
master  is  not  such  a  remote  canse  as  to  bring  it  within  the  rale.    Id. 

14  Insubxb  is  Liablb  fob  Extbaobdinabt  Pbbus  onlt,  unless  by  express 
stipulation,  and  not  for  snch  as  proceed  from  the  ncgligenoe,  nnskillfnl* 
ness,  or  nuscondnct  of  the  master  and  crew.    Id, 

1&  Adyebtisbmxnt  THAT  CoifPANT  wotTLD  Insurb  Goods  on  Certain  enii* 
merated  boats  amounts  only  to  a  waiver  of  the  implied  wananty  of  sea- 
worthiness.   Id, 

10.  USAOB  OF  TOWINO  BOATS  BT  STKAXXBS  ON  THB  MlBSlBSUPFI  OOOld  HOI 

aflfoct  a  contract  of  insurance  made  at  Natchez,  unless  shown  to  be  ao 
general  and  well  known  that  it  was  fair  to  presume  the  parties  ccntnMited 
with  reference  to  it.    Id, 

17.  POUCT  OF  InSTTBANOE,  MaDB  in  THB  KaMB  OF  A  PABTIOULAB  PlBBONy 

who  is  the  owner  of  a  small  proportion  of  the  property  insured,  can  not  be 
made  to  cover  the  interest  of  others  upon  parol  proof  that  the  applica- 
tion for  insurance  was  for  such  others,  as  well  as  for  the  party  named, 
and  that  this  was  well  known  to  the  insurers,  and  that  it  was  the  intsa* 
tion  of  all  the  parties  that  the  policy  was  to  cover  the  interest  of  all  the 
owners,  i'lafi^  ▼.  BetHford  ConunerekU  In$,  Oo,,  616. 
Ul  Dbolahation  on  a  Pouct  of  Insuhanob,  which  Joins  as  plalatiflii  penNMn 
whose  interests  are  not  covered  by  the  poUoy,  may  be  amwidfid  by  atrik* 
log  out  the  names  of  such  parties.    Id, 

INTEKBST. 

8m  Banks  and  Banking,  6;  Ezboutobs  and  ADimmnuiOBS^  9|  Vm^ 

tiablb  Instbumxnts,  11;  8ubittbkip»  8^  7* 

INTEBPLEADEB. 
See  Plbadino  and  PBAonoBy  6-8. 

JUDGBiENTS 

L  JimaHBNTisBUTASBGUBiT7F0BADKBT,  andthepaymantof  tiMdabtis 
the  object  of  the  lien.    PUuUer^  Bank  v.  CahU,  616. 

%  LiBN  OF  JuDOMBNT  Abisbs  BT  Mbbb  Imfucation  OF  Law;  and  althoni^ 
a  new  judgment  be  predicated  on  the  first,  this  does  not  neceasaiily  de- 
stroy the  lien  which  the  law  has  given,  for  it  is  competent  for  the  tew  to 
keep  the  lien  in  existence.    Id, 
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I.  Bkbsi  18  SiVAL  vnsxK  Tt  AacBBTAnrs  all  thx  Rxobtb  of  thb  pAsmt 

in  litigatioii,  althoogh  there  may  be  a  refereaoe  to  the  master  to  aeoer- 
tain  faete  for  an  aoooont  between  the  parties.  These  are  ministerial  soti, 
and  do  not  affect  the  decree.    Bank  qf  Mobile  ▼.  Bali,  41. 

4  Juxwhuit  is  Cokglubivx  only  on  thk  Matter  Dqlbotlt  ik  Isbox  in  that 
snit  when  offiBred  in  evidence  in  another  suit,  and  the  matter  in  is8a«^ 
onder  this  mle,  is  that  upon  which  the  plaintiff's  action  prooeeds  and 
which  is  controverted  by  the  defendant's  pleadings*  and  does  not  include 
faoti  offered  in  evidence  and  controverted  on  the  trial  bat  not  directly  in 
issue.    King  v.  Chaae,  676. 

ii  JuDomuT  IX  Favob  or  Dspdtt  Shxrift  ls  Conclusivs  Evibbitck  wum 
Shsbhv  in  a  snbseqnent  action,  where  both  actions  are  for  the  seixme 
of  the  same  goods,    fd, 

6.  FoBMSR  Vkbdigt  and  Judovivt  ABC  Pleadable  nr  Bab,  ob  Admibsibu 
IK  Evidence,  if  there  is  no  opportonity  to  plead  them,  in  a  snbseqnent 
action  between  the  same  parties  or  their  privies  for  the  same  canse,  and 
in  either  case  are  conclusive.    Id, 

y*  Validitt  of  Mobtgagb  Offbbed  as  Evidence  of  Plaintiff's  Title  nr 
TftovEB  IS  not  in  Issue,  though  it  is  shown  by  parol  that  it  was  the 
only  question  submitted  to  the  jury,  and  that  they  found  the  mortgsge 
frandnlent,  and,  therefore,  a  judgment  and  verdict  for  the  defendant  in 
that  suit  are  not  admissible  in  evidence  in  another  action  between  the 
Same  parties  for  other  goods  claimed  under  the  same  mortgage.    Id. 

IL  Judgment  Lien  is  Desiboted  by  an  Injunction  Issued  upon  the  Eze- 
ocnoN  OF  A  Bond  with  sureties  by  the  defendant  in  the  judgment. 
AUter  if  it  is  a  replevy  bond,  forthcoming  bond,  or  a  bond  to  try  the 
right  of  property.    Bardett  v.  Doe,  52. 

•l  Whebb  Execution  Sale  is  Enjoined  at  the  Suit  of  a  Stbanoeb  to  the 
judgment,  the  injunction  bond  given  by  him  does  not  destroy  the  judg« 
ment  lien.  It  operates  as  a  security  for  damages  that  may  accrue  by  de- 
laying the  sale.    Id, 

10.  **  SATraFAonoN"  OF  Judgment,  What  n.—"  Satisfaction'*  is  a  teehniod 
term,  and  in  its  application  to  judgments  it  means  the  payment  of  the 
money  due  by  the  judgment,  which  payment  must  be  entered  of  record. 
Planteri^  Bank  v.  Cahit,  616. 

II.  Judgment  has  All  its  Validitt  Pending  Ebbob.    Id, 

12.  Plaintiff  can  have  Two  Judgments  at  the  same  time  for  the  same  cause 
of  action;  but  he  can  not  have  two  productive  judgments,  nor  executions 
of  both,  and  can  have  but  one  aatisfaction.     Id, 

IS.  Affibmance  of  Judgment  on  Appeal,  Effect  of. — A  judgment  exists  ss 
a  lien  from  its  rendition.  It  derives  no  additional  force  from  iti  affirm- 
ance on  appeal,  even  where  the  appellate  court  enters  a  new  judgment, 
but  is  not  satisfied,  merged,  or  extinguished  by  the  second  judgment,  end 
it  retainn  its  lien.     Id. 

14.  It  is  no  Objection  to  the  Revebsal  of  a  Judgment,  that  the  judge  who 
signed  the  bill  of  exceptions  to  the  overruling  of  the  motion  for  a  new 
trial  is  not  the  same  judge  who  presided  at  the  trial;  where  he  certified 
no  new  fact,  but  only  stated  that  the  motion  for  a  new  trial  had  been 
overruled.     Doe  v.  Parker,  614. 

Bee  AoENCT,  4;  Attachment,  6-8;  Bonds,  2;  Cobpobations,  9;  Equitt,  6^ 
9, 10;  Evtdenob,  6;  Executions,  4;  Infanct,  3;  MoBTOAOBi^  8;  Notice 
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1|  PiBRnov,  2;  Pleadino  and  PBAonos»  10, 14. 15»  10,  27;  SrATon 
ov  LmiTAnoirs,  6;  Tbovzb,  4. 

JUDICIAL  KNOWLEDGE. 
See  EviDBiros,  1. 

JUBISDICnON. 

OUMJUIT  CouBT  HAS  JmusDionoir  TO  Watob  over  ezeoatkm  of  iti  decree^ 
aod  to  r^goUte  all  prooeedings  under  them,  until  the  ceae  ie  floally  die* 
poied  of.     TooU^  ▼.  OridUy^  028. 

See  ATTAiOmcEnTS,  12,  14;  Equitt,  7;  MoBTOAon,  7. 

JURY  AND  JUEOBa 

L  BlOBT  07  PXBSMFTOBT  ChALLENOS  MUST  BB  EZBBQIBBD  BBIOBB  BXAIOH A* 

noK  of  a  Juror  as  to  hie  bias  or  opiniona.    Ccmmonwetdik  t.  Bogv%  468L 
%  JvtoMS  SHOULD  NOT  BB  Pebmittbd  TO  Sbpabatb  IB  Gapixal  Gasbs,  after 

tliey  have  been  awom,  either  with  or  without  the  oonaent  of  the  priaoner. 

State  V.  fforruby,  305. 
S»  MisooNDiTOT  AKD  Abitsb  WILL  Alwats  BB  Pbisumbd  npon  a  aepaiBtioii  d 

the  Jury  in  a  capital  case.    Id. 

BaeCBiMiHAL  Law,  30, 44, 45;  Evidbbos,  12;  Ibsubanob— Fibb»  8^  7|  Salbs^ 

6;  SUBVBT. 

JUSTICES. 
(Bee  Ackbowlbdombbts,  2;  Attachmbbts,  11, 12;  Evidbboi»  1|  ICALranwi 

PBOSEOnTIOB,  6,  0. 

JUSTIFICATION. 
See  AnAomcBBTS,  12-14;  Slavdbb,  4. 

LANDLORD  AND   TENANT. 

1.  AoBHT  Emtbbibo  INTO  POSSESSION  OF  Land  FOB  HIS  Pbiboipal  sabjeoti 
himself  to  the  law  applicable  to  the  relation  of  landlord  and  tenantp  and 
while  in  snch  possession  can  not  deny  his  landlord's  title,  by  setting  up 
adverse  title  in  himself  or  third  parties.    Farrow  v.  BdmuneUon,  250. 

fl.  Statute  of  Ldotatioks  does  not  Cohmenob  to  Run  in  favor  of  a  tenant, 
claiming  to  hold  adversely,  as  against  his  landlord,  until  such  relation  is 
dissolved,  and  the  landlord  is  notified  of  the  dissolution.    Id, 

IL  Tenant's  Publiolt  Claiming  Land  as  his  own,  selling  portiODS  of  it,  de- 
livering over  the  possession,  and  continuing  such  acts  for  more  than 
twenty  years,  will  be  presumptive  evidence  of  a  disclaimer  of  the  land- 
lord's title,  and  of  an  adverse  holding.    Id. 

LARCENY. 
See  Cbiminal  Law,  10-22. 

LEGACIES. 
See  HusBAY  d  and  Wive,  2;  Taxation,  6;  Wnxa,  12»  UL 
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LEVY. 
8m  KxiouTiOHS;  Tbotsb*  L 

LBX  DOMIdLIL 
9m  ICABMuai  AHD  DnroBoi;  MiHimm  Woiav«  % 


UOKNBBS. 

I.  fjoam  Wami  has  Ibdvcbd  ExnHsn  ov  thb  Fast  ov 

its  bo  oumitot'iiiandiw!,  if  at  all»  only  by  replaomg  the  lattw  in  his  oc|g^ 
inal  podtion  aod  rspAyix^^  him  the  amoant  expended  by  him.  AdHmm 
T.  Hadt,  421. 

&  Tabol  Lionras  to  Ditkbt  a  Sibbam,  ezeented  by  the  enotion  of  irocfci 
at  a  oonaideraUe  ezpenae,  wfaioh  mnat  be  naeleM  if  the  lioenee  ia  dm- 
atroyed,  and  after  the  consideration  agreed  npoo  for  the  lioanae  faia 
bean  paid  the  lioenaor,  beoomee  iirevooable.    Id, 

See  OomfQir  Gabbubb,  12;  Imra. 

UENa 

1.  Lmr,  AT  Oomfoir  Law,  Obioikallt  Sionfm>  ran  Bubs  ov  AasmAin 
and  otham  who  have  bestowed  labor  upon  or  done  some  aet  in  xef ennoe 
to  a  thing,  to  retain  it  until  they  axe  reimbnrsed  for  their  expenditons 
and  labor  bestowed  thereon.    OaieM  v.  lioore^  370. 

S.  No  Lnv  u  AoQUiBXDf  without  a  Spioial  Cobtkact  thbbuob,  ina  ease 
wliere  one  agrees  to  cnt  timber  on  the  land  of  another  and  deUver  it  at  a 
oertain  place,  there  to  be  cat  into  boards,  the  price  to  be  paid  at  stated 
timss  after  snch  delivery,  and  at  a  oertain  amoant  per  thousand  feet  of 
boards.    Id, 

%  No  Lebn  u  BmoTUAL  UBLias  rr  is  Aooompakikd  bt  PoflSBBnoK,  and  tiie 
moment  possession  is  volontarily  sunendered  the  lien  is  gone.    Id. 

4,  Fmaaov  with  Whom  Lamk  HoBSBisLKiTTOBifiLBPTABBCuBiDhasa 
lien,  in  the  character  of  a  farrier,  upon  the  horse  for  his  cure  and  keep- 
ing. And  such  person  can  not  be  considered  as  having  waived  his  Usa 
by  agreeing  to  buy  the  horse  from  one  who  had  no  authority  to  sell  him. 
Lord  T.  /ofiet,  891. 

^  Vbbdob  or  Rkaltt  Waivbs  his  Libn  bt  Takxho  Ssoubitt  for  the  par- 
chase  money  other  than  the  purchaser's  own  obligation.  The  lien  is^ 
therefore,  waived  by  taking  from  the  purchaser  notes  of  third  persona 
payable  to  him  at  a  future  day  and  assigned  by  him  to  the  vendor.  Cb»- 
OMT  V.  Wontnf  196. 

••  Failubb  to  Assbbt  Vbnix>b'8  LncN  for  three  years  foznishes  a  strcng  pre* 
sumption  that  it  Is  considered  waived.    Id. 

7.  Vibdob's  Lub  bi  bot  Watvbd  by  taking  the  puibhaasr'a  note  fiar  tiie 
amount  due.     Aldridffe  v.  Duwn,  224. 

B.  iDm— No  Waivxb  of  a  Vbndob's  Lub  Abibb  rmtm  ab  Kitbjuuob  ov 
Cbxdit  to  the  purchaser.    Id. 

•.  Ybndor  mat  have  Rbooubsb  in  Equitt  to  ma  Libb  after  he  has  nasoo* 
cessfuUy  attempted  to  coUeot  the  debt  at  law.    Id. 

10.  VbKDOB's  LiKB  mat  BB  AsSBBTBD  AOAIBBT  JUDQMBBTOBBDBOBSOf  tilt 

purchaser,  but  not  against  bonaJUU  pnxohaaers  from  the  latlw  without 
notice.     Id. 
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11.  Mbbs  AoBBUiHT  TO  8bip  G00D8  iv  SATnTAonoN  or  Aktxosdint  Ad- 
▼AHcmrfll  not  give  the  &otor  or  oonsignee  a  lien  npon  them  for  hii  gen- 
eral balance  until  they  oome  to  hifl  aotiud  poasearfon.    De8hay.Fop$f7^ 

UL  MiOHAino'b  Lnur  is  vor  Waited  by  taking  the  notee  of  the  debtor,  nor 
by  giving  to  the  hitter  a  receipt  as  in  full  forthe  demand.  Chbie  t.  Oak^ 
21a 

ML  FAOfOB  HAi  A  Lmr  job  a  Gknibal  Balahob  of  Aooooaiii,  betwei  Mm« 
self  and  hia  principal,  arising  oat  of  their  dealings  aa  prindpal  and 
factor.    Martin  v.  Pbpe,  66. 

14.  OnrBBAL  Lmr  ov  Faotobs  dobs  bot  Bbpbhd  upon  Ezpbub  CtantAOs; 
bst  Nsta  npon  its  manifeat  tendency  to  aid  the  interaata  of  trade  and 
eonunane.  Itia  preanmed  to  exist  nntil  the  contraiy  ia  eatabHahed.   Id» 

Bm  ATTAUHMBimiy  9^  15;  OoBTBAora»  8;  Bsboutiobv*  4|  28|  IniiitBin»  9l 
JuDOMBm,  1, 2»  8^  18;  BCoBaoAoaa,  2,  8;  SuBamBir.  8;  Trntmrn^  8l 

MAUCB. 
See  Slahdxb. 

l£ALiaOUS  PBOSBCUTION. 

L  Wabbabt  ob  Abbbst  d  Adiobsiblb  in  Bvidbvoi  in  an  aolloa  lor  a  om^ 
lidooa  pioaeoationt  although  the  oflEenae  la  not  legidly  aet  forUi  in  tiM 
warrant.     WiOiama  v.  Vemmeter^  644. 

%  Ix  AonoB  TOB  MALZOionB  Frobbodtiok  pLAnrnrF  mubt  Show  a  want  el 
probable  canae,  and  malice,  either  expraaa  or  implied.  In  the  defendantL 
Malice  may  be  inferred  from  the  want  of  probable  canae,  bat  the  want 
of  probable  canae  can  not  be  inf erred  from  malice,  howerer  ranoorona 
Id. 

IL  SuoHT  BviDBNCiB  OF  Wabt  OF  Pbobablb  Oaubb  la  reqolred,  aa  itlnvolTia 
a  negative.     Id, 

4.  AoQxnrrAL  of  Plaimtiff  is  EviDBiroi  of  the  want  of  probable  canae  to  go 
to  the  Jnry,  bat  of  itaelf ,  without  other  cironmalanoea^  la  not  anffldaatL 
Id. 

§B  Ix  Action  fob  MAUOionB  PBOBBOcnoir,  the  answer  of  the  Jnatioe  who 
iaaaed  the  warrant  of  aneat  to  a  qneetion  aaked  by  the  defendant  aa  to 
whafe  he  (the  jostice)  thonght  of  the  plaintiff,  and  whether  he  was  not 
anbjeot  to  the  vagrant  law,  ia  admiaalble  in  evidence  aa  a  part  of  the  rm 
guUe,    Id. 

iL  Ibducimbbts,  Howxvkb  Strong,  Hbld  out  bt  tbb  Juricb  fo  I>BFBn>- 
ABT  to  inatitate  the  proaecotion,  are  inadmiaaihia  to  dlaprofo  nalioa^  or 
In  mitigation  of  damagea.     Id, 

MANSLAUGHTER. 
See  Croobal  Law,  37-89. 

MARRIAGE  AND  DIVOROB. 

Xabbiaab  nr  Missusippi,  with  thb  LrrBBnov  of  Mabdmi  LoonuKA 
nn  EiBiDBErcB  of  the  parties,  and  removing  there  within  a'leaaOBaUa 
time  in  porsnanoe  of  such  intention,  is  governed  by  the  laws  of  tho 
latter  place  with  respect  to  the  wife's  separate  property  al  the  tfana  d 
tiM  marriage.    E<nUh  v.  BotUh,  326. 

See  Cbiminal  Law,  16^  17« 
Aia  Daa  Tob.  ZLI«-a 
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marktagb  settlements. 

See  HusBAin>  axd  Wm,  4. 

MARRTED  WOMEN. 

1.  SnABin  Tniavo  Halt  ths  OoMmmiTT  Pbofbbit  does  vo*  Vi 
fsa  Wm  immediately  npon  the  remoral  of  the  partlee  firom 
hat  only  npon  the  deatii  of  one  of  them;  nntQ  then  the  hnbuid  hat  fioll 
oontral,  except  he  oan  not  alienate  in  fraud  of  her  ij^iti.    Pmeimood^i 

IL  FnaONALFBaFKBTTHASNoOTHXBSlTITSTHAKTHaDoifiaiUOVaniPaBp 

cm;  henoe  the  prooeede  of  oommnnity  property  dtoate  in  LoalriaB%  and 
plaoed  In  the  hank  there  to  the  hnshand'a  credit^  oan  not  upon  the  death 
of  the  wife,  the  partiee  redding  in  New  York,  be  adrnJnlitiwd  m  in 
T/wiielana  ae  part  of  her  eitate  there.    Id. 

iL  MlKKflP  WOMAH  MAT»  WITH  THK  COVBIHT  OF  UMR  HUSBAHSb  dlipQW  tl 

her  ohoeee  in  action,  or  property  held  in  trost  for  Imt  by  Imt  hMfaiBd» 

by  will.    Seed  y,  BkUtdeO,  722. 
4.  SooBCoBrgiRT  OF  THsHuBBANBwniLBBPUBiTiiXD  from  the  ImI  thai  «l 

tiM  ezeoation  of  the  will  he  stood  by  and  asMnted  aod  adfind  aa  to  tiM 

ifffiHiw    Xd» 
lb  WsllovaMabbibd  WoKAir,  Valid  ab  to  thb  Dnvoamov  of 

pwjperiy,  bat  not  ae  to  real,  may  be  admitted  to  piobate  lor  tiM 

aKhongh  not  fiar  the  latter.    Id. 

MASTER  AND  SERVANT. 

llAanB  n  vov  Liabui  «c  Sebvakt  fob  NiauoBraB  ov  WwuaW' 
eng^jed  in  a  pertlcolar  bosineea,  althoogh  the  latter  ba  tiM 
dnige  of  it.    Brown  r.  MaasweUt  771. 

MEOHANICTS  LQEN. 
SeeLiSNB,12. 

MERGER. 
See  Obdonal  Law,  18. 

MILLS. 

See  WATSBOOfTBSBB. 

MISJOINDER. 
Sm  PUABOrO  AND  PBAonsii,  98. 

MISTAKE. 
Baa  Aa»i7iiT,  1;  Assumfsit,  1;  Hqmrrt  t,  i^ 

MORAL  OBLIGATIOEni 
See  CoNTBAon,  7. 

MORE  OR  LES& 
See  Debds,  6,  8. 
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MOSTGAGESL 

h  MoBTOAOK  Which  dobs  not  Exfksss  the  Teub  Considulation  (whieh 
liot  only  appean  hy  teBtimony  cUiunde),  \b  not  oondiudTely  fnndnlent, 
bnt  the  eziatenoe  of  frand  must  depend  upon  the  intention  of  the  per- 
tics,  as  shown  from  the  proofs,  or  inferred  from  established  facts.  Siaver 
T«  StrringioUf  86. 

IL  MOBTOAOSB,  BT  POBOHABXNG  TWO  SlATBB  InOLVBBD  IV  HIB  MoBTGAOX, 

DOSS  KOT  Impair  his  lien  as  to  the  others.  The  intent  thereby  to  de- 
frsnd  other  creditors  of  the  mortgagor  can  not  be  inferred,  bat  only  that 
he  thoaght  the  seonrity  sufficient  for  his  indenmity  withont  these  slaves. 
Id. 

IL  HOBTQAOBB  18  NOT  ESTOFPED  VBOM  ShOWINO  THAT  Hs  NkVEB  InTINBID 

TO  Abaspov  thb  Mobtsaok  by  obtaining  a  jndgment  and  execution  for 
the  debt  intended  to  be  secured,  and  causing  the  mort^^ed  property  to 
be  levied  on  and  sold,  and  becoming  himself  the  purchaser,  under  the 
talae  impression  that  such  sale  drew  with  it  the  lien  of  the  mortgsge, 
and  was  superior  to  liens  attaching  after  the  execution  of  the  mortgage^ 
and  before  the  levy  of  the  execution.  Id, 
4.  UoKroAGK  OivxN  BT  Banxbdft  to  Bona  Fidx  Cbxditob,  upon  his  sdio- 
itation,  within  two  months  before  the  filing  of  a  petition  against  such 
bankrupt,  under  the  bankrupt  act  of  1841,  is  not  void  as  being  made  in 
oontemplation  of  bankruptcy,  where  the  bankrupt  testifies  that  though 
he  was  then  deeply  insolvent,  he  thought  himself  able  to  pay  his  debtSi 
and  so  represented  to  the  creditor,  and  that  he  did  not  then  intend  or 
expeet  to  be  thrown  into  bankruptcy.    D<no  v.  Sargentf  684. 

0.  AmWBB  IN  FOBBOLOSUBB  8UIT  MAT  SeT  UP  AgBXXMBNT  SUBSEQUENT  tO 

the  execution  of  the  mortgage,  whereby  the  mortgagee  was  to  surrender 
the  mortgage  and  notes  upon  a  conveyance  in  fee  of  part  of  the  premises,, 
and  show  that  the  defendant  has  performed  the  same  by  executing  and 
tendering  such  a  conveyance,  which,  being  refused  by  the  complainant, 
is  brought  into  court,  and  if  the  defense  is  sustained  the  bill  must  be 
dismissed,  though  the  defendant  can  not,  without  a  .cross-bill,  have  the 
notes  surrendered  and  the  mortgage  canceled.  Tarleton  v.  VteUs,  103. 
6L  RETiEaBE  OP  THE  Debt  ob  Otheb  Thing  Seoubed  by  a  mortgage  is  a  re- 
lease of  the  mortgage.    Smith  v.  Durdlt  732. 

y.  GnOUIT   COUBT   HAS   JUBISDIOnON  OF  SUTF  POB  FOBXGLOSUBE  of  nM»t- 

gage.     Tooky  v.  CfrkOey,  628. 
Im  Aoknowledomentb,  1;  Contbaots,  3;  Equitt,  6;  Bvidemue,  14;  Jumk 

MENTS,  7. 

MUNICIPAL  cobpobahons. 

See  OoBPOBATiONs,  22-25;  Taxation,  1,  2»  7. 

MURDER. 
See  Cbiminal  Law. 

KEGLIGENCB. 

FtanneiiT  Suing  pob  Negligence,  must  Himhei.t  be  without  Faulti 
and  the  fact  that  he  is  an  infant,  does  not  prevent  the  applioatiop  of  this 
mis.    Brown  v.  liaxwelly  771. 

Cobpobations,  6,  14;  Ixsurance—Mabine,  2;  14;  Mabibb  ab9  Seb- 

vant;  Nuisance,  1. 
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NEQOXIABLB  IN8TEUMENT& 

1.  Datb  n  voT  NraflBABT  10  Vauditt  of  Non.  The  date^  bom  bti^f 
iiMned,  is  oompatod  from  the  deUveiy  or  iaMdng  of  the  note.  ImgUk  t. 
-ffiiimwaiii-  06. 

2.  ftruA  ftp  l&rmrATinM  awm  A—mwAWt.«  «y  niwwftw  turn  M^mwaw^  mw  ■*■*, 

nte  ooly  oonfirme  the  negotiability  of  eooh  imtntDMbte  ae  i^fodated  bj 
the  tesD  flwrooloHo.    Budbicr  v.  R.  E.  Bh,^  106. 

I.  TEAirarxBOFBiiXBPATABXAToOBDSBbiHroporlybyiiidonflnMntitiio^ 

in  oaaeo  where  an  indonmont  ia  neoaaaaiy  no  partkmlar  tern  of  votdi 

iaieqniied.    Id, 
4.  PLADmvF  SuzNO  upov  Bill  or  BzosAin»  mubt  8bow  TiTia  in  the  aaoM 

manner  aa  eveiy  other  plaintiff,    /dL 
lb  Baonrrop  NioonAnm  larnxmaan  nr  Patmmt  of  a  Pwmbiicbt  Dbm 

n  or  YHB  Usual  CouB»  OP  Tbadi.   If  leoeiTad  before  due,  and  witfaonl 

notice  of  an  equity  between  the  original  partiea,  the  holder  is  notaffaotad 

by  anch  equity.    Bamh  ^fM<Mt  v.  HaU^  72. 
4  KuonABUi  Ix&nxnaan  RaonvxD  ab  av  iNDBmnrr  AOAzmr  VomsaoM 

FoTUM  Loe8»  even  though  that  loaa  afterwards  aetoaUy  oooar,  ia  not 

taken  in  the  nsoal  coarse  of  trade.    It  remaina  snbjeot  to  latnt  eqnitioa 

between  the  origioal  parties.    Id. 
T.  Whbn  Kora  is  Patabli  at  a  Bavk,  DncAim,  aa  a  general  rale^  moat  bo 

made  within  banking  hours.    Qokea  y.  Htmt,  680. 
H  Ip  AiTXE  Bankxko  Hoitrs  a  Kora  na  Pbbssiited  ion  PAnmrr  at  a 

baakt  at  which  it  is  payable,  on  the  day  it  falls  dne^  and  the  offioena  of 

aooh  bank  are  in  attendance,  and  give  answer  that  no  funds  faaTe  bean  or 

are  on  deposit  to  pay  it»  it  is  a  sufficient  demand  to  change  the  indonen. 

ML 
H  AocoEFTAzroi  OP  A  Bill  op  EzoHAKoa  mat  bb  Madb  bt  Lbrbb,  whether 

written  before  or  after  such  bill  is  drawn,  although  the  hdder  was  not 

induced  by  such  letter  to  take  the  bilL    Read  ▼.  Manhj  25S. 
lOi  Drawbb  op  a  Bill  op  Exohavob  Undbbtaiob  to  Pat  thb  Bill  al  the 

place  where  it  is  drawn,  upon  default  of  the  drawee,  and  not  at  the  phwa 

where  it  is  payable.    Chrxu^ord  v.  Bramck  Bank,  8$. 

II.  Holdzb  op  a  Dibhonobbd  Forbion  Bill  op  BzoEAyoB,  Dbawv  or  Aia* 
BAKA,  MAT  Rbooybb  from  the  drawer  the  damage  and  interest  provided 
by  the  laws  of  that  state.    Id, 

I&  Holdeb  op  a  Notb  ob  Bill,  TnANSPSBBBD  to  Him  bbpobb  MArnBirrt 
ZB  Patmbrt  op  an  Antbobdbbt  Debt,  shall  be  deemed  to  have  r^ 
celved  it  for  value,  in  the  usual  course  of  trade,  and  is  entitled  to  recover 
its  amount  of  the  maker  or  acceptor,  notwithstanding  any  defense  which 
existed  against  the  original  payee.    Bo$twieh  v.  Dodge,  684. 

18,  Indobsbmbnt  ufon  an  Ivstbumbnt  T7NDE&  Sbal,  to  enable  the  dbligor 
to  negotiate  the  same  and  to  raise  money  thereon,  anthoriies  the  holder 
to  fill  in  the  blank  above  the  indorsement  with  a  promise  to  pay  in  case 
of  default  by  the  obligor.  The  liability  of  such  an  indorser  is  tJiat  of  an 
original  promisor.    Q^  v.  Dfxtkelpf  426. 

14.  Whbbb  Onb  has  bebn  Ikducbd  bt  Falsb  Rbfbbsbbtaxiobbto  Ihdobbi 
A  Notb,  parol  evidence  is  admissible  to  prove  that  fsot,  LamAm  t« 
FairbankSj  380. 

16.  Want  or  Consideration  por  Indobsbmbnt  mat  bb  Sbowv  between 
the  immediate  parties  to  the  oontraot.    M 
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16.  (hrs  Who  Wbitu  his  Name  on  ths  Back  or  a  Pbovxssobt  Notk,  prior 
to  deliTery,  is  an  origixud  promiflor,  and  a  failiire  to  demand  payment  of 
raoh  person,  at  the  matnrity  of  the  note,  will  discharge  an  indor8er« 
Union  Bank  v.  WUiis,  541. 

17.  DmAnD  ow  Patxxnt  on  a  PaoiaasoBT  Kots  exeoated  by  several  mak- 
erS|  not  partners,  most  be  made  on  all  in  order  to  charge  an  indorser.   Id, 

18.  Indobssmxnt  must  bb  Made  on  Instbitmbnt  AssiomcD,  or  on  some 
paper  aooompanying  it  at  the  time  the  bill  passes.  Buekner  ▼.  Real  JSTf- 
kUe  Bank,  105. 

lOl  Legal  Intxbbst  in  Bill  is  not  Tbansfebbbd  bt  Deed  of  Absignment 
of  all  the  debtor's  property  in  tmst  for  the  benefit  of  his  creditors,  so  as 
to  entitle  the  trustees  to  sae  in  their  own  names.    Id, 

QOL  Test  or  Negotiability  or  Note  is  that  it  most  be  an  undertaking  to 
pay  a  certain  sum  at  all  events  at  some  time  which  must  certainly  come^ 
and  not  out  of  a  particular  fund,  or  upon  a  contingent  event.    (7oto  t. 

ML  Note  is  Negotiable  though  Obsoubelt  and  Ungbaicmatigallt  Wbit* 
TEN,  where  the  promise  is  for  value  received  to  pay  a  certain  party  or  bearar 
a  certain  sum,  with  the  following  addition,  ''  it  being  for  property  I  pur- 
chased of  him  in  value  at  this  date,  as  being  payable  as  soon  as  can  be 
realized  of  the  above  amount  for  the  said  property  I  have  thb  day  pur- 
chased of  said  P.,  which  is  to  be  paid  in  the  course  of  the  season  now 
ooming."    Id, 

WL  *' Place  or  Patmbnt"  Means  a  place  where  the  holder  can  present  the 
note,  where  the  maker  can  deposit  or  provide  funds  to  meet  it,  and  where 
m  legal  offer  to  pay  can  be  made.    liontross  v.  Doak,  278. 

til  Naming  or  a  Citt  at  Labge  as  Place  or  Payment  is  not  such  an  indi- 
cation of  the  place  of  payment  as  can  make  it  incumbent  on  the  holder 
to  make  a  demand  anywhere  before  he  can  entitle  himself  to  recover.    Id, 

ML  Actual  Pbebbntment  or  Note  is  Unneoessaby,  when  the  notary  having 
the  note  in  his  possession,  demands  payment  of  thedrawer,  and  the  lat- 
ter answers  that  it  will  not  be  paid.     Union  Bank  v.  Lea,  275. 

tft»  HoLDEB  or  Note  must  Oivb  Notice  to  every  one  to  whom  he  intends  to 
resort;  he  need  not  give  it  to  any  others.    Id, 

to.  Deeendant  should  Show  thebe  was  a  Neabeb  PosT-omcE  than  the 
one  to  which  the  notice  was  directed,  in  order  to  invalidate  the  notice.   Id, 

S7*  Notice  or  Pbotbst  Deposited  in  the  Post-office  at  Providence,  where 
the  note  was  payable  and  protested,  is  sufficient,  if  it  Ib  shown  that  the 
residence  of  the  person  to  be  notified  is  fifteen  miles  from  there,  but  that 
he  receives  his  letters  at  Providence.  New  OrUans  etc  B.  B.  Go,  v. 
JTerr,  323. 

t8»  Sebtxce  of  Notice  of  Pbotest  on  an  Exbcutob  of  a  Deceased  In- 
DOBSEB,  after  the  heir  had  come  forward,  been  admitted  as  heir,  given 
security,  and  taken  possession  of  the  property,  but  before  the  executor 
has  rendered  to  the  heir  any  account,  or  received  from  him  the  sums 
necessary  to  pay  the  debts,  is  good.    Id, 

S8l  Holdeb  or  Pbomissobt  Note  is  not  Bound  to  Givb  Notice  to  any 
except  the  one  whom  he  intends  to  hold  liable.  Union  Bankr,ffyde,  290. 

M,  Payment  by  Indobsbb  Raises  Pbesumftion  or  Iitoebtednebs,  and  he 
must  distinctly  all^^  that  he  paid  without  notice  of  the  dishonor,  in 
order  to  set  off  the  payment  in  a  suit  by  the  holder  on  another  note.    Id, 
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8L  Konoi  ov  DnnoiroB  or  Note,  Which  is  Mailed  within  a  oonradMl 
time  ftfter  the  oommenoemeiit  of  bosinflMi  honn  on  the  day  eoooeedipf 
that  of  the  diahonor,  is  raffieient  to  ohaige  the  indoner.    Cftidfc  t.  PQk- 

S2.  Vasoial  OB  Total  Faxlubb  or  GoNsmxKATioir  in  a  pramisMcy  note 
may,  in  an  action  at  law»  be  legitimately  introdaoed  in  eridenoe.  Bnmm 
T.  HarrU,  687. 

Ml  IiTDOBSKMEiiT  Wumv  nr  Putoil,  ob  Madb  bt  a  Mabx,  is  snfBelmit> 
although  it  appean  that  the  party  making  the  mark  ooold  write.  And 
wliere  a  person  writes  the  figures  "  1.  2.  8."  on  the  back  of  a  bill  of  ss* 
ehaage,  as  a  snbstitate  for  hii  name,  intending  thereby  to  bind  himasll 
as  Indorser,  he  wUl  be  so  boond.    ^fown  t.  B.  A  D.  Bamk^  7B5b 

WL  HoLDBB  OF  A  Pbokissobt  Kotb  u  HOT  Chabokd  wrh  Kotigb of  itsitt* 
^ralidity,  from  the  fact  that  it  was  indorsed  to  him  without  reooorse^  and 
upon  disooonting  the  interest  thereon,    i^ieree  t.  Bicktr^  72& 

ML  Waitbb  or  Dbmakd  and  NonoE  on  a  PBomasoBT  Notb  need  not  be  la 
writing,  and  may  be  proved  by  direet  eridenoe,  or  inferred  &om  SKpns* 
aioos  and  oondnct  of  the  parties.    Hibbard  v.  Itu$9eU,  733. 

ML  AUiBQATioir  or  Demaiid  akd  Nonoi  is  Pboyxd  bt  Evidbbob  thalthi 
defendant  waived  it»  in  an  action  against  the  indorser.    Id, 

8se  AunnuTioB  or  Ibbtbumbbts;  Bakks  abd  Babkibo,  9;  OoxrosisioBt  1| 

EVIDBBOB,  13;  SUBBTTBHir,  10-12. 

NEW  TRIAL. 

L  Nbw  Tbial  d  a  Rbhbabibo  or  thb  Cass  before  another  jniy,  bst  with  as 
little  prejudice  to  either  party  as  if  it  had  never  been  heard.  It  plaoaa 
the  case  exactly  in  the  poeition  it  occapied  before  there  had  been  a  trisit 
and  the  party  stands  as  if  he  had  never  been  tried.  State  v.  Hanubiff  814 

%  Nbw  Tbial  ob  thb  Gboubd  or  Nswlt  Disoovebbd  Evidbnob  shoold  not 
be  granted  unless  the  testimony  appears  to  be  such  as  would  probaUy 
produce  a  different  verdict.    Id.,  905. 

H  Nbw  Tbial  to  Enablb  Pabtt  to  Bioovbb  Nomibal  YiBDicnn  Dam- 
AOBS  will  not  ordinarily  be  granted,  but  it  is  otherwise  where  the  aotkm 
is  brought  to  try  a  question  of  permanent  right  PhaaMgh  v.  Z>aMson»  190L 

L  Whbbb  Ibbblbvabt  Tbstimont  is  Adkittbd  A0AIBCT  Objboeiob,  a  mo* 
tkm  for  a  new  trial,  made  upon  a  bUl  of  exoepticos,  will  begnmtsd  witii- 
ont  inquiring  how  far  such  testimony  may  have  inflnwioed  the  vwdisl 
Jfyerv  v.  JfoJeofoh  744. 

See  Cbdhnal  Law,  16. 

NOLLE  PBOSEQUL 
See  Obdobal  Law,  37,  38»  40l  4L 

NONJOINDER. 
See  Pliadibo  abd  Pbacviob,  0. 

NON-BESIDENTS. 
Bee  Attach  MKNTB,  13;  Statutb  or  LoaxAXMunb  4 

NON-USEB. 
See  CoBPORATiOBS,  5, 10. 
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'    NonoK. 

L  Wrsbb  (hrs  Aobsm  to  Pat  Ohi  Halt  or  Airr  Jvdomsrt  ibaJk  may  bt 
Mudered  againit  another  for  doing  a  partionlar  aot,  no  notice  need  ba 
given  hy  the  latter  to  the  former  before  bringing  aiiit  to  recover  under 
each  agreement,  of  the  fact  that  such  a  jodgment  hai  been  rendered 
againat  hia^    Mmtcy  v.  Crawford^  158. 

&  PirB0EA8XB,wiXH  Nones  AT  ANT  TnoB  before  he  is  olotfaed  with  the  legal 
title  of  an  ontatanding  equity,  is  bound  by  inch  prior  equity.    HaXLeif  t. 

iaa  AsfTVBSM  Posbbbiok,  1,  2;  Aitimaijb;  BAinaumor  avd  LnMLyMirar,  1| 
RuMUTiOHB,  80^  82;  iNaASXTr,  6;  Laitdlokd  avd  TnrABT*  2;  Niooa* 

ABU  laSf  JlUllKHTB;  8UBSTT8HIP|  IL 

* 

NUISAKOB. 

L  KnpiHO  ov  Labos  QvAHTiTT  OF  GuHFowDKB  QT  WooDBV  Bmuxoroi  near 
oCiier  bnildingw,  amoonts  to  a  public  nuisance,  and  randefa  the  penoo  ao 
keeping  it  liable  for  damages  resulting  therefrom,  although  he  may  nol 
have  been  guilty  of  any  negligence  in  causing  the  fire  from  whioh  aooh 
damages  resulted.    liyen  ▼.  Malcolm^  744. 

fl.  BriDnroB  that  DxnNDAirr  was  a  Man  of  Wbaijkr  is  not  admlsaible  in 
an  action  for  damages  resulting  from  a  nuisance  ereoted  aod  maintriaad 
hyhim.    Id. 

OFFICES  AND  OFFICERS. 

Taud  AancRfifBirT  of  Quabtkb's  Salabt  ebfobb  BxpntATioir  of  Qvabbb 
can  be  made  by  a  municipal  officer  appointed  for  a  year,  but  removabla 
al  the  will  of  the  appointing  power.    BraeheU  v.  Bhhe^  442. 
See  Adkhowlbdombntb,  2;  Shkbiffb;  WiTjJMgM,  S. 

OBDINANCBS. 
See  GoiranTDnoirAL  Law*  6;  TAXAiioir»  4. 

PABSNT  Ain>  CHILD. 

Haanvw  ov  a  Child  Bblono  to  ths  Fathbb,  and  are  aal^Jeel  to  tiM  ptg^ 
OMiift  of  his  debts,  while  the  child  remains  a  member  of  his  iuiilfy.  IM* 
/hy  T.  Ayi^  68. 

PABOL  EVIDENCE. 

See  EvnuDicai;  Nmotiablb  ImnamoBm^  14. 

PABTIBS. 
See  PUADivo  Ain>  PBAona,  l^  17»  28. 

PABTinOK. 

L  Piocanmnrqa  fob  Pabxriov  of  Bbaxat  ubbbb  IixnraiB  Siasim  m 
1827  are  snmmaiy  and  la  rem,  and  act  only  on  the  l^^al  ri^tsof  tiM  pa^ 
tiea  in  diasdlTiqg  the  tenancy,  and  the  equitable  right  of  one  of  th«n  ta 
the  value  of  improvementa  erected  on  the  oommoa  land  ia  not  thanhf 
aflTeeted.    XomwOs  t.  Jfeaoref ,  161. 
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%  JxnmMmn  nr  av  Aonov  of  Pabxixiov  is  ImTHaB  Void  mm  Vonoju 
firam  the  fMi  that  it  JBclodai  a  paml  of  land  to  which  the  UumlU  9m 
wmwn  had  no  titla,    AmdSn  v.  OkmietiowH  lumiU  Stminmrf^  487. 

PABTNEB8HIP. 

L  IhiiiilhTiTm  PoBOBAnD  sr  a  Fbm  ab  PAmaaimuy  Ffeovnorr,  is  lia- 
fala  to  the  pajmnt  of  tho  partDcnhip  dobti.    DMw  t.  JfitetaiH  241* 

&  AmvAiraiiaDns  Mads  sr  Oini  PASTirxB  to  chs  Pnui,  aod  all  otfaor  fim 
dahti^  mast  bo  fixat  diaohazgad  oat  of  the  firm  property  wbather  real  or 
pewnnal,  bef oio  reooone  oaa  be  had  to  the  aame  by  the  Indiiidaal  end* 
iton  of  a  partnor.    M 

H  DonKAin  Pabcbse  Nbed  iror  bb  JoivsDbytheoatemiblepartMrinaB 

aotton  upon  a  oootnot  entered  into  by  him  in  hia  own  namOi    €MU  ▼• 

CM^Sia  

See  AnoBrar  ahd  Oumi^  S> 

PAXBNT. 
See  ScAVOTs  of  FsAUDi^  S. 

PAYMENT. 
Sea  mnjffwwa;  NaoonASU  ImiBinim^  1^  19|  Tknan, 

FEBJUBY. 
See  Gbdohal  Law,  80;  StiAWdib,  %  S. 

PLBADma  AND  PRAOTIGB. 

L  Kiw  Pamixs  mat  bk  Bbouobt  zh  aitbbjl  Febal Dbgbs%  and animw 
enoe  to  the  maeter  to  take  an  aoooant,  if  they  afleot  only  the  aoooant  and 
not  the  merita  of  the  action.    Baaik  qfliobUe  r.  HaU^  4L 

IL  Atbbxbbib  of  MATTnui  of  Subbsabob  or  Dbclaaatiob  need  only  be 
pn'?ed  rabetantially,  but  mattere  of  deecription  mnst  be  proved  exactly. 
And  iHiere  OMtm^wit  ii  brought  to  reooyer  money  alleged  to  be  doe  from 
the  defendant  to  the  plaintiff,  and  by  mistake  omitted  in  a  aettlement  be- 
tween them,  the  avennents  of  the  time  of  enoh  aettlement,  and  of  the 
partioalar  aom  doe,  and  not  embraced  therein,  are  aFermonta  of  mattan 
of  aabatance,  not  of  description.    Sage  ▼.  ffawUpt  128. 

8L  PABrr  Allbodto  Bbbob  as  Babib  of  AonoB  moat  ahow  It^  or  at  leaal 
ahow  aatiafactorily  that  the  evidence  of  it  ia  eondoaiTely  in  tiM  power  ol 
hia  advenaiy.     UnUm  Bank  v.  Bpde,  290. 

4.  Dbkubbbb  to  a  Plbadibo  Admits  that  the  facts  thersin  aet  lorth  ava 
true.    SUeth  t.  Murphy,  232. 

ii  Qbjbotion  of  Nok-joibdbb  Combs  too  Latb  after  an  answer  to  the 
merita.    Pa$eal  v.  j^uerot,  294. 

8.  Bill  of  Intbbplbadbb  is  a  Pbopbb  Bbicbdt  when  aoita  axe  either  thrsat- 
ened,  or  aotoafly  pending  by  two  difierent  daimanta  against  a  parly* 
AUiwfttfig  the  same  debt  or  doty  by  different  or  separate  intsteats.  Tor- 
harovgh  r.  7%muon^  826. 

7.  Bill  of  Ibtbbplbadbb  should  bb  Filbd  bbfobb  Jodombxt*  lor  after 
the  determination  of  the  right  by  a  Jndgmsnt  at  hiw  equity  ean  not  intv> 
lore.    Id. 
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iL  LmBnjuuuB  wnx  vor  Lis  wbxs  GonPLAiXAnT  Duensb  against  both 
•uiti;  hflnoe,  where  be  defended  both  against  an  attadhing  creditor  and 
an  anignee  of  »  note,  and  ia  nnaaooeiafal  in  both  aaita,  the  bill  will 
not  lie.    Id, 

Bl  ImvBuanoRB.— When  inatniotiona  are  given  by  the  ooort^  althoogh  taken 
aeparately»  eaoh  mif^t  be  exoeptionable»  yet  if  taken  together  aa  » 
whole,  they  oontain  a  oorreot  exposition  of  the  law  of  the  oaae,  the  Jndg* 
ment  will  not  be  revened.     WUUtmuoH  7.  FottfiMter,  644. 

10.  Bill  of  BzoiFnoxre,  Taxjdx  upon  Ons  Podit  Oklt,  thb  Imfbopir  Ex- 
OLVBioir  of  a  pwrtioalar  item  of  testimony,  is  saffioient  to  roTerse  the  Jndg* 
ment,  if  tme,  withoot  stating  all  the  evidenoe.    Warim  ▼.  Howard^  607. 

IL  Bill  ov  EIzgiptiovs  should  Ck>iiTAnr  thb  Bwiosxd  Bvxdsnob  that  It 
assigned  as  error,  when  the  qnestion  is  whether  the  eridenoe  la  material 
to  prove  the  isnie.     Neal  ▼.  Satmdenon,  009. 

llL  Bill  of  Bzobftions  Nbxd  not  Contain  thi  Bxoludid  Bvuimiub  as- 
signed as  error,  when  the  qnestion  is  whether  any  evideooe  oaa  be  intro- 
dnoed  to  prove  »  oertain  fact,  for  then  the  ooorts  ars  only  oallsd  upon  t# 
say  whether  it  is  competent  to  prove  each  fact.    ld» 

IS.  AnoBNXT  FOB  Tus  Statb  IB  THB  Pbopib  Psbson  OH  whom  »  dtatlon  of 
appeal  from  a  Judgment  In  favor  of  the  state  should  be  served.  State  v. 
Pfasoieia,  271. 

14i  Flbono  fbom  Jusnci  nsithxb  BmBOTB  nob  Impaibs  »  par^  right  to 
appeal  from  a  judgment  against  him.    Id* 

lfi»  DuTT  ofthb  Appillatb  Coubt  is  to  review  the  legality  of  the  pcooeedings 
of  the  court  below,  and  if  the  trial  and  proceedings  have  been  according 
to  legal  principleB,  then  the  appellate  court  must  affirm  the  Judgment. 
Pkmten^  Bank  v.  CkUvU^  616. 

16L  Pabtt  oan  not  Complain  of  Sught  Eebob  in  the  appellate  ooort  when 
it  would  have  been  oorreoted  below  at  his  request.  Unkm  Bank  v.  Lea, 
276. 

17*  BaooBD  IB  IN  ALL  Casib  TO  Dbtbbminb  Who  abm  Pabsub  to  a  Cabi. 
MkklganSL  Bh.  v.  Haatiiiffe,  549. 

Ub  Bulb  Asoptid  bt  a  Tbial  Coubt,  requiring  all  the  evidence  to  be 
oflbred  in  a  case,  beforo  any  question  of  law  is  raised,  ezoeptfaig  objec- 
tions to  testimony,  is  a  proper  rule,  and  no  one  will  be  beard  to  complain 
that  he  has  been  injured  because  of  the  court's  adherence  thereto.  OiM 
V.  Drakdy,  426. 

19.  Subbths  on  a  Bbooonizancb  Pbovidino  fob  thb  Apfbabancb  of  the 
principal  at  a  stated  term  of  court  are  not  absolved  from  liability  on  such 
recogniance  by  the  failuro  of  the  state's  attorney  to  take  Judgment 
against  them  at  the  teim  stated  therein,  in  the  absence  of  the  appear- 
ance of  the  prindpaL    State  v.  PlazenoUtt  271. 

90.  Cause  oan  not  bb  Rbfbbrbd  unless  thebb  is  an  Acoount,  In  the  ordi- 
nary sense  of  that  term,  between  the  parties,  even  though  there  may  be 
many  items  of  damage.     Van  Eeneedaer  v.  Jewett^  760. 

SL  Whxbb  Plaintut  Subs  on  Covenant  in  Lbasi  Bbbxbvino  Bbnt,  pay- 
able in  grain,  fowls,  and  services,  and  the  defense  does  not  go  to  the 
items  in  the  daim,  but  denies  the  defendant's  liability  altogether,  there 
can  be  no  ref erenoa    Id, 

tS.  Dbchbion  of  Cibouit  Coubt  Obdbbino  a  Bbfibbnciv  mat  bb  Bbvimwbd 
by  the  supreme  court.    Id, 
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28.  W&iTTXN  Contract  should,  xv  Plbadino,  bx  Sct  Out  aoooidiiig  to  Hi 
lagal  effect;  but  where  its  trae  meaning  is  doabtfol,  it  is  beet  to  aet  II 
ont  in  kae  vcHm,  and  leave  the  court  to  oonatnie  it.  Bayieif  ▼•  Ommdagm 
Ch.  Mut.  JnB.  Co..  759. 

M»  Iir  TunPAflB  db  bovu,  Plba  that  thb  Goom  Bblokgkd  to  Thzbd  Fn^ 
aov,  and  that  the  defendant  took  them  by  virtoe  of  an  attonhmwl 
againat  him,  givea  no  oolor  for  the  aotion,  and  ia  ohnoxioiia  to  the  dJM- 
tion  of  amoonting  to  the  general  iaane;  bat  if  the  plea  admita  that  the 
piopertj  was  taken  iram  the  poasession  of  the  pkantiflry  it  g$Tes  oolar» 
and  wiU  be  held  good.     Vtm  BUm  ▼.  Hwni.  748. 

S8.  SnBGiAL  Plbadxb  IB  VOT  AiiAWBD  TO  Lbatb  hd  Plbadhtq  Qpbv  to 
DmsBBMT  CoNantuonoira,  and  then  take  his  ohoioe  between  them.  /dL 

SSL  Bill  ib  vot  Dbmubbablb  bboausb  of  MnjomBXB  of  Pabtiib,  where  the 
defendants,  thoogh  not  all  necessary,  are  not  improper  parttea.  YFliCfi- 
Mors  ▼.  Coder.  740. 

S7.  Obiodtal  Bill  TO  CoBBBor  A  FobxbbDbgbxb  will  bbSubeairbd,  where 
the  facto  aet  forth  are  snoh  that  it  iadifficnlt  todivest  themof  the  chaiga 
of  fraud.    Id, 

See  Aoooubt;  Aobnct,  6;  AssuxFsrr;  Attaobmbntb;  Bomim^  2;  Gooii 
Equctt,  II,  12;  Etidbvob,  II;  Fraud;  Inbubakcb— Mabotb,  6»  I8i 
Jusombbtb;  MoBiroAOBa,  6;  Nbqotiablb  Inbtbuxbhtb;  Nbw  Thaii 
Pabthbbbhip,  8;  Statutb  of  Frauds,  7-0;  Statutb  of  LmmASiOBi^ 
2|  SuBBTTBHiP,  10;  Wabrabtt. 

POSSESSION. 
Bee  Advbbbb  PoasBanoN;  Attauhmkhtb,  15-17:  (kaaum  OABJinnM^  8;  Cob* 

TRACTS,  3;  FrAUDULBBT  CoNYBTABOBS;  LaHDLOBD  and  TbBABTI  IdBB% 

8;  Vbndor  avd  Vbrdbb;  Watbrooubsbb,  14., 

POWEB& 

1«  Actual  Ezbbgibb  of  Gbberal  Powbr  of  Appointicbst,  by  deed  or  wilk 
converta  the  appointed  estoto  into  aaseto  in  equity  for  the  payment  of  tha 
i^ppointor's  creditors,  whose  daims  take  preference  over  tfaoee  of  the  i^ 
pointee,  and,  upon  »  bill  filed  by  the  creditors,  a  court  of  chancery,  trsal- 
ing  the  execution  of  the  power  without  providing  for  them  aa  »  fraad 
upon  them,  will  regard  the  appointor'^  executor  or  the  »pp(^tee  aa  a 
tmstoe  for  the  creditors,  and  subject  the  estoto  in  his  hands  to  paymsnt 
of  their  claims;  but  the  court  will  not  interfere  if  the  power  haa  not  beea 
executed  and  if  no  aet  has  been  done  indicating  an  Intent  to  exeooto  iL 
Johnoon  v.  Cusking,  694. 

I»  PttWBROFAFPOiBTMBNTiaDBBMBDGBHBRALfdrthepnrpQaeof  snViMtiQg 
the  estote,  after  appointment,  to  the  claima  of  the  appointor^  erediton^ 
whenever  the  donee  may  appdnt  to  whom  he  pleases,  althooj^  ha  om 
appoint  only  by  deed  or  wiU  to  take  effect  at  hia  death,  and  oaa  not  ap* 
point  to  any  use  in  his  life-time.     Id, 

PREFERENCE  TO  GREDITOBS. 
Sea  OoMPoaiTxoK,  2;  Fraudxtlbht  OoHyBTAVOH^  S^  4^  & 

PRESENTMENT. 

See  NbGCTLABLB   iHSTBinCBBTB* 
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PBSSUMPTIONS. 

Afiimn  PoagMMoir;  Gohtsaoxb,  2,  5;  CBDiDrAL  Ljlw,  6|  Jvbt  asd 
JvB0B8»  S;  S;  Mabbud  WoMiN,  4;  Kiootiabli  ImnuiourBit  SOt  teA» 

JftMMf  8|  SUBTITOiBflBIP,  1»  S;  TbOTIB,  1;  WAlSBOOVmi^  IS. 

PBINCIPAL  AND  AOBNT. 
See  AoBVOT. 

PBINCIPAL  AND  SUBBTT. 

See  SuRvrTSHZP. 

PBOBABLE  OAUSB. 
Bee  Maugzoub  Pboobodtiov. 

PBOBATB  00X7BT. 
fleeOfrABDuvAHD  Wabb,  1;  Mabbod  Womv,  & 

PBOCESS. 

L  BaruBV  ov  SiEfioi  of  ▲  Wsit  bt  ah  Oivioeb  u,  whera  •  MtaB  li 
leqiiiied  by  Uw^  the  only  proper  evidenoeof  what  has  been  done  by  bioi 
thereoader,  and  do  omiesioii  therein  of  any  feet  may  be  eapplied  by 
other  proot    IfairJMd  ▼.  Paine^  367. 

%  No  iHnVDMBHT  OF  THB  TlMB  OF  SkBVIOB  IB  MaDB  IK  Am  OF  THE  BB- 

Tuma  OF  Sbbtiob.— Of  two  write  served  on  the  same  day,  one  ol  wfaleli 
■howi  the  exaot  time  of  day  when  the  senrioe  was  made»  the  seoond  only 
the  day*  the  former  will  be  giyen  preoedenee  to  the  latter,  as  no  intend- 
BNnt  oan  be  made  that  the  latter  was  served  before  the  boor  mentioned 
in  the  first  retum  of  servioe.  I<L 
ft  AMBxraoDnr  so  a  Bbtubv  of  Sebyiob  That  mat  Afibo*  nn  Brant 
OF  Tbibd  PBBSoira  oan  only  be  allowed  wheve  snmethfaig  vppmn  ol 
leoord  by  whieh  the  oorrection  oan  be  made.  Thna  when  one  per^ 
dafana  nnder  a  writ  of  ezeoation  retomed  as  served  at  noon  of  a  eertrin 
day*  an  amendment  oan  not  be  allowed  of  a  writ  retomed  msiely  ai 
served  vpon  the  same  day,  so  as  to  oanse  the  same  to  i^pear  as  served 
bstoe  the  first  writ,  where  nothing  appears  in  the  reooid  to  indloite  Iho 
timeeC  ssnrloew    /»• 

flea  AnAOBMBim,  II,  12;  CBnairAL  Law,  Sit  UL 

PBOMISSOBT  NOTBa 

Bee  NbOOVIABLB  iBBTBUMBmL 

PB0TB8T. 
See  Nbqoiiablb  iMnBUMBBn,  87,  SB. 

PUBUO  LANDS. 

%UM  OF  iMFBafBMBBTB   OB    PUBLEO   LaNDB  is  a  Valid  ittd 

ilderationteaptoniisetopay.     fFi  2«ofi  ▼.  fTeftiCer,  2801 

See  Dbeds.  4. 
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QUIKT  ENJOTHENT. 
8m  Wabsamtt,  1. 

QUO  WARRANTO. 

Wan  or  Quo  Wmuno  n  tbb  Pbofkb  PBoamma  to 
A  iiwiiHuf  d  thtt  davier  of  a  ocurporatioa  hM  hma 

100. 

RAILEOABa 

8m  OoMHoir  OAKRfiBa,  9-UL 

RAPE. 
8m  CBomrAL  Law,  17* 

RATIFIOATIOK. 
AnoRir,  6;  Oohhtitutiokal  L4W»  •» 

RBCBIVERa 
8m  Bakss  and  BAinmra»l« 

REFERENGB. 
8m  Fuudxko  akb  Fxuana^  1, 

RELATION. 
8m  ExBounoiiBi  SL 


RWTiKASR. 

MMDOAflO^  6|  SU&XTYBHIP*  %  Z^  5$ 

REMAINDER& 

8m  WZLLBy  IL 


RENT. 

S|  Bnoirroiui  akd  ADininaausoB^  9$  ftaom  ai» 
Pbactiob,  21. 

RBPRESENTATION& 
Sm  IirsuiuKos— Fmi. 


RESCISSION  OF  CONTRACTS. 

fOMWiiHE  SO  RiBMDfD  CoNTRAcrr  OF  Salb  mmt  pat  Hm  ^rnAoi^ 
to  pat  Um,  to  Hm  nine  litnatiQii  he  wm  in  beftve  tli§  diltony  «f 
ptopertiy.    iSrjfMOii  t.  Z>tmn,  100. 

Sm  SALU^i. 

RETURN. 
8m  Attaohmbntb,  18;  Eubuutioksi 


BIPABIAN  PBOPBIBIOB& 
8m  Flats;  Watkbooubbm. 

8ALBS. 

!•  IvAioinniiOBnn  Puob  of  Goods  Sold  wrr  WiBBAjnT,  Auvd  nt|f 
be  sel  vp»  irndsr  the  ganenl  ianie,  though  the  frsnd  tKMuMnii  fai  ngnmm 
tftfeionfl  SB  to  the  quality  of  the  goods,  which  were  not  oovend  lif  llie  wsiw 
ranty.    PrmUkHi  ^OamurwUle  ▼.  Wadldgk^  214. 

%  WiLuruL  MiSKXPBXSBirrATxoN  OF  QuALmr  n  not  Suff uubs*  to  sveid  s 
Mle  ol  pwionel  property,  miless  the  defendant  was  deoeived  hf  U,  sad 
finlaia  itfonned  an  indnoement  to  him  to  make  the  pmohaae.    /dL 

•»  SXPIVB  WAKBAinr  WILL  VOT  BSACD  QPSV  VlBIBUI  DiFIOXB  OB  QVAU^ 

TOB  of  goods  sold,  whose  ezistenoe  is  dear  to  the  baysTv  thon|^  thsy  SFS 
faicnnitstent  with  its  terms.  Thns  thouf^  a  fire-engine  is  warimlsd  to 
be  sqiiaUy  efltoaeions  with  others  Uoger  and  mote  oosUy,  iHisrass  Its 
inlsriority  is  patent  to  ereiy  ordinary  obeenrer,  thws  is  no  bssaeh  d 
wamaty.    M 

C  Tbvoob  mat  Tbbat  as  Vod  a  Salb  made  to  one  who  pmnfaasas  witti  B 
pfeoQooeived  design  not  to  pay  for  the  goods  boo|^   Tkomp§mw., 
12L 

&  DsLnrxBT  n  a  Fact  Dbpbhdbmt  ufok  Ixtbbtiov,  and  nasi  be 

sained  by  the  Jnry  from  a  oonsidenitian  of  the  whole  erldsBOO.  Bgu^Tm 
Jhiym,  41<K 

PSMSftBS,  S|  BZBOUTIOHS;  BXBCUTOBS  AVD  AllMUIUUAMBS|  f^UB8| 

WmAJnmiMMt  OowBTAirais;  Sbsousiov  of  OonBAOBk 

SAVINGS  BANES. 
See  Banks  and  BANXcrck 

SEAWOBTHINBS& 

Sea  T"""^  vrm-JM  Amtw^ 

SSPABATB  ESTATHL 
See  Habbiagb  and  Ditobob. 

SBT-OFF. 
8sa  Abbbot,  1|  Nbootiablb  Isstbumbbb^  Wk 

SHEBIFFS. 
n  iiABUi  so»  Aon  of  his  Dbputt  in  attMhteg  pnps^.  JQ^f 

Ssa  SzBOonoBBi  JuDoiaanSy  5;  ScATom  of  IkAUSS^  44L 

SLANDER. 

J,  Wbbbb  tbb  Bfbakino  of  Slandbboits  Wobds  n  F1k)TBD^  HialBiirlBipiiBi 
that  they  wire  iiUse,  and  spoken  malicioosly,  and  this  fafswnos  bbsI  bs 
ovstooBis  by  the  defendant  by  oonntervailing  proof.  JBjyrte  t.  Jfsnals% 
SIS. 
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IL  FkBJUBT.— Thb  Okwiral  CHAiuonx  or  PLAcmrr  for  trath  tad  fnkailtf 
Bay  be  oonriderad  by  the  jnry  in  an  action  olalaadar,  where  the  dindwotti 
wotdi  chaige  peijnry,  and  defendant  pleada  the  tnith  of  the  ^aifBb 
if  thia  defenee  haa  been  doabtfolly  aoatained.    Id, 

It  Ibxm— Ths  Dktbndaiit  to  an  AcnoH  of  Slahbeb  qav  P&ovx  tbe  Tavrm 
of  a  chaige  of  perjury  only  by  two  witneises,  or  by  one  witneei  and 
■tnog  cotTohomfeing  oircamatanoes.  The  defendant  ia  held  to  the  eame 
proof  that  la  reqmred  of  the  people  on  the  trial  of  an  indictment  for 
peijnzy.    Id. 

lb  FUu  OF  JosriFiOAXioir  to  ah  Aonov  of  Slakdkb  can  not  be  eonaid- 
end  in  aggraTation  of  daniages»  if  the  evidence  Intiodnoed  In  iti  aapport 
abowB  that  defendant  had  reaaon  to  believe  the  chaige  trnew  What 
would  be  the  rale  if  the  evidence  in  ntpport  of  the  plea  were  offend,  not 
determined.    Idm 

ib  ThAurnww  nr  Aonov  of  Slahdkb  mat  Show  RirgiTioir  of  the  action- 
able woiday  although  there  be  bat  one  coont  in  the  deolaiathm;  but  he 
wiQ  not  be  allowed,  in  doing  lo,  to  prove  any  worda  that  might  be  tike 
anlijMt  of  another  action.    Rooi  v.  Xoimdet,  702. 

See  FluuDULENT  CknrwrAvaBBi  S. 

8LAVEEY. 
See  MoBTQAOn,  2, 

sovEBEioimr. 

See  Taxation. 

SPECIFIC  PERFOBMANCEL 
See  CoBFORATioHB,  19;  iNDnarmr,  IL 

STATUTE  OF  FRAUDS. 

!•  ftermov  of  tbm  Statdti  of  Fbauds,  PnoviDDro  tmat  Ko  Acibw 
nuLL  aa  Bbouoht  npon  any  agreement  that  ia  not  to  be  performed 
within  one  year,  nnleee  the  aame  or  a  memorandom  thereof  la  in  writings 
ilgned  by  tiie  party  to  be  charged,  extends  only  to  agxeemanta  which, 
by  the  express  stipolation  of  the  parties,  are  not  to  be  performed  within 
snch  time,  and  not  to  agreements  which  may  probably  not  be  performed 
within  a  year.    LapHam  v.  Whipple,  487. 

ft  AoBUMxirr  of  a  Vsndob,  upon  thb  Salb  of  a  Patkmt  Bight,  to  repay 
|be  consideration,  if  the  vendee  did  not,  within  three  years,  vealiae  a 
certain  amoont  ont  of  the  profits  of  snch  patent  right,  can  not  be  per- 
formed within  a  year  from  the  time  it  was  made,  and  is  within  the  pro- 
visions of  the  statute  of  frauds  requiring  snch  agreementa  to  be  la 
writing.    Id, 

ft  TmoMSBM  TO  iNDiMNiFr  Akotheb  fobDoino  A  Pabtioulab  AotIb  an  orig- 
inal undertakings  and  not  within  the  statute  of  fraads.  Marqf  t.  (hm^ 
/brdf  158. 

C  SALia  OF  Lands  bt  Shxbiif  ukdeb  ExBounoBB  are  within  tha  itahite  cf 
frauds.    RoUnmm  v.  Oarth,  47. 

ft  Mbmobastbux  of  Shbbxff,  lixb  That  of  ah  AucnoHXiBy  made  at  the 
time  of  the  sale,  binds  the  purchaser,  he  being  the  agent  of  both  psiiliBi 
Id. 
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H  Sbxbiw  cak  var  hrraoimom  his  own  Mxmoraicdum  of  Salb»  to  take 
it  out  of  the  Btatate  of  frauds,  when  suing  purchaser  at  an  execntion  sale 
for  breach  of  his  contract.    The  sheriff  is  incompetent  by  reason  of  being 
A  party  to  the  record:  aliter  if  the  suit  is  bronght  by  the  plaintiff  in  exe 
eation.    I<L 

7*  DmNSB  OF  Statdtb  of  Frauds  icust  be  Spxcluxt  iNsnmD  ov  in  the 
pleadings  In  a  soit  in  equity,  or  it  will  be  deemed  waived.  Tarkton  ▼• 
VieUs,  193. 

!•  OoMPLAiNAKT  IK  Equitt  Rsltuto  ON  Statutb  OF  FRAUDS  to  defeat  a  de> 
f ense  set  up  in  the  answer,  could  formerly  do  so  by  a  special  replicati<mt 
but  that  form  of  pleading  is  now  disused,  and  he  must  now  take  advan- 
tage of  the  statute  by  amending  his  bill,  so  as  to  anticipate  and  avoid  the 
defense,    /i. 

9l  Orneral  Ripligation  Waiybs  Benefit  of  Statute  of  Frauds  as  a  de- 
fense against  an  agreement  set  up  in  the  answer.    Id. 

lOl  AonoN  AT  Law  can  not  be  Maintained  for  the  Pubghabs  Mohbt  Of 
Land,  there  being  no  note  or  memorandum  of  the  sale,  although  tbt 
vendee  received  and  retains  possession.    Johiuon  v.  Hanton,  64. 

See  Fraudulent  Conyetanges,  3. 

STATUTE  OF  LIMITATIONS. 

!•  PaKiiusB  TO  Pat  a  Debt  Barred  bt  the  Statute  of  LnciTATioini  mwl 
be  unconditional,  or  there  must  be  such  an  unqualified  admission  of  pses 
eot  indebtedness,  from  which  such  promise  can  be  inferred,  in  order  t9 
take  such  debt  out  of  the  operation  of  the  statute.    Mu^ford  v.  iVes- 
moAy  632. 

%  SSATUTE  OF    LDCRATIONS  IS  UNAVAILABLE    OK   DeMUBBXB;   It  must  bo 

pleaded  though  it  appear  on  the  face  of  the  declaration  that  the  cause  fd 
action  did  not  accrue  within  the  time  provided  by  law,  within  whibh  fho 
action  must  be  brought.    Sleeth  v.  Murphy ^  232. 

&  SvATUTE  OF  Limitations  that  Governs  is  That  or  F6bce  a*  the 
TZmb  of  the  plea  thereof;  and  though  at  the  time  that  the  action  is 
brought  it  is  barred  by  the  provisions  of  the  existing  statute,  the  plea 
thereof  is  unavailing,  if  subsequently,  before  any  plea  is  interposed,  the 
time  of  limitation  is  extended  so  as  to  take  the  case  out  of  the  statute.    /dL 

4i  Debtor  is  not  "  without  this  State,  "  within  the  meaning  of  the  Gonnec- 
tiout  statute  of  limitations,  where,  being  a  citizen  of^  domiciled,  and  resi- 
dent within  that  state,  with  his  family,  he  temporarily,  for  business  pur- 
poses, goes  to  another  state  and  remains  there  for  eight  months  at  a  time 
on  two  separate  occasions;  and,  therefore,  the  time  of  such  abeences  is 
not  to  be  excluded  in  computiDg  the  time  limited  for  the  commencement 
of  a  suit  against  him.    Wiluamb,  C.  J.,  eontm.    Sage  v.  ffauleyf  128. 

S^  Dboeeb  mat  be  Final  so  as  to  Sustain  a  Writ  of  Error;  yet  while 
the  cause  remains  on  the  docket  for  any  purpose,  the  statute  barring  writs 
of  error  does  not  b^gin  to  run.    Bank  of  Mobile  v.  HaU,  41. 
See  Banxruftot  and  Insolvenot,  1;  Landlord  and  Tenant^  2. 

STATUTES. 

1.  Laws  should  Never  be  Construed  so  as  to  Operate  BarROfiraoRTiLT, 
vnleaB  the  legidatnxe  have,  In  express  terms,  so  expressed  their  fntsntiQB. 
Offon'e  Sueceadon,  274. 
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%  ScATun  Ubiko  Wobd  whobb  MiAVora  is  Well  Kvowv.  and  hM  *  daA- 
nite  (Moie  «t  oommoii  law,  the  word  shall  he  ezpcNmded  aoooidhig  and 
naferlotadtofhalasnsa.    Bmehmr  ▼.  R,  K  Bamk^  IPS, 

H  Whxri  PnrAiTT  iob  axt  Omsszoir  is  Food  bt  Stiatdve  cxeatbg  «ha 
ooqporstioii,  the  penalty  Is  the  only  poniahment  that  can  be  inflioted, 
and  the  omission  is  no  oanse  of  f orfeitaie;  the  prsnimptian  is  that  the 
ligliUtaze  intended  the  penalty  as  a  satisCaotion  .lor  the  faieaoh.  AoteT. 
B.  E.  Bomk,  100. 

Its  OuwwATUTiOHAL  Law,  1, 4;  EQunT,  2»  4;  Bbiatsb  ov  Dmbabbd  F1» 
aoKBi  BuBOCPToaa  avd  AsaansauLTQiK^  ft,  10;  F^SAmmsa^  8;  Insv- 
irr,  4|  WiLL%  0. 

STOCKHOLDEBS. 

8se  GouoBAHoiiBi  L 

STREBTa 

8se  CoBPO&iLTioiiB»  22;  21 

• 

SUBROGATION. 
8se  SmtsmsoPy  I. 

su(x:a;ssioN. 

See  Taxathui,  6}  Wnu,  0. 
SUBBIYSHIP. 

I.  SUBirrnEniTLBDTOAFPBOPBLlTXOirOFOoX&AZIRALSlOITBlTTtllsIdh^ 

the  orsditor  for  the  same  debt»  to  the  payment  thereof  or  to  have  it  s^ 
tabled  for  his  benefit  and  to  be  subrogated  to  the  ereditor's  ilf^t  tfaersta 
if  he  pays  the  debt.    N.  H.  Bavmga  Bamk  t.  Ookord^  68&. 

S«  Smumr  is  Duoeaboid  bt  Cbeditob's  Subbbndxb  of  Ooxxatbul  Sboo^ 
rrr  held  for  the  same  debt,  either  pro  tanio  or  entirely  aocording  to  tht 
Tslue  of  the  secority,  if  surrendered  without  his  oonsent^  but  not  o^mi^ 
wise;  nor  is  such  discliaige  obviated  by  the  orsditor's  taking  •^<<i^J*pnfil 
sureties  in  lieu  of  the  security  so  surrenderecL    /dL 

H  SuBBTT  IB  Bblbasbd  BT  Cbbdiiob's  Aoobftiko  Intxrebt  dt  Astaboi 
beyond  the  day  of  payment  from  the  principal  debtor  without  the  soe- 
ty's  aaaent,  there  being  no  evidence  of  any  reeerv»tion  of  »  xi^t  to  sa% 
such  acceptance  of  interest  being  evidence  of  a  cootract  to  delay.    /dL 

4i  Nxw  Pbomibb  bt  Subbtt,  aitkb  Dischabob,  in  CSoKsmsRAnoK  ow  Fo»> 
BBA&ANOB  for  a  definite  term,  to  be  holden  for  a  longer  period,  is  *»*~^"^ 
and  waives  the  discharge*  though  he  had  no  knowledge  of  the  ifl^trr* 
discharging  him,  if  there  has  been  no  fraudulent  concealment,  and  if  the 
principal  was  still  liable  when  the  new  prondse  was  made.    /dL 

ft.  SuBETT  or  PBnrdPAL  to  Bktund  Adtanobs,  <uir  vor  Ck>ifPXL  ▲  FsflfOH 
to  assert  his  lien  upon  the  goods  or  money  of  the  principal,  betoe  pro- 
ceeding against  liim  personally.    MarUn  ▼.  PofM,  66i. 

t.  Indulobvob,  bot  Founded  upon  ▲  Valuablb  OoNsiDXEAnnBy  gHwi  ts  a 
prindpel,  will  not  discharge  a  surety.    ItL 

7.  Pabticipation  of Subbtt  in  Patmbnts  of  iNTXBBBTor  Adtancb  foiBUMi 
evidence  of  his  assent  to  the  agreement  for  delay  implied  from  Buok  ps|f» 
ment.    N,  H,  8aving$  Bank  t.  Coteord^  68& 
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H  WurTniiffimT  nTnux  irnii  TnnniirnT  TnTnTTTimnTTinf  of  thnfnntn 
^jtoobwgiag  him*  i»  binding  vithout  any  now  amaidamtloD;  oiherwiiev  if 
k*  k»M  no  fooh  knowladga.    Id, 

•»  I*  n  vo  Dimrei  to  a  Subbtt  iob  a  Ck>BpoBAX|ov  that  tha  obUgallan  ol 
Iha  UUar  ii  beyond  ite  powan;  hu  lUbility  ranuUna  notwithatandl^gi  il 
dalMilt  ia  mada  lor  bia  parindpal.    (Tial  t.  Drofa^*  420. 

Ml  Al4«90AlI0H  IK  DlGQLABATIOMTHAT  ComiBSEATZOlT  lOBQVABAHTr  topa^ 

am  ovwdaa  praniaBoiy  nota  twalva  nontiia  irom  tba  data  of  tba  gnar- 
anlfi  WM  an  agceamani  to  lorbiar  for  a  raafooabla  iima,  la  aoatainad  by 
proof  th%^  tba  agraemont  vaa  to  forbav  lor  aoma  tima»  witbont  9iV0Ding 
a»y  apaoifio  tiioa.  Tha  l^gal  oopitrwitian  of  Mwb  m  agraatf^ont  U|  ijM 
tba  tebaaranda  sboold  ba  for  a  rea»onaMa  thna.  MUm  ▼•  Johimm^  141. 
IL  Whsui  Onb  Guabahtub  AaaoLirraLT  to  Pat  texKovx  of  Ahoxiibb  at 
a  ipBoifiad  tlna»  wbiob  tioa  ia  aftar  it  baoomaa  payablo  by  tbainakas^  no 
dwBMind  of  tba  makar  or  notiaa  to  tbo  gnarantor  la  naoeMary»  in  order  to 
Mka  tba  latUr  liable  on  bia  gaaranfy«     Choper  ▼.  Pc^^  ^1* 

tt  W9IUI  OnB»  XH  COBSmBBATIOB  Of  A  Op»AXV  SUX  07  MqVBT,  Ou^BAV- 

VBI8  tba  payment  of  a  nota  for  a  lazgar  amoqnti  aiid  tba  gnanM^ty  ia 
lpokan»  tba  dani^gea  reoovantUa»  in  an  action  egwoet  bini  on  b^ 
are  |ba  amoont  d«a  on  tba  nota  gnaranteed.    Id* 
8aa  ATTAflBMBNTBy  5-7;  Btidbiicb,  1%  FVMMBa  abv  VMAPtu^  !>• 

SURVEY. 

AUAWABCV  TO  Bi  Madb  vob  tbb  Vabiatiov  ov  thb  OompaMi  and 
wbatbar  any  aHowanoa  eboold  ba  made  to  datarmina  tba  looation  ol  a 
aorrey,  are  qneitiona  of  fact  for  tbe  datarmfaatiop  ol  tba  Jiny.  ffwrkm 
T»  JB!roiPii|  438. 

SUBVIVOBSHIP. 

1*  PlUBOMPnovB  or  Subvivobship,  whiob  Pbbtail  at  tub  Gitxl  Law 
wbere  daatb  ananea  in  a  oommon  diaaater,  bave  no  aanetionlnoorayatem 
ol  Jniiepmdanea,  aitbar  aa  a  principle  of  tba  oommon  lawt  or  by  atatotory 
onaotmenl    Ooye  t.  Laaeh^  618. 

ti  Dupabitt  of  Aob  mat  bb  CozrsiDBBBD  IS  Dbtibm iBiiro  THB  Quaonov 
OF  SuBvnroBnnp,  aa  balwaau  an  adnlt  and  an  infea^  or  a  paraon  wal) 
atrioken  in  yeara.    Id, 

ft  No  PBaauMPTioN  of  Subtivobship  Bxiaxs,  aa  betwaan  a  fatber,  aaronty 
yeara  of  age*  and  bia  dangbter  tbirty-tbrea  yean  of  aga»  eaob  of  wbom 
pviabadintbeaamediaaatar.  In  tbeabaancaof  aUefidaooeof  aonrifor- 
oUp  in  aooli  oaae^  tbe  premmptum  ia  tbat  tbe  daatb  ol  oaob  oooonad  at 
tba  aama  inatant    Id» 

SYNDICS. 

See  AiTAGHifBifni  6-8* 

TAXATION. 

!•  iBasB  HAi  AH  UMBOuaxBD  FowBB  TO  Taz  PBMKMn  and  pN^vly  wHUb 
iti  liadta.  and  It  may  delegate  anob  power  to  a  dril  oocpontkNi,  ao  fur 
aaitmaybeneoeiBaryforthegoodgoreinmentol  tbeootporatlan.  JSTor- 
rimm  ▼.  Mck^or^  633. 

ti  €taUHT  OF  ThIKO  Ij^OLUDBB  MbABB  NsOUaABT  TO  AOOOMPUBB  THB  BlTDb 

Hanoe»  wbere  tbe  legialatnre  givea  a  mmudpal  ff?rporatiMi  power  to  lety 
Am.  Hmo,  Tox..  ZLI— 63 
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an  ad  valorem  tax,  it  U  oompetent  for  the  eoip(»mte  aatlioiitlw  to; 
▼ide  a  psnalty  for  a  violatioii  of  tho  ordinance  impoabg  tfaa  tax.    Id, 

S  Ljlwb  ABM  voT  DT  BnTRAiHT  OF  Tradb  whioh  DMrdy  impoaa  tazaa  oi 
tin  aalM  of  marohaiidiae.    Id* 

4  Ol]>nrAiiOB  is  hot  or  VioLAnoH  of  tbm  Ooa witutiuh  that  hiyiaa  aa  ad 
valorem  tax  on  all  flatboati  wliarein  gooda  may  be  aold  on  retail,  thooglk 
the  flatboat  may  have  broo^t  gooda  from  anotber  atato.  Snohatuii 
not  an  *'impoit  or  dn^  within  the  meaning  of  the  oonatitntion  oi  the 
United  Statee;  and  it  ia  probable  that  the  prohibition  in  the  tanOi  aea- 
tlon  of  the  fint  article  i^Uaa  only  to  foreign  importi.    Id, 

S^  Aor  OF  1842»  iMPoaiiro  a  Tax  of  Tnr  pib  Gdit.  npon  tin  inhedtaBO% 
devise^  or  legacy  reoeiTed  by  aa  alien,  appliea  only  to  winiwaiiflM  oubei 
qnent  to  the  paamge  of  aaoh  act.    Oyoii'f  Saecetekm,  274. 

ib  BiOBT  TO  LxvT  Wbabfaob  ufqbt  PnaovAL  PnopsBrr  xk  TRuaato 
VBBOtTOH  TBM  CiTT,  and  not  belonging  to  reeidentiy  la  not  given  by  a 
gnntof  "power  to  ralae  by  tax,  upon  the  real  and  peraonaleafcatowitfiin 
the  oity,Bach  eoms  aa  may  be  neoenary," eta  ITcrrfey  t, Seamd MmdO' 
fpaUtf  qf  y.  0.,  Z3Z. 

T«  GmaHT  of  Powxb  to  a  Gitt  to  OovarBncr  Am  BaouLAxs  Whasvh 
Ctorai  Br  iMPUOATioir  the  power  to  levy  a  tax  upon  gooda  and  wrn^ 
diamWaa  landed  and  ahipped  at  them.    Id» 

Sea  OovRiTDTxovAL  Law,  6|  Wmnnmamt  % 

TENANTS  AT  WILL. 
Bee  VsHDOB  avd  VunmL 

TENANTS  IN  OOMMQN. 
See  Oo-TBirAHor. 

TENDER. 

L  MoviT  TnrDiBBDDr  Patkentof  a  Daw  doeanoi^  mulew  acogfto^  di» 
ehaige  the  debtor,  or  veat  title  to  the  same  In  the  creditor*  8tom§B  r. 
Mead,  71^ 

%  TiNDKB  XK  PaTMIBT  OF  A  DlBT  PBXVXHTS  TBS  BbUOVMBT  OF  OOOS  Ib  SB 

action  to  enf oroe  the  demand.    Id. 

TRESPASS. 

1.  I^aiapAfls  MAT  BB  Maiktazvxd  on  Aoooubt  of  Damaob  conunitbed  by 
cattle  agisted,  either  against  the  owner  or  the  agbter,  althon|^  bat  one 
satisfaction  can  be  obtained.  The  mie  of  the  common  law  in  tiiis  rsspeet 
haa  not  been  changed  by  the  revised  statates,  c.  119|  aec.  4.  SOkerkkm 
T.  BeaOfSff!, 

IL  F""^"  OF  OkB  of  SxTBBAL  JoIBT  TBBBPASaBBS  DnoBABaBi  Au*  OF 
Tbbx.    OUpairkk  ▼.  HwUer,  37a 

See  OoBFOBAnovB,  21;  EzBoimoira,  IS;  Hubbahd  abb  Wm^  61  Inm- 

BITT,  6;  PlBADDTO  and  PBAO^al^  84;  WAIBBOOUBaflB^  UL 

« 

TROVER. 

L  Sbbubb  OF  GooDa  bt  Offiobb  is  not  TbBnoua,  where  ha  ttkm  iSbam 
andsr  regnlar  process  in  favor  of  a  creditor  of  a  fraadnlsnt  vendee^  and 
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therefore  the  vendor,  to  enable  him  to  maintain  trover  therefor  agMnit 
the  officer,  most  make  demand  npon  him;  but  if,  demand  being  made, 
the  officer  refuBes  to  deliver  them  without  requiring  any  evidence  of  the 
title  of  the  person  making  the  demand,  he  will  be  presumed  to  have 
waived  his  claim  to  such  information.     Tliompson  v.  Eose^  121. 

IL  BXFUBAL  TO  DlELIVSR  OOODS  IS  PRIMA  YaCIK  EviDENCX  OW  CONVBBSIOII 

thereof,  where  a  demand  has  been  duly  made.    Id, 

%  QmoBB  XAT  Pat  off  Lien  of  Common  Carries  for  Freight  on  goods, 
in  order  to  get  possession  of  them,  and  upon  doing  so  will  stand  in  the 
place  and  have  the  rights  of  such  carrier.  But  if,  npon  demand  being 
made  upon  him  by  a  claimant  of  said  goods,  he  sets  up  no  claim  of  lien, 
bat  makes  an  nnqnalified  refusal,  he  will  not  be  allowed  afterwards  to 
set  np  such  lien  as  a  defense,  in  an  action  of  trover  for  the  goods.    Id, 

lb  JimoifKNT  AiTD  Verdict  in  Trover  are  Congluhive  as  to  Title  to  the 
goods  claimed  in  another  action  for  the  same  goods,  where  It  is  shown 
by  parol  that  the  question  of  title  was  the  only  matter  in  iasae  befoM 
tha  Jury.    King  v.  CAom,  676. 
See  Common  Carriers,  8,  14;  Co-TENAxror,  6;  JvDQUMxn,  7. 

TRUSTS  AND  TRX7STEES. 
See  EzaoDTORE  and  Administratobe,  7* 

USAOR. 
See  Insubanob— Mabhtb,  10. 

USURY. 
See  EviDENGB,  14. 

VENDOR  AND  VENDER 

Ota  Who  Bvebbe  upoh  Land  uitdeb  a  Contract  oi  Sale  n  but  a  Tib- 
ABT  AT  Wnx,  until  the  execution  of  the  oonveyanoe»  and  thoogb  ho  may 
have  paid  the  purchase  money,  his  tenancy  may  be  determined  by  a  de- 
aund  for  the  poasession,  and  if  this  be  refused,  the  poasession  may  be  r»- 
oovered  in  an  action  of  ejectment.    i>oe  v.  ^roipa,  217. 

•m  Edunr,  3;  Lien8»  5-10;  Statute  of  Lxmitatione,  10;  Wabbabtt.  L 

VENUK 
See  Criminal  Law,  27,  28. 

VERDICT. 
Sea  BoBMi  2;  Obdoical  Law,  10, 11, 28,  45;  Btidbiiob,  15;  Tk07BB»  4 

WARRANTS. 
See  Mauoious  PBOBB0unov«  1. 

WARRANTY. 

L  Aonoic  OAK  hot  be  Maintained  fob  Breagh  of  Wabbantt,  whether 
eatprees  or  implied,  unless  there  has  been  a  reoovery  by  the  real  owner. 
It  b  neoeasary  in  such  a  case  for  the  pleading  to  show  that  the  vendea 
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tMM  been  civioted  or  Uwfally  deprived  of  the  un  and  ^loeeumlon  off  ikm 
propetly.    Hffntom  t.  Ihmn,  100. 

%  GlSMLAL  OoVPfAJTr  OF  WAMUaTT  OF  TlTLE  IK  AUMtAlf  A  Ji  in  cflbct  OB^f 

•  ooveoMit  for  qniet  enjoyment.    CoUiodl  ▼.  KSHtpaiMtf  98. 

IL  To  OOBirHTUTB  A  BeMAOH  OFWABKABTrOF  l^ILB  IT  IS  VOF  IfBOttBASr 

that  there  be  en  Mtual  ezpolaions  the  covenant  aeoom  a  legri  etttiy  aa 
waU  aa  the  e^foymeot  of  the  lenda.    JdL 

See  ImuRAVOB— ICABOffi,  3»  4^  S;  Salb^  1,  Z, 
WATEBOOUBSBS. 

L  BDABIAN  PBOFBUROBa  HATB  A  BlOBT  TO  TBI  Uai  AVD  BWOIMMT  off 

the  ■twain  aa  it  paaMi  throngh  their  land,  but  as  tUa  right  ia  eoninw 
to  all  through  whose  land  the  stream  ilows,  no  one  proprietor  ean  wiiollj 
destroy  or  divert  it,  either  by  preventing  the  water  from  flowing  to  a 
lower  proprietor,  or  by  throwing  it  back  npon  the  milk  or  lands  ef  one 
above.    Carp  v.  Doatelf,  632. 

IL  BiFABiAif  PnoniraoB,  Who  Fibst  Euon  ms  DAM<for  rasaonaMe  mill 
pnrpoaee»  has  a  right  to  maintain  it  as  against  proprietors  above  and  be* 
low,  although  by  so  doing  the  proprietor  above  ia  prevented  from  placing 
a  dam  and  mUl  on  his  Isndi  In  such  case  prior  oooopanqy  gives  a  prior 
right  to  each  nse.    I<L 

%  BiPAXiAjr  Pbofbxxtok,  Who  ERicn  a  Dam  akd  Miii.  fob  thh  PuEron 
of  Qsing  the  sorplos  water  discharged  from  the  mill  of  another  ptoptietsr 
ilrst  located,  is,  aa  to  sach  surplus,  the  first  appropriator,  and  will  be  pro- 
tected in  the  prior  nse  thereof  against  the  acts  of  the  proprietor  who  flnt 
arected  his  mill.    Id, 

lb  Biobt  to  thb  Ubb  axtd  Powxr  of  Plowiko  Wateb  mat  bx  Aoquiud 
by  grant  from  the  proprietor  in  whom  it  is  vested,  or  by  sach  an  ezoln- 
slve,  adverse,  and  continued  enjoyment  as  is  in  law  regarded  aa  evldsnoa 
of  a  grsnt.    id, 

&  Biobt  to  ths  Un  of  thb  Flow  and  Fall  of  thb  Watbb  on  the  land 
of  the  proprietor  ia  not  an  eaaementt  it  is  inseparably  conneoted  with 
and  inherent  in  tin  land,  is  paroal  of  the  inheritance,  and  paasea  with  ik 
Id. 

iL  Bwbt  to  Tm  Ubb  of  Watbb  bblow  Cbbtaib  Qbavtbd  Pbbmpwh,  hi 
accordance  with  an  appropriation  previoosly  made,  is  not  an  inoaah 
bianoe  within  the  meaning  of  a  covenant  against  inonmbranoes^  bnt  a 
parcel  of  such  lower  estate.    Id. 

7*  PUOB  Appbopbiatob,  Who  B.bmo vxs  hib  Dam  Lowxb  Dowb  thb  Stbbam, 
is  not  liable  to  another  and  subeeqitent  appropriator,  provided  no  laigtf 
appropriation  f)i  the  stream  is  made  than  existed  before.    Id. 

8.  To  Pbovb  Damagb  fbom  Divxbsiok  of  Watbbooubsb  a  plaintiff  SQii^ 
therefor  may  introduce  evidence  of  the  cost  of  conatmcting  the  defend- 
ant's mill  on  the  same  stream,  and  of  the  yearly  rent  of  the  mill,  ti 
show  at  what  expense  he,  the  plaintiff,  might  make  the  water  availablib 
Phunleigh  v.  Dawtout  100. 

0.  RiPABiAB  Pbopribtob  HA8  RioHT  TO  l^sx  OF  Stbbam  flowing  throogh  hli 
hmd  for  oulinaiy,  agricultural,  and  hydraulic  puipoaes  #ilftolit  MM^ 
ation,  diminution,  or  alteration,  except  from  detention  tdt  la#M  po^ 
by  other  proprietors  above  Iiim.    Id, 


i 
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tt  to  lli  iiMtMid  dMBDtl  Mon  NMUag  «lM  kaA  «r  o  ynpMir  biloir, 

fa  oalifrAil  fUd  Mibfwii  tfio  wwog^ddartoii  iaifafciaXiitmM  by  Iho 

loww  pfo^notoCt    Jo* 

ll«  PlBOMMnr  tit  BnB4ii  n  ImufUDUj^  ooA  prapifaldvboll^ AoMIMI  to  tibo 

of  fhowhafaof  HmH  floiro  timnglibii  lukl»  aad  OM  pMpidolor 

not  lippraplMo  »  opiQlflo  portion  off  it  to  bfa  «M  to  Ite  onlMta  tl 

ML  DAIIA0B  n  PuMJUBD  num  ▲  Ihvtmaiom  ov  ▲  Bmiaii.   /dL 

U.  PMniJOBOFOoJIoymOOfllltf  Al>A»Ain>MttJ#4UflOBIAftUliOMOVt«> 

■ftar  iooh  oMMUiwtion  tiM  dott  ond  noo  booomo  ptopcrtyi  €or  tho  do* 
■mokioB  of  wbfah  trcopoM  Witt  ttt.    ObumII  t.  B^^soMoK,  SM^ 
14  BiOHT«oOoiiOfEUOgADA»OBr»HBLun>oif  A»oiMn»impMiolhort^ 

■BB  UOKBBBvV  hBV  HBD  uOBMBBBO^B  OK  BB  ^BSOB  HBIB  BB  uBKy  DB  ] 

teMuhpoxpoooi    Id. 
1ft  QmAjnaMc^TBM'PaxniaQmow  LooAxnvA  llmtDiitooil 

o  tooo  lor  tbo  poipooo  of  oopplying  bfa  ofeitt  wKb  notv*  bovittg  ottoo  o^ 
koltdbfa  rftooad  ofootod  hfa  doiii»  fa  not  loolrlotMi  to  oaali  IoqmIIob  if 
fa  oftwwaido  tonio  oat  to  bo  impnotioiUo  for  tfao  pupBOio 
Id. 

Boo  Flais}  LumBnoBt  IL 

WHAEVSB. 
8oo  OiMiiiiwtioirA&  Law,  6i  Ooumunom^  M|  TiHff—bilT» 

WILL& 
L  Warn  Fmmm  bt  Dsma  ov  Oovdirov  vhav  Dannn  okau.  Fat 

thO  tOrtOtOF*     MU  T«  MnONNOIIf  TOOb 

&  fiB  Paobb  bt  Dirm  ov  **  All  thb  BRAn^*  nU  ond  pomMd,  of  tbo 

tstotor*    JUL 
•»  ijiPBATKwr  0IV1  mwr  IirwiuuM  Faiujm  o>  llMnioff  thotfMttukorfa 

▼oid  MM  Bn  osiMnttorv  dsrioo.  b60MiM  too  rnmnti     Id. 

lb  LmiTAnoir  xymt  \m>v  Failuui  ot  Smub  Bionuisno  lO  Snui  Iatow 
at  tbo  doftib  of  tbo  fint  tokor»  fa  a  good  oxooototy  doriio;  ao  wImoo 
tbora  fa  a  limitation  OYor  if  tbo  fint  takor  <*iboalddio  before  bo  arriTOO 
to  tlio  ago  of  twonty-MTon  yoan  and  bavo  no  malo  iHoo,"  and  part  of 
tbo  oofcato  limited  over  fa  giTon  to  tbo '^bdn"  of  ODob  taker.    Id. 

ii  SouBon  iBOM  WmoH  Bstatb  was  Dbbitbd  xb  vov  Bboabdbd  in  Now 
Hampebire  in  determining  wlio  eball  inbortt  i%  nnfaoi  tbo  otatate  makoo 
tbat  foot  materiaL    Id. 

%•  DBMBHT  of  EsTAXB  of  DbGBDBMT  IB  G0¥BBHBD  BT  BfATim  BAIBI'IJIU  at 

bfa  deatb,  and  a  statute  rogoUting  tbo  deeoent  of  a  **deeeaeed  obild% 
obare  in  tbo  eetate"  of  a  deoedent  will  not  goroni  tXio  deeoent  of  pro^ 
er^  taken  by  a  obild  nndor  bfa  fatber^  will,  wbero  tbo  fatfier  died  b^ 
foro  tbo  atatate  and  tbo  obild  afterwude,  bat  tbo  obild  will  bo  legHdod 
aa  a  now  stook  of  deeoent.    Id. 

y.  Will  oak  hot  Dopoob  of  Bbal  Bbiatb  aoqnired  after  tbo  data  of  Hi 
oxooationv  boworor  dearly  expreeeed  tbo  intention  of  tbo  teetator,  anfan 
tberefarepablioationof  tbowiH    BeaU  y.  8Me^,  4X6. 

I.  DooTBiNB  OF  BLBCTTioir  ApPLiBs  as  woU  ageimit  tbo  bein  of  llio 
ae  against  otber  pereone.    Id. 
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%  Imm— Chi4imii  or  a  Wni.  hmanmo  so  Fam  Aitm-AoqunBiD  BaA& 
Irasb  ndM  a  mm  d  •kwtJon,  and  nqoirM  the  l«lite%  hain 
to  TCnooM  tha  iMOite  ooof ctnd  lor  tfaa  will,  or  dn  tiMb  ilfifit  in 
afliraoq^oind  aatoto^  in  fifor  d  tfaa  intaodad  darina.    /<. 

lOl  PftDNSFUoif  BiiMnov  RaqiirauM  that  aoparaon  Aiming  mdar  an  in- 
aInBMnI  aball  ba  aDowad  to  dafoak  ita  pioniloni.    Id. 

\L  Inm— KiiionoH  stHue  to  Taxb  as  Hxib»  and  OoHnqosiR  WAzm 
ol  a  Ufa  aatato  givan  to  him  by  tha  will*  doai  not  In  any  nannar  affeofc 
tlia  aatetoa  of  Iha  ranaindar-man,  and  thay  will  toka  in  tfaa  aama  bm»- 
Mr  aa  if  ba  had  daotod  to  taka  fait  lif a  eatoto  vndar  tha  wOL    U. 

UL  I^OASnilAT  SOSIOBAIIB  BSOOVIE  AT  LaW  THI  LkUiOT  BagVBASBBD 

HiM»  withont  ahowing  tha  aaMnt  of  Iha  azaontor  to  nah  l^ay.  in 
jUMttHippif  Dy  namofy  pcoruion.     ir arvm  t»  xfowHtiy  fw#« 

II.  LmBMTOvLMAsainiVaRaDAHDAaamrABuiHMMthataifeatarb^ 
qnaatha  tiMm  fltytain  itook;,  **  to  lamain  onaotd,**  wH  ifaa  diridand  fcon 
iltobaaqaaOydiTidadamongthaaA.    Jf  awaiwy  ▼.  Onrig,  TMl 

Mi  QjumBBTWiuAiDnrOABBfnroODT  TncASon^a  Lranr,  and,  to  wva 

Iha  fand  Iran  lo«  ar  graal  dapwaiation,  may  ohaofa  fto  mada  ol  anjay* 

Mm.    Id. 

Baa  itAM«i  WoMBT,  6}  TAZAXioVy  0. 

WITNESSB8. 

L  Wimin  LrooMFBnDff  Who  hai  nmr  OoHnotSDof  lauotring  atokn 
gooda  knowing  them  to  ImYabaonatolan.    OommmtmtMr.Mag$n»4B^ 

%  TnnAaoB»KorATtowynACoiiFngoTWinrMiinaaioiiBfcbythatowm 
i^^nak  a  tax  oollaotor  to  laoofvr  tha  amoont  ol  taana  oolleBtod  by  liim, 
topiova  that  tha  witnom  in  liia  offiaa  of  Ummw  gava  Iha  ditedaift  a 
TCOrfpk  fbr  mora  tfaan  tha  ann  whibh  faaliad  aotoally  paid  in  or  aaooonlid 
for  aa  ooUaator.    3fbwn  0^Or^fkm  ▼.  JfbUatubee,  7M. 

IL  Wmi—  EATmq  Taaiuin>  to  a  CowmMATioif,  oannot  tmli|yaa  to  what 
faa  nndantood  to  ba  meant  by  tha  laogaaga  WMd.    AMmI  t. 


8aa  fbmmrATi  Law,  SI,  I2|  IsaAnri  Slaxshi,  IL  V^ 
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